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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLilVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWELL, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGB, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. HORACE H. LURTON, Circuit Justice Washington, D. C, 

Hon. E. HENRY LACOMBB, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge Utlca, N. Y, 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y, 

Hon. WALTER C. NOYES, Circuit Judge New London, Conn. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. THOMAS I. CHATPIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. N",w York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNBD HAND, District Judge. S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. P. .s'ew York Buttalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, V°.rmt.nt Brattleboro, Vt. 

THIRD CTRCUÎT 

Hon. WILLIAM H. MOODY, Circuit justice Washington, D. C. 

Hon. WILLIAM M. LAKNING, Circuit Judge, New Jersey Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUPPINGTON, Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware WUmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Ellzabeth. N. J. 

Hon. JOHN B.' McPHBRSON, District Judge, E. D. Pennsylvania Phlladelphla, Pa. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Phlladelphla, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania. .Scran ton, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 
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FOURTH CIRCUIT 

Hon. MELVILLE W. FULLBR, Circuit Justice Washington, t>. 0. 

Hon. NATHAN GOFP, Circuit Judge ,...Clarksburg, W. V». 

Hon. JETER C. PRITCHARD, Circuit Judge Asljeville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Md.i Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wllson, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLET, District Judge, E. and W. D. South Car...Charleston, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, B. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge. W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D, West Virginia PhlUppl, W. Va. 

Hon. BENJAMIN F. KBLLER, District Judge, S. D. West Virginia Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge. N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. L GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensaoola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jacksonvllle, Fia. 

■Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPBER, District Judge, S. D. Georgla Maçon, Ga. 

Hon. RUFXrs E. POSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D, Louisiana , Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID B. BRYANT, District Judge, B. D. Texas= Sherman, Tex. 

Hon. GORDON RUSSBLL, District Judge, E. D. Texas^ Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austln, Tex. 

SIXTH CIRCUIT 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo, MIoh. 

Hon. JOHN W. WARRINGTON, Circuit Judge •.Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judg-e, W. D. Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michlgan Détroit, Mlch. 

Hon. ARTHUR C. DENISON, District Judge, W. D. Michlgan Grand Rapids, Mlch. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio '.Cincinnati, Ohlo. 

Hon. JOHN B. SATER, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, B. and M. D. Tennessee.... Knoxvllle, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. FRANCIS B. BAKER, Circuit Judge Indianapolis, Ind. 

' Appolnted Aprll 4, 1919. » Appolnted June 6, 1910, to aucceed David 

•Dled February 5. 1910. B. Bryant. 
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Hou. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Cliloago, III. 

Hon. KENEISAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, IlL 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. lUinola Urbana, 111. 

Hon. J. OTIS HUMPRHBY, District Judge, S. D. Illinois Springfield. 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indlanapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, B. D. Wlsconsin Milwaukee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wlsconsin Madisou, Wis. 



EIGHTH CIRCUIT 



Hon. DAVID J. BREWER, Circuit Justice* Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIS VAN DEVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMBR B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Mlnn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth. Mlnn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. Oklaaoma M.uskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, Okl. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Palis, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. CORNELIUS H. HANPORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WBLLBORN, District Judge, S. D. Califoruia Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. California San Francisco, CaL 

Hon. WILLIAM H. HUNT, District Judge, Montana' Helena, Mont 

Hon. EDWARD WHITSON, District Judge, B. D. Washington Spokane, Wasli. 

Hon, CHARLES E. WOLVERTON, District .ludge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. California San Francisco, Cal. 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland, Or. 

Hon. GEORGE DONWORTH, District Judge, W. E. Washington Seattle, Wash. 

Hon. CARL RASCH, District Judge, Montana" Helena, Mont. 



* Died March 2S, 1910. 

» Appolnted Associate Judge ot Court of Customs Appeals March 30, 1910. 

•Appointed May 2, 1910, to succeed William H. Hunt. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



HUIDEKOPER v. HADLEY et al. 

(Circuit Court of Appeals, Eighth Circuit. March 21, 1910.) 

No. 3,143. 

1. States (§ 191*) — Mandamus Against State Officees — Suit Against 

State. 

Rev. St. Mo. 1899, § 9140 (Ann. St. 1906, p. 2119), requires each county 
assessor to take an oath to falthfully and impartially perform the duties 
of hls office and to assesa ail the property in the county at what he be- 
lieves to be its true cash value. Section 9180 requires that he value and 
assess ail property in his county at such value, and sections 9127 and 
9195 require a statement or abstract of the taxes so assessed in each 
county to be forwarded to the State Auditor to be by hlm laid before the 
State Board of Equallzatlon, whlch by Const. Mo. art. 10, I 18 (Ann. St. 
1S06, p. 293), consista of the Governor, State Auditor, State Treasurer. 
Secretary of State, and Attorney General, vi'ho are required to adjust and 
equalize the valuation of real and Personal property among the several 
counties, etc. Section 9120 provides that a majority of the board shall 
constltute a quojrum, and section 9127 prescribes the manner in which the 
equalizatlon shAîl proceed. Held, that a pétition for mandamus against 
the members of the board, alleging that a majority thereof refused to 
permit the board to perform its duty and to equalize the taxes, as pre- 
scribed, and seeking to compel them to perform their duty in that behalf, 
was not a proceeding against the state, in violation of Const. U. S. 
Amend. 11. 

[Ed. Note. — For other cases, see States, Cent. Dig. H 179-184: Dec. 
Dig. § 191.» 

What are suits against states within the meaning of constitutional 
amendment 11, see note to Murray v. Wilson Distilllng Co., 92 O. C. A. 25.] 

2. Taxation (§ 447») — "Equalization." 

The words "equalize" or "equalizatlon," as used In revenue statutes 
creating a board of equalization, means to bring the assessment of différ- 
ent parts of a taxing district to the same relative standard so that no one 
of the parts may be compelled to pay a disproportionate part of the tax. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 447.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2427, 2428.] 
8. Mandamus (§ 117*) — Ofpiceks— Duty. 

The Missouri Législature, to exécute Const. art 10, § 3 (Ann. St. 1906, 
p. 27.5), providlng that taxes shall be uniform on the same class of sub- 
jects witMn the territorial limits of the authority levylng the tax, pro- 
vided a soheme for equalizing the valuation of property among ail the 

*For otber cases eee same topic & i numbbb lu Dec. & Am. ÛIgs. 1907 to date, & Rep'r Indexas 
177 F.— 1 
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countles of the state, based on actual value, by Rey. St. 1899, S 9127 
(Ânn. St. 1906, p. 2116), and to work oût such seheme, created a state 
board of equallzation, by Oonst. art. 10, S 18 (Ann. St. 1906, p. 293), 
and by Rev. St. f 9127, charged such board wlth the duty of equaliz- 
Ing property as classlfled by the Législature. Held, that such board had 
no discrétion to divide the countles of the state Into several groups and 
equallze the différent classes of property only wlthln each group, and 
henee mandamus was malntainable to compel the members of the board 
other than the Govemor to equalize the assessment throughout the state. 
[Ed. Note. — For other cases, see Mandamus, Cent. DIg. S 249 ; Dec. Dig. 
« 117.»3 

4. Mandamus (§ 72*) — Public Officees— Discrétion. 

Whlle the lawful exercise of discrétion by public agents or offleers can- 
not be controlled by mandamus, the writ will Ile to compel the person 
or body In whom the discrétion is lodged to proceed to exercise Its discré- 
tion, and. In case the manner of such exercise has been prescrlbed by law, 
to compel the person or body not to proceed In any other way. 

[Ed. Note. — For other cases, see Mandamus, Cent Dig. { 134 ; Dec Dig. 
§72.*] 

5. Mandamus (§ 64*) — Executive Officeks— Governoe. 

The Governor of the state, while servlng as a member of the State 
Board of Equallzation, is performing an executive duty In no différent 
sensé than when performing any minlsterlal act devolving on him as chief 
executive, and hence mandamus may not be Issued agalnst hlm to coerce 
or Control bis action as a member of such board, though It was malntain- 
able agalnst the others. 

[Ed. Note. — ^For other cases, see Mandamus, Cent. Dig. | 129; Dec. 
Dig. § 64.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Pétition for mandamus by Arthur C. Huidekoper against Herbert 
S. Hadley and others. The pétition was dismissed on plea to the 
court's jurisdiction, and plaintiff brings error. Reversed as to ail the 
respondents except Herbert S. Hadley, and remanded, with directions. 

See, also, 171 Fed. 118. . 

W. D. Tatlow (E. Y. Mitchell, on the brief), for plaintiff in error. 

John M. Atkinson and John T. Barker (Elliott W. Major, B. R. Dy- 
sart, E. S. Jones, and Guthrie & Franklin, on the brief), for défendants 
in error. 

Before ADAMS, Circuit Judg-e, and RINER and WM. H. MUN- 
GER, District Judges. 

ADAMS, Circuit Judge. This was a pétition for a writ of manda- 
mus against the members of the Board of EquaHzation of the State of 
Missouri, the members of a like board of the county of Maçon, and the 
assessor and collecter of the revenue of that county, to compel them to 
discharge duties which the relator, Huidekoper, avers they declined to 
perform. The Circuit Court sustained a plea to the jurisdiction, and, 
treating it also as a demurrer, dismissed the pétition on two grounds : 
(1) Because the suit was against the state of Missouri in violation of 
the eleventh amendment of the Constitution, and (2) because the court 
was asked to review action of state officers resting in discrétion. 
From that judgment error is prosecuted. 

*Foi other cases see sasis tapie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In order to understand the several questions which we are called 
tipon to décide, a gênerai statement of the case as made by the pétition 
seems to be rôquired. 

Pursuant to authority conferred by law, Maçon county jn May, 
1870, made a subscription to the capital stock of the Missouri & Mis- 
sissippi Railroad Company and issued its negotiable bonds in payment 
therefor. The only recourse the holders of the bonds had for their 
payment was the right to compel the levy of a tax of one-twentieth 
of 1 per cent, upon the assessed value of the taxable property of the 
county and to participate with other creditors of the county in the 
proceeds of a tax of one-half of 1 per cent, authorized for gênerai 
county purposes. Maçon County v. Huidekoper, 134 U. S. 332, 10 
Sup. Ct. 491, 33 L,. Ed. 914, and cases cited. The relator became the 
owner of some of thèse bonds with attached coupons, and on def ault 
of payment recovered final judgments thereon. The subséquent se- 
curing of warrants upon the county treasurer and other futile proceed- 
ings taken to secure satisfaction of his judgments need not, for our 
présent purposes, be dwelt upon. Suffîce it to say the relator has not 
been'able to collect his judgments, which amount in the aggregate to 
over $263,000, and has resorted to this proceeding to enable him to 
do so. 

The gravamen of his pétition îs : That the annual levies of one-half 
and one-twentieth of 1 per cent, upon the valuation of the property in 
the county, as assessed by the assessor and equalized by the State 
Board of Équalization, are entirely inadéquate to raise the necessary 
fund to pay his judgments. That the présent assessor of Maçon 
county and his predecessors for some time past hâve intentionally, pur- 
posely, and fraudulently failed to assess the property of the county at 
its true value in money, but hâve assessed it at as low a fractional 
part thereof as would sufîîce to meet local needs, and hâve so done for 
the purpose of preventing the création of a fund to pay the indebted- 
ness of the county. That assessors of other counties of the state hâve 
also placed low values upon the property of their counties for the 
purpose of escaping their just proportion of the state tax. That the 
State Board of Equalization well knowing thèse facts has for many 
years divided the counties of the state into groups, and, instead of 
equalizing the property among ail the counties as required by law, has 
equalized it among the several groups only so that the prqperty of the 
same class in one group of counties has been asssessed at a différent 
per cent, of its value than the same property in other counties or in 
différent groups of counties. That in no case has the property of the 
différent counties of the state been so assessed or equalized at its true 
value in money, but on the contrary has been assessed and equalized 
on an average of from 30 to 50 per cent, only of that value. That 
the relator appeared before the State Board at its last session and in- 
formed its members of the fact that he was a judgment creditor of 
Maçon county, advised them that the facts already detailed prevented 
the collection of his judgments, and demanded that the board equalize 
the various classes of property in Maçon county on the basis of the 
real value in money and certify the same to the proper oiScer of that 
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coûnty, to the end that, by the annual levies of one-half and one-t\yen- 
tieth of 1 per cent, allowed by law, a fund might be created to satisfy 
his judgments. That after a hearing of his pétition a resolution was 
offered by Gov. Hadley, a member of the board, in the words fol- 
lowing : 

"That the true value in money of each class of property as the same Is re- 
turned to thls board for equalization in each eounty, be ascertained by this 
board ; that this true value in money of each class of such property in each 
eounty be set aside in a tahulatlon to be prepared, and that where the value 
of any of the classes of property in any of the countles, as returned to this 
board, is less than its true cash value, that such per centum of its true value 
be added thereto by this board as will make its assessed value as equalized 
by this board, equal to its true value in money, so that ail classes of property 
in ail the countles will be, and is hereby equalized and assessed on a basis of 
its true value in money." 

That this resolution was voted down by a vote of three out of the 
five members constituting the board. That afterwards a resolution 
was offered by Mr. Cowgill, vice président of the board, providing 
that the true value in money of each class of property be ascertained 
by the board and set aside in a tàbulation to be prepared, and that in 
the event the value of any of the classes of property in any of the 
counties as returned to the board is less than 50 per centum of its true 
cash value such per centum shall be added thereto as will make it3 
assessed value equal to at least 50 per cent, of its true value in money 
to the end that ail classes of property in the counties shall be equalized 
and assessed on a basis of not less than 50 per centum of its true value 
in money. That this resolution also failed to carry by a vote of three 
to two. 

It is then alleged that by the action of a majority of the board in the 
particulars just mentioned and in other respects unnecessary now to 
bè repeated it arbitrarily, capriciously, and maliciously refused to 
equalize the property of the state and particularly that of Maçon 
eounty on the basis of its true value in money and knowingly, unlaw- 
fully, and fraudulently pretended to equalize the property of Maçon 
eounty at $8,270,123, when its members knew that its true value was in 
excess of $25,000,000, that the act of the majority in so refusing was 
done intentionally, malevolently, and fraudulently with a view and for 
the purpose of assisting the officers of Maçon eounty to defeat the pay- 
ment of relator's judgments. 

It is further alleged that the pretended equalization of the property 
of Maçon eounty as well as that of the property of the entire state has 
been fictitious and fraudulent, and that the majority of the board t:ave 
given out that at the sessions of the board to be held in the years 1910, 
1911, and 1912, during which years they remain in office, they will 
continue the unlawful and fraudulent method of equalizing the prop- 
erty of the state by fixing the value at only a fraction of its real value 
not in excess of 33 per cent, thereof 

In short, the pétition discloses that, by a majority of its members, 
the State Board bas resorted to a method of dividing the counties of 
the state into groups and equalizing the values of property in each 
group without référence to values in counties embraced in other 
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groups, and that as a resuit of that and other methods complained of 
and of a deliberately formed and expressed purpose to continue them, 
the property of. the state as a whole has been equalized and will be 
continued to be equalized, not at its true value in money, but at a small 
f ractional part thereof only. It is conceded in argument that the State 
Board cannot take action solely with respect to Maçon county, but must 
act in the equalization of values on a comprehensive plan embracing 
the property of ail the counties and independent municipalities of the 
State. 

Notwithstanding the f act that the members of the board of equaliza- 
tion and the assessor and collector of taxes of Maçon county are made 
parties to this action, it is conceded that the performance of the duty, 
upon which relator's remedy dépends, rests primarily with the State 
Board ; and it is only when that body shall hâve donc its duty that the 
ofEcers of the county can take effective action. In other words, it is 
the position of counsel for the relator that no relief can be granted to 
the judgment creditor as against the action of the county assessor and 
other county officers until the State Board, as the final arbiter of 
values, shall hâve been appealed to and shall hâve donc its duty. 

Accordingly, the argument on both sides has been directed chiefly 
to the question whether the members of the State Board are amenable 
to this proceeding by mandamus. 

It is claimed by the respondents that for three reasons they are not : 
First, because the proceeding against them is, in effect, one against 
the State of Missouri and, therefore, prohibited by the eleventh amend- 
ment of the Constitution of the United States ; second, that their ac- 
tion in declining to equalize the property of the state as requested by 
the relator was the exercise of a discrétion which is not reviewable 
by the courts; third, that as respondent Hadley is the Governor of 
the state he is not subject to the writ of mandamus to compel him to 
do a duty as a member of the Board of EquaHzation. 

1. Is this proceeding a suit against the state? 

Section 9140, Rev. St. Mo. 1899 (Ann. St. 1906, p. 4210), provides 
that the -assessor of each county shall take an oath to faithfully and 
impartially perform the duties of his office and to assess ail the prop- 
erty in the county at what he believes to be its actual cash value. 

Section 9180 provides that the assessor shall value and assess ail 
the property of his county according to its true value in money at the 
time of the assessment. 

Sections 9127 and 9195 provide that a statement or abstract of the 
taxes so assessed in each county shall be forwarded to the State Au- 
ditor on blanks furnished by him, to be by him laid before the State 
Board of Equalization. 

The Constitution of the state (article 10, § 18) créâtes the board and 
ordains that: 

"There shall be a State Board of Equalization, consisting of the Governor, 
State Auditor, State Trcasurer, Secretary of State and Attorney General. The 
duty of said board shall be to adjust and equalize the valuation of real aad 
Personal property among the several counties of the state, and it shall per- 
form such other duties as are now or may be prescribed by law." 
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Section 9126 pro'vides that a majority of the members of the board 
shall constitute a quorum, and that the members shall each take an 
oath or affirmation that he will "to the best of his knowledge and abil- 
ity, equalize the valuation of real and personal property among- the 
several counties in the state, according to the ruies prescribed by this 
chapter for equalizing and valuing real property." 

Section 912? provides that the boardafter receiving_ from the audi- 
tor abstracts or statements of ail the taxable property in the state, and 
after classifying the same under certain headings, "shall proceed to 
equalize the valuation of each class thereof among the respective 
counties of the state in the following manner : 

"Mrst, It shall add to the valuation of each class of the property, real or 
Personal, of éach county whlch it believes to be valued below Its real value in 
money, such perténtum as will Increase the same in each case to its true value. 
Second, It shall deduct from the valuation of each class, real or personal, of 
each county which It believes to be valued above its real value in money such 
percentum as will reduce the same lu each case to its true value." 

This brief epitome pf législation clearly discloses that the policy of 
the state requires property to be assessed on the basis of its true value 
in money, and that a duty is cast upon the State Board to equalize the 
property among the several counties of the state on that basis. With- 
out now discussing the exact nature of that duty, its extent, or its lim- 
itations, it is sufficient, for our présent purpose, to observe that it is 
an imperative duty imposed by the law of the state. A majority of its 
niembers constituting a working quorum refused to permit the board 
to perform that duty and compelled it to décline to do so. In so act- 
ing they did not stand for the state of Missouri and were not the state 
within the meaning of the eleventh amendment of the Constitution. 
A sovereign state must be presumed to be willing that its laws shall 
be obeyed. Through its laws it spoke to its servants and commanded 
them to do something. Certainly those servants by their act of dis- 
obedience do not represent or stand for the state. This suit, therefore, 
instead of being against the state, is against its servants to compel 
them to do a duty which', by accepting office, they agreed to perform. 

A few authorities out of the many which might be referred to may 
not be out of place hère. 

In Board of Liquidation v. McComb, 92 U. S. 531, 23 L. Ed. 623, 
a decree restraining the Board of Liquidation of the State of Louisi- 
ana from making improper use of certain bonds was under- review. 
The Suprême Court, speaking by Mr. Justice Bradley, said : 

"The objections to proceeding against state offleers by mandamus or injunc- 
tlon are: First, that it is, in effect, proceeding against the state itself ; and, 
secondly, that it Interfères wlth the ofBcial discrétion vested in the offleers. It 
is conceded that neither of thèse things can be done. A state, without its con- 
sent, cannot be sued by an Indivldual ; and a court cannot substitute its own 
discrétion for that of executive offleers in matters belonglng to the proper 
jurisdictlon of the latter. But It has been well settled, that, when a plain 
officiai duty, requlring no exercise of discrétion, is to be performed, and per- 
formance is refused, any person who will sustaln personal Injury by such 
refusai may hâve a mandamus to compel its performance." 
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That the pétition filed in this case does not seek to control the dis- 
crétion of the members of the board will appear later in the discussion 
of that branch of the case. 

In the case of Rolston v. Missouri Fund Commissioners, 120 U. S. 
390, 7 Sup. et. 599, 30 L. Ed. 721, the trustées in a mortgage made by 
the Hannibal & St. Joseph Railroad Company sought to restrain the 
executive officer of the state from selling mortgaged property under a 
prior statutory mortgage in favor of the state on the ground that the 
liability for which the earlier lien was created had been satisfied, and 
that they, as trustées, were entitled to an assignment of the lien. 
Whether the suit was in effect a suit against the state and prohibited 
by the eleventh amendment arose. The court, speaking by Mr. Chief 
Justice Waite, said : 

"It is next contendêd that thls suit cannot be malntained because it is In 
its effect a suit against tlie state, which is prohibited by the eleventh amend- 
ment of the Constitution of the United States, and Louisiana v. Jumel, 107 
U. S. 711 [2 Sup. et. 128, 27 L. Ed. 448], is clted In support of thls position. 
But this case is entirely difEerent from that. There the effort was to compel 
a state officer to do what a statute prohibited hlm from doing. Hère the suit 
is to get a state officer to do what a statute requires of hlm. The litigation is 
with the officer, not the state." 

In Graham v. Folsom, 200 U. S. 248, 26 Sup. Ct. 245, 50 L. Ed. 
464, judgment creditors of a township, whose judgment was founded 
upon certain bonds issued in favor of a railroad, sought by mandamus 
to compel county officers to levy and collect a tax to satisfy their judg- 
ment. It was contendêd that those officers were state officers, and, 
being so, that the suit was an attempt to require the state to perform 
its contract, and was, there fore, in effect a suit against the state, which 
was prohibited by the Constitution. This contention was denied on 
the authority, among other cases, of Rolston y. Fund Commissioners, 
supra. 

In Taylor V. Louisville & N. R. Co., 31' C. C. A. 537, 88 Fed. 350, 
a suit was instituted to enjoin certain state officers from certifying 
a tax which they claimed the right to do by authority of the state, 
but which the complainant averred was without authority. Judge 
Taft, speaking for the Court of Appeals for the Sixth Circuit in that 
case, said : 

"This is not a suit against the state. It is a suit against Individuals, seek- 
Ing to enjoin them from doing certain acts which they assert to be by the 
authority of the state, but which the complainant avers to be without lawful 
authority. The point has been so often decided by the Suprême Court of the 
United States that it is sufflcient to refer to a few of the cases." 

We find nothing in the later décisions of the Suprême Court par- 
ticularly in Ex parte Young and General Oil Co. v. Crain, 209 U. S. 
123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, and 209 
U. S. 211, 28 Sup. Ct. 475, 52 L. Ed. 754,_ where the subject under 
considération was exhaustively discussed, in conflict with the fore- 
going. 

In the case of Raymond v. Chicago Traction Co., 207 U. S. 20, 28 
Sup. Ct. 7, 52 L. Ed. 78, many expressions are found and urged upon 
our attention by learned counsel for respondents to the effect that the 



8 177 FEDERAL EEPOETER. 

action of the State Board of Equalization in making the assessment 
there involved was the action of the state, but those expressions in our 
opinion are inappHcable to the présent case. In that case the traction 
Company was contending that the assessment of its property as made 
by the board, if enf orced, would violate the fourteenth amendraent of 
the Constitution of the United States by taking its property without 
due process of law, and would deprive it of the equal protection of the 
laws. It was there held that the State Board was an instrumentahty 
through which the state acted, and that the provisions of the fourteenth 
amendraent prohibited the taking of property without due process of 
law by the state, not only through its Législature or by its executive 
or judicial department, but by or through any other instrumentahty 
whatsoever. The conclusion there announced was not that the Board 
of Equalization was the state within the meanjng of the eleventh 
amendment, so as not to be suable without its consent, but that the 
board was an agent of the state in taking steps preliminary to the im- 
position and collection of taxes charged to hâve been illégal, and was, 
therefore, the state within the meaning of the fourteenth amendment. 
Most obviously the doctrine of this case has nothing to do with the 
question now under considération. 

The contention that the présent suit is prohibited because against 
the state, and therefore in violation of the eleventh amendment of the 
Constitution, is not sound and cannot be sustained. 

2. Was the action of the board hère complained of the exercise of 
a discrétion with which the courts cannot interfère? The learned trial 
court, from the showing made by the pétition alone, answered this 
question in the affirmative. Whether that answer is correct or not dé- 
pends upon the applicatory law and the facts stated in the pétition 
which for the purposes of this case must be taken to be true. 

Article 10, § 3, oî the Constitution of Missouri, ordains that: 

"Taxes may be levied and eollected for public purposes only. They shall be 
unlform upon the sarne class of subjects within the territorial limits of the 
authorlty levying the tax, and ail taxes shall be levled and eollected by gên- 
erai laws." 

The Législature of the state, by way of executing this constitutional 
mandate, provided a scheme for equalizing the valuation of property 
among ail the counties of the state based on actual value as a standard 
of procédure. Section 9137, Rev. St. 1899. To work out this gênerai 
scheme the State Board of Equalization was created (article 10, § 18, 
Const. Mo.) and endowed with the power and charged with the duty 
of equalizing the values of property as classified by the Législature in 
the manner prescribed by section 9127, supra. The words "equalize" 
or "equaHzation," as used in revenue statutes of the kind now under 
considération, hâve an accepted meaning throughout the country. 
Cooley, in his work on Taxation (3d Ed. p. 431), says : 

"Equalization of assessments has, for Its gênerai purpose, to bring the 
assessments of différent parts of a taxing district to the same relative stand- 
ard so that no one of the parts may be compelled to pay a disproportiouate 
part of the tax." 
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The statute imposing a duty upon the State Board, taken in con- 
nection witii the constitutional requirements of uniformity, is impera- 
tive that the equalization shall comprehend ail the counties and similar 
subdivisions of the state, and shall be accomplished by taking the ab- 
stracts or returns of the county and city assessors as the basis, and 
adding to or deducting therefrom enough to bring the equalized valua- 
tion to the true value of the property of such county or city. 

With this understanding of the légal duty resting upon the State 
Board, let us examine the pétition and ascertain therefrom what the 
board actually did in response to the demand of the relator that it pro- 
ceed to equalize the property of Maçon and other counties according 
to its true value in money. 

In the first place, it is made to appear that the board arbitrarily 
divided the counties of the state into several groups, and proceeded to 
equalize the property in the counties composing each group without 
equalizing the property of the several groups themselves, and thereby, 
as it is claimed, defeated the uniformity of values among ail the coun- 
ties as contemplated by the law. It is also charged that the board 
ignored the statutory command requiring it to equalize the valuation 
of the property in the several counties and indepèndent cities by adding 
or deducting from the valuation as returned by the local assessing 
boards such sum as would bring the same to the true value of the prop- 
erty, and in lieu thereof adopted a standard of valuation not in ex- 
cess of 33 per cent, of the real value of the property and equalized the 
valuations throughout the state on that basis; that the standard so 
adopted and the method so employed by the State Board was by direc- 
tion of a working majority arbitrarily, capriciously, and uniformly 
followed for many years with the intent and purpose, among other 
things, of aiding the officers of Maçon county in defeating the collec- 
tion of the relator's judgments. 

The rule.is well settled and fully recognized by us that when discré- 
tion is conferred upon public agents or officers their acts in the law fui 
exercise of that discrétion cannot be controlled by mandamus. The 
rule is also well settled that, although the exercise of discrétion will 
not be controlled by mandamus, yèt the writ will lie to compel the 
person or the body in whom the discrétion is lodged to proceed to its 
exercise. In view of thèse rules, we are of opinion that the discrétion 
which cannot be controlled by mandamus is that discrétion, and that 
only, which the law has vested in the person or body to be exercised. 
If the law has pointed out how or in what way the discrétion shall be 
exercised, it is obviously not the axercise of the discrétion imposed by 
law to proceed in any other way. To so proceed would be contrary to 
the law and would be the exercise of arbitrary power rather than dis- 
crétion. To décline or refuse to proceed according to law or in the 
way pointed out by law is in our opinion équivalent to not proceeding 
at ail. In other words, the discrétion which will withstand review by 
the courts must be exercised under law and not contrary to law. 

In City of Madison v. Smith, 83 Ind. 502, 516, it is said: 

' "It Is no doubt the gênerai rule that an inferior tribunal will only be com- 
pelled to act — not to make a décision one way or the other; but where a 
hoây not strictly judicial, although possessing quasi judicial powers, is under 
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an absolute duty to aet, and to act only In a certain way, the performance of 
thàt duty, both as to the action and Its character, wlU be coerced by mandate. 
♦ * * Wliére there Is a discrétion, courts wlU not comi»! its exercise In 
any glven direction; but where, ùpon the facts, the duty la a plaln and abso- 
lute one, it is otherwise." 

In State ex rel. v. Herrald, Corn., 36 W. Va. 731, 15 S. E. 974, it 
vvas held that where the assessor was required to impose a value upon 
property as town lots, and undertook to do so by the acre or tract, its 
action was not the exercise of discrétion, and could be corrected by 
mandanlus. 

In the case of State Board of Equalization v. People, 191 111. 528, 
61 !N. E. 339, 58 L. R. A. 513, the State Board adopted a method of 
assessing property contrary to that prescribed by law. A mandamus 
proceeding was instituted to correct it. The trial court commanded 
the board to proceed to value and assess the property in the manner 
prescribed by law, and specified what that was. The Suprême Court, 
in affirming that judgment, said : 

"The court does not, by its said order and judgment, undertake to control 
the discrétion or judgment of the respondents in the valuation or assessment 
of the capital stock, Ineluding the franchisée, of said corporations, It only 
lays down the rules of law which govern and the methods which should be 
pursued by the respondents in making such valuation and assessment. This 
we thlnk proper." 

In the case of Ramsay v. Hayes, 187 N. Y, 367, 80 N. E. 193, it was 
held by the Court of Appeals of that state that where a commissioner 
of a relief fund adopted a method for determining the amount, con- 
trary to law, the remedy was by mandamus to compel him to fix the 
pension according to the rule prescribed by statute therefor. To the 
same effect is People v. Supervisors of Sanilac County, 71 Mich. 16, 
38 N. W. 639, and City of Cleveland, Tenn., v. United States, 93 C. 
C. A. 274, 166 Fed. 677. 

In State ex rel. v. Adcock, 206 Mo. 550, 105 S. W. 270, 121 Am. 
St. Rep. 681, the Suprême Court of Missouri sustained a proceeding 
by mandamus against the State Board of Health and held that the law 
does not place in the hands of administrative parties arbitrary power, 
and that their simple ipse dixit is not sufficient évidence of exercise of 
lawful discrétion. 

In Illinois State Board of Dental Examiners v. People, 123 111. 227, 
13 N. E. 201, the Suprême Court of Illinois observed: 

. "A publie oflieer or inferior tribunal may be gullty of so gross an abuse of 
discrétion or such an évasion of positive duty, as to amount to a vlrtual re- 
fusai to perform the duty enjolned, or to act at ail In contemplation of law; 
in such a case mandamus will afCord a remedy" — clting Tapplng on Manda- 
mus, 66 and 19 ; Wood on Mandamus, 64. 

The Utiited States Circuit Court of Appeals for the Sixth Circuit, 
in the case of Cunningham v. City of Cleveland, Tenn., 82 C. C. A. 
55, 152 Fed. 907, in a case involving a question similar to that now 
befor« us, observed: 

"So long as the board acts lawfuUy and In good falth, its discrétion cannot 
be supervlsed by the court. But it cannot, under the guise of its discrétion, 
be permitted to accomplish an unlavifful purpose." 
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We conclude, therefore, that the proceedings of the State Board of 
Equalization in so far as they were not taken according to law and 
certainly in so far as they were taken in disregard and violation of the 
law are not protected from judicial control as the exercise of a vested 
discrétion. 

3. The conclusions already reached dispose of the objections made 
in the trial court to issuing the writ of mandamus in this case, but it 
is now urged as an additional reason against it that the Governor of 
the State, who constitutes one member of the Board of Equalization, 
cannot be coerced by the writ of mandamus to perform any executive 
duty, and that the balance of the board cannot be compelled to_ act with- 
out his co-operation. The Governor, who is the chief executive officer 
of the State and as such required "to perform such duties as may be 
prescribed by law" (article 5, § 1, Const.), including service upon the 
State Board of Equalization (article 10, § 18, Const., and section 9127, 
Rev. St.), when acting in that capacity is performing an executive duty 
in no otlier or différent sensé than when performing any ministerial 
act devolving upon him as chief executive of the state. 

Mr. High, in his work on Extraordinary Légal Remédies (3d Ed. 
§ 120), after citing and considering many authorities on the subject, 
says that, according to the clear weight of authority, "the chief execu- 
tive of the State is, as to the performance of any and ail officiai duties, 
entirely removed from the control of the courts, and that he is beyond 
the reach of mandamus, not only as to duties of a strictly executive 
or political nature, but even as to purely ministerial acts whose per- 
formance the Législature may hâve required at his hands." 

Judge Cooley, in delivering the opinion of the Suprême Court of 
Michigan in Sutherland v. Governor, 29 Mich. 320, 18 Am. Rep. 89, 
calls attention to the practical difficulty of distinguishing between 
political and ministerial duties, and says : 

"But when duties are Imposed upon the Governor, whatever be thelr grade, 
importance, or nature, we doubt the rlght of the courts to say that this or 
that duty might properly hâve been imposed upon a Secretary of State, or a 
sherifC of a eounty or other Inferior officer, and that Inasmuch as, in case It 
had been so imposed, there would hâve been a judicial remedy for neglect to 
perform it, therefore there must be the like remedy when the Governor him- 
self is guilty of a similar neglect. The apportionment of power, authority, and 
duty to the Governor is either made by the people In the Constitution, or by 
the Législature in making laws under it ; and the courts, when apportionment 
has been made, would be presumptlous if they should assume to déclare that 
a particular duty asslgned to the Governor is not essentially executive, but Is 
of such inferior grade and importance as properly to pertain to some ipferior 
ofBce, and consequently, for the purposes of their jurisdiotion, the courts may 
treat it precisely as if an Inferior otEicer had been required to perform it. To 
do this would be not only to question the wisdom of the Constitution or the 
law, but also to assert a rlght to make the Governor the passive Instrument 
of the judiciary in executlng its mandates within the sphère of his own duties. 
Were the courts to go so far, they would break away from those checks and 
balances of government which were meant to be checks of co-operation, and 
not of antagonism or mastery, and would concentrate in their own liands 
something at least of the power which the people, either directly or by the 
action of their représentatives, decided to entrust to the other âepartments 
of the government." 
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In State ex rel. v. Stone, 120 Mo. 428, 25 S. W. 376, 23 t. R. A. 
194, 41 Am. St. Rep. 705, the Suprême Court of Missouri cited and 
considered the numerous authorities relating to this subject and stated 
the f ollowing conclusion : 

"Abundant authorlty establlshes the position hère taken that mandamus 
will not issue to the Governor to compel the performance of any duty pertain- 
ing to his office, whether political or merely ministerial ; whether commanded 
by the Constitution or by some law passed on the subject." 

This doctrine was afterwards affirmed in the later case of State ex 
rel. V. Meier, 143 Mo. 439, 45 S. W. 306. 

Whether, therefore, the duty imposed upon the Governor of Mis- 
souri to act as a member of the State Board of Equalization is min- 
isterial, executive, or political in its character, he is not, according to 
'the law of this state as interpreted by its highest judicial tribunal, 
responsible to the judiciary for his action. The high sensé of duty 
which must be presumed to actuate the chief executive of a state is 
the sole arbiter to which appeal can be made in such matters. 

Whether the décision of the highest judicial tribunal of the state 
exempting the Governor from coercement by the writ of mandamus is 
so a construction of the Constitution and statutes of Missouri or so a 
rule of property or action in the state, as under familiar rules bind the 
fédéral courts and forbid their independent judgment may be doubted. 
As to this we désire to express no opinion. 

The Suprême Court of the United States, in Burgess v. Seligman, 
107 U. S. 20, 34, 2 Sup. Ct. 10, 21, 27 L. Ed. 359, after laying down 
the rule governing the exercise of independent judgment by the fédéral 
courts in cases where state courts bave made décisions which were not, 
properly speaking, controlling upon the national courts, said: 

"But even in such cases, for the sake of harmony and to avoid confusion, 
the fédéral courts will lean towards an agreement of views with the state 
courts if the question seems to them balanced with doubt. Acting ou thèse 
prlnciples, founded as they are on comity and good sensé, the courts of the 
United States, without sacriflcing their own dignity as independent tribunals, 
endeavor to avoid, and in most cases do avoid, any unseemly couflict with the 
•well-considered décisions of the state courts." 

In view of thèse wise and temperate observations and of the fact 
that the Missouri doctrine is in harmony with the great weight of 
authority, we shall conform to that doctrine, and hold that the re- 
spondent, Hadley, is not subject to the writ of mandamus in the 
présent case. 

But this is not conclusive of the inquiry before us. The Governor 
is only one out of five members of the State Board of Equalization. 
Any three of them, according to the statute (section 9126, Rev., St.), 
constitute a quorum for the transaction of business. The reason why 
the Governor cannot be coerced by mandamus is that he needs no such 
coercion ; he is conclusively presumed to be wilHng to perform ail his 
executive duties. His constitutional obligation is to see that the laws 
of the state shall be faithfully executed (article 5, §§ 4, 6, Const.) and 
his oath of office requires him to support the Constitution and demean 
himself faithfully in office (article 14, § 6, Const.). The very reasons 
which exempt him from liability to the writ of mandamus are the ones 
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which insure the performance of his duty as a member of the Board 
of Equalization. Not only is this theoretically true, but the pétition 
in this case shows that it is actually so. He led a movement in the 
board to secure equaHzation of values according to law, and it must be 
conclusively presumed that he will take no différent course when oc- 
casion requires him to act. 

But whatever the fact may be in this regard, the board is not one 
which requires either unanimity of considération or of action by ail 
its members. By spécial provision of law (section 9126, Rev. St.) any 
three of them constitute a quorum and are, therefore, compétent to 
transact the business of the board in the absence of the other mem- 
bers. If the Governor should be disabled by sickness or other infirmity 
from attending the sessions of the board, can it be doubted that the 
remaining members of that body could be compelled to proceed with 
the performance of their duty? Obviously not. Accordingly, we 
think the writ of mandamus may lawfully be awarded to secure ac- 
tion by a statutory quorum of the board in this case when circum- 
stances are such that the entire membership cannot be reached by that 
writ. 

Other less important questions bave been argued to us, but they in- 
volve nothing which compels a différent conclusion from that which 
we hâve reached. 

When the writ shall be issued, as it must be, the return made and the 
proof, if any, taken, the court will doubtless better understand ail the 
facts and circumstances of the case and be better able to consider some 
of the contentions of learned counsel concerning the fiscal policy of 
the State and the proper exercise of. discrétion by its oiiàcers. As it is, 
however, the pétition, to the averments of which we are necessarily 
confined, makes it appear that the relator's judgments against Maçon 
county, which a just regard for civil rights requires should be paid, 
are rendered practically worthless by a failure to discharge a duty im- 
posed by law upon the respondents. For such a breach of duty there 
ought to be a remedy. 

The judgment must be reversed as to ail the respondents except 
Gov. Hadley, and the cause remanded to the Circuit Court, with direc- 
tions to proceed in the usual way in such cases and in harmony with 
the views hère expressed. 

It is so ordered. 
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KAMM V. BEES et al. î 

(Circuit Court of Appeals, Nlnth Circuit. February 14, 1910.) 

No. 1,762. 

L Sales (§§ 855, 363*) — Acnorr fob Peice— Issues— Questions for Jury. 

Durifag several years défendant had from time to tlme purehased steam- 
boat machinery from plaintiffs which at liis request was shipped to difCer- 
ent transportation companies with whlch lie was eonnected, but in ail 
cases the .contracts and payments were made by hlm personally. He or- 
dered from plalntifEs machinery for a new steamboat stating that he and 
others were about to organize a Company. He personally superlntended 
the building of a part of the machinery and made payments thereon, re- 
ceipts (or a part of which were at his request made to the company which 
had In the meantlme been formed, and by his direction the machinery 
was billed and shipped to the company, and the bllls therefor made In 
the name of the company were sent to hlm. Ail letters and telegrams to 
plaintiffs until some months after the machinery was dellvered were 
slgned by him in his own name. Full payment not having been made 
plalntlfifs brought action against him to recover the balance due, which 
he defended on the ground that the sale had been made to the company 
and not to him. Plaintiffs testified that they had no dealings with the 
company, but contracted with défendant individually. Eeld, that there 
was no issue in the case as to agency or plaintiffs' right of élection, but 
the question was as to whether the contract was made with and crédit 
given to défendant whlch was one for the jury. 

[Ed. Note.— For other cases, see Sales, Pec. Dlg. §§ 855, 363.*] 

2. CoBPOKATioNS (§ 174*)— Stockholdebs— Nature of Relation. 

A stockholder is not in ail relations in privlty with his corporation but 
only as to rights arising out of his contracts of subscription for stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 649-653; 
Dec. Dig. § 174.*] 

3. JUDGMENT (§ 627*) JUDGMENT AS BAB TO SECOND ACTION— PEESONS WH» 

MAY PLEad Bar. ' 

In order that a défendant may plead In bar a judgment In a prior ac- 
tion, he must hâve been a party to, or represented in, the former action 
as an actual défendant, and in the same attitude as an adversary party 
toward the subject of the litigatlon as that in which he appears in the 
second action. 

[Ed. Note. — For other cases, see Judgment, C. ; Dig. §§ 1141-1143; 
, Dec. Dig. § 627.*] 

4. EsTOPPEL (§ 68*) — Claim ob Position m Judicial Pboceedinq — Judg- 

ment AS Bar— EsTOPPEL. 

A stockholder who bought property on his own crédit for the use of the 
corporation, and afterward for his own protection procured the credltor 
to assign the clalm to a third person, who at his instance brought suit 
thereon and obtained a judgment "against the corporation, is estopped to 
plead such judgment in bar of an action by the créditer against hlm ta 
recover the debt. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dlg. §§ 165-169; Dec. 
Dig! § 68.*] 

5. Evidence (§ 241*) — Déclarations — Statements bt Agent. 

Where there is independent évidence of an agency déclarations of the 
agent made in carrying out the purpose of the agency and upou which a 
second party acted are admissible against the principal. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 241.*] 



•For other cases see same toplo & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r iBdexa» 
t Rehearlng denied May 9, 1910. 
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6. Sales (§ 358*) — Evidence— Documents— Coeboborative Evidence. 

Where a question In Issue was whether défendant personally contracted 
for the building of certain macMnery by plalntifls as testified by them, 
or whether the contract was made by a corporation of which he was a 
stocljholder and offlcer, plans of the machinery used in its construction 
and made in plaintitfs' shop, havlng défendants name thereon and shown 
to hâve been seeii by défendant a number of times whlle he was super- 
intendlng the work, were admissible in évidence on such issue. 

[Ed. Note. — For other cases, see Sales, Etec. Dig. § 358.*] 

7. Sales (§ 358*) — Action ïor Peice of Goods Made Undek Contract— Evi- 

dence— Book Bntbies. 

The fact that a manufacturer of goods charges the same to, or enters 
payments thereon to the crédit of the person to whom they are delivèred 
Is prima facle évidence to show for whom the goods were manufactured 
and to whom crédit was given, but Is not conclusive, and the presumption 
may be overcome by proof that the goods were in fact made for, and the 
crédit given to, another, and to that end otlier entrles in the books made 
while the work was being done ; showlng that ail items recorded relatlng 
to the work were in the name of such other person are admissible for the 
purpose of corroboratlng direct testimony that the work was done for hlm. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 358.*] 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Action by Mary Rees, Thomas M. Rees, James H. Rees, and Wil- 
liam M. Rees, as trustées, against Jacob Kamm. Judgment for plain- 
tiffs, and défendant brings error. AfRrmed. 

The défendants in error, as plalntlfCs, recovered. a judgment against the 
plaintifC In error, who was the défendant thereln. For convenlence, the par- 
ties will be deslgnated herein as they were In the court below. For several 
years prlor to the year 1889 the plalntlffs had been engaged in the business 
of manufacturing steam engines, boilers, and steamboat machinery at Pitts- 
burgh. The défendant durlng that perlod was engaged in the business of 
transportatlon by steamboat on riveis In Oregon, Idaho, and Washington, and 
he had contracted with and purchased from the plalntlffs engines, boilers, and 
steamboat machinery, in ail of which transactions he had caused the machin- 
ery and supplies to be charged against the particular transportatlon company 
by which they were to be used, but the évidence is, and It is not denied by 
hlm, that the crédit was extended to hlm in ail of thèse transactions, and 
that he always made the payments that were made thereon. On December 3, 
1889, he telegraphed to the plalntlffs, inqulring how soon after receipt of an 
order they could deliver certain described stern-wheel engines, to which he re- 
celved an answer on the foUowing day. This exchange of messages was fol- 
lowed by a number of letters and telegrams between the parties, in ail of 
which the défendant appears in his Indlvidual capaclty and not as represent- 
Ing a corporation, although in his letter of December 4, 1889, he made référ- 
ence to the fact that several steamboat men and himself had a steamboat en- 
terprise under considération, and proposed to build a steamboat for use on 
the Snake river, and in his letter of December 21st, he wrote that the cor- 
poration would be flled and that the company would commence to build a 
boat, that the capital stock had ail been subscribed, that he had taken one- 
fourth thereof, and he expected that he would be the président and his son 
the secretary of the corporation. On January 15, 1890, he telegraphed the 
plaintifCs, over his own name, accepting thelr proposition, and dlrecting them 
to commence immediately. During January and February, 1890, further cor- 
respondence foUowed, concerning détails and changes in construction of the 
engines aud boiler. On February 17, 1890, the défendant telegraphed to the 
plalntlffs: "I will send you a draft for $1,000 to apply on the contract in a 
few days." Four days later the draft was sent. The letter which accom- 

•For other cases r^e same topio & | number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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panled It contalns the request that the payment be applled on the contract for 
the 16"x7' engfnes for the Snake River Transportation Company, and adds, 
"and send me reeelpt for same. Tours very truly, Jacob Kamm." Thls Is the 
flrst mention of the Snake River Transportation Company in the correspond- 
ence. Its articles of incorporation vrere flled on February 20, 1890, and Its 
board of dlreetors and officers were elected flve days later. On Mardi 28, 
1890, the défendant went to Plttsburgh, where he remained about three weeks 
superlntending the construction of the engines and boiler. Soon after his ar- 
rivai he gave the plaintlfEs an indorsed draft issued by a llfe Insurance Com- 
pany in favor of hls wife for $3,300, of which $3,000 was eredited on accouut 
of the contract. At the tlme of the payment he requested that the receipt be 
made as for a payment by the Snake Eiver Transportation Company. He tes- 
tifled: "I believe they flnally made it out. There mlght bave been some hem- 
miûg and hawing about it." The testimony of the plalntiffs was that he as- 
slgned as his reason for the request that he wished to keep thls account sep- 
arate from hls other accounts, and that they assented thereto only on the ex- 
pressed understanding that thelr contract was wlth him only, and that they 
looked to him for the payment. On May 17 and 27, 1890, the engines, boilers, 
capstan, and machinery and supplies were shipped by the plalntitïs as in- 
structed by the défendant, to the Snake River Transportation Company, at 
Brldgeport, Idaho. The plalntiffs testifled that the boiler and machinery so 
consigned had been marked in the shop "Kamm" or "Jacob Kamm," and that 
the mark "Snake River Transportation Company" appeared only on the manl- 
fest and shipplng book. Ail the bills for the machinery so furnished, and la- 
bor for making the drawlngs, and bills for frelght were made out to the 
Snake River Transportation Company, but were sent to the défendant at his 
request at Portland, Or. AU letters and telegrams sent by the défendant to 
the plalntiffs up to the date of Oetober 15, 1890, were signed "Jacob Kamm," 
and ail letters and telegrams of the plalntiffs were addressed to Jacob Kamm, 
but on Oetober 15, 1890, the défendant affixed the word "Prest." to his signa- 
ture in a letter to the plalntiffs, in which he said: "It was our attention to 
hâve made you a remittance soon after the boat commenced running, but own- 
ing to the delay, our company has instructed me to ask you for further time 
in making our payments." 

On June 16, 1891, James Rees, one of the plalntiffs, wrote the défendant at 
Portland, Or., addresslng him in hls indivldual capacity, saying: "I am 
much in need of some ready cash just now, and would like you to arrange for 
a settlement, or send me a draft" A month later the défendant answered 
that arrangements had been made for a gênerai meeting of the stockholders, 
and that the plalntiffs' account would be one of the matters brought up for 
considération by the Board. The meeting took place on August 15, 1891, but 
In the meantime actions had been begun against the Snake River Transporta- 
tion Company on debts owing from it, and an attachment and an exécution 
had been levled on the Norma, the company's boat. On August 21st, another 
action was commenced, with an attachment on the boat. On that date the 
défendant as président wrote to the plalntiffs, reporting the action of the 
stockholders at the annual meeting, stating that the boat had cost $30,000, 
and that the Indebtedness of the corporation was $10,000 or $11,000, and pro- 
posing that the plalntlff take stock to the amount of $5,000 In a proposed re- 
organlzatlon of the company, that sum to be eredited on thelr claim. On Au- 
gust 27th, Thos. M. Rees, for the plalntiffs, wrote decllning the proposition, 
but suggestlng to the défendant that he take notes of the coriwratlon for the 
amount of the plalntiffs' claim and secure the same by hls Indorsement. Soon 
thereafter the défendant consulted C. W. Miller, an attorney In Portland wlth 
référence to the claims against the boat, and Miller advised him to hâve ail 
the claims assigned to one person, and to hâve a suit brought against the cor- 
poration in the name of that person. In carrylng out thls plan, the défendant 
gave the letter from Thos. M. Rees of date August 27, 1899, to one Dugald 
McMurchey, an attorney, and McMurchey went to Plttsburgh and had an in- 
terview with the plalntiffs. In that interview, according to the testimony of 
the plalntiffs, McMurchey stated that he had been sent there by the défend- 
ant as his attorney, that the défendant was having some trouble with hls 
partners, and that he wished the plalntiffs to make an assignment of thelr ac- 
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count to him so that he could protect himself In a settlement with hls part- 
ners, and that after McMurehey had stated that If the plaintiffs would make 
sueli an assignment he would advise the défendant as his attorney that he 
was morally and legally responsible for the account, the plalntîffs made the 
assignment to the défendant, and afterwards on the same day, at the instance 
of McMurehey, they made a second assignment to D. A. Shindler on the repré- 
sentation of McMurehey that it might be needed to protect the defendant's in- 
terests. McMurehey returned with thèse assignroents to Portland. On Sep- 
tember 14, after McMurehey had left Pittsburgh, Thomas M. Kees. one of the 
plalntiffs, wrote to the défendant a letter, in vvhich, among other things, he 
stated: "We * * » finally agreed to assign our clalms as we considered 
that you are the party whom we look to, as we did not know the Snake River 
Transportation Company, when we contracted. We thought It was oue of 
your boat enterprises, and we made the assignment to you and also to D. A. 
Shindler, whom your attorney sald you might want to use the name of to en- 
ter proceedlngs. * • * \Ve désire to assist you in any manner possible 
not detrimental to the estate, in any trouble you may hâve with your Com- 
pany and partners." On September 23d, the défendant answered the letter of 
Thomas M. Rees, returning thereVvith the assignment which had been made to 
himself, and stating: "I am retaining the assignment to Mr. Shindler, which 
we will probably hâve to use sonie time this week in order to protect your 
firm. I know Mr. Shindler, and the assignment in his hands is perfectly safe. 
I am personally anxlous if possible to protect your interest, but do not want 
to assume any responsibility outside of my position as président of the Com- 
pany." About this time the défendant, accompanied by McMurehey, went to 
the store of the G. Shindler Furniture Company at Portland, where he intro- 
duced McMurehey to D. A. Shindler. Shindler had been acquainted with the 
défendant many years and his firm had done an extensive business in supply- 
ing furniture for the defendant's beats. It had a claim of $34.3.70 for furni- 
ture supplled to the Norma. The défendant asked Shindler if he would be 
willing to take the assigned accounts, together with his own account, and 
bring suit thereon against the Snake River Transportation Company, and 
Shindler eonsented to do so. The défendant asked him to recommend a law- 
yer, and Shindler referred him to the firm of MiUer & Miller. At the request 
of the défendant, Shindler went with him to the ofiBce of Miller & Miller, and 
signed the complaint and an action was begun thereon on the assigned clalms 
of the plaintifEs herein, the G. Shindler Furniture Company claim and two 
others. The défendant employed and paid C. W. Miller for his services in the 
action, and directed the conduct of .the case, and the plaintlffs herein had 
nothing to do therewith. On September 25, 1891, the boat was attached in 
that action, subjeet to the prior levies and attachments. On the foUowing 
day it was sold at public auction for $4,000 on a judgment rendered in one 
of the prior actions. A brother-in-law of the défendant was the purchaser. 
Subsequently the défendant directed F. C. Miller, the cashier of the United 
States National Bank, of which the défendant was vice président, to advance 
the $4,000 for the purchase of the boat, and to take the certificate of sale in 
his name, saying that he would be responsible to Miller therefor. The de- 
fendant paid the $4,000 and took the boat as his individual property. He sub- 
sequently paid In person the claim of the G. Shindler Furniture Company in 
full. 

On October 29, 1891, James Rees wrote to the défendant, referring to the 
assignment as having been made to protect the défendant, and his interest in 
the Company, and alluding to the faet that the défendant had Intimated in 
his letter of September 23, 1891, that he did not consider himself responsible 
for the payment of the plalntiffs' bill, and saying: "Iiet us understand this 
matter In plain English, so that we may know exactly the situation and en- 
able us to act We do not for one moment think, from our understanding 
with your attorney, Mr. McMurehey, that you would refuse to be responsible 
for the machinery, etc., which you bought in your name and other merchan- 
dise which you personally bought through our house, and received the dis- 
counts that was allowed the trade. * « » You know full well that we did 
not sell to you as président of the company." The défendant made no an- 
swer to that letter. Ou January 6th, James Rees wrote auother letter to the- 
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défendant; dlreettog attention to hls letter of Gctober 29th, and to the fact 
tàat It remained unanswered. On January 21st, the défendant wrote the 
plalntiffs a letter in which he denied that McMurchey had been hls attorney, 
and denied his llability for the debt, and stated that he would be willing to 
pay upon their claim the suffi of $2,500. He also stated In the letter: "The 
flrst letter I wrote you adylsed yon that thls enterprlse was to be undertaken 
by an incorpora ted company." The plalntlflfs answered on February 22, 1892, 
expressing their surprise at the defendant's statement that McMurchey was 
net his attorney, and stating: "When he arrlved he had a letter he read from 
you, Instructing him to corne hère and arrange with us," etc., aad the writer 
denied that the défendant had ever written the plaintiffs that the enterprlse 
was to be undertaken by an incorporated company, and called hls attention 
to the fact that the flrst mention of the company was in the letter of Febru- 
ary 21, 1890, requestlng that the $1,000 payment be applied on the contract 
for engines, etc., for the Snake River Transportation Company. "That," sald 
the writer, "was the flrst knowledge we had of a company, and we did not 
know It was Incorporated, and, f urther, we never heard that it was until af ter 
your company failed. * » » We think you should pay us, as under no ac- 
count would we hâve glven crédit to a company unknown to us without se- 
curlty." In December, 1892, T. M. Rees came to Portland to see the défend- 
ant In relation to the plalntiffs' claim, and the défendant then offered to pay 
50 cents on the dollar in settlement thereof. The offer havlng been declined, 
the présent action was commenced. 

The complalnt sets forth flve causes of action. The flrst Is on a contract to 
construct, sell, and dellver to the défendant a pair of steam engines therein 
described, and a steam boller, for which the défendant agreed to pay the sum 
of $7,350, but had pald thereon $4,000 only. The second is upon a contract to 
bulld, construct, sell, and deliver to the défendant a steam capstan at the 
agreed price of $575, no part of which had been paid. The third is on an ac- 
count for goods, wares, and merchandlse alleged to hâve been sold by plaln- 
tiffs to the défendant at hls Instance and request, of the value of $2,137.40, 
no part of which had been pald. The fourth Is an action to recover for work 
and services alleged to hâve been rendered the défendant by the plaintiffs In 
maklng drawings and laylng out pipe work for a steamboat at the defend- 
ant's request, the reasonable value of which is stated to be $150, no part of 
which had been paid. The flfth cause of action Is to recover frelght charges 
paid by the plaintiffs, alleged to hâve been pald at the instance of the défend- 
ant, amounting to $19.37, no part of which had been paid. The défendant an- 
swered, denying that he had contracted wlth the plaintlfCs as alleged in the 
flrst and second causes of action and denying that the goods, wares, and mer- 
chandise described in the third cause of action had been sold or dellvered to 
him, and denying that the work and services alleged in the fourth cause of 
action were performed for him and tbat the frelght charges had been paid on 
hls account, and he alleged as a further défense to the firgt cause of action 
that the contract had been made with the défendant, actlng for and on behalf 
of the Snake River Transportation Company, and alleged tjiat the $4.000 pald 
thereon had been pald on behalf of sald company. As a further défense to 
the second cause of action, the answer alleged that the contract for the con- 
struction and dellvery of the steam capstan was made by J. D. Miller, the 
superintendent of the Snake River Transportation Company, who was acting 
for and on behalf of the company and not otherwlse. As a further défense 
to the third cause of action, the answer alleged that the défendant, actlng for 
the Snake River Transportation Company, ordered and purchased the goods 
in saîd eaUse of action described. Tlie answer also alleged that by reason of 
the plalntiffs havlng charged and made out their account against the Snake 
River Transportation Company, and havlng credited sald company with the 
payment of $4,000, and havlng assigned their account to Shlndler, and by rea- 
son of Shindler's action in suing on the same, and prosecuting it to judgment 
against the cortioration, the judgment was a bar to the flrst cause of action, 
and the plaintiffs were estopped from alleglng that the défendant was the 
party wlth whom and for whose beneflt the contract had been made, and that 
the said judgment was also a bar to the second and third causes of action. 
The plaintiffs in their reply alleged that after the manufacture and siale of 
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the engines and boller and steam capstan, and fhe sale of the goods, wares, 
and merchandlse and machinery to the défendant, he requested the plaIntifEs 
to charge ail sums of money due thereafter on the plaintifCs' bocks to the 
Snake River Transportation Company, and to bill and consign ail machinery, 
etc., to the défendant in the name of sald corporation as an accommodation 
to the défendant to enable hlm to keep his accounts separate, and that at the 
time when sald engines, boiler and steam capstan were manufactured, and be- 
fore said goods, wares, and merchandlse were delivered to the défendant, he 
agreed to pay the contract and purchase price therefor, that the plaintlffs 
gave and extended crédit therefor solely to the défendant and not to the said 
corporation, and that the assignment of the account to Shlndler was made 
solely at the defendant's request, and for hls accommodation and beneflt, and 
that the plaintift's received no considération therefor. On the trial the jury 
returned a verdict for the plaintlffs for the sum of $7,131.79 and interest, on 
which judgment was rendered for $16,117.40. 

Rufus Mallory and W. W. Cotton, for plaintiff in error. 
J. V. Beach, Wm. D. Fenton, R. A. Leiter, Ben C. Dey, and James 
E. Fenton, for défendants in error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
défendant assigns error to the refusai of the court to instruct the 
jury that if they found from the évidence that the plaintiffs at any 
time elected to treat the contracts as the contracts of the Snake River 
Transportation Company, the défendant could not be held Hable there- 
on in the présent action, and he invokes the doctrine that where a 
plaintifï has a right to proceed either against the principal for whom 
a contract was made, or the agent by whom it was made, and he 
elects to hold either of those liable, he thereby releases the other. 
We are unable to see how that doctrine was applicable to the prés- 
ent case. According to the testimony of the plaintiffs, they never 
at any time had the right to make an élection and never did make 
an élection, but they contracted with and gave crédit to the défend- 
ant in his individual capacity, and not as the agent of another. Ac- 
cording to the theory of the défendant, as set forth in his answer 
and in his testimony, the plaintiffs had no right of élection, but, con- 
tracted with, and gave crédit to, the Snake River Transportation Com- 
pany only. Not only did the plaintiffs testify that the défendant was 
the principal in the transaction and that they dealt with him individu- 
ally, but it is shown that at the time when the contract was made the 
Snake River Transportation Company was not yet in existence. The 
corporation was not referred to in the communication in which in- 
quiry was made as to the time within which the engines and boiler 
could be constructed, nor in the final communication by which the 
défendant closed the contract, and, although the plaintiffs subsequently 
credited the payments which were made thereon to the Snake River 
Transportation Company, they testified that they did so at the request 
of the défendant for reasons which he gave, and that they never, at 
any time, looked to the corporation for payment, or gave crédit in 
fact to any one save the défendant in his individual capacity. The 
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question with whom was the contract made, and to whom was the 
crédit extended, was the leading question in the case, and the court, 
under proper instructions, submitted it to the décision of the jury. 

Several assignments of error présent the question whether or net 
the judgment rendered against the Snake River Transportation Com- 
pany at the suit of Shindler is a bar to the présent action. It is con- 
tended that a stockholder of a corporation is in privity with the cor- 
poration, and that, since the défendant was a stockholder of the cor- 
poration défendant in that action, the judgment therein was binding 
upon him, and he may plead it in bar of the présent action. To this 
contention there are two answers: First, a stockholder is net in ail 
relations in privity with his corporation, and it is generally held that 
he is in privity only as to rights arising out of his contracts for sub- 
scription for stock. Clausen v. Head, 110 Wis. 405, 85 N. W. 1028, 
84 Am. St. Rep. 933; Andrews v. National Foundry à Pipe Works, 
76 Fed. 172, 32 C. C. A. 110, 36 L. R. A. 139; State Bank v. Bobo, 
11 Rich. Law (S. C.) 597. In the second place, in order that a de- 
fendant may plead in bar a judgment in a prior action, he must hâve 
been a party to or represented in the former action as an actual de- 
fendant, and in the same attitude as an adversary party toward the 
subject of the litigation as that in which he appears in the second. 
There is évidence in this Case which tends to show that the défendant 
not only did not appear, and was not represented in the capacity of a 
■défendant in the Shindler case, but that he was in a sensé the real 
party in interest therein as plaintiff, that the action was brought at his 
instance and for the protection of his own interests, and that he was 
the actual manager of the conduct of the case for the plaintiff, and 
bore the expense thereof. If it be true that the plaintiffs in this case 
assigned their claim to Shindler at the instance of the défendant, and 
on the agreement and understanding that it was for his benefit and 
that the assignment was not to afïect their right of recourse against 
him as their debtor, the défendant is in no position to advance the 
plea of estoppel by the former judgment. He is himself estopped to 
allège estoppel. 

Error is assigned to the admission of testimony tending to show 
that McMurchey was the agent of the défendant, and évidence of 
statements and admissions made by McMurchey at the time of his 
visit to Pittsburgh, and to the instruction of the court to the jury 
that, if McMurchey went to Pittsburgh at the defendant's instance and 
as his agent, the défendant would be bound by ail that he said and 
•did within the scope of his agency or the purpose for which he was 
sent, and to the refusai of a requested instruction that no promise or 
représentation made by McMurchey to the plaintiffs to the eflfect that 
he. would advise the défendant that the latter was bound to pay the 
plaintiffs any amount whatsoever, could be considered by the jury in 
undertaking to arrive at their verdict. It is argued that inasmuch as 
the déclarations of a person assuming to act as the agent of another, 
or claiming to be such agent, are not admissible in the first instance 
to prove the agency, nor to prove the exlent thereof, it was error to 
permit the plaintiffs to testify that McMurchey represented himself 
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. to be the agent of the défendant.- But the évidence of McMurchey's 
agency does not consist alone in his own déclarations. There is direct 
and compétent évidence that he was such agent in the testimony of 
William M. Rees, who testified that, when McMurchey came to Pitts- 
burgh, "He had one of our letters and a letter from Jacob Kamm 
introducing him to us as his attorney. I read the letter from Jacob 
Kamm introducing Mr. McMurchey as bis attorney." The witness 
had had a long course of dealing with the défendant, by correspond- 
ence, and he must hâve known the defendant's handwriting. No at- 
tempt was made to show that he did not. James McAfee, who at that 
time was an employé of the plaintifïs, also testified that Mr. McMur- 
chey came to Pittsburgh "with a letter of introduction as Mr. Kamm's 
attorney." Such a letter would stand for a power of attorney for ail 
the déclarations and représentations of the agent made in connection 
with the business on which he was sent. It was compétent to show 
that he said that the défendant was having trouble with his partners, 
and that he wanted the plaintifïs to make an assignment of their ac- 
count to him and also to another person, for the purpose of protecting 
him in a settlement with his partners. McMurchey's statement that 
the défendant was morally and legally responsible for the debt, while 
it was not compétent évidence for the purpose of proving the defend- 
ant's liability, since it was a déclaration of an agent as to a past 
transaction of his principal, was nevertheless compétent and proper 
for the purpose of showing by what represenl:ations the plaintifïs were 
induced to assign their account, and upon what they relied in so doing. 
There is other évidence in the record tending to show that McMur- 
chey in obtaining the assignment acted as the defendant's attorney. 
It is true that he had been the attorney of the Snake River Trans- 
portation Company, but it is évident that if he went to Pittsburgh at 
the instance of the défendant, to obtain for him, or to another for his 
use, an assignment of the plaintiffs' account, to be used in a settlement 
of his difïiculties with his partners, and for his own protection as 
agaifist them, McMurchey was acting in a capacity hostile to the cor- 
poration and to the other stockholders, and was representing the 
défendant only. There is other testimony in the record tending to 
show that he was the defendant's attorney. Shindler testified that the 
défendant and McMurchey came to his store, bringing an assignment 
from the plaintifïs, and that the défendant wanted him, Shindler, to 
sue on that and two other accounts. He testified : 

"Mr. Kamm sald he had this clalm assigned to me. I understood at the 
time it was through Mr. Kamm's request that the Reeses assigned their claim 
to me." 

C. W. Miller testified that Mr. Kamm came to his office and em- 
ployed him to bring the suit. Se testified that he had advised the 
défendant to hâve the claims ail assigned to one person, and that that 
was the course pursued, and that McMurchey gathered up the claims. 
"He got them assigned for Mr. Kamm, as I understood it." We find 
no error, therefore, in the admission of the évidence, or in the instruc- 
tion of the court, or in the refusai to instruct as requested by the 
défendant. 
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The défendant assigns error to the admission in évidence of certain 
drawings made by the plaintiffs' draughtsman for use in the shop in 
construçting the boiler, engines, and other machinery which were the 
subject of the contract. The draughtsman testified that the défendant 
was introduced to him as the man who was getting the boat built, and 
that he saw the défendant on an average of twice a day during the 
time of his stay in Pittsburgh; that after the witness had prepared 
the drawings he submitted them a number of times to the défendant, 
and that at the defendant's instance numerous changes were made 
therein. Thomas M. Rees also testified that the défendant saw the 
drawings and that a blue print of one of them, with the name "Jacob 
Kamm" upxjn it, was subsequently sent to the défendant at Portland. 
The défendant did not deny that he assisted the draughtsman in pre- 
paring the drawings, and did not testify that he did not see the in- 
scriptions "J^cob Kamm" thereon. The name "Snake River Trans- 
portation Company" does not appear on any of the drawings, but on 
each qi them is written the name "Jacob Kamm" or "Kamm," or 
"Kamin engine," or "Kamm boiler" or "for Kamm." It is true that 
no witness testified that the attention of the défendant was ever di- 
rected to his name as it appeared on the drawings or that he actually 
observed it. But, in view of his failure to deny that he noticed his 
name thereon, there was clearly no error in submitting the drawings, 
with the inscriptions thereon, to the jury, that they might give them 
such weight as in their judgment they were entitled to in determin- 
ing the question : To whom was the crédit originally given ? 

Error is assigned to the admission of certain entries in the plain- 
tiffs' books of accounts, entries made in January, February, and 
March, 1890, in an account of the time of the men while working on 
the boilers and engines, entries made in March, 1890, in a book con- 
taining an account of the material tised in the construction of the boil- 
ers and engines, entries made in March, April, and May, 1890, in a 
book of goods purchased, to be used in carrying out the contracts, and 
entries made in a book placed in the hands of the foundry foreman. 
in which to keep the weights of the varions articles manufactured. 
Thèse books were introduced for the purposê of showing that the 
name of the défendant appeared on such accounts. They bear such 
headings as "Kamm Engines," or "Engines Kamnj," "For Kamm 
Boiler," "For Kamm," and the last thereof is headed "Captain Jacob 
Kamm." The défendant had shown that on the ledger of the plain- 
tiffs thç $1,000 payment of March Ist, and the $3,000 payment of 
March 39, 1890, appeared as credited to the Snake River Transporta- 
tion Company. The plaintiffs had testified that those payments were 
so entered to the crédit of the corporation at the request of the de- 
fendant, alid for the re'ason, as he stated, that he wished to keep this 
account séparate from his other accounts, and wanted to hâve control 
of the shipnient for the purpose of protecting himself. The défend- 
ant contends thàt the entries of crédits somade are conclusive évi- 
dence that crédit was given to the corporation, and that the promise 
of thé défendant, if any he made, was that of a guarantor, void if not 
in writing, and that in any view of the original transaction, the sub- 
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sequent entries in other books tending to show that crédit was given 
to the défendant, were self-serving in their nature and incompétent, 
and that the rights of the défendant could not be varied by entries 
which were not contemporaneous with the transaction and not made 
in the due course of business as part of the res gests. The fact that 
a manufacturer of goods charges the same to, or enters crédits there- 
on in an account with the person to whom they are delivered is prima 
facie évidence to show for whom the goods were manufactured, and 
to whom the crédit was given, but it is not conclusive évidence, and 
the presumption may be overcome by proof that the goods were in 
fact manufactured for, and the crédit was in fact given to another. 
Clark v. Jones, 87 Ala. 474, 6 South. 362 ; Lusk v. Throop, 189 111. 
127, 59 N, E. 529 ; Winslow v. Dakota Lumber Co., 32 Minn. 237, 
20 N. W. 145; Lance v. Pearce et al., 101 Ind. 595, 1 N. E. 184; 
Burkhalter v. JParmer, 5 Kan. 477. We think that the entries se ad- 
mitted were, in contemplation of law, contemporaneous with the trans- 
action, and part of the res gestse. It is true that they were not made 
at the very date when the contract was made. The majority of them 
seem to hâve been made in March, 1890. Some were made in April 
and May of that year, and some in January and February, several 
weeks prier to the first entry of the name of the Snake River Trans- 
portation Company on any of the plaintifïs' books. But they were ail 
made, either at the beginning or during the progress of the work on 
the contracts, and before any of the machinery had been manufactured 
or shipped from the plaintifïs' shop. "The entry need not be made 
exactly at the time of the occurrence, but it is sufficient if it is made 
within a reasonable time. In this particular every case must be made 
to dépend upon its own peculiar circumstances, having regard to the 
situation of the parties, the kind of business, the mode of conducting 
it, and the time and manner of making the entries." 17 Cyc. 384. It 
bas been held that entries made at the completion of a continuous 
transactions are admissible (Bolton's Appeal, 3 Grant Cas. [Pa.] 204), 
and that, where a vendor bas sold goods to be delivered at a distance, 
entries made at the time of their delivery to the carrier are compétent 
évidence of the sale and delivery (Keim v. Rush, 5 Watts & S. [Pa.] 
377). Applying thèse principles to the présent case, it seems clear 
that ail entries made during the progress of the construction of the 
machinery in the due course of business, before the delivery of the 
goods, and before any controversy had arisen concerning the person 
to whom the same were chargeable, are contemporaneous entries. A 
more serious objection is that the entries were not made with intent 
to make a charge against the défendant, but were entries made in 
the accounts of the plaintiffs for their own use and convenience. But, 
in view of the following considérations, we are not convinced that it 
was réversible error to admit them: (1) They were but cumulative 
évidence of the facts shown by the drawings ; (2) ail the material 
évidence contained in the entries was brought out in the déposition of 
the witness Shields without objection, and the déposition was read to 
the jury without objection; (3) the entries were offered and receiv- 
ed, not for the purpose of charging the défendant, but for the pur- 
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pose of corroborating the plaintiffs' testimony that crédit was given to 
the défendant and not to the Snake River Transportation Company. 
Book entries are often admissible for the purpose of corroborating a 
witness, although they may not be admissible as substantive évidence 
for the purpose of proving items of account. Donahue v. Connor, 
93 Pa. 356; Gill v. Staylor, 93 Md. 453, 49 Atl. 650; Wright v. Tovvie, 
67 Mich. 265, 34 N. W. 578 ; Perry State Bank v. Elledge, 99 111. 
App. 307; Petit v. Teal, 57 Ga. 145; Bean v. Lambert (C. C.) 77 
Fed. 863. 

It is assigned as error that the court permitted Shindler to testify 
that he always looked to the défendant for payment, and that he look- 
ed to him for the payment of the claim of the G. Shindler P^urniture 
Company against the steambôat Norma. This testimony was given 
on the redirect examination of the witness, after he had testified on 
cross-examination by defendant's counsel in answer to the question: 
"You had never trusted Mr. Kamm, had you ?" to which he answered : 

"Well, that Is who we did trust. We furnislied four or five steamboats for 
him, and Mr. Kamm came in the store aiid ordered anything. We never wor- 
ried about who to charge it to, the différent corporations he was in. We al- 
ways did business with Mr. Kamm." 

He had further testified on the cross-examination that his company 
had furnished goods for five steamers for the défendant and that the 
charges therefor had been made against the différent boats and dif- 
férent corporations at the defendant's request, "But we always looked 
to him for the money." The testimony so brought out by the défend- 
ant on cross-examination covers ail the évidence given on the redi- 
rect examination which is the subject of the assignment of error, and 
there was no error, therefore, in its admission. 

We find no error in the record for which the judgment should be 
reversed. It is accordingly afHrmed. 
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COWFXL V. McilILLIN et al. t 
(Circuit Court of Appeals, Ninth Circuit. February 28, 1910.) 
No. 1,6R2. 

1. Corporations (| 316*)— Dikbctobis— Validitt op Oontract with Coepoba- 

TION. 

A dlrector of a corporation Is not precluded from maklng a contract 
with the corporation In wlilcli he Is personally Interested, where he has 
acted with that candor and fairness which equlty requlres In deallngs 
between him and the corporation and the transaction is open and fair. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1401-1415 ; 
Dec. Dig. § 316.* 

Power of officers of corporations In Indlvldual eapaclty to deal with 
corporation, see note to Bensiek v. Thomas, 13 C. C. A. 466.] 

2. Corporations (§ 189*) — Stockholders— Suits Aqainst Corporation. 

An Indlvidual stocliliolder cannot enjoin the exécution of a contract 
made by the corporation Intra vires unless fraud Is shown. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. || 706-711; 
Dec. Dlg. § 189.*] 

8. COEPOBATIONS (§ 316*) OFFICERS— CONTRACTS WITH CORPORATION — VALID- 

ITY. 

Défendant, who was président, gênerai manager, and a direetor of a 
lime company In Washington, contracted individually for the exclusive 
llcense for the state to use a patent barrel-maliing machine. The com- 
pany afterward by the unanimous vote of the otlier directors, défendant 
not voting, leased to him Its barrel-maklng plant, and contracted with 
him to furnish ail the barrels requlred in Its business at a stated price. 
Défendant installed one of the machines in the plant, and, under succes- 
sive renewals of the lease and contract, furnished such barrels for a num- 
ber of years at a profit. Défendant did not, at the tlme of the contract, 
own a eontroUing Interest In the company nor control the other directors, 
eacb of whom owned a considérable amount of stocli. The patent ma- 
chine was flrst offered to the company, was dlscussed by the directors, and 
Its acquirement was strongly urged by défendant, but its successful opér- 
ation with the timber used was questionable, and the other directors re- 
fused to risk the money for the experlment, and acqulesced In its acqui- 
sition by défendant. At the time of the contract they had as fuU knowl- 
edge of it as défendant, but dld not share his confidence In its successful 
opération. The contract priée of the barrels was less than the average 
cost had previously been to the company. Held that, under such facts, 
the contract and lease were not fraudulent nor illégal, but fair and valid. 

[Ed. Note.— -For other cases, see Corporations. Cent Dlg. §§ 1401-1415; 
Dec. Dlg. § 316.*] 

4. Corporations (§ 308*) — Officers — Inceease or compensation. 

The fact alone that a majority of the directors of a corporation who 
voted to Increase the president's salary materially had previously con- 
tracted to sell him their stock on crédit does not render their action Illé- 
gal where they were men of business standing, and in the absence of any 
évidence that they acted corruptly, or that the salary voted was excessive 
in vlew of the magnitude of the corporation's business. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 1334^1349; 
Dec. Dlg. § 308.*] 

•For otlier cases see saœe topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
t Rehearlng deaied May 9, 1910. 
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5. CoEPOEATioNS (I 189») — Officees — Surr Against, bt Minobitt Stock- 

HOLDER. 

Varions charges of fraud and decelt by an offlcer of a corporation made 
in a suit by a mlnorlty stockholder considered, and held not sustalned by 
tbe évidence. 

[Ed. Note. — ^For other cases, see Corporations, Dec. Dig. § 189.*] 

6. Corporations (§ 317*) — Dibeotoes— General Powees. 

Tbe faet that the président of a corporation as the holder of a majority 
of the stock controUed the élection of directors, and that some of the dl- 
rectors owned but a single share of stock, does not lessen thelr powers as 
directors, nor impeach the integrity of thelr acts. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 317.*] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

In Equity. Suit by Ernest V. Cowell against John S. McMillin and 
the Tacoma & Roche Harbor Lime Company. Decree for défendants, 
and complainant appeals. Affirmed. 

Ernest V. Cowell, a citizen of Callfornla, sued John S. McMlUin and the 
Tacoma & Roche Harbor Lime Company, a corporation doing a large business 
making and selling lime at Boche Harbor, on the Island of San Juan, Wash. 
The corporation has a capital stock of 1,000 shares of the par value of $100 
each. 

The blll allèges. In substance, that Henry Cowell owned 275 shares of the 
capital stock when he died on August 4, 1903, and that Ernest V. Cowell, his 
son, the complainant herein, owns 34 shares ; that Helen E. Cowell is executrix 
of the will of eaid Henry Cowell deceased; that after the corporation waa 
organlzed the défendant McMillin owned 180 shares of stock, and that the 
remaining shares of stock were Issued to some seven persons whose namea 
are given in the blll; that McMillin was président and manager of the Com- 
pany aftér its organlzation, and lived at Roche Harbor; that McMUUn's 
salary was flxed by the flrst board of trustées at $2,500 per annum, but on 
January ?9, 1889, It was raised to $3,000, and that on January 26, 1891, the 
board of directors, through the proeurement of McMillin, inereased hls sal- 
ary to $500 per month ; that during theyears 1888, 1889, 1890, 1891, and 1892, 
the Company did a very large business and inereased its assets-, and out of 
the earnlngs for said flve yeara paid cash dlvidends to the amount of 35 per 
cent, of its capital stock. It la alleged that In the course of its business, the 
Company had erected a mill to iiianufacture barrels for use In marketing its 
lime, and bullt warehouses adjacent to the mlll, and that it cost the corpora- 
tion about 31 cents for each barrel ; tbat during the year 1892 the Waterman- 
Chapman Barrel Machine Company, of Michigan, sent a représentative to the 
corporatiqp's place of business, and made a proposition to the corporation 
to Install a patent machine for the manufacture of barrel staves In place of 
the machine then used by the corporation, said barrel machine eompauy to 
recelve compensation for the use of thelr machine by way of a royalty of 
1% cents upon each barrel manufactured ; that McMillin agreed that one of 
the patent machines could be installed for trial, and in 1892 such patent 
machine was put in place and used ; that McMillin, while manager, ascer- 
tained that barrels could be made by the use of the machine at a total cost, 
Including the payment of the royalty, of 21 cents per barrel, and that in 
January, 1893, after havlng experimented with the patent machine, he made 
a proposition to the trustées of the company to lease the stave mill and build- 
ings and machinery connected therewith in the manufacture of barrels from 
the corporation at $200 per month rental, and to sell barrels to the company 
at the rate of 30 cents per barrel, and that he fraudulently concealed from the 
trustées the fact that by using the patent machine barrels could be made at 
a cost of 21 cents each, and that he falsely represented the facts to the board 
of trustées in regard to the use of the mill machinery and the cost and ex- 
pansé of making the barrels, and fraudulently represented to the board of 

•For other cases see same topic & i numbeb In Dec. & Am. Dlgs. 1807 to date. & Rep'r Indexe» 
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trustées the character and value of the patent machine, and that In viola- 
tion of hls dutles and trust, he entered Into a oontract with the barre! machine 
Company In hîs own name for the use of the machine and the sale of the pat- 
ent invention within the state of Washington; that McMillin was the only 
trustée who knew anything about the manufacture and sale of lime or bar- 
rels ; that the trustées other than McMillin had then entered into an agree- 
nient with McMillin by whlch McMillin vs'as to purchase their shares of stock 
at stated priées, and that thereupon McMillin fraudulently, through the rep- 
résentations referred to, Induced the board of trustées to accept the proposi- 
tion and to exécute a lease in the hame of the company to him for the stave 
mill and machinery used In the opération of the mill for flve years from 
March, 1893, and that McMillin caused the corporation to agrée with hlm to 
buy barrels at the rate of 30 cents per barrel under an agreement which pro- 
vlded that it might be terminated by McMillin at hls option at the end of one 
year. It Is alleged that the value of the property included in the lease was 
more than $40,000, and that by the terms of the lease, the Company was obligea 
to pay ail taxes and Insurance and repairs, the cost of which bave amounted 
approximately to the total sum of the rent reserved to the défendant in and 
by the terms of the lease. It Is averred that by the terms of the agreement 
for the sale of the barrels by McMillin to the company, the company became 
bound to purchase ail barrels required in its lime business upon substantially 
the followlng terms: First, the company was to bear ail expense of inspect- 
Ing, measuring, and dellvering ail materlal or supplies for the mill to be used 
in the manufacture therein in the booms or on the wharf, at the mill, and 
also for the dellvery of ail cooperage stock; second, to furnish McMillin the 
free use of the shops and tools and necessary storage for barrels and mate- 
rials and free wharf âge on ail supplies; third, to reçoive from McMillin ail 
staves and heads when manufactured, and to crédit him therefor at the rate 
of 14 cents per set for staves, and 4 cents per pair for heads, payment to be 
made on the first day of each and every month during the continuance of the 
lease, and any extension thereof, and to pay the further sum of 12 cents for 
each barrel when the barrel is complète ready for shlpment 

Complalnant next allées that, after making sald contract and lease, Mc- 
Millin, In fraud of the rights of the company, conducted the barrel business 
in his own name and on hls own behalf, and sold barrels to the company, 
and collected therefor at the rate of 30 cents per barrel untll September, 1893, 
when the mill was destroyed by flre; that thereupon McMillin caused the 
company to rebuild the mill at an expense of over $40,000, and caused an- 
other barrel manufacturing machine to be Installed and that after June, 1894, 
when the new plant was complète, McMillin continued to operate the mill 
and to sell the barrels to the company at the rate of 30 cents per barrel, 
although he manufactured them at a cost of not to exceed 21 cents per barrel ; 
that this continued until January 1, 1905, and that McMillin made profits of 
more than $30,000 per annum by making the barrels up to that time, and that 
he fraudulently diverted sald profits from the company to himself. It Is 
alleged that in 1893 McMillin made an agreement with ail the stockholders 
of the company except Oowell, deceased, and this complalnant, to buy ail the 
remaining shares of the capital stock of the company not then owned by him, 
and that he agreed to pay in installments the purchase price of the said stock 
and that the stock was thereafter tumed over to McMillin, and that he has 
since then owned and controlled ail the shares of the capital stock of the com- 
pany except the 309 shares owned by complalnant and Henry Cowell, and his 
executrix, and that since the purchase of the stock, McMillin has caused the 
same to be voted for such persons as he selected, and has refused to eleet 
Henry Oowell as a trustée, but has chosen "dummy" trustées who, since Jan- 
uary, 1893, bave obeyed his directions so that really he has had and has con- 
trol of the corporation; that at a meeting of the trustées in March, 1895, 
for the purpose of defrauding complainants and other minorlty stockholders, 
and for the purpose of enabling McMillin to pay for the stock which he had 
bought from the other trustées out of the assets and earniiigs of t"he company, 
McMillin caused the trustées to pass a resolution fixing his salary at $12,000 
per annum, to take effect from January, 1895, and that since said date he has 
collected said salary although his services hâve not been worth raore than 
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?3,0G0 per annum, Inasmuçh as he has held other positions whlch required 
his time, and although he has lived in the city of Seattle and net at the place 
of business of the défendant company. It is further alleged that in further- 
anee of his fraudulent plans in Jauuary, 1895, McMilUn organized a corpora- 
tion under the name of the "Staveless Barrel Company," with a capital stock 
of $250,000, eonsistlng of 2,500 ehares of the value of $100 each ; that this 
last-named corporation was organized by McMillin and two othera, McMillin 
subsci-ibing for ail of the shares except two ; that McMillin prepared the arti- 
cles of incorporation, and charged the company $200 for the service, which 
sum was used in payment for the two shares of stock subscribed by the two 
other stockholders, and that, for the purpose of making a pretended payment 
for the shares of stock in the corporation subscribed for by him, McMillin 
made his note to the company in the sum of $249,800, and that thereafter in 
order to escape liabllity as a stockholder and to make a pretended payment 
of the capital stock, McMillin made a pretended proposition to the corporation 
to sell to it his lease of the stave mill and other property of this défendant 
company, and of his contract for the sale of barrels to the défendant com- 
pany, and of ail pretended rights which he had fraudulently acquired from 
the barrel machine company for the use of the patent machine for the sum 
of $249,800, and that he agreed to accept in payment therefor the delivery 
to him of his promissory note, and that he thereupon caused the trustées of 
the Staveless Barrel Company to accept the proposition and to deliver the 
note to him and to issue to him the capital stock, and that thereupon he 
assigned the lease and agreements to the Staveless Barrel Company, and then 
proeured the "dummy" trustées of this défendant corporation to ratify the 
assignments and transfers and to substitute the Staveless Barrel Company for 
McMillin in the agreements ; that prîor to the expiration of the contract and 
lease in 1897 McMillin caused the "dummy" trustées of the défendant com- 
pany to exécute a renewal of the contract in the name of the Staveless Barrel 
Company for the further period of flve years upon the same terms and condi- 
tions ; that at the expiration of the second period of flve years, about Jan- 
uary 26, 1903, McMillin again caused his "dummy" trustées of the défendant 
company to renew the contract aud lease for five years more, and that since 
January, 1895, McMillin has carried on the barrel fàctory In the name of 
the "Staveless Barrel Company" ; that since January, 1895, McMillin has 
directed the business of the manufacturing of barrels for the use of the de- 
fendant company, and has conducted the stave mill and managed and kept 
the books; that the Staveless Barrel Company has paid no salary to Mc- 
Millin; that between January 1, 1895, and January 1, 1905, the Staveless 
Barrel Company declared dividends out of the pretended earnings of its man- 
ufacturing business amounting in ail to the sum of $125,000, and has made 
a profit therefrom In undeelared dividends of more than $25,000, no part of 
which has ever been credited to the défendant company. 

It is alleged that through the fraudulent acts aforesaid McMillin has 
wronged the défendant company and eomplainant, and that It was made to 
appear that the défendant company suffered an actual loss from 1893 to 1898 ; 
that in 1894 McMillin, through his "dummy" trustées, caused the défendant 
company to authorize the issuance and sale of its negotiable bonds in the sum 
of $125,000, which are still outstanding in the hauds of McMillin, though actu- 
ajly satisfied and paid, and that a portion of said bonds were fraudulently 
issued to McMillin upon the pretense that he was a creditor of the défendant 
company; that the shares of stock so fraudulently purchased and acquired 
by McMillin in January, 1S93, and the bonds so fraudulently acquired by him, 
were retained for the purpose of galning control of the défendant company 
and of its assets, and to injure the eomplainant and Henry Cowell and his 
estate, and that unless enjoined from so doing McMillin will cause the bonds 
to be transferred and delivered to third persons. It Is charged that McMillin 
has used the property of the défendant for Personal aud private use and gain, 
and has failed to account to the défendant company therefor; that notwith- 
standing the value of the property of the défendant company and the value 
of its business, if It had been eiiiciently managed, no dividends hâve been paid 
since January, 1893, except $10,000 in January, 1893, aud $6,000 in January, 
1906. It is alleged that McMillin has denied to eomplainant or to the said 
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Henry Cowell an opportunlty to examine the books and accounts of the de- 
fendant Company untll some' time in 1903. when, under threat of counsel, he 
assented to an examination, and that It was from the report of the account- 
ants that this complalnant for the first tlme galned information of the true 
condition of the assets and liahilities of the company as shown by Its books 
and records; that, untii just before the beginning of this action, complalnant 
had no knowledge or information concernlng the frauds set forth ; that Mc- 
Millin has entered Into arrangements to sell the property, and will do so 
unless enjoined. 

Complalnant prays for a restralning order which will prevent McMlIlin 
from selling and transferring, or agreeing to sell and transfer. any of the 
business of the company or any of the capital stock aequired by him since 
January. 1893 ; that he be enjoined from selling or disposiug of the shares 
of the stock of the défendant company aequired by him since January. 1893. 
or of any of the bonds of the défendant company now owned or held by him : 
that a receiver be appointed to take possession of ail the property and assets 
of the défendant corporation, and carry on the business until the détermina- 
tion of the action, and that the receiver be authorized to bring actions as 
may be directed against the défendant McMillin or the Staveless Barrel Com- 
pany, or such other actions as may be necessary, and that the receiver be 
authorized to pay the debts of the company and to wind up its afCairs ; that 
an account be taken betvt'een McMillin and the défendant company : that ail 
of the stock of the defenda-ut company pretended to hâve been bought by Mc- 
Millin since January, 1893, be adjudged to hâve been aequired out of the 
moneys belonglng to the défendant company, and that a decree be made dls- 
trlhuting said stock ratably betvreen the persons lavrfully holding the remain- 
Ing shares of the capital stock of the défendant company ; that the pretended 
lease of the stave mill plant and real estate connected therewith be declared 
null and void, and that the contract for the sale of the staves to the défendant 
company be declared null and void; that the business and affairs of the 
défendant company be wound up and that Its debts be pald, and that the pro- 
eeeds be distributed ratably betvfeen complalnant and other bona flde stock- 
holders of the corporation according to their interests ; anC for gênerai relief. 

The défendants (lied a joint answer. They deny the allégations of the com- 
plalnant as to subscriptlons for shares of stock alleged to hâve been made 
by persons other than McMillin about the time of the Incorporation of the 
défendant company, and allège that when it was organlzed McMillin sub- 
scribed for 686 shares and that the entire capital stock was paid for by the 
purchase and transfer of ail the property and assets of the Tacoma Lime 
Company and certain real estate and Personal property belonglng to the said 
McMillin, and one Masterson, at Roche Harbor, Wash. The défendants allège 
that the défendant has done a large business, and has enlarged its plant from 
2 primitive mills to 13 of the most approved character, and has Increased the 
output of the property from 100 barrels per day to 1,400 or 1,500, and that its 
assets hâve Increased from a value of $100,000 to .$600,000 approximately ; 
that It has extended Its markets, and has increased its business about $400,- 
000 or .$500,000 per annum ; that it is prospérons and practically out of debt ; 
that it has retlred al! of its bonded indebtedness and has an exceedingly val- 
uable trade. McMillin pleads that his salary was raised by the board of trus- 
tées without his procurement. He admits the payment of dividends for the 
first five years of the opération of the business, and says that it would hâve 
paid more had it not been hindered and harassed by the hostlllty of Henry 
Cowell, the father of the complainant In this suit. It Is denled that the 
barrels were manufactured at a cost of 31 cents as alleged, and set forth 
that the average cost of the barrels for the five years precedlng March 5, 
1803, was 32% cents per barrel. It is admitted that in 1892 the Waterman- 
Chapman Barrel Machine Company, of Détroit, wanted to Install one of theIr 
patent machines, and It Is averred that the machine had not been tesled on 
the timbers of the state of Washington, and that It was problematical whether 
It would be successful or not ; but it is alleged that McMillin examined the 
machine and believed that it was mechauically correct, and preseuted the 
proposition of the barrel machine to the trustées of the défendant corporation. 
It Is set forth that he discussed the niatter In détail with the trustées, pointed 
out the advantages of the machine if it should prove successful aud the bene- 
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fit of Hslng the new machine, telllng them that It would be unwise to permit 
the machine to fall Into the hands of competitors of the défendant corporation. 
and that he went Into détail concerning Its superiorlty ; that the trustées 
consldered and discussed the matter in détail and declined to aecept the prop- 
osition, but suggested that the défendant McMillln should take the machine 
on hls own account, and put it in the mill of the company at Roche Harbor, 
and demonstrate Its value at hls own expense wlth the understandlng that 
the défendant company, should it prove successful, would hâve the first oppor- 
tunlty to reçoive the output of the mill; that thereafter, the défendant Mc- 
Millln made the contract wlth the barrel machine company, which contract 
is made a part of defendant's answer; that in 1891 and 1892 one of the ma- 
chines was Installed and experimented with until September, 1892, when the 
stave mill, together with the barrel machine was destroyed by lire ; that Mc- 
Millln incurred heavy expeuse in testing the machine which did not do the 
work claimed for It, until about August, 1892. 

The allégations of the bill to the efiect that McMillin learned that barrels 
could be made for 21 cents each on the flrst machine are denied, and it Is 
averred that nothing could be determined wlth accuracy concerning the exper- 
iments made with the machine although défendants admit that about January 
14, 1893, McMillin made a proposition to lease the stave mill and building 
and machinery from the défendant corporation at $200 per month, and made 
a proposition to sell barrels to the corporation at the rate of 30 cents per 
barrel. AU allégations of concealment of knowledge concerning the machine 
and false mls^-epresentations and ail violation of duties of trust are denied. 
It is averred that after the destruction of the mill by fire, the corporation 
proceeded to rebuild its mill, and that while the mill was being rebuilt, Mc- 
Millin proposed to the défendant to replace the barrel machine that had been 
destroyed by flre, and that the proposition was accepted on January 14, 1893 ; 
that the matter was discussed by the trustées, and ail of the facts that were 
known to McMillin about the machine were fully laid before the trustées, and 
that the proposition was consldered in détail by the board, and that with fuU 
knowledge and information upon the subject, the board, on March 15, 1893, 
authorized the exécution of a: lease of the mill plant, machinery, etc., and a 
contract for the sale of barrels by McMillin to the corporation, which contracts 
are made part of the answer. It is alleged that the contract was f air and 
just and advantageous to the corporation in that it proçured a better barrel 
at a cost of 30 cents as against 32% cents that had been paid for the barrels 
used before then. It is alleged that the flnancial condition of the corporation 
was not thought to be good enough to Justify the cost and expense of expéri- 
mentation with the machine,, and that in the development of the machine de- 
fendant McMillin spent several thousand dollars. The défendants admit that 
McMillln and one Cartwright were the only trustées who lived at Roche Har- 
bor, but deny that the trustées had no knowledge or expérience in the manu- 
facture of barrels, and aver that for several years the trustées were fanilliar 
with the cost of manufacturing lime and barrels by the défendant ; deny that 
the trustées or any of them made any agreement with McMillin by which Mc- 
Millin was to purchqse their shares of stock at any price, or that any agree- 
ment of purchase by McMillin was made until long after the exécution of the 
contract and lease of March 15, 1893, except a purchase from Cartwright 
made in 1891. AU allégations concerning misrepresentation or concealment 
on the part of McMillin in respect to the lease and contract are denied, it 
belng set forth that the contract and lease were made by the trustée, défend- 
ant McMillin not votlng, and were made at a time when McMillin did not own 
in excess of 300 shares of the capital stock of the company. It is averred that 
on September 10, 1892, the property included In the lease was not worth any 
more than $35,000 ; and admitted that, under the terms of the lease, the dé- 
fendant corporation was to pay for renewals, taxes, and Insurance, but denied 
that repairs were to be paid for by the corporation. Défendants admit that 
the company was to buy ail the barrels required in its business from McMillin 
durtng the continuance of the lease, and that the corporation was to bear 
ail expense of inspection, measuring, and delivery of material and supplies 
In the mill to be used in the manufacture of barrels in the booms and on the 
wharves of the mill, and also for the delivery of ail cooperage stock, but aver- 
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red that, under tho old method of manuf acturlng, ail expenses of Inspectlng, 
measurlng, and deîivery were ail borne by the corporation, and that the de- 
fendant corporation was compelled to maintain its mill, wharves, docks, booms, 
and tnachlnery. jiiicMlllin admlts the conduct of the Staveless Barrel Com- 
pany In his own name ; admlts collections from the défendant company at the 
rate of 30 cents pe? barrel, but dénies ail fraud as against the défendant cor- 
poration, and avers that the new barrel-making machine was put Into opéra- 
tion about June 1, 1893, from which time barrels were dellvered to the défend- 
ant Company and collections made at the rate of 30 cents per barrel, in com- 
pllance with the eontraet of March 15, 1893, and says that the barrels cost 
him on an average of 23% cents per barrel, exclusive of royalties; avers 
that he furnished no barrels to the company after the flrst of the year 1895, 
when he asslgned his eontraet with the défendant corporation to the Stave- 
less Barrel Company, and that thereafter the Staveless Barrel Company fur- 
nished barrels to the défendant company at the prlce hereinbefore named. 
He says that the assignment to the Staveless Barrel Company was made with 
the consent and approval of the trustées of the défendant company, and that 
the lease and eontraet were extended with the consent of the company; and 
it is denied that the Staveless Barrel Company is Indebted to the défendant 
company as alleged In the complalnt. 

Défendants deny that McMillin made an agreement with ail of the stookhold- 
ers, except Cowell and the complainant, in 1893, or ever, to buy the remaln- 
Ing shares of stock of the défendant corporation, and deny that by virtue of 
any agreement McMillin was to pay for such stock In installments at future 
dates, but they say that McMillin agreed to buy the stock of certain stock- 
holders without any understandlng or agreement with any other stockholder, 
and set forth that whenever he bought stock, and did not pay for it, the stock 
was held in escrow or as collatéral by the seller until payment was made; 
deny that McMillin bas held and controlled ail of the shares of the défendant 
corporation except 309, owned and held by^ complainant and Henry Cowell, 
since 1893 ; admit that McMillin refused to help elect E. V. Cowell or Henry 
Cowell as trustées; deny that he ever at any time eleeted or caused to be 
eleeted "dummy" trustées, but say that McMillin bas voted his stock for stock- 
holders who were men of character and expérience in business afCalrs. Défend- 
ants deny that since January 1, 1893, the trustées bave obeyed the direction of 
the défendant McMillin or that he bas dirccted or controlled the corporate acts 
of the trustées, but aver that McMillin bas been gênerai manager and prési- 
dent, bas had charge and gênerai direction of the business subject to the 
board of trustées; aver that he bas not attempted to urge any policy that 
he did not think to the best interests of the company, and that he opposed the 
élection of the Cowells because they controlled the Henry Cowell Lime & 
Cément Company, which was a competitor in business of the défendant com- 
pany, and that since the date of the organlzation of the Tacoma & Roche Har- 
bor Lime Company, Cowell had carried on a vigorous attack upon the défend- 
ant corporation endeavoring to destroy défendant company's markets, forcing 
the price of lime down to the cost of production, and in many instances below 
Uie cost of production, and In every way annoylng the défendant corporation, 
so that by reason of such acts the défendant corporation was prevented from 
making profits that it should hâve made, and that it was impossible to pay 
dlvidends largely by reason of the hostile attitude of the Cowells, and that 
the défendant McMillin did not consider them proper persons for trustées. 
It is alleged that McMillin's salary was raised to $12,000 by resolution of the 
trustées and without any fraudulent motive, and that such a salary was falr 
and reasonable ; that McMillin, as président and gênerai manager, has always 
rendered faithful and honest services to the corporation, and that he now 
exercises fuU control over the opérations of the plant of the défendant corpo- 
ration, looks after defendant's business, and dévotes such time as is neces- 
sary to supervising, controlling, and conducting the business of the corpo- 
ration. 

ïbe answer then allèges that the Staveless Barrel Company was organized 
without any fraudulent purpose in view and for the convenient handling of 
the business of McMillin and the other stockholders of the Staveless Barrel 
Company; that in 1891, 1892, and 1893 the défendant McMillin, in order to 
expeiiajent with the barrel machine, obtained funds from his wife, who mort- 
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gaged her separate and indivldual estate to raise money toenable esperlments 
to be conducted ; tliat after the Staveless Barrel Company! was organized Mc- 
Millin held 932 shares of the preferred stock of t!ie Staveli>ss Barrel Company 
aDd 1,485 sliares of the conimon stocli transferred to hls wife, and that 1 
share was given to J. M. Keene, and 11 shares to William Schultz ; that the 
wife ot said McMillin draws her divldends upon the stock as does Schultz; 
that after the assignnient of the lease and barrel contract of March 15, 1893, 
to the Staveless Barrel Company that eompany perfoimed ail agreementa 
made under the contract with the défendant eompany, and that in March, 1897, 
the lease and contract were renewed for five years with the Staveless iîarrel 
Company, and that again there was a renewal on January 26, 1903, and that 
ail of said contracts and leases were fair and honest. It is admitted that the 
Staveless Barrel Company has earned probably $130,000, and it is averred 
that the défendant corporation is in no wise interested in said divldends ; that 
ail the expenses in Installing, buylng, expérimentation, building, operating, 
and maintaining the barrel rnachine and the manufacture of barrels hâve been 
borne by McMillin and the Staveless BarreJ Company, and that the aecounts 
between the barrel eompany and the lime eompany hâve been honestly car- 
ried on in accordance with the contract of March 15, 189S, and the ex:tensions 
thereof. It is averred that the books of the défendant eompany hâve been 
honestly kept, and that no attempt has been made to divert any of the funds 
of the Company. It Is admitted that $125,000 of negotiable bonds were issued 
in 1894, but It l9 alleged that such issue of bonds was for the beneflt of the 
Company to fund its debts, and that ail of said bonds so Issued hâve been 
fuUy pald. It is denied that McMillin Intends to place the bonds beyond the 
Jurisdictîon of the court. Ail improper use of the property of the défendant 
is denied, and it Is averred that the défendant McMillin has always faitïi- 
fuUy aecounted for the proceeds of ail sales of property and assets to the 
défendant eompany. It is averred that the assets of the eompany are of the 
value of $600,000, and that under the management of the défendant McMillin, 
the value of the assets has Increased from $100,000 to $600,000, and that divl- 
dends bave not been declared in order that the property mlght be improved, 
the business developed, and the trade extended. It is averred that the value 
of the stock has increased from $100 per share to $600, and that additional 
profits could hâve been made had it not been for the interférence of the Cowell 
interests. It is set forth that McMillin never has denied access to the books 
and that the corporate books were at varions times examined by Henry Cowell 
and the complainant, but that défendant McMillin did not believe that the 
books of account should be examined by said Henry Cowell or the complainant 
because they were eompetitors in business and were seeking the information 
for an improper purpose, and that for years it would not bave been safe to 
hâve permitted the Cowells to examine the books, but that In 1903 counsel for 
Cowell was given permission to examine the books, and that then an expert 
was sent to go over them, and that everything connected with the affairs of 
the eompany was laid before the expert, and that complète information could 
bave been obtained concernlng the défendant eompany and the Staveless Bar- 
rel Company. It is alleged that the Cowells knew of the existence of the 
barrel contract sinee 1893, and that they should be estopped from questionlng 
any of the transactions as to the salary or the course of deallngs between 
the défendant corporation and McMillin and the Staveless Barrel Company. 
It is averred that McMillin was negotiating with capitalises for the sale of 
his stock in the défendant eompany, and that the negotiations would bave 
been consummated had this suit not been instituted, and that it has been 
brought for the purpose of annoying McMillin and to prevent the consumma- 
tion of the sale of his stock; that McMillin never contemplated the sale of 
the property and assets of the défendant eompany, and it is denied that he Is 
about to sell or transfer the assets of the eompany or that the corporation 
is about to do so.- It is averred that the corporation and McMillin are solvent, 
and able to meet ail demands against them, and that ail transactions between 
McMillin and the défendant eompany hâve been fuUy and completely known 
and understood by the trustées, and that the trustées hâve always controUed 
the business of the eompany. 

Exhibit 1, attached to the answer, is the agreement dated March 16, 1891, 
between Bowering, trustée for the Waterman-Chapman Barrel Machine Oom- 
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pany and John S. McMillin, conceriiing the barrel-maklng machine patent. 
In the agreement (so far as It Is materlal to consider it in this case) the bar- 
rel machine Company gives to McMillin the exclusive right to use and operate 
the barrel making machines -withln certain states. It is agreed that the barrel 
machine company shall deliver the machines to McMillin, McMillin agreeing 
to pay an amount equal to the actual cost of the machines not to exceed $1,500 
each, and to pay the freight, which sums are to be repaid to Mcilillin out of 
the royalties to become due under the agreement. 

Exhibit 2, made a part of the answer, is a letter from McMillin to the board 
of trustées of the Tacoma & Roche Harbor Lime Company dated January 14, 
1.893. In this letter, McMillin states that he owns the patents for the barrel 
machine for the Pacific coast, and that the test had demonstrated that a barrel 
could be made that would be better than the ordlnary stave barrel which had 
been used by the company. He refers to the fire of September 10, 1892, and 
says that he intends to hâve a new machine set up, and he proposes to lease 
the mill and furnish the company with ail barrels complète and free of ail 
expense, as set forth in the letter and proposition so to lease the plant, includ- 
ing mill, wharves, docks, maehinery, dry kilns, sheds, yards, structures, tools, 
and appliances belonging to the plant and the foreman's résidence, for the 
period of one year, with the privilège of flve; défendant corporation to pro- 
ceed to complète the mill and equip it, placing the machine in it, McMillin 
to take ail bolts on hand and booms as per inventory, and to operate the mill 
at hls own expense, at a rental of $200 per month, McMillin agreeing to sup- 
ply the company with ail barrels it might require in its lime business, the 
lime company to furnish the mill power, and to bear the expense of inspecting, 
measurlng, and delivering ail materlal or supplies to be used in mauufactur- 
ing, in the booms or on the wharf at mill, as McMillin might require, free 
of ail charges, except for purchase price of such materlal ; the company to 
deliver ail cooperage stock ; McMillin to bave the use of cooper shops and 
tools, etc., and storage for barrels and barrel material, the company to pay 
McMillin 30 cents each for ail barrels used ; that when staves and heading 
were delivered in the warehouse at mill, the company should recelve the same 
as fast as manufaetured, and should crédit McMillin at the rate of 14 cents 
per set for staves, and 4 cents per pair for heading, McMillin to pay brand- 
Ing, heading, and repairing of barrels before shipment, and when on dock 
ready for shipment, McMillin to receive a further crédit of 12 cents. The 
company was to keep up good and suffiàent booms, wharf, and mill plant, and 
to make payments monthly, free wharf âge to be glven McMillin for supplies 
going over its dock. 

On March 15, 1893, the company entered into a lease and agreement with 
McMillin, the lease practically covering the real and Personal property referred 
to in the letter of McMillin to the company. This lease was signed by the 
corporation by 0. P. Masterson, vice président, and J. M. Keene, seeretary, 
and John S. McMillin, lessee. As an exhibit to the answer there is also at- 
taehed an agreement of March 15, 1903, between the lime company and Mc- 
Millin. In this contract, the company agreed to buy from McMillin ail bar- 
rels to be used in its lime business, and to bear the expense of Inspecting, 
measuring, and delivering ail materlal, substantially as had been specifled in 
the letter proposition made by McMillin to the company. Barrels were to be 
lurnished to the company for a total of 30 cents per barrel. This contract 
was signed by the défendant company by its vice président and seeretary as 
parties of the first part and McMillin Individually as party of the second part. 

Upon thpse Issues, substantially as stated, the testimony was heard before 
the master. Thereafter, the cause was heard by the court, and later an order 
was made dismissing complainant's blll. Complainants appeal. 

Warren Olney and Hughes, McMicken, Dovell & Ramsey, for ap- 
pellant. 

Kerr & McCord, James A. Kerr, and E. S. McCord, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge. 
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HUNT, District Judge (after stating the facts as above). Study of 
the pleadings already substantially stated, and of the testimony heard, 
discloses that the main point in this case relates to the license to use the 
patent barrel machine with which the défendant corporation made the 
barrels it used for the shipment of its lime product from Roche Har- 
bor. Addressing themselves to this matter, counsel for complainants 
earnestly contend that, when the facts are ascertained, it will appear 
that McMilIin, a corporate officer, was guilty of f raud ; that he violated 
his trust by leasing and purchasing the property of the corporation, 
and by making a contract with the corporation for his own personal 
benefit, and that, as a conséquence, the law will regard him as a con- 
structive trustée liable to an accounting or such other obligations as 
equity may properly impose. It would extend this opinion to an un- 
necessary length were we to state and analyze the voluminous testi- 
mony in the record, so we will but briefly refer to such parts of the 
whole évidence as hâve impressed us as particularly helpful in arriv- 
ing at a correct resuit. 

Going back of the time of the barrel machine matter, we find thèse 
things of gênerai interest : McMillin went to Tacoma, Wash., in 1884, 
and soon thereafter acquired a fourth interest in a lime plant at Roche 
Harbor, Wash. In addition to this one-fourth interest so purchased, 
he obtained an option upon the other three-fourths of the properties 
referred to, such option to expire July 18, 1886. The property con- 
sisted of 160 acres of land, containing lime ledges, together with lime 
kilns and some log buildings. In June, 1886, he went to Cahfornia 
for the purpose of trying to induce a firm, of which complainant's 
f ather was a member, to buy an interest in the pi-operty at Roche Har- 
bor. Mr. Cowell was very largely interested in lime manufacture, and 
had much to do with the control of priées of that product on the 
Pacific coast. But Mr. Cowell did not take any interest in the prop- 
erty, and McMillin thereafter enlisted several business men in Tacoma 
— Mr. Masterson, Mr. Manning, and Mr. Wallace — who were respec- 
tively the président, vice président, and cashier of the Pacific National 
Bank of Tacoma. Mr. Cowell, however, notwithstanding his refusai 
to join Mr. McMillin in 1886, acquired much knowledge of McMillin's 
interest in the properties at Roche Harbor, and without disclosure of 
his plans to McMillin, thereafter bought certain lime lands then under 
lease to McMillin at Roche Harbor, and soon began the manufacture 
of lime there under the name of the "San Juan Lime Company," and in 
time became a powefful competitor of the défendant company. 

The défendant corporation was organized in 1886, and at once pur- 
chased the property rights of two other companies which had been 
owned or controlled by McMillin défendant and C. P. Masterson. 
McMillin and his associâtes owned 686 shares in the new company, 
and two years thereafter the elder Cowell bought 309 shares. Between 
1886 and 1893, the new company, now défendant herein, increased its 
assets, enlarged its plant, and the vakie of its shares became much 
greater. It paid dividends amounting to $35,000, between 1888 and 
1893, but has paid none since, although its assets hâve been added to 
in many ways and its trade has been extended. 
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In 1889 McMillin heard o£ a patent machine whereby a staveless 
barrai could be made. The question of barrels was an ail-important 
one to the lime company, inasmuch as it used quantities of them, and 
the cost of making them had been and was the principal incident of its 
lime business. So McMillin corresponded with the patentée, the kt- 
ters of McMillin indicating that his inquiries were as manager and in 
behalf of the défendant corporation of which he was not alone gênerai 
manager, but executive head. About September, 1890, C. T. Bower- 
ing, agent for the patentée, came to Roche Harbor, and discussed the 
matter of the patent machine with McMillin and a Mr. Cartwright, 
then one of the trustées of the lime company. Bowering showed them 
his letters patent, and had a set of staves for a keg which he said had 
been made by the machine. Bowering was in or about Tacoma two 
months and discussed the merits of the patent barrel machine in a 
gênerai way with several, if not ail, of the trustées of the défendant 
company, and showed them the claimed merits of his invention, but 
he says that the trustées, other than McMilHn, took very little interest 
in the patent. Bowering testified in effect that although he knew he 
was dealing with McMillin individually, yet he believed McMillin was 
representing the défendant company when he made the contract with 
McMillin for the rights to the patent machine. 

McMyiin himself says that he first saw the barrel machine operated 
at Détroit, in June, 1892; that Bowering claimed that the machine 
would be a great economy; that it would manufacture from 3,000 to 
4,000 barrels per day, and that the package, when made up, would be 
practically air-tight, which would prevent air slacking. He says that 
the proposition to purchase the patent barrel right was discussed by 
Bowering and members of the board of directors from September, 
1890, to March, 1891 ; that the discussions were informai, but that the 
matter was before the board of directors several times, and that he 
frequently urged the board to take up the patent, calling their atten- 
tion to the salient features of the machine, and reminding the directors 
that the barrels in which the lime was being shipped were costing more 
than the lime itself, and that the proposition ought not to be passed 
if there was a probability of the successful development of the ma- 
chine. The practical utility of the machine was unknown, however; 
it was an experiment in Washington. He says that he told the board 
that if the machine was not taken up by them, defendant's competitor 
Cowell might get it. But the board declined to become interested be- 
cause of the financial condition of the company, and of the country at 
large and because of doubts of the success of the patent. McMillin 
says that Masterson, one of the directors, at a meeting when the patent 
question was under discussion, turned to him and said, "Why, Mc- 
Millin, if you think it is such a good thing, why don't you take it up 
yourself ?" to which he replied : 

"For simply one reason, Mr. Masterson, and one only, * * • slmply 
because I am président of this company, and, If tUls should prove to be a 
good thing, it ought to belong to the corporation ; It ought not to belong to 
any Indlvidual member of It. It is an Important; feature of the company's 
business, and the institution Itself ought to own or opéra te It. Whatever ia 
done, it ought to be done by the company, and not by an indivldual." 
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Masterson replied to the effect that the question was settled ; that 
the Company would not take it ; that it had "had its day in court," and 
that McMillin was at perfect liberty to take it if he wanted to, and 
could experiment with it at the corporation's plant. McMillin also 
says that it was then understood that if the machine should develop 
to be a thing of practical utility, the company should hâve the first op- 
portunity to obtain its product. He testifies that thereafter he nego- 
tiated with Bowering on an individual basis, and that on March 16, 
1891, he entered into an individual agreement with the barre! machine 
company (Exhibit 1, referred to in the statement), after telling Master- 
son, one of the directors, just what he was doing. The contract be- 
tween Bowering and McMillin was deposited in Mr. Masterson's bank, 
and was read over by Masterson. 

In December, 1891, the first machine reached Roche Harbor, and in 
the spring of 1892 was installed by an employé of the manufacturers, 
who had come out f rom Michigan. McMillin also says, and he is cor- 
roborated in the matter, that this machine was not a success ; that it 
was weak in construction ; that its parts bent and broke, and that the 
agent himself was not satisfied. It seems clear that the machine could 
not supply defendant's need for barrels. In September, 1893, fire de- 
stroyed'the stave mill and the machine that had been set up. McMillin, 
still hopeful that success would follow experiments with the ^machine, 
ordered that a new and stronger one should be built. Later, such a 
new one was installed at the company's plant at Roche Harbor, and m 
time it proved to be successful and of great value in manufacturing 
barrels. 

We gather from the testimony of Manning, who was one of the 
directors at the time of the refusai to take up the patent, and who was 
a witness for complainant, that Bowering submitted his proposition 
concerning the barrel machine to the board of trustées of the com- 
pany, and that he (Masterson) and Wallace frequently talked with Mc- 
Millin about the machine ; that it was a question in their minds whether 
it would make satisfactory barrels out of the timbers of the state of 
Washington. He says that, considering the fact that the machine was 
untried, that it was doubtful whether it would be successful, and, re- 
garding also the financial conditions at about the time the patent was 
offered, it was. concluded that it would not be well for the company 
to undertake its acquisition. Manning also says that before the con- 
tract was made with McMillin, it was suggested to McMillin that he 
should take it up individually, as "he seemed to be the only one who 
was reasonably satisfied that it (the patent) might prove to be some- 
thing for the benefit of the company." He also testified that the trus- 
tées were familiar with the negotiations between McMillin and Bower- 
ing, and that they consented that McMillin should install the machine 
before it was ordered, and that McMillin was given to understand that 
it would be satisfactory to the board for him to go ahead and acquire 
the machine individually if he cared to do so. 

Mr. Wallace, who was also one of the directors of the défendant 
company when the patent was under considération, says that he talked 
frequently with McMillin about the barrel machine while Bowering 
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was in the state of Washington ; that the matter of its acquisition by 
the corporation was considérée! at a number of meetings of the trus- 
tées, and that after a good deal of discussion it was decided that the 
Company would not install the machine; he says that he recalls that 
it was doubtful whether the machine would be a success, and he was 
not convincpd that they were warranted in appropriating money to 
put into it. He says that McMillin presented the matter to the board 
and urged the company to take it from the beginning. "I am very 
clear on this," said the witness, "that time and again Mr. McMillin 
urged the company to take the machine and operate it itself, time 
and again. * * * I do not remember the terms, but I do know that 
he was anxious for the company to take the machine and operate it, but 
it was finally turned down. * * * jjg talked of the delicacy of 
his situation" about taking up the machine hihiself, because he was 
président and gênerai manager, and he therefore urged that the com- 
pany take it up with the patentée and experiment with it. Mr. Wal- 
lace also says that McMillin took up the matter on his own sole re- 
sponsibility, and that the board took it for granted he was making a 
profit on his barrel contract or he would not hâve undertaken it. 

Mr. Cartwright, who at différent times was the bookkeeper and 
superintendent for the défendant company, says that McMillin was 
exceedingly anxious that the company should acquire the rights to 
the machine, although he (Cartwright) had no confidence in it, because 
he did Tiot believe it would work on the fir of the state of Washington. 

Mr. Keene, who was secretary of the company in 1890, testified that 
he distinctly recalled a meeting of the board when the barrel machine 
was discussed by the trustées. He says it was offered to the board 
and the board refused to take it over for the company, for the reason 
that the trustées thought they could not afford to experiment with it. 
He testified that McMillin thought the company should hâve it, and 
that McMillin looked upon the machine as an experiment, but one 
worth making. The board, however, declined to become interested. 

We cannot lind that McMillin concealed from the board of direct- 
ors of the défendant company any knowledge that he possessed in 
respect to the probable success of the machine, or that he misrepre- 
sented anything. That he had much more confidence than his associate 
directors had in the potential success of the patent is évident, but the 
machine had not been operated, much less had it been proved a suc- 
cess in Washington, when the board refused to go ahead with the. 
experiment. McMillin himself did not then know that it would turn 
out to be the success that it afterwards proved to be. A circumstance 
to sustain this is found in the right which was given to McMillin to 
cancel the contract at the end of a year. Again, the other directors 
of the company were largely interested, and while to a great extent, 
they relied on McMillin's integrity and business abilities in and about 
the management and policies of the company and its affairs, they acted 
against his advice in this instance, and did so under the belief that 
they were guarding the best interests of their company ; and, consist- 
ent with their past conduct, th'eir attitude in this suit is not only not 
one of coraplaint against McMillin's actions in the premises, but of 
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affirmance of what transpired between him and themselves, and of the 
good faith of the whole transaction of the barrel patent license and 
contract. 

The record shows that when the original contracts with McMillin 
were entered into, McMillin owned 280 shares of stock in the de- 
fendant Company, Masterson owned 150 shàres, Manning 75 shares, 
T. B. Wallace 100 shares, Hugh Wallace 65 shares, Cartwright 20 
shares, Keene 1 share, and complainant 309 shares ; furthermore, the 
évidence is that McMillin did not vote upon the question of entering 
into the contract or lease, and that when the contract was made he had 
not contracted for the purchase of any of the holdings of other stock- 
holders. The fact that afterwards, in 1894, he bought the stock of 
other directors is immaterial, unless the facts or circumstances sur- 
rounding such purchaSe tend in somè way to show fraud on McMil- 
lin's part, or conspiracy between the associate directors and McMillin 
to serve McMillin at the expense of the corporation's and complain- 
ant's interests when the contract was made. 

In so far as the industrial fôatures of the contract need be referred 
to, it appears that for five years before the contract -with McMillin 
was made, the company had been paying various priées for barrels. 
Complainant makes déductions of average cost of barrels in the years 
1890, 1891, and 1892 only, and then argues that the average cost of 
barrels was 31% cents. He says, too, that in this average the expense 
of towage, cartage, and insurance was charged into the cooperage ac- 
count, and was therefore necessarily included in the cost of the bar- 
rels, while under the McMillin agreement, whereby barrels were to 
cost 30 cents each, the expense of towing, carting and insurance had 
to be borne by the company, and that because of thèse matters, in 
making a comparison between the former cost of the barrels and the 
cost under the McMillin contract, the expense of towage, cartage, and 
insurance must either be deducted from the former cost or added to 
the latter. To an extent, this reasoning is persuasive, but it loses its 
force when it is applied to the added facts that the company made 
barrels prior to 1890 at a cost which increased the average to about 
32>4 cents for the period between 1889 and 1893, and when there is 
also included the cost of items of heading up, nails, nailing the bar- 
rels, branding, and repairs of ail breakage which amounted to several 
fractions of a cent, and which did not enter into the cost of manufac- 
ture, under the older methods, but which under the terms of the 1893 
agreement were to be done by McMillin. There is évidence that the 
item of towage was to be borne by the company for the reason that it 
was easy for the défendant company to furnish it at an almost nominal 
cost, because of its having steam tugs in constant use. The company 
also used its teams daily, and witnesses say staves could be conveniently 
delivered at an actual cost of one-third of a cent per barrel. It ap- 
peared that insurance amounted to a fraction of a cent per barrel. 

We shall not enter upon a detailed analysis of the évidence of the 
figures. Suffice it to say that after the strictest examination of the 
accounts, expert witnesses disagreed sômewhat in their inferences, but 
ihe differing conclusions do not vary enough to justify a finding that 
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there was any fraud or cheating or bad faith on McMillin's part in 
respect to the provisions of the contract to supply the barrels. On the 
contrary, after carefully studying ail the évidence, it appears affirma- 
tively therefrom that the contract price of 30 cents per barrel was 
less than the company had been paying for its barrels vvhen it boiight 
or made them before 1892 and was less than barrels were selling for 
in the market at the time of the institution of this suit. 

We may therefore generally summarize our discussion of the fore- 
going important features of this case by saying that it is our opinion 
that McMillin acquired the title to the barrel machine in goqd faith 
with the knowledge and consent of the board of directors of the cor- 
poration, and after the board knew ail that McMillin knew of the 
merits of the machine and had expressly refused to become interested 
in it; that there was no concealment from the board of directors on 
McMillin's part; that McMillin mâde the lease of the property and 
the contract for supplying barrels in good faith, and that the contract 
when entered into was not unreasonable, unfair or illégal. 

We would not, to the slightest extent, départ from the salutary rule 
that directors and other ofEcers of a corporation, occupying a fiduciary 
relation towards a corporation, are not permitted to assume positions 
which will bring their private interests into conflict with their duties 
to act solely in the interests of their corporation; nor would we argue 
upon the wisdom as well as the morality of the doctrine that where a 
corporation has made a contract with one of its directors, or a con- 
tract wherein one of its directors is personally interested and the 
interested director has taken part in the making of the contract, the 
corporation may elect to avoid the agreement so made even though 
it is in fact free from fraud. But thèse principles are not those which 
control in the présent case, for hère the transaction, when viewed as a 
whole and in its several parts, between the director and his company, 
was entirely free from fraud, and the contract was unanimously au- 
thorized by a board of disinterested persons, the interested director not 
voting. Thus, the case is brought within the rule recognized by the 
Suprême Court of the United States, namely, that where the director 
has acted with that candor and fairness which equity imposes as the 
guide for dealing between him and the corporation, and the transac- 
tion is open and free from blâme, the director is not forbidden from 
making a contract with the corporation, or from entering upon a trans- 
action in which he is personally interested. Twin Lick Oil Co. v. 
Marbury, 91 U. S. 587, 23 L. Ed. 328. See, also, Marshall on Cor- 
porations, § 377 ; Figge v. Bergenthal, 130 Wis. 594, 109 N. W. 583, 
110 N. W. 798 ; Barr v. Pittsburgh Plate Glass Co., 57 Fed. 86, 6 C. 
C. A. 260. And an individual stockholder cannot enjoin the exécution 
of a contract intra vires unless fraud is shown. "So long as the 
agents of a corporation act honestly within the powers conferred upon 
them by the charter, they cannot be controlled. The individual share- 
holders hâve no authority to dictate to the company's agents what 
policy they shall pursue or to impair that discrétion which was con- 
ferred on them by the charter." Morawetz on Corporations, § 243 ; 
Jesup V. I. C. R. R. Co. (C. C.) 43 Fed. 483 ; Ranger v. Cotton Press 
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Co. (C. C.) 52 Fed. 609; Thompson on Corporations, § 4059; Bristol 
V. Scranton (C. C.) 57 Fed. 71. 

In reaching the conclusions arrived at with respect to the main prop- 
osition in the case, we hâve not overlooked the positions assumed by 
complainant upon the several other points. We hâve considered them 
deliberately, one and ail, and will briefly refer to a few on which the 
learned counsel hâve dwelt. We may say, too, our examination has 
been had under the conviction that the transactions involved should 
be very closely scrutinized, and that it has devolved upon McMillin to 
show that his conduct was honest, candid, and free from wrong. 

Let ùs refer to the argument that McMillin did not intend to install 
the first barrel machine at his own expense, but schemed to thvovf the 
burden of such charge upon the corporation. The books disclose that 
while the experiments were being carried on, McMillin's salary was 
accumulating in a sum far in excess of any cost of installation, and 
that although the corporation's checks were drawn in the first instance 
to meet expenses, the expense of installation, together with interest, 
was afterwards charged to McMillin and paid by him. The bookkeep- 
ing System was somewhat intricate, and it is true the charge against 
McMillin was not finally entered until 1894; but there is nothing to 
warrant the belief that the action of McMillin was wrong or that the 
entries in the books were false or intended to mislead the company 
or any of its shareholders, or did mislead them. It is urged that the 
organization of the Staveless Barrel Company was a colorable transac- 
tion, designed and executed by McMillin to shield himself against the 
alleged inconsistent position he occupied as gênerai manager of the 
défendant company, in attempting to carry out the contract made with 
the board. But the Staveless Barrel Company was not organized un- 
til December 28, 1894, nearly two years after the contract and lease 
had been entered into between McMillin and the défendant company. 
McMillin's business affairs were then becoming somewhat extended, 
and he, and others interested with him, had a right to avail themselves 
of corporate organization if it was thought best; hence it becomes im- 
material to this suit whether he incorporated his barrel-making busi- 
ness or conducted it individually, unless such action as he did tàke, 
either by itself, or in connection with other acts or circumstances and 
facts, bears in some way upon the question of his antécédent conduct 
in the acquisition of the barrel patent rights and the making of the 
contract and the lease with the défendant corporation. We can find 
no such relation, however, and the matter must therefore be disre- 
garded.' 

It is said that because McMillin's salary was raised by the directors 
to $13,000 per annum from January 1, 1895, such action was collu- 
sive and fraudulent, and was part of a design to enable McMillin to 
extract illégal gain from the défendant company with which to acquire 
the stock of his associâtes on the board. If this contention is sound, 
it must rest upon the premise that the collusion and fraud involved 
the members of the board of directors of the défendant company as 
well as McMillin himself. It is true that, when this salary was voted 
fo McMillin, three of the four individual members of the board of 
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directors, who voted for the increase from $6,000 to $13,000, had 
contracted to sell ail their shares, except one each to him; but they 
retained the stock as collatéral, and reserved the power to control 
and vote the stock until the purchase priée notes which had been given 
by McMillin, the purchaser, were paid. Of course, they were inter- 
ested in the payment of the notes due by McMillin, but such interests 
were not incompatible or necessarily in conflict with their interests in 
the success of the corporation, which presumably were sufficient to 
prevent them from sacrificing its welfare or from corruptly wasting 
its funds. We find no satisfactory évidence upon which to base a 
conclusion that the trustées who voted to increase McMillin's salary 
acted either corruptly or under false motive. They were men of 
business standing, holding very responsible positions in mercantile 
affairs, and it is not at ail reasonable to believe that their action as 
directors was prompted by any course other than careful regard for 
what seemed to them to be the interests of the corporation. Rogers v. 
Nashville Ry. Co., 91 Fed. 229, 33 C. C. A. 517. 

The point is made that McMillin was not in financial condition to 
buy the stock of his associate directors, which he agreed to purchase 
in 1894. It is beyond successful dispute that the sale by the share- 
holders to McMillin was in good faith. McMillin paid for the stock 
he purchased, partly in cash, and for the balance he gave notes. That 
he was in debt at the time of the purchase is indisputable, but the fact 
is proven that he had assets and crédit other than his salary, and was 
enabled to make the payments for the stock in ways which were satis- 
factory to those who sold to him, and to do so without in any manner 
afifecting the questions directly pertinent to this controversy. Granting 
that he used part of his salary from time to time to help pay his notes 
as they became due, that fact does not warrant a finding that the 
directors increased McMillin's salary in 1895 with the ulterior pur- 
pose in mind of giving McMillin means wherewith he could pay his 
stock purchase notes. In other words, under the évidence, McMillin's 
willingness to incur heavy debt to buy the stock does not carry with it 
an imputation of wrongdoing on his part, or on the part of those 
directors who voted to increase his salary. 

Complaint is made that McMillin concealed from the minority stock- 
holders ail facts which would tend to throw light on the Staveless 
Barrel Company's transactions, and upon matters of pecuniary inter- 
est to his fellow trustées, and upon the ownership by him of the ma- 
jority of the stock, and upon the question of his salary. Counsel's 
suggestions are partly met by the évidence which shows that in Janu- 
ary, 1895, complainant, by his attorney, examined the barrel contract 
and lease and knew just what they contained. It also appears that in 
1903 complainant employed an expert to examine the books of the 
défendant corporation, and that five months were consumed by the 
expert in going over the accounts and papers. He made report to 
the complainant. Inasmuch as McMillin's personal account was cred- 
ited with the amount of his salary on the books of the corporation, 
it is 'impossible to believe that complainant did not know what salary 
was being paid, It is also a fair inference from Mr. E. V. Cowell's 
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évidence aloiie that în 1903 he well knew of the salary paid to Mc- 
Millin. As to the reasonableness of the amount of the salary there 
is the circumstance that business men of sound judgment and large 
expérience in and about Tacoma and Seattle testified that the salary 
of $12,000 paid to McMillin after 1895 was not excessive, considering 
the value and extent of the corporation business (the plant had in- 
creased from a value of $100,000 in 1886 to about $750,000 when this 
suit was brought) and the degree of responsibility which went with its 
management. 

McMillin is charged with déception and concealment at a stockhold- 
ers' meeting in January, 1895, in withholding information from Mr. 
Cowell and his counsel, who there appeared. It appears, though, that 
at that nieeting McMillin presented a full statement, copy of which is 
in the record, of the assets and liabilities of the company, as they 
existed on January 1, 1895. He and other directors say, too, that he 
answered many questions propounded orally by counsel and by Mr. 
Cowell. McMillin admits that he refused information to the Cowells 
at various times pertaining to questions of cost of manufacture, busi- 
ness of the agencies, contracts with customers and afïairs relating to 
the defendant's creditors, because he felt that they wished to know 
such matters in order to use them against the company. His statement 
that the course he pursued was in pursuance of légal advice sought in 
an endeavor to prevent his company from being forced out by the 
Cowells is reasonable, and, whether his conduct was legally justifiable 
or not, it induces the opinion that it was prompted by no purpose other 
than protection of what he believed were the best interests of his cor- 
poration. 

Suspicion is grounded on the fact that the first barrel contracts be- 
tween McMillin and défendant company were renewed under the cir- 
cumstances connected with the renewals. It appears that one of the 
renewals or extensions was dated May t, 1897, and ran to April 1, 
1903 ; another, the last, was dated January 26, 1903, and ran until 
1908. Complainant is accurate in saying that a majorityof the di- 
rectors who authorized the renewals only owned 1 share each, when 
they voted to renew, having previously sold their holdings to McMillin, 
and that at the time of the renewals, the stock so previously purchased 
by McMilHn had not been transferred on the books or reissued to Mc- 
Millin. Failure on McMillin's part to hâve had the stock reissued to 
him is a circumstance against McMillin, but if his conduct and the 
actions of the board in authorizing the renewals were honest, as they 
were, and within the power of the board to take, as they were, and 
the contracts were not of disadvantage to the corporation, and they 
were not, this complainant was not wronged, and cannot complain 
of McMillin's failure to bave had the stock transferred on the books. 
As to the last renewal in 1903, the board's action was ratified by the 
stockholders, ail holders of stock having been previously notified of 
the stockholders' meeting. Hère again, no fraud in fact or bad faith 
toward the corporation appearing, and the contracts themselves being 
of advantage to the company, thèse minority stockholders hâve not 
been wronged and cannot complain. It is insisted, however, that the 
directors were dummies when they voted for the renewals, because they 
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were elected by the vote of McMillin, the hojder of the majority of 
the shares of stock. This must be considered in connection with ail 
other évidence. In the sensé that they owed their positions as merhbers" 
of the board to McMillin, complainant is correct; but, in the sensé 
that they were mère créatures, willing or obligated to do McMijlin's 
bidding, and to aid him in executing f raudulent designs, or knowingly 
to do any act beyond the law, or that was unfair or oppressive, or 
against the défendant company's interests, the contention is without 
merit. It is needless to do more than to state the elementary ruie that 
the majority of the stockholders usually elect the directors, and that a 
corporation is represented by its -lirectors, not by the stockholders. 
So, it is to the directors of a company that the management of its con- 
cerns and the pow^er to make contracts are given. Nor does the fact 
that a director only owrns one share in a corporation ordinarily alter 
the gênerai rule by lessening the power vested in him as a director, 
the board of directors being expressly or impliedlyauthorized to do ail 
acts wrhich are proper to carry out the corporation's chartered pur- 
poses. Directors who administer the affairs of the corporation must 
always use the utmost diligence, good faith, and fairness to the minor- 
ity shareholders, but this duty does not afïect the principle that owner- 
ship of a majority of the capital stock of a corporation gives to the 
holders légal power to control the corporation, lay down its policies, 
make themselves, or those whom they sélect, its directors or agents, 
and fix their compensation. Jesup v. I. C. R. R. Cô. (C. C.) 43 Fed. 
483. 

The fact that the défendant lime corporation apparently lost money 
between the years 1893 and 1897, and that the Staveless Barrel Com- 
pany made money during that same time, would be significant if the 
facts or circumstances showed that the relation of one concern to the 
other was initiated in fraud, or, after being entered upon, became 
fraudulent in any way. But they do not. The lime company appears 
to hâve saved money in the item of barrels by its agreement to buy 
them at 30 cents; and the évidence of its losses in its lime business 
during the particular years mentioned shows that gênerai business 
dépression obtained at that time and bore heavily upon most com- 
mercial enterprises. The gênerai results of the investmeiit to the 
stockholders in the défendant lime company for the 16 years between 
1888 and 1903 show a profit of $290,000 on the original investment 
of $100,000, and a profit each and every year except during the years 
of business dullness above mentioned. 

Many of the cases cited by complainant's counsel in their brief upon 
the law are upon facts showing actual fraud. Among such are Jack- 
son V. Ludeling, 21 Wall. 616, 22 L. Ed. 492; Wheeler v. Abilene 
Bank Building Co., 159 Fed. 391, 89 C. C. A. 477, 16 h. R. A. (N. S.) 
892 ; Jones v. Missouri Edison Electric Co., 144 Fed. 765, 75 C. C. 
A. 631; Barker v. Montana Co., 35 Mont. 351, 89 Pac. 66; Miner 
V. Belle Isle Ice Co., 93 Mich. 112, 53 N. W. 218, 17 L. R. A. 412. 
The principles of law therein announced do not apply to the facts in 
the case under considération. 

The action of the Circuit Court in dismissing the bill was right, and 
the decree is affirmed. 
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WINTERS V. BALTIMOEE & O. R. CO. 

(CHrcult Court of Appeals, SIxth Circuit January 4, 1910. On Pétition for 
Rehearing, March 29, 1910.) 

No. 1,924. 

1. Masteb and Sbbvant (§ 286*)— Action for Injubt to Employé— Negli- 

GENCB — Question for Jdbt. 

Plalntiflf, as an employé, was belng carrled with others on a work train 
along a swltch track of defendant's rallroad Incidentally to his employ- 
ment, when the car on which he was ridlng was derailed by striklng a 
loose plank at a crosslng, and plalntiff recelred an Injury for whlch he 
brought suit. The crosslng had been in for several years, and the track 
there had recently been repalred ; but It appeared that both bef ore and 
after the repairs the planks and other materials used in making the cross- 
lng were not spiked down, but left loose and were liable to be moved ont 
of place by crosslng wagons. Held that, aslde from any question of pre- 
suniptlon arlslng from the accident Itself, there was suffieient évidence to 
requlre the submission of the question of defendant's négligence to the 
Jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1021- 
1022 ; Dec. Dlg. § 286.*] 

2. Master and Servant (§ 198*)— Mastee's Liability fob Injubt to Serv- 

antt-Fellow Servants. 

A member of a floating track gang on a rallroad, whlch was carrled by 
a work train to and from its places of work, was not a fellow servant 
with the employé chargea with the duty of keeping the track In a safe 
condition for the passing of trains, whlch duty was that of the master, 
and was not precluded from recovering from the rallroad company for 
an Injury resultlng from the defective condition of the track. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 493- 
514 ; Dec. Dlg. § 198.*] 

3. Négligence (§ 136*) — Contbibutobt Négligence- Question foe Jubt. 

When, In an action to recover damages for a personal Injury, the in- 
ference to be drawn from the faets is not so plain as to make it a légal 
conclusion that the plalntiff was guilty of contrlbutory négligence, the 
question must be left to the jury. 

[ISd. Note. — For other cases, see Négligence, Cent Dlg. §§ 277-353; 
Dec. Dlg. § 136.*] 

4. Négligence (§§ 68, 82*)— Oonibibutoby Négligence as Peoximate Cause 

OF Injubt. 

To constltute contrlbutory négligence, whlch wlll prevent a plalntiff 
from recovering for the négligence of défendant resultlng in bis Injury, 
there must hâve been a want of ordinary care on bis part, comblnlng and 
concurrlng with the négligence of défendant and contributing to the In- 
jury as a proximate cause thereof, without whlch the Injury would not 
hâve occurred. 

[Ed. Note. — For other cases, see Négligence, Cent Dlg. §§ 92, 112; Dec. 
Dlg. i§ 68, 82.*] 
B. Négligence (§ 59*)— Peoximate Cause of Injubt- Natural and Probable 
Conséquences. 

To warrant a flnding that négligence or an act not amounting to wanton 
wrong was a proximate cause of an injury, It must appear that the in- 
jury was the natural and probable resuit of the négligence or wrongful 
act and that It ought to hâve been foreseen In the light of the attending 
circumstances. 

[Ed. Note.— For other cases, see Négligence, Cent Dlg. § 72 ; Dec. Dlg. 
i 59.*] *^ ^ 

•For.olher cases see same topir & 5 nuheeu In Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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6. îTegligence (§ 136*)— Actions— Questions fok Jury— Peoximate Cause or 

Injubt. 

The question as to what was the proximate cause of an injury is or- 
dlnarily one of fact, for the jury to détermine in view of the surroundlng 
circumstances. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 327-332; Dec. 
Dig. § 136.*] 

7. Mastek and Servant (§ 289*)— Action foe Injubt to Servant— Contbibu- 

TORY Négligence — When Question for Jury. 

PlaintifC, a track hand employed on defendant's rallroad, while being 
earried with others on a worlî train In the course of his employment along 
a switch track, was iujured by the derallment of the car on vs^hich he was 
ridiug, caused by its strlking a plank used in maklng a crossing, and 
which was not splked down, and had become dispiaced, and lay across the 
rail. The train was moving at a speed of only five or six miles an hour, 
and plaintiff was sitting on the top of one of the work cars with a brake- 
man, while his fellow workiuen were inside another car and were not in- 
jured. It appeared that the workmen were in the habit of riding on the 
tops of the cars, as well as Inside, to the knowledge of the foreman and 
conductor, who made no objection. Held, that in view of such fact. and 
that the train was moving on a switch track at a slow speed, plaintiff 
could not be held as matter of law to hâve been guilty of contrlhutory nég- 
ligence, but that the question was one for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 108&- 
1133; Dec. Dig. §289.*] 

On Pétition for Rehearing. 

8. Teial (§ 165*)— Direction of Verdict— Inferencbs from Evidence. 

On a motion by défendant for direction of a verdict, the court should 
not draw Inferences from the proof against the plaintiff in matters which 
may be subject to reasonable explauation, or exclude from considération 
an explanatory hypothesis favorable to the plaintiff and consistent with 
the évidence ; but, on the contrary, the plaintiff is entitled to the benefit 
of every inference in his favor which may fairly be drawn from the évi- 
dence. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 373, 374 ; Dec. Dig. 
§ 165.*] 

9. Master anu Servant (§§ 101, 102, 229*)— Places to Woek— Care Requieed 

or Master and Servant Respectively. 

Because it is the primary duty of a master to use reasonable care to see 
that the place where the servant is required to work is safe, on the per- 
formance of which the servant has the right to rely, while both are re- 
quired to use reasonable care, the master Is bound to a higher degree of 
care than the servant to know the condition of such place. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 135, 
171-184, 674-683 ; Dec. Dig. §§ 101, 102, 229.*] 

10. Master and Servant (§ 288*)— Assumption of Risk— When Question for 
Jury. 

In an action by a track hand on a rallroad to recover for an injury 
caused by the derailment of a car on which he was riding in connection 
with his work, caused by the détective condition of the track, where the 
évidence did not show clearly and conclusively that plaintiff knew the 
condition of the track, or that he was worklng up to the time of the in- 
jury In such proximity to the place that its condition was plalnly observa- 
ble to him, the question of his assumption of the risk was one for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §5 lOGS- 
1088 ; Dec. Dig. § 288.*] 

•For other cases see eame topic & 3 numeek In Dec. & Am. Dlgs. 1S07 to date. & Eep'r Indexes 
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Ih Errqr to the Circuit Court of the United States for the Southern 
District of Ohio. 

Action by Edward Winters against the Baltimore & Ohio Railroad 
Company. Judgment for défendant, and plaintiff brings error. Re- 
versed. 

See, also, 163 Fed. 106. 

Frank S. Monnett, for plaintiff in error. 
Frank A. Durban, for défendant in error. 

Before WARRINGTON, Circuit Judge, and McCALL and SAN- 
FORD, District Judges. 

SANFORD, District Judge. This is an action brought by the 
plaintiff in error, Winters, against the défendant railroad company, 
to recover damages for personal injuries sustained by him through the 
alleged négligent derailment of a car in a work train of the défendant 
on which Winters was riding. At the close of the testimony offered 
by the plaintiff, the défendant moved the court to direct a verdict in. 
its favor on the ground, in effect, that the testimony failed to establish 
its négligence and showed that the plaintiff was guilty of contributory 
négligence. The court, while of opinion that there was évidence to go 
to the jury of the defendant's négligence, sustained the motion on the 
ground that the plaintiff had been guilty of contributory négligence 
and directed a verdict in the defendant's favor. 

The errors assigned ail relate to the action of the court in thus 
directing the verdict. The material facts appearing from the testi- 
mony are as follows : 

The plaintiff, Winters, was a section hand in the employ of the 
défendant company as a member of a "floating gang" of about 20 men 
engaged in repairing track at différent points along the line of road, 
in a section about 33 miles long, extending from Columbus to Newark, 
Ohio. In doing this work they were carried from point to point on- 
the rpad in a work train, consisting of an engine, caboose,_and two box 
cars, or camp cars, and other cars when needed. This work train took 
the men back and forth to and from Pataskala, their headquarters, 
where they stayed at night. The plaintiff. who had been a member of 
this gang several months, testifies that he "most generally rode any 
place" on this train ; that whenever they got ready to go, the section' 
foreman would tell them to "get on," without saying where, and they 
got on wherever they could ; that he and the other men rode any 
place on the train, and rode on top of the cars about ail the time when 
going backwards and forwards ; that this was done in the présence of 
the section foreman, who himself rode up there with them, while the 
train conductor would also always see them up there, although he did' 
not ride up there himself ; and that they had kept this up ail summer. 

On the day of the accident, November 15, 1905, the wo»-k train had 
been hauling stone in flat cars at Union Station, but in the afternoon 
took off the flat cars at Summit Station, leaving only the engine, 
caboose, and the two camp cars, and went to Taylor's. At Taylor's 
the work train backed in on a switch about three-fourths of a mile in 
length leading to a tile or brick plant, and ran northward on this- 
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switch in order to get some Italian laborers working in there, ditch- 
ing the track; the purpose being after getting them to go back home 
to Pataskala, which was about eight miles away. In backing in on 
this switch the engine was farthest south; next, the caboose; next, 
the camp car of the ItaUans; and, last, the camp car of the "floating 
gang," which was at the north or front end of the train as it backed in. 

In running from Summit to Taylor's, Winters had ridden in the 
caboose ; but when the train stopped to let them in on the switch he 
got out of the caboose and cHmbed up on top of the camp car of his 
gang, at the north or front end of the train, as it backed in. He found 
the brakeman on top of this car, and they continued to ride on top 
together. Ail the other members of the work crew were in their 
camp car. It was then about 4:45 p. m., and just about dusk. The 
train was running about five or six miles an hour. At the time of the 
accident the train was running northwestwardly. Winters and the 
brakeman were looking west toward the brickyard. When near the 
brickyard the brakeman said there was a plank on the track, "right 
onto it, the way he talked," and halloed, "jump." The brakeman then 
jumped from the car, and Winters jumped after him in the same direc- 
tion. The north or front trucks of the camp car on which he was 
riding were thrown ofï of the track; and while the brakeman jumped 
clear of the train, Winters landed between the tracks, and his leg 
was caught about the knee, and run over by the south trucks of the 
car, which did not leave the rails; the train stopping in a short dis- 
tance after the north pair of trucks left the rails. His leg was so bad- 
ly crushed that it had to be amputated. The other members of the 
"repair gang" riding inside of the camp car appear not to hâve been 
injured. 

A subséquent examination of the track showed that just at the 
point where the switch track was crossed by a wagon road that led 
across to the brickyard, part of the material in the crossing had been 
carried oflf to the north, including a plank six or eight feet long, about 
two inches thick, and six to eight inches wide, which was found lying 
crosswise of the track, across one rail, at the north end of the camp 
car, from six inches to a f oot from the north trucks ; this plank hav- 
ing some splinters knocked off and showing fresh wheel marks. It 
further appeared that the switch track leading from Taylor's to the 
brickyard had been there for some five or six years, since the brick 
plant was started, and was used by the railroad company every day 
to take brick out from the brick plant, running some five or six trains 
every day. The road crossing at which the derailment occurred had 
been there for some years. It was the crossing that gave access to the 
brick plant, and was also used generally by the people who lived across 
the switch track, and crossed daily by a number of foot passengers 
and two or three wagons. 

A short time prior to the accident this switch track had been raised 
at this point by the gang to which Winters belonged. They had 
worked on the track a couple of weeks altogether, off and on, and had 
worked close to this crossing for several days, raising the track along 
there from six inches to a foot. One witness states that they had been 
working there from two weeks to eight days before the accident; an- 
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other that they had worked there up to the time of the accident. It 
further appeared that there had formerly been thrown in this crossing 
planks of différent lengths, ties, and f ence rails ; that when the "float- 
ing gang" began work at the crossing they threw this material out, 
and after they had raised the track they put back the old planks, ties, 
and fence rails in the crossing, without spiking or naihng down either 
the planks or fence rails; and that after this repair work had been 
done thèse planks and rails remained as before, so loose that when a 
buggy passed over the crossing they would flop up and down, and 
would give up and down when a footman passed over. There is 
évidence that they were loose in this way for several days before the 
accident, and one witness testifies that on the morning of the accident 
the condition of thèse loose planks and rails was such that when he 
crossed with his buggy he did not feel like riding across and got out 
and led his horse over. Winters himself states that when the fore- 
man of the "floating gang" had them throw back the planks, ties, and 
rails in the crossing, he "never heard him order it spiked down." It 
does not appear, however, how many days this was before the acci- 
dent, or whether Winters was one of the last men to work there, or 
whetherlie knew that no further work had been done at the crossing 
since that time, or whether this track was inspected by any other em- 
ployés of the Company after the "floating gang" finished working 
there. 

Under thèse facts we are of opinion that the court was in error in 
directing a verdict in defendant's favor. 

1. There was clearly évidence tending to show négligence on the 
part of the défendant in leaving this track in the condition in which it 
was at the time the derailmetit of the car occurred. The court below, 
in the opinion on the plaintiff's motion for a new trial, expressed, in- 
ferentially at least, the opinion that the plaintiff was a passenger at 
the time of the accident, and that the proof of the derailment and the 
plaintiff's injury were prima facie proof of the defendant's négligence. 
The défendant earnestly insists, however, that the plaintiff is not to 
be regarded as a passenger at the time of the accident, but that under 
the doctrine laid down by this court in Louisville & N. R. • Co. v, 
Stuber, 108 Fed. 934, 48 C. C. A. 149, 54 L. R. A. 696, he must be 
regarded as being carried to and f rom his place of work as a servant of 
the railway company, and not as a passenger, and that hence, under 
the doctrine of Texas & P. R. Co. v. Barrett, 166 U. S. 617, 17 Sup. 
Ct. 707, 41 L. Ed. 1136, and Patton v. Texas & P. R. Co., 179 U. S. 
658, 31 Sup. Ct. 275, 45 h. Ed. 361, as the plaintiff occupied the rela- 
tion of an employé at the time of the accident, no presumption of nég- 
ligence arises from the mère fact of the accident. 

While it seems fairly inferable from the facts appearing in the 
record that the members of the "floating gang" were being carried to 
and from their place of work as a necessary incident to the discharge 
of the duties of their peculiar employment, and not for a purpose dis- 
connected with that employment, so that under the doctrine of the 
Stuber Case they should be regarded as being carried as employés, 
rather than as passengers, we are of opinion that, independently of this 
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question and of any presumption of négligence that might hâve arisen 
f rom the relation of carrier and passenger, there was sufficient affirma- 
tive évidence tending to show négligence in the repair and maintenance 
of the track at the road crossing to hâve required the case to hâve been 
submitted to the jury on this question. It is clear that, even if Win- 
ters was being carried as a servant in the discharge of his duty and as 
an incident of his employment, the négligence of the emploj'é charged 
with the master's personal and positive duty of maintaining the road- 
bed in safe condition for the performance of the work required of the 
servants, would not be négligence of a fellow servant, under the fellow 
servant doctrine, but négligence of the master for which it would be 
responsible. Hough v. Railway Co., 100 U. S. 213, 25 L. Ed. 612 ; 
Gardner v. Railroad, 150 U. S. 349, 355, 14 Sup. Ct. 140, 37 L. Ed. 
1107 ; Swift V. Short (C. C. A., 8th Cir.) 92 Fed. 567, 34 C. C. A. 545 ; 
Snow V. Railroad, 8 Allen (Mass.) 441, 85 Am. Dec. 720; Ford v. 
Railroad Co., 110 Mass. 241, 14 Am. Rep. 598. See, also, the opinions 
of this court in Valley Ry. Co. v. Keegan, 87 Fed. 849, 31 C. C. A. 
255, Herrick v. Quigley, 101 Fed. 187, 41 C. C. A. 294, and Lake 
Shore Ry. Co. v. Eder (decided Dec. 7, 1909) 174 Fed. 944, 948. 

2. We are of the opinion that under ail the circumstances of this 
case the court was in error in holding, in efïect, that the évidence estab- 
lished as matter of law the contributory négligence of the plaintifï, so 
as to require that this question be withdrawn from the considération 
of the jury and peremptory instructions given in defendant's favor. 
When, in an action to recover damages for personal injuries, the in- 
ference to be drawn from the f acts is not so plain as to make it a légal 
conclusion that the plaintifï was guilty of contributory négligence, the 
question whether he was or was not so guilty must be left to the jury. 
Northern Pacific Railroad v. Egeland, 163 U. S. 93, 16 Sup. Ct. 975, 
41 L. Ed. 82. 

Contributory négligence bas been well defined as a want of ordinary 
care upon the part of a person injured by the actionable négligence of 
another, combining and concurring with that négligence, and con- 
tributing to the injury as a proximate cause thereof, without which the 
injury would not hâve occurred. 7 Am. & Eng. Enc. Law (2d Ed.) 
371 ; Alaska Gold Mining Co. v. Keating (C. C. A., 9th Cir.) 116 Fed. 
561, 566, 53 C. C. A. 655 ; Alabama Gashght Co. v. Railroad Co., 86 
Ala. 372, 5 South. 735 ; Moakler v. Railway Ce, 18 Or. 189, 23 Pac. 
948, 6 L. R. A. 656, 17 Am. St. Rep. 717 ; Woodell v. Improvement 
Co., 38 W. Va. 23, 40, 17 S. E. 386. See, also, 1 Beach on Cont. Negl. 
§ 7; Missouri Pacific Ry. Co. v. Moseley (C. C. A., 8th Cir.) 57 Fed. 
921, 925, 6 C. C. A. 641 ; Southern Bell Tel. & Tel. Co. v. Watts (C. 
C. A., 4th Cir.) 66 Fed. 460, 466, 13 C. C. A. 579 ; Motey v. Marble & 
Granité Co. (C. C. A., 8th Cir.) 74 Fed. 155, 157, 20 C. C. A. 366; 
Plant Inv. Co. v. Cook (C. C. A., 5th Cir.) 74 Fed. 503, 20 C. C. A. 625. 
In 7 Am. & Eng. Enc. Law (2d Ed.) 375, it is said : 

"Thèse éléments of eontrlfeutory négligence, namely, the want of ordinary 
care and the proximate causal connection of that want of care with the in- 
jury, being considered in their order, we flnd the doctrine established by an 
overwhelmlng weight of authority that there must hâve been a want of ordi- 
nary care, under the circumstances of the case, contributing to the Injury as 

177 F.— 4 
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an efficient and proper cause thereof, before contributory négligence can exîst" 
— citing many cases In support of this proposition. 

However, in order to warrant a finding that négligence, or an act 
not amounting to wanton wrong, is the proximate cause of an in jury, 
it must appear that the in jury was the natural and probable cause of 
the négligence or wrongful act, and that it ought to hâve been fore- 
seen in the light of the attending circumstances. Milwaukee Ry. Co. 
V. Kellogg, 94 U. S. 469, 475, 34 L. Ed. 256; Scheffer v. Railroad 
Co., 105 U. S. S49, 252, 26 L. Ed. 1070; Missouri Pac. Ry. Co. v. 
Moseley, supra; McDonald v. Snelling, 14 Allen (Mass.) 290, 92 Am. 
Dec. 768. See, also. St. Louis Railway Co. v. Bennett (C. C. A., 8th 
Cir.) 69 Fed. 525, 16 C. C. A. 300. 

The question as to what is the proximate cause of an injury is 
ordinarily one of fact, for the jury to détermine in view of the accom- 
panying circumstances. Milwaukee Ry. Co. v. Kellogg, 94 U. S. 469, 
24 L. Ed. 256; Southern Pac. Co. v. Yeargin (C. C. A., Bth Cir.) 109 
Fed. 436, 439, 48 C. C. A. 497. 

Under ail the circumstances of this case, especially in the absence of 
clear proof that Winters knew or had reason to know that this crossing 
had not been put in safe condition after he saw the last work donc upon 
it, and in view of the previous habit of the employés of riding upon the 
top of the camp car with the knowledge both of the section foreman and 
the train conductor, under such circumstances that a license to ride up- 
on the top of the car may, it seems, be fairly implied (EUsworth v. Me- 
theney, 104 Fed. 119, 122, 44 C. C. A. 484, 51 L. R. A. 389), and in view 
of the fact that the train was moving at a slow rate of speed upon a 
switch track, we are of opinion that the évidence, as a whole, did not 
warrant the conclusion, as a matter of law, that the plaintifï was guilty 
of négligence in riding upon the top of the car which contributed to the 
injury as one of its proximate causes, and that it should hâve been 
• left to the jury to détermine whether in thus riding upon the top of the 
car he was under the circumstances guilty of négligence of which the 
injury received was a natural and probable conséquence which ought 
to hâve been foreseen in the light of the attending circumstances, so 
as to make it a proximate cause of the injury and bar any recovery to 
which he might otherwise hâve been entitled. 

The présent case is, in our opinion, clearly distinguishable from 
those of Railroad Co. v. Jones, 95 U. S. 439, 24 L. Ed. 506, and Erie 
Railroad Co. v. Kane, 118 Fed. 223, 55 C. C. A. 129, upon which the 
défendant chiefly relies. 

In Railroad v. Jones, supra, in which it was held that a laborer, 
who was riding on the pilot of a locomotive, without knowledge 
of any agent of the railroad company, and after he had been on 
several occasions forbidden to ride there, and was injured in a colli- 
sion with another train, was guilty of contributory négligence that 
barred recovery, the plaintiff's position on the pilot, as said by Mr. Jus- 
tice Swayne in delivering the opinion of the court, was "next to the 
cowcatcher, and obviously a place of péril, especially in case of a colli 
sion." And in the subséquent case of Northern Pacific Railroad v. 
Egeland, 163 U. S. 93, 96, 16 Sup. Ct. 976, 41 E. Ed. 82, this case and 
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that of Krësanowski v. Northern Pacific Railroad (C. C.) 18 Fed. 
229, were distinguished by the court in thèse words : 

"The persons injured in those cases were seated in the flrst case on the pilot 
of the euglne, and in the other on the front beam of the engine, with his feet 
over the pilot. The positions were most dangerous, and the danger was plain 
and obvions at the first sight. No other place on either train was as dan- 
gerous. The great and obvions danger of the positions in which the jjlaintiffs 
voluntarily plaeed themselves is the material and coutroUing f act upon which 
the cases were decided." 

In Erie Railroad Co. v. Kane, supra, it was held by this court that 
where the fireman on a switch engine, while it was running with sev- 
eral cars in front of it, had without reasonable cause left his proper 
place in the cab, and was riding on the front of the engine, engaged 
in cleaning the number below the headlight, when this work was not 
required, or even authorized, and while so engaged was killed as the 
resuit of a collision with another switch engine, his own contributory 
négligence barred recovery. This holding was, however, plainly rested 
in the opinion upon the rule of "obvions" danger laid down in the 
Jones, Krësanowski and Egeland Cases ; it being stated in the opinion 
of the court (page 233 of 118 Fed., page 139 of 55 C. C. A.) that riding 
upon the front of the engine — 

"is so dangerous that it must be regarded that it Is négligence for one to be 
there nnder such eircumstances. In the event of a collision there is no place 
so dangerous for one to be as between cars, or between a car and an engine, as 
hère, except It be on the front of the engine with no cars in front of it" 

The facts in the présent case are materially différent from those in 
the Jones and Kane Cases, both in the obvions danger of the position 
assumed, a position on the top of a car being less dangerous than one 
on the front of an engine, and in the proximate character of the nég- 
ligence as a cause of the injury, there being evidently more ground 
for reasonably anticipating an injury from a collision by riding upon 
the front of an engine than for apprehending injury from derailment 
by riding upon the top of a car. 

The same distinction applies to many other of the cases relied on by 
the défendant, in which the proximate causal connection between the 
négligence and the injury received was more clear and direct than in 
the case at bar, as, for example, in Atchison Railroad Co. v. Eindley, 42 
Kan. 714; 23 Pac. 703, 6 L. R. A. 646, 16 Am. St. Rep. 515, in which a 
person riding on the top of a car was injured by a sudden jerk of the 
train, and Ft. Scott Ry. Co. v. Sparks, 55 Kan. 288, 39 Pac. 1033, in 
which a person riding on the top of a caboose was injured by being 
knocked off by an overhead bridge. 

It is true that in Little Rock v. Miles, 40 Ark. 298, 48 Am. Rep. 10, 
it was held that a drover riding on the top of a cattle car, and injured 
by derailment of the train, was barred from recovery by his contribu- 
tory négligence ; it being said in this case that a passenger who volun- 
tarily and unnecessarily rides upon the top of a car is not in the exer- 
cise of that discrétion which the law requires. This expression has 
been repeated in other eases. We do not, however, concur in this as the 
statement of a gênerai rule of law applicable in ail cases, and as imply- 
ing- that a person riding upon the top of a car; without regard to the 
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speed of the train, the character of the road and other circumstances, 
is necessarily, as a matter of law, to be held guilty of négligence which 
contributes as a proximate cause of an injury resulting from a derail- 
nient of the train or other like cause. 

The case will accordingly be remanded to the court below, with di- 
rections to set aside the judgment in favor of the défendant and grant 
the plaintifif a new trial. 

On Pétition for Rehearing. 

We are of the opinion that the pétition which has been filed in be- 
half of thè défendant in error does not présent sufficient grounds for 
a rehearing. 

1. While the plaintiff's amended pétition in the Circuit Court, stat- 
ing his cause of action, is somewhat inartificially drawn, the allégation 
that the "défendant was négligent and careless in failing to furnish a 
safe and secure track to convey said plaintiff to and from his work for 
the purpose of running said train backward," etc., when read in con- 
nection with the other averments of the amended pétition, is, we think, 
sufficient to bring the question of the defendant's negHgence in leav- 
ing the track at the road crossing in the condition in which it was at 
the time the derailment occurred fairly within the scope of the plead- 
ings. And it was evidently so treated in the court below by ail parties 
and tried on that theory ; no exception having been made to the intro- 
duction by the plaintiff of évidence as to the condition of the track. 

2. After a carefui re-examination of the évidence as to Winters' 
knowledge of the condition of the track at the time of the accident, we 
think that the référence in our former opinion to "the absence of clear 
proof that Winters knew, or had reason to know, that this crossing 
had not been put in safe condition after he saw the last work done 
upon it," is warranted by the évidence. While it does appear that the 
floating gang to which Winters belonged had worked on the switch 
track about two weeks, probably up to the day of the accident, it does 
not definitely or clearly appear when they did the work at the road 
crossing. While one witness states generally that before the accident 
they had worked at the road crossing, or close to it, for eight or ten 
days, owing to the ambiguity of his language, especially in the use of 
the words "before" and "there," it does not clearly or satisfactorily 
appear whether they had continued working at or near this' point up 
to the day of the accident, or had ceased working at this point some 
days before. A like ambiguity exists in Winters' own statement that 
the rails and plank in the crossing had been in that shape "ail the time 
they worked down there" ; it not being clear whether he refers to its 
condition prior to the time that he worked on it, or afterwards, espe- 
cially in view of the fact that he fails in this answer to respond specif- 
ically to the first part of the question inquiring "how long they left it 
in this shape." There is, furthermore, no spécifie évidence as to 
whether Winters was one of the last men to work at the crossing, or 
whether, after the time when he states that the plank and other material 
was thrown back in the crossing, he continued to work at the cross- 
ing or so near thereto as to make its condition clearly observable by 
hinu And in the vague condition of the testimony we cannot regard 
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his statement that he never heard the foreman order the planks and 
material to be spiked down as necessarily involving the inference that 
ail the work was then completed at the crossing, or that he knew, or 
had reason to know, that thereafter its condition was left unchanged 
up to the time of the accident. We are therefore of the opinion that 
the testimony is not sufficient, when considered upon the defendant's 
motion for peremptory instructions, to necessarily charge Winters 
with knowledge of the condition of the crossing at the time of the ac- 
cident. 

The contention of the défendant that, in passing upon the motion for 
peremptory instructions, no inference should be drawn that Winters 
may not hâve had knowledge as to the condition of the track at the time 
of the accident, is, we think, unsound, in that it asks the court, on 
defendant's own motion for peremptory instructions, to résolve ail 
doubt as to the testimony against the plaintifï, to exclude an inference 
favorable to the plaintiff fairly consistent with the testimony, and to 
hold him necessarily chargeable with notice of the condition of the 
tract at the time of the accident because it appears that he had knowl- 
edge of its condition an indefinite number of days before the accident, 
when, so far as is definitely shown, the work at the crossing may not 
hâve been completed, and in the absence of clear proof that he-con- 
tinued from that time to the day of the accident to work at the cross- 
ing or so near thereto that its condition was plainly apparent to him. 

That, however, the court on the defendant's motion for peremptory 
instructions should not draw conclusive inferences from the proof 
against the plaintiff in matters which may be subject to reasonable ex- 
planation, or exclude from considération an explanatory hypothesis 
favorable to the plaintifï and consistent with the évidence, is shown 
by the case of Kane v. Northern Central Ry., 128 U. S. 91, 95, 9 Sup. 
Ct. 16, -32 L. Ed. 339, in which the question was whether peremptory 
instructions had been properly given in favor of the défendant on the 
ground of the contributory négligence of the plaintifï, a brakeman, 
who, after observing that a step was missing from one of the cars, had 
been injured in subsequently attempting to let himself down from it to 
reach another car. The testimony showed that at the moment the 
plaintiff let himself down from the top of the car he forgot that the 
step was missing; the plaintiff himself testifying that he could not 
remember how his mind was occupied at the time, and that his mind 
was only on going to his post. While, however, he did not claim in 
his évidence that there was anything which prevented him from recog- 
nizing this car as the one upon which he knew that a step was missing, 
the court, in holding that peremptory instructions for the défendant 
had been erroneously given, said : 

"In the case before us, the jury may, not unreasonably, hâve Inferred from 
the évidence that whlle the plaintiff was passing along the tops of the cars, 
for the purpose of reaching his post, he was so blindea or confused by the 
darliness, snow, and rain, or so afCected by the severe cold, that he failed to 
observe, in time to protect himself, that the car from which he attempted to 
let himself down was the idcntical one which, during the previous part of the 
night, he had discovered to be without its full complément of steps." 
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We are of opinion, under the authority of this case, and under the 
g-eneral ruie stated by this court in Mt. Adams, etc., Ry. Co. v. Lowery^ 
74 Fed. 463, 20 C. C. A. 59e, that it is the duty of the court, when a 
motion is made to direct a verdict, to take that view of the évidence 
most favorable to the party against whom the motion is directed, that, 
giving to the plaintifï the benefit of every inference that can fairly be 
drawn from the testimony, it is not necessarily to be inferred in favor 
of the défendant, from the meager and indefinite testimony in this 
case, that the plaintiiï either knew, or had reason to know, that the 
condition of the track had remained unchanged from the time he is 
shown to hâve worked upon it until the time of the accident. 

3. The defendant's argument that if the plaintiff was guilty of negh- 
gence in référence to the condition of the track, which was a proximate 
cause of the in jury, Winters must necessarily also hâve been guilty of 
négligence contributing as a proximate cause of the injury, further- 
more fails to take into account, first, the fact that Winters' contribu- 
tory négligence is to be determined, not merely by such knowledge as 
he may hâve had of the condition of the track, but also by the rate of 
speed at which the train was moving and ail the other surrounding cir- 
cumstances at the time of the accident, and, second, the différent degree 
of care required of the master and servant in référence to discovering 
or knowing the dangerous condition of a place of work. In Railway 
Co. V. Jarvi (C. C. A., 8th Circuit) 53 Fed. 65, 3 C. C. A. 433, the court 
said, in référence to this last question: 

"But the degrees of care In the use of a place In which work Is to be done, 
or in the use of other Instrumentallties for Its performance, required of the 
master and servant In a particular case, may be, and generally are, wldely dif- 
férent. Each is required to exercise that degree of care In the performance 
of hls duty whlch a reasonably prudent person would use under like circum- 
stances ; but the circumstances In which the master is placed are generally so 
widely différent from those surrounding the servant, and the primary duty 
of u'sing care to furnish a reasonably safe place for others Is so mueh higher 
than the duty of the servant to use reasonable care to proteet himself in a case 
where the primary duty of providing a safe place or safe machinery rests on 
the master, that a reasonably prudent person would ordinarily use a higher 
degree of care to keep the place of work reasonably safe, if placed in the posi- 
tion of the master who f urnished it than if placed in that of the servant who 
occupies It." 

This statement was quoted and approved by Judge Taft in delivering 
the opinion of this court in Norman v. Wabash R. Co., 63 Fed. 727, 
729, 10 C. C. A. 617. 

4. It is unnecessary to détermine whether under the rule stated in 
Adams v. Shirk (C. C. A., 7th. Circuit) 104 Fed. 54, 43 C. C. A. 407, 
and the practice of this court, as stated by Judge Lurton in Louisville 
& N. R. Co. V. Womack, 173 Fed. 753, 97 C. G. A. 559, decided No- 
vember 2, 1909, the défendant, not having included the défense of as- 
sumption of risk as one of the grounds for the motion for peremptory 
instructions in the court below, can rely on this défense in this court for 
the purpose of sustaining the action of the trial judge in granting the 
peremptory instructions, since we are of opinion that, as above stated, 
the proof taken as a whole fails to show clearly and conclusively either 
that Winters either knew that the work on the track at the crossing had 
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been complétée! and that it remained in the condition in wliicli he hzA 
seen it up to the time of the accident, or that he worlçed thereafter in 
such proximity to this crossing that its condition was plainly observable 
to him, so as to bring the case, on the motion for peremptory instruc- 
tions, within the doctrine of the assumption of risk by continuing in 
service without objection, as stated in Texas & P. Ry. Co. v. Archibaîd, 
170 U. S. 665, 18 Sup. Ct. 777, 42 L. Ed. 1188, and Choctaw Ry. Co. v. 
McDade, 191 U. S. 64, 68, 24 Sup. Ct. 24, 48 L. Ed. 96, even if the lan- 
guage of those cases is to be considéred as relating to the opportunity 
of the employé to observe the condition of the defective appliances, 
rather than to the obvious character of the defect itself . 

5. On the whole we are of the opinion that to support the defend- 
ant's contention as to the contributory négligence of the plaintiflf, or 
his assumption of risk, would, in the présent condition of the record, 
require the court to weigh the évidence, in contravention of the rule 
stated by this court in Mt. Adams, etc., Ry. Co. v. Lowery, supra, 
and that the évidence is not such as to clearly and satisfactorily estab- 
lish èither of thèse défenses as matter of law. 

The pétition for rehearing is accordingly denied. 
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(Carcult Court of Appeals, Nlnth Circuit February 7, 1910.) 

No. 1,751. 

PuBLio Lands (§ 120*)^SuiT BT United States fob Cancellation of Pat- 
ent— Gkodnds. 

Tlie United States cannot maintaln a suit for the cancellation o( a pat- 
ent to public lands patented in lieu of other lands within a forest réserva- 
tion eonveyed to It In exchange, on the ground that such conveyance was 
procured from the owners by means of false représentations made to them 
by a third party, where it is not shown that such owners were defrauded, 
that the United States dld not acquire a good tltle to the reserve lands, 
or that It has sustained or wlll sustain any pecuniary loss or injury. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 120.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

In Equity. Suit by the United States against Mollie Conklin, W. 
H. Metson, administrator with the will annexed of the estate of Pat- 
rick Reddy, deceased, Sybil Coleman, personally and as administratrix 
of the estate of Emily M. Reddy, deceased, B. B. Jackson, personally 
and as executor- of the last will of Carolyn S. Reddy, deceased, John 
Reddy, and Katherine Mahar (née Reddy), C. L. Hovey, and Thomas 
B. Walker. Decree for défendants (169 Fed. 177), and complainant 
appeals. Affirmed. 

Robert T. Devlin, U. S. Atty., and George Clark, Asst. U. S. Atty. 
N. E. Conklin and A. E. Bolton, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

•For otlier cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
î Rehearing denied March 7, 1910. 
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HUNT, District Judge. The United States brought this suit to an- 
nul and set aside a patent issued by the United States to Mollie Conk- 
lin and Emily M. Reddy, as executrix, and Edward A. Reddy, as 
executor of the last will and testament of Patrick Reddy, deceased, 
for the N. E. % of the N. E. % of section 8, townshio 39 North, and 
the W. Vs of the N. E. i/4 and the N. E. i/4 of the S. E. 14 of 
section 18, township 40 North, of range 8 East, of the Mt. Diablo 
Meridian in Cahfornia, containing 200 acres of land, upon the ground 
that the same had been obtained by fraud. Certain of the défendants 
demurred. The court sustained the démarrer, and decreed a dismissal 
of the bill. Complainant appeals. 

The case as made by the complainant in its bill is substantially as 
f ollows : In August, 1900, Mollie Conklin was the owner of an undi- 
vided one-half interest, and Emily M. Reddy and Edward A. Reddy, 
as devisees under the last will and testament of Patrick Reddy, de- 
ceased, each owned, subject to administration of the esta te of said 
deceased, an undivided quarter interest in some 9,000 acres of land, 
known as the "Monache Lands," situated in Tulare and Inyo couhties, 
and within the Sierra Forest Reserve, in the state of California. An 
oral agreement for the sale of said lands to one John A. Benson was 
made at that time at the office of Messrs. Campbell, Metson & Camp- 
bell, attorneys, at San Francisco, Cal., between Benson and Mollie 
Conkhn and Emily M. Reddy, the latter agreeing to sell to said Ben- 
son, and said Benson agreeing to purchase, within 90 days, the said 
lands at a price of $3,80 per acre. It was agreed that the lands might 
be purchased in parcels, and separate deeds for différent parcels should 
be executed, and the law firm of Campbell, Metson & Campbell were to 
act for both Mollie Conklin and Emily M. Reddy in the préparation of 
said deeds, and in attending to their exécution and delivery in accord- 
ance with the agreement as made between the parties. Deeds were to 
be executed by the owners to Benson, to be placed and held in escrow, 
and delivered to Benson upon the payment of the purchase price at the 
rate of $3.80 per acre, but no deeds were to be delivered until such pay- 
ments were made. Mollie Conkhn and Emily M. Reddy were both far 
advanced in years, and their mental faculties had become greatly im- 
paired by reason of old âge. They relied upon the members of the law 
firm of Campbell, Metson & Campbell, in whom they had reposed great 
confidence and trust, to see to it that the agreement of sale was carried 
out according to its terms and provisions. It is then alleged that sub- 
séquent to the making of said agreement Benson forwarded to Mollie 
Conklin and Emily M. Reddy, by an unknown person, but who was 
acting under the directions of said Benson, a large number of instru- 
ments for exécution. He represented to said Mollie Conklin and 
Emily M. Reddy that he brought the instruments from the office of 
Campbell, Metson & Campbell, and that they were the deeds which 
were to be executed by them in pursuance of the agreement made in the 
month of August, 1900; that they had been prepared by said firm of 
attorneys; that said'Mollie Conklin and Emily M. Reddy should sign 
them and return them by bearer to said attorneys, whom he claimed 
to represent in the matter as their agent. It is alleged, generally, that 
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thèse représentations wCre false, and known, by tHe person making 
them and by said Benson, to be false, and were made for the purpose 
of taking advantage of said Mollie Conklin and Emily M. Reddy and 
of' the trust and confidence reposed by them in their attorneys, and in 
order to cause to be violated the terms of their said agreement, and to 
procure from them their said lands, other than in accordance with their 
said agreement, and contrary to their will, wish and consent ;_ that 
MoUie Conklin and Emily M. Reddy signed the instruments, without 
reading or examining the papers before doing so, relying upon said 
représentations and believing them to be true, and believing that they 
were acting upon the advice of their attorneys, and that they were 
carrying out their agreement with Benson,- and that they would not 
hâve signed them if said false représentations had not been made. The 
instruments were in part deeds, purporting to convey and relinquish 
to the United States the "Monache Lands," in part Heu sélections in 
blank, containing no description of the lands therein selected or of the 
land relinquished, and in part powers of attorney in blank, undated, 
and without the name of any attorney mentioned therein. One of said 
deeds was for a tract of 200 acres of the "Monache Lands," and one 
of said Heu sélections was made use of as the means of procuring an 
equal amount of land, for which the patent, herein sought to be annul- 
led, was afterwards issued, in exchange for the tract conveyed to the 
United States. After the exécution of thèse instruments by Mollie 
Conklin and Emily M. Reddy in the manner stated, they were delivered 
and surrendered, by the person who had brought them, to Benson, and 
placed under his control, contrary to the will, wish, consent, or agree- 
ment of said Mollie Conklin and Emily M. Reddy, and without paying 
to them "any sum on account of his said receipt and control thereof." 
It is further alleged that Benson caused the deed to be delivered to the 
United States in pursuance of the laws, rules, and régulations of the 
Department of the Interior permitting the surrender of lands within 
forest reserves to the United States, and the sélection of other lands 
in lieu thereof, togethër with an abstract of title ; that the deed was 
never acknowledged by the grantors, but that the certificate of acknowl- 
edgment appearing thereon was falsely made and forged. A Heu sé- 
lection of land of an equal amount as that described in the deed was 
thereupon filed and approved, and patent therefor issued on July 22, 
1902, to said MolHe Conklin and Emily M. Reddy, as executrix, and 
Edward A. Reddy, as executor of the last will and testament of Pat- 
rick Reddy, deceased, and the patent delivered to said Benson and the 
défendant C. L. Hovey, ail of which, it is alleged was donc without the 
knowledge or consent of, and without any authority from, the said 
Mollie Conklin and Emily M. Reddy. 

Prior to the approval of said lieu sélection, C. L,. Hovey, pretending 
to act under a power of attorney to him from Mollie ConkHn and 
Emily M. Reddy, conveyed the lands described in the patent to the de- 
fendant Thomas B. Walker. It is alleged that the said Hovey had no 
authority to do so, and that the filling in of the blanks in the power of 
attorney under which the conveyance was made, was wholly unau- 
thorized, and said Mollie ConkHn and Emily M. Reddy never know- 
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ingly or intentionally executed said power of attorney, except under 
the supposition and belief that the same was a deed prepared by their 
attorneys in accordance with the agreement made in August, 1900 ; 
that Emily M. and Edward A. Reddy had no authority to convey any 
of the estate of Patrick Reddy, deceased, except by authority of the 
superior' court of the state of California, which had never been ob- 
tained ; that the name of Edward A. Reddy appears signed to ail of 
said instruments, but complainant is not advised or informed as to the 
circumstances under which said Edward A. Reddy signed the same. 
It is alleged that the administration of the estate of Patrick Reddy had 
not been brought to a close, and that the expenses of administration 
hâve not been paid ; that claims aggregating a large amount hâve been 
allowed and approved against said estate, which hâve not been paid, 
and that the lands conveyed to the United States are subject to the 
payraent of such expenses, claims and debts against said estate; that 
the ofïicers of the complainant, in approving said lieu sélection and is- 
suing said patent, acted inadvertently and through a mistake in assum- 
ing that the said deed from Mollie Conklin and Emily M. and Edward 
A. Reddy conveyed a complète title. It is alleged that Benson paid 
to Mollie Conklin certain sums of money aggregating between $2,000 
and $3,000, which were accepted by her under the mistake and beHef 
that the same were paid in pursuance and in exécution of the agree- 
ment of August, 1900; that prior to the commencement of this suit, 
and upon discovery of the facts stated, she ofïered to return the moneys 
received by her to said Benson, upon a return to her of her interest in 
the lands by her surrendered to the United States, and is desirous and 
will, on return to her of said lands, return said money to Benson, or 
his assigns, or the person entîtled thereto ; that the United States de- 
sires that any title it may hâve to said lands may be, by decree, trans- 
ferred and conveyed to said Mollie Conklin and Emily M. Reddy. De- 
cree is prayed for the annulment of said patent, the canceling of the 
deed from MolHe Conklin and Emily M. Reddy to the United States, 
of the lieu sélection, and the power of attorney from Mollie Conklin, 
Emily M., and Edward A. Reddy to C. L. Hovey, and for the cancella- 
tion of the deed executed to Thomas B. Walker by Hovey as the attor- 
ney in fact of Mollie Conklin and Emily M. and Edward A. Reddy. 
The "Monache Lands," of which the tract conveyed to the United 
States was a part, were situated in the Sierra Forest Reserve, and the 
relinquishment of the 200 acres to the government, and the sélection in 
lieu thereof of the lands described in the patent, were made pursuant 
to the act of Congress approved June 4, 1897, c. 2 (30 Stat. 36 [U. S. 
Comp. St. 1901, p. 1538]), which provides for an exchange of lands 
held under a bona fide claim, or patent, within the limits of a public 
forest reserve, for a tract of vacant public land open to settlement, 
not exceeding in area the tract covered by such claim or patent. The 
transaction resulted in no loss or damage to the government, and it was 
not deprived of any land, or any other thing of pecuniary value, with 
which it would not hâve willingly parted in exchange for the lands re- 
linquished, except for the alleged fraud. Nor is it pretended that the 
United States did not sècure, in exchange for the lands for which it 
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issued its patent to Mollie Conklin and Emily M. and Edward A. 
Reddy, ail it asked for or expected to obtain, except that the title to 
the lands which it received was subject to the payment of administra- 
tion expenses and debts owing from the estate of Patrick Reddy, de- 
ceased. But together with the deed there was delivered to the Depart- 
ment of the Interior an abstract of title to the lands relinquished to 
the United States, and it is not claimed that the abstract did not fully 
and correctly disclose the condition of the title, and show that the prop- 
erty belonged to an estate still in course of administration. Nor is it 
alleged that the estate was not possessed of sufficient other property to 
satisfy ail claims and demands against it, or that by reason of the want 
of other assets sufficient to pay the estate's indebtedness, the lands 
relinquished to the gpvernment might become liable for the payment of 
such debts. ■ 

It must therefore be assumed that the Department of the Interior 
was advised at the time it approved the sélection of the lieu lands that 
the tract of land offered to be surrendered in exchange therefor was 
the property of an estate still in process of administration, and charge- 
able with the payment of administration expenses and the debts of the 
estate. There are, it is true, some gênerai allégations to the effect that 
représentations were made by John A. Benson to the government 
officers in connection with the delivery of the deed and the making of 
the sélection pf the lieu lands, which were false and untrue, but thèse 
alleged misrepresentations were mère statements made by Benson as 
to his right and authority to deliver the deed and make the sélection, 
which, it is insisted, he did not hâve, because the conveyance had not 
been made, and the deed had not been delivered to him by the owners 
of the property, in the manner provided by the terms of the agreement 
made in August, 1900, which required deeds to be made to John A. 
Benson and to be placed in escrow to insure the payment of the pur- 
chase price. The fraud complained of, and with which the transaction 
is said to be tainted, is the course pursued by Benson in obtaining the 
deed from the owners of the land, in that it departed from the agree- 
ment of August, 1900, in the particulars stated in the complainant's 
bill, and in making the lieu sélection in the names of Mary Conklin 
and Emily M. and Edward A. Reddy without their authority, knowl- 
edge, or consent. 

The object of the suit is not restitution to the government of prop- 
erty, or anything of pecuniary value, of which it bas been wrongfuUy 
or fraudulently deprived ; nor is its purpose to restore to the former 
owners any lands for which they hâve not been fully paid. What is 
really sought to be accomplished is the annulment of the patent and 
of the conveyance of the lands therein described to the défendant 
Walker, in order that the tract of 200 acres of the "Monache Lands" 
may be returned to the original owners, or, as stated by the govern- 
ment's counsel, if the sélection made in lieu of the Monache lands 
"should stand on account of the fact that the United States acted with- 
out knowledge of the fraud practiced upon Mrs. Conklin and Mrs. 
Reddy, and without knowledge of the fraud that was being practiced 
upon it," the patent, and conveyance of the patented land to Walker, 
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should be set aside, "in brder that the appellant may confer thèse lands 
upon the persons entitled thereto by virtue of the sélection, if such 
sélection is in fact légal" ; and that, "if the sélection should be allowed 
to stand, then the patent v.'hich was issued erroneously should be can- 
celed, so that the proper transfer could be made by the fédéral govern- 
ment to Mrs. Conklin and Mrs. Reddy by a new patent." In short, the 
main object and purpose of this suit is to clear the way for a return to 
Mrs. Conklin and Mrs. Reddy of the lands sold by them to Benson and 
for which they hâve been fully paid, or, if that cannot be done, then 
to reinvest them, by the issuance of a new patent, with the title to the 
land once before patented to them, in exchange for the 200 acres of the 
Monache lands. 

The government unquestionably may maintain an action for the an- 
nulment of its patents, and recover property of which it has been de- 
frauded. But, like any other party coming into a court asking for 
redress, it must, in its complaint, state facts prima facie sufïicient to 
entitle it to the relief demanded ; " * * * the respect due to a pat- 
ent, the presumption that ail the preceding steps required by law hâve 
been observed before its issue, the immense importance and necessity 
of the stability of titles depending upon thèse officiai instruments, de- 
mand that suits to set aside and annul them should be sustained only 
when the allégations on which this is attempted are clearly stated and 
fully sustained by proof." U. S. v. Stinson, 197 U. S. 200, 35 Sup. 
et. 426, 49 h. Ed. 724:. If the title to the land involved in the suit was 
fairly acquired, it matters not what wrongs may hâve been done by the 
défendants in acquiring other lands. The inquiry is confined to the 
question whether the lands described in the patent, whose validity is 
attacked, were fraudulently obtained from the government. U. S. v. 
Budd, 144 U. S. 154, 12 Sup. Ct. 575, 36 L. Ed. 384. Mère moral 
delinquency, or abstract wrongs, do not furnish a basis sufficient to 
authorize the interposition of the courts. "Courts of equity do not, 
any more than courts of law, sit for the purpose of enforcing moral 
obligations or correcting unconscientious acts which are foUowed by no 
loss or injury." 1 Story, Eq. Jur. 203; U. S. v. Cent. Pac. R. Co. (C, 
C.) 26 Fed. 482. The spécifie facts, constituting the fraud, must be 
clearly shown, and alleged with certainty, and the particulars in which 
statements and représentations made by the défendant are alleged to 
be false should be set forth. U. S. v. Atherton, 102 U. S. 372, 26 
h. Ed. 213; 1 Street, Fed. Eq. Pr. pars. 196, 197; U. S. v. Martin- 
dale (D. C.) 146 Fed. 280. 

In the case of U. S. v. San Jacinto Tin. Co., 125 U. S. 273, 8 Sup. 
Ct. 850, 31 E. Ed. 747, the Suprême Court of the United States, 
speaking through Mr. Justice Miller, said : 

"But we are of opinion that slnce the rlght of the government of the United 
States to Institute sueh a suit dépends upon the gênerai prlnciples whleh 
would authorize a private citizen to apply to a court of justice for relief 
agaiust an instrument obtained from hlm by fraud or deceit, or any of those 
other practlces which are admitted to justify a court in granting relief, thé 
government must show that, like a private individual, it has such an Interest 
in the relief sought as entitled it to move in the matter. If it be a question 
of property, a case must be made in which the court can afford a remedy in 
regard to that property ; if it be a question of fraud which would render the 
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Instrument vold, the fraud mnst operate to the préjudice of the United States ; 
and if it Is apparent that the suit is brought for tlie benefit of some tliird 
party, and ttiat the United States has no pecuniary iuterest in tiie remedy 
sought, and is under no obligation to the party who will be benefited to sus- 
tain an action for his use, in short, if there does net appear any obligation 
on the part of the United States to the publie, or to any individual, or any iu- 
terest of its own, it can no more sustain such action than any private person 
could under similar circumstances. 

"In ail the décisions to which we hâve just referred It Is either expressed 
or implied that this interest or duty of the United States must exist as the 
foundation of the right of action. Of course this interest must be made to ap- 
pear In the progress of the proceedings, either by pleadlng or évidence ; and 
if there is a want of it, and the fact is manifest that the suit has actually 
been brought for the benefit of some thlrd person, and that no obligation to 
the gênerai public exists which requires the United States to briog it, theu the 
suit must fail." 

Considering, therefore, the complainant's bill in the light of the 
principles thus laid down and established by the décisions in the cases 
referred to, it is apparent that a case has not been made entithng the 
complainant to the rehef demanded. As to Edward A. Reddy, the 
former owner of an undivided one-quarter interest in the lands re- 
lînquished to the United States, there is nothing to show that the trans- 
action was not carried through in a manner entirely satisfactory to 
him. With respect to Emily M. Reddy, while it is alleged that a deed 
for the rehnquished lands was executed by, and procured from, her in 
a manner différent from that provided by the agreement, no claim is 
made that she sustained any loss or injury in conséquence thereof, or 
that she was dissatisfied, or that she was not at ail times wilHng to re- 
tain the purchase price paid her, and permit the transaction as consum- 
mated to stand, notwithstanding the departure from the agreement of 
August, 1900. Mollie Conklin is said to be désirons of having the 
patent canceled, and the Monache lands restored to her, and ofïers to 
return, upon return to her of her interest in said lands, the money 
which she has received in payment therefor. As has been observed, no 
one was injured. The government secured the land which it wanted, 
and the owners of the Monache lands relinquished to the government 
received the full considération to which they were entitled under their 
contract of sale. The alleged fraud consisted in procuring the con- 
veyance to be made in a manner and by a method not provided for by 
the agreement; but this was not done with any intent or for the pur- 
pose of defrauding either the government or the former owners of the 
Monache lands. Assuming, without deciding, that the allégations 
made in that paragraph of the bill which pleads the ignorance of Mol- 
lie Conklin and Emily M. Reddy and their reliance upon Mr. Campbell 
and the law firm of Campbell, Metson & Campbell, sufficiently set forth 
the falseness of the statements and représentations therein alleged to 
hâve been made by the person who brought the deed to Mrs. Conklin 
and Mrs. Reddy for exécution, still they do not cover the allégations 
made in another paragraph of the bill, which set forth the représenta- 
tions made by the person who brought the deeds, and which were to the 
eft'ect that the deeds had been prepared by Messrs. Campbell, Metson 
& Campbell in pursuance to the agreement of August, 1900. There 
is nothing, therefore, to show that the instruments presented to Mrs. 
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Conklin and Mrs. Reddy for exécution had not in fact been prepared 
or approved by their attorneys before they were sent, and it is not 
alleged that they were prepared by any one else. Be that, however, as 
it may, and whether the représentations made were false or true, it is 
not alleged that they were made with any intent to defraud, but, as 
stated in the bill, they were made "in order to cause to be violated the 
terms in their agreement, and in order to procure from them, the said 
Mollie Conklin and Emily M. Reddy, their said lands, other than in 
accordance with their said agreement," and in order to hâve Mrs. 
Conklin and Mrs. Reddy sign and return the instruments without read- 
ing or examining the same. Clearly, no court would be justified in 
decreeing the annulment of a United States patent upon such grounds. 
It is contended, however, on the part of the government, that its 
right to the relief sought in this suit is established by the décision of 
the Suprême Court in the case of Hyde v. Shine, 199 U. S. 62, 25 Sup. 
Ct. 760, 50 L. Ed. 90. It requires no argument to show that the prin- 
ciple of that case is not applicable hère. The question involved there 
was the sufficiency of an indictment charging the défendant with the 
offense of conspiring to defraud the government. It was insisted 
that, inasmuch as it did not appear from the facts stated in the indict- 
ment that the government had suiïered any pecuniary loss or in jury 
by reason of the acts charged, no offense was stated, and no prosecu- 
tion could be maintained. In the considération of the question so 
presented, the Suprême Court, speaking through Mr. Justice Brown, 
said : 

"Whatever may be the rule in equlty as to the necesslty of proving an ac- 
tual loss or damage to the plaintlff, we thlnlj a case Is made out under this 
statute by proof of a conspiracy to defraud, and the commission of an overt 
act, notwlthstandlng the United States may hare recelved a considération for 
the lands, and sufCered no pecuniary loss. MaçLaren v. Ctoehran, 44 Minn. 
255, 46 N. W. 408. The law punlshes the false practices by which the lands 
were obtalned, and the question whether the government stands in the position 
of a bona flde purchaser with respect to the sehool lands Is not one which 
can be Utigated in a crimlnal prosecutlon for a violation of law." 

The court recognizes the rule which prevails in courts of equity, that 
injury or loss of a pecuniary nature should be shown to warrant the 
annulment or setting aside of muniments of title, but holds that such 
loss or injury need not be shown in a criminal prosecution for con- 
spiracy to defraud the United States. And such is the rule in cases of 
that nature. Curley v. U. S. (C. C. A.), 130 Fed. 1, 64 C. C. A. 369; 
U. S. V. Stone (D. C.) 130 Fed. 392; U. S. v. Bradford (C. C.) 148 
Fed. 413. 

It is true, the court also said that under the circumstances disclosed 
in the case of Hyde v. Shine there could be no doubt that the United 
States might maintain a bill to cancel the patents to the exchanged 
lands procured by the fraudulent means employed in their procure- 
ment, notwithstanding the government's title to the forest reserve 
lands might be good. But in that case a double fraud had been per- 
petrated; a fraud upon the state of California in depriving it of its 
sehool lands by making purchases thereof in the names of fictitious per- 
sons, and persons not qualified under the law to acquire the same, in 
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violation of the public policy of the state; a fraud upon the United 
States by securing from it lands by means of forged and fictitious 
deeds of relinquishment, purporting to convey to the government lands 
to which title had not been legally acquired. No such condition exists 
in the case at bar, although it is contended that, inasmuch as the cer- 
tificate of acknowledgment is alleged to hâve been falsely made and 
forged, this case is brought within the rule laid down in Hyde v. Shine. 
But hère the deed was not a forgery. A conveyance of the property 
was effected without an acknowledgment of the exécution of the deed. 
It may be, as was said by the learned judge of the lower court, "that 
if the government had known that the deed was not acknowledged, it 
would not hâve issued the patent," but, as it does not appear that the 
government was in any manner injured, we are unable to see how it 
could be harmed by reason of the failure on the part of the grantors 
to acknowledge the exécution of the deed. 

We find no ground upon which this suit can be sustained, and con- 
clude, therefore, that the decree of the circuit court should be affirmed. 
So ordered. 



' WESTERN UNION TELEGRAPH CO. v. IV"Ï. 
(Circuit Court of Appeals, Bighth Circuit. February 21, 1910.) 
No. 3,075. 

1. Damages (§ 1*) — Eléments— Breach or 'Coktract. 

Damages can only be allowed for that which Is the resuit of a breftch 
of contract or wrong donc, and, if resulting from a breach of contract, 
eannot be determined by spéculation, argument, or dependency on oue or 
more contlngencies. 

[Ed. Note. — For other cases, see Damages, Cent. Dlg. § 1; Dec. Dlg. 
§ 1.*] 

2. Teleqraphs and Téléphones (§ 73*) — Messages— Failxjee to Delivee— 

Damages — Continqencies. 

PlaintlfC's son having dled suddenly in T., hls body was taken to the 
undertakiiig rooms of one "Sinclair." PlaintifC having been informed of 
the death, but having forgotten the name of the undertaker, examined a 
Ust of undertakers in T., and telephoned one H., who offered to find out 
who had the body and take charge of It ; but plaintlfE Instructed him to 
do nothing, and went to an undertaker and there decided that the name 
of the one having the body was "St. Clair," whereupon a message was 
sent addressed to "St. Clair" dlrecting him to ship the body and notify- 
ing him of the deposit of $30 for expeuses. This message never reached 
T. Af ter sending it, plaintifC was called on the long distance phone from 
T., but declined to answer the call, stating that it would incur additional 
expense. If "Sinclair" had received the message, he would not hâve 
shipped the body unless §65 guaranty had been deposited, and, about a 
month after the body had been buried in the Potters' Field, "Sinclair" 
■ would bave taken the body up and shipped it on a like guaranty of $125, 
but not for less. HelA, that plaintiff's right to recover depended on the 
flnding of one contingency after another in Iiis favor, to wit: That the 
T. operator would hâve known that "Sinclair" was the party intended, 
that "Sinclair" would havo wired that $05 was required, that plaintiff 
would hâve paid for that message and would hâve deposited that amount 

*Fûr other cases see same topic & § number iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and so wlred "Sinclair," and tliat défendant was therefore entlHed to th« 
direction of a verdict. 

[Ed. Note. — For otlier cases, see Telegraplis and Téléphones, Dec. Dlg. 
§ 73.*] 

3. Telkgbaphs and Téléphones (| 66*) — Mbssages— Dtjtt of Telegeaph 

Company— Evidence. 

Wliere a message is received, and the cliarges paid, the telegraph Com- 
pany must, up to Its capacity, transmit it witli otlier messages tendered, 
and a fallure to do so Is prima facie évidence of négligence warranting 
a verdict, unless sueh failure is satisfactorlly explained by the eompany, 
tbough it is not the insurer of the dellvery of messages. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dlg. 
§ 63 ; Dec. Dig. § 66.*] 

4. Telegbaphs and Téléphones (§ 66*)— Messages— Losa in Teansmission— 

Négligence— Strikes. 

Evidence that a telegram was lost in transmission between St Loui» 
and its destination, that the St. Louis operator duly sent the message and 
received baek the signal that the message had been received at destina- 
tion, but that a strike of defendant's employés was In progress at the 
tlme, and defendant's service interfered with ail over the country by keya 
being opened and wires grounded by the strikers and unauthorized per- 
sons, was sufficient to rebut the prima facie case of négligence arising 
from a failure. to transmit and deliver the message. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
i 66.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Action by C. M. Ivy against the Western Union Telegraph Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed 
and remanded, with directions. 

See, also, 165 Fed. 371. 

George H. Fearons, U. M. Rose, W. E. Hemingway, G. B. Rose, 
D. H. Cantrell, and J. F. Loughborough, for plaintiiï in error. 

Durand Whipple (WilHam G. Whipple, on the brief), for défendant 
in error. 

Before SANBORN and ADAMS, Circuit Judges, and SMITH 
McPHERSON, District Judge. 

SMITH McPHERSON, District Judge. C. M. Ivy brought this 
action to recover damages for the failure to deliver a telegram re- 
ceived by the eompany for transmission. In August, 1907, his son, 
Léo Ivy, 15 years of âge, suddenly died on the streets of Terre Haute, 
Ind., where the son was a stranger. The body was at once taken to 
the undertaking-rooms of E. V. Sinclair of Terre Haute. By reason 
of a letter on the body, notice was given by the undertaker to a friend 
of the boy in Memphis, Tenn. This friend conveyed the informa- 
tion as to the death by téléphone from Memphis to Hot Springs, Ark., 
where the plaintiff resided. Plaintiff had no téléphone, and the con- 
versation was with a lady neighbor, who undertook to convey the in- 
formation to the plaintiff. In doing so she had forgotten the name of 
the Terre Haute undertaker. Upon a list of Terre Haute undertakers 
being presented to her, she thought the name of "Hickman" was the 

*ror other cases see same topic à § ncmbeb In Dec. & Am. Digs. 1SÛ7 to date, & Rep'r Indexe» 
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one who had the body in charge. Thereupon plaintiff telephoned him, 
and he offered to find out who had the body and to take charge of it. 
Plaintiff told Hickman to do nothing. Thereupon plaintiff went to 
an undertaker in Hot Springs, and, in looking over the names of the 
Terre Haute undertakers, it was decided that the name of the one 
having the body was E. V. St. Clair. Thereupon the plaintiff and the 
local undertaker, H. McCafferty, went to a substation of the company 
at Hot Springs, and requested the operator to write out the foUowing 
message, which McCafferty signed: 

"Hot Springs, Arkansas, August 30th, 1907. 
"E. V. St. Clair, Terre Haute, Indiana. Ship body of Léo Ivy to Trask- 
wood, Arkansas. Thirty dollars for expansés. 

"[SignedJ • H. McCafferty, Undertaker." 

There was no undertaker in Terre Haute by the name of E. V. 
St. Clair; the name being Sinclair. This telegram never reached 
Terre Haute. Traskwood was some miles distant from Hot Springs, 
to which point plaintiff desired the body sent by reason of the fact 
that the bodies of some members of his family had been buried there. 
Plaintiff and some of his family went to Traskwood, and remained 
for a day or two, and, the body not coming, they returned to their 
home, incurring expenses for téléphone and telegrams, and traveling 
expenses, and loss of time, aggregating $40. Before leaving Hot 
Springs for Traskwood, plaintiff was called up by the long distance 
téléphone from Terre Haute ; but he declined to answer the call, stat- 
ing that it would incur an additional expense, and would serve no 
purpose. Sinclair retâined the body a couple of days, and then buried 
it in the Potters' Field in the cemetery at Terre Haute.' If Sinclair 
had received the message, he would not hâve shipped the body for 
less than $65 ; the guaranty to be made good by deposit of the money 
with the local express office in Hot Springs. About a month after- 
wards, when ail the facts were learned, Sinclair would hâve taken the 
body up and shipped it upon a like guaranty of $125, and not for less. 

Section 7947 of Kirby's Digest of the Statutes of Arkansas of 
March 7, 1873, is as follows: 

"Ali telegraph companies doing business in this state shall be llable In dam- 
ages for mental angulsh or sufCering, even In thie absence of bodily injury or 
pecuniary loss, for négligence in receiving, transmitting or deliverlng mes- 
sages ; and in ail actions under this section the jury may award such dam- 
ages as they conclude resulted from the négligence of the said telegraph com- 
pany." 

Such damages are not allowed in Indiana. The case was tried to 
a jury, resulting in a verdict and judgment in favor of the plaintiff 
of $1,478.63, and the telegraph company now seeks to reverse .this 
judgment by writ of error. 

On the foregoing statement it will be seen that more than $1,400 of 
the judgment is on account of mental anguish. 

Much of the time of the trial, much of the évidence, and a con- 
sidérable part of the charge of the court were devoted to the varions 
propositions as to what would hâve been the resuit had the message 
been received at the office of the telegraph compaijy in Terre Haute. 
177 F.— 5 
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The' évidence shows that, while there was no undertaker there by the 
riame of St. Clair, the city and téléphone directories showed that E. V. 
Sinclair was an undertaker. The wording of the message showed that 
it was of and conceming a human body. It was contended by the 
plaintiff, in which he was sustained by the jury and the Circuit Court, 
that by the exercise of diligence by the Terre Haute office, the mes- 
sage would hâve been delivered to Sinclair. It was also successfully 
contended, both before the jury and the Circuit Court, that although 
there was only a guaranty of $30, and no statement made as to how 
that guaranty would be enforced, if the message had been received by 
the Terre Haute telegraph office, negotiations by telegraph would hâve 
taken place, and the additional guaranty, amounting to $65 in the ag- 
grégate, would hâve been made with the express company agreeabïy 
to the terms of Mr. Sinclair. 

Whether the statute above quoted allowing damages for mental 
anguish could hâve any application to an interstate message, and 
whether such statute as to such interstate message would impinge up- 
on the "commerce clause" of the national Constitution, and whether 
such statute is anything more than the exercise of the police power 
of the State of Arkansas, ,and, if the latter, whether the same could be 
enforced in an action for damages by reason of the failure to deliver 
an interstate message, are ail questions that we pass to one side. We 
do not décide as to any of those questions. 

But we are of the opinion that, if the message had been delivered 
to the Terre Haute office, there were so many uncertainties and things 
intervening that it cannot be judicially said that the body would hâve 
been transmiited to Traskwood, Ark. Nor can it be said that the 
telegraph company in receiving the message in Arkansas for trans- 
mission could hâve contemplated, as the resuit of a failure to thus 
transmit the message, that such conditions would arise and ail be 
solved in favor of the plaintiff. 

Would the Terre Haute operator hâve leamed that Sinclair was 
the party intended, and not St. Clair? Would Sinclair hâve wired 
back that $65 must be deposited with an express company at Hot 
Springs ? Would plaintiff hâve paid for said message, and hâve made 
such deposit, and so wired Sinclair? 

Thèse questions must ail be answered in the affirmative, and in ad- 
dition thereto it must be said, before the alleged cause of action could 
be maintained, that such things and such answers were in the con- 
templation of the company when it failed to put the message over 
the wirè to Terre Haute. It could not reasonably hâve been expected 
that f urthet correspondence would take place, and that such corre- 
spondance, if taking place, would resuit in the end to the satisfaction 
of Sinclair. 

Damages can only be allowed for that which is the resuit of the 
breach of the contract, or of the wrong done. And that which is the 
resuit of such breach or wrong cannot be determined by spéculation, 
or argument, or the dependency of one contingency on another. Globe 
Co. V. Landa Co., 190 U. S. 540, 544, 23 Sup. Ct. 754, 47 L. Ed. 1171 ; 
Boston R. R. Co. v. O'Reilly, 158 U. S. 334, 15 Sup. Ct. 830, 39 L,. 
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Ed. 1006; Primrose v. Western Union, 154 U. S. 1, 29, 14 Sup. Ct. 
1098, 38 L. Ed. 883 ; Richmond R. R. Co. v. Elliott, 149 U. S. 266, 
13 Sup. Ct. 837, 37 L. Ed._ 728. 

In the case at bar, plaintiff in person, or through McCafferty as 
agent, could iiot direct or command Sinclair. It was a matter of con- 
tract to be preceded by negotiations with no certainty that negotia- 
tions would ripen into a contract. It was ail conjecture. 

Plaintiff had been advised that some one at Terre Haute had the 
body of his son. He telephoned the undertaker Hickman, and then 
told Hickman to do nothing. Then later the same day, after sending 
the telegram, hé had a call by phone from Terre Haute, which he 
refused to answer because it would cost him $4. He well knew, as 
any reasonable man would know, that it was concerning his son's 
body. Had he a^swered that call, with that trifling- expense, he would 
hâve learned ail the facts, and hâve made the contract for shipping 
the body, or would hâve failed in his negotiations. A party cannot 
allow matters to thus proceed, when by a slight effort or small ex- 
pense ail difficulties would be avoided. Warren v. Stoddart, 105 U. 
S. 224, 229, 26 L. Ed. 1117; Baird v. U. S., 131 U. S. cix, 21 L. 
Ed. 519. 

So that it clearly appears that the plaintiff was deprived of seeing 
the body of his son, and having it interred in his own burying ground, 
by reason of one contingency after another, ail of which must hâve 
been solved in favor of the plaintiff before the body would hâve gone 
forward. 

We conclude that this would be allowing a recovery by reason of one 
contingency after another, and one doubt after another, ail of which 
must hâve been coupled together and worked out to the satisfaction of 
the plaintiff. He says he was a poor man and with great difficulty 
could raise the small amount of money for the payment of the first mes- 
sage to Hickman and the other small incidental expenses. It does not 
appear that he could hâve raised $65, which would hâve been required. 
And, even if such fact did appear, the fact still remains that it was 
one contingency after another which might never hâve taken place, 
and the failure of any one would hâve left the body for burial at 
Terre Haute. But if he could hâve raised the money, then by the 
comparàtively small expense of $125 the body would hâve been taken 
up and shipped forward after one month's delay. We are of the 
opinion that the request of défendant for a directed verdict iq its 
favor should hâve been granted. 

As above stated, the message was never received at Terre Haute. 
There is a connection by wire over defendant's Unes from Hot Springs 
to St. Louis. The message was delivered to the company at Hot 
Springs, at 12 o'clock noon, and within a few minutes it was in the 
St. Louis office, at which place it had to be relayed for Terre Haute. 
At that relay office within a very few minutes the message was put 
on the wire for Terre Haute. The wire on which the message was 
put was the usual wire for Terre Haute business, and the wire was 
in working order. Immediately after the message was thus put on 
the Terre Haute line by the St. Louis operator, a signal or check was 
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reccived by the St. Louis operator acknowledging receipt of the mes- 
sage as though it had been reçeived in Terre Haute. To account for 
this a showing is made that at that time there existed a violent and 
vicious strike of defendant's operators ail over the coùntry. Its force 
of employés in the St. Louis ofHce by reason of this strike had been 
reduced to about one-third in number. At the Terre Haute office the 
réduction in the working force was but slight. But the évidence is 
that ail over the country telegraph keys were opened, the wires 
grounded, and messages interfered with by strikers and unauthorized 
persons. And ail this was without fault of the company. No one 
can say just what became of this message, nor at what point between 
St. Louis and Terre Haute it left defendant's wire. But the uncon- 
troverted évidence conclusively shows that at some point between the 
two cities the message left defendant's wire through no fault of it or 
its employés. When the St. Louis operator put the message on the 
wire, he had fully and completely performed his duty except in the 
one thing, namely, to receive bacïc the signal or information that the 
message had been reçeived at Terre Haute. This duty the St. Louis 
operator fully performed, as he believed, when receiving the signal 
that the message had been reçeived at Terre Haute. And when he 
reçeived that signal, his duty was at an end. No operator at Terre 
Haute was in any degree at fault, because the message never went 
to that office. In our opinion there can be but the one conclusion, 
that the message was taken from the wire at some point unknown, 
between St. Louis and Terre Haute, and was thus taken from the 
wire by an unauthorized person. And by such a showing the com- 
pany is exonerated. A telegraph company is not an insurer. When 
the message is reçeived and the charges paid, it must up to its capacity 
transmit that with other messages tendered, and the failure to trans- 
mit is a prima facie showing of négligence, and warrants a verdict, 
unless such failure is satisfactorily explained. A complète statement 
of defendant's obligation and the rules governing its business in a 
case like this is stated in Cooley on Torts (3d Ed., vol. 2, p. 1382), 
where it is said: 

"In reason as well as on authority, they are responsible In sending, receiv- 
ing, and delivering messages, on the grounds only ttiat thirougli their négli- 
gence errors or unnecessary delays hâve occurred, or that they hâve failed to 
transmit and deliver messages impartially. If a message Is not sent and de- 
livered wlthin a reasonable time under the circumstances, or if errors ^occur 
in the transmission, whlch are attrlbutable to their négligence, they are re- 
spohsible for ail conséquent damages ; but they are not insurers, and, if er- 
rors oecur without their fault, they are not responsible." 

So that from principle and authority it clearly appears that défend- 
ant is not an insurer and only chargeable with négligence, with the 
burden upon the company to excuse itself from the charge of négli- 
gence by a satisfactory showing of its inability to transmit and de- 
liver the message. By such a showing it is not responsible in damages. 

But the défendant not being an insurer and Only chargeable with 
négligence, with the failure to deliver the message presumptively 
supplying the proof as to such charge, the company has made a show- 
ing which to our mind admits of no différence of opinion. To other- 
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wise hold would be to déclare that such presumption of négligence is 
a conclusive one, and not subject to rebuttal. It will net do to hold 
that because the Company could not name what key was opened, or 
where the wire was grounded, or what vicions or unauthorized per- 
son interfered with the message, or a failure to show who sent to 
the St. Louis operator the false information that the message had 
been received ^t Terre Haute, is not a sufficient excuse. 

There should hâve been a directed verdict for the défendant on 
each of the foregoing propositions, failing to give which the Circuit 
Court was in error. 

The judgment of the Circuit Court is reversed, and the cause is 
remanded, with directions to grant a new trial. 

ADAMS, Circuit Judge (specially concurring). This was an action 
to recover for mental anguish and sufïering alleged to hâve been oc- 
casioned by the failure of the telegraph company to transmit and de- 
liver a message intrusted to it by the plaintiff. Apart from the statute 
(section 7947, Kirby's Dig.), no recovery could hâve been had for mère 
mental anguish and sufifering. By the statute such recovery was au- 
thorized if it resulted from négligence "in receiving, transmitting or 
delivering" the message. 

1. The évidence is uncontradicted that the telegraph company 
for a considération paid to it received and undertook to transmit and 
deliver a message to E. V. St. Clair, Terre Haute, Ind., and that it 
failed to deliver the same. That failure constituted a breach of its 
contract and was presumptive évidence of want of due care in the per- 
formance of its obligation which constituted négligence within the 
meaning of the Arkansas statute in question. Whether that presump- 
tion was overcome by the fact that there was no person in Terre 
Haute who spelled his name E. V. St. Clair, while there was one en- 
gaged in the undertaker's business (with which alone the message was 
concerned) who spelled his name E. V. Sinclair, was an issue of fact 
determinable under the well-recognized rule requiring the telegraph 
company to exercise reasonable care to deliver a message as directed; 
whether the presumption was overcome by the existence of a strike 
depended upon the real but disputed terms of the contract made be- 
tween the plaintiff and the telegraph company, as well as upon con- 
flicting évidence on the issue whether the strike caused the failure 
to deliver the message or not; and whether the failure to deliver the 
message was excused for other reasons assigned by the telegraph 
company depended u'pon the facts of the case. In my opinion, there- 
fore, the court cannot and ought not to hold as a matter of law that 
there was no proof of négligence on the part of the telegraph com- 
pany. That issue was clearly for the jury. 

2. Whether or not the plaintiff would hâve succeeded in seeing 
the body of his son and securing its burial in the family lot if the 
message had been delivered also depended upon the facts of the 
case and was for the jury to décide. Moreover, whether he would or 
would not hâve so succeeded is material only in the détermination 
of the quantum of mental anguish and suffering which he endured. 
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.To have ha4 thCipossibility of doing so thwarted by the fault of the 
telegraph company, mjght hâve occasioned mental anguish and suffer- 
ing even if the effort , had proyen ineffectuai. The recoverable dam- 
ages provided for by the statute réside in the domain of sentiment, and 
J do not think they çan be figured out in dollars and cents, or that 
they are subject to the rules condemnatory of conjecture, spéculation, 
and contingency which govern .the measure of damages for breaches 
pf ordinary Gontracts which the majority think are applicable to this 
casai: In my opinion the character of the action and the intangible 
nature of the damages which are recoverable preclude the applica- 
tion ofthe$e rqlçs. 

The case was peculiarly one for the jury, first, to ascertain and 
find under appropriate instruction from ail the facts and circumstances 
in évidence whether the telegraph company was négligent in the dis- 
charge of its duty to the plaintiff, and, if so, to award him such dam- 
ages for mental .anguish and suffering as they might conclude in view 
of ail the facts and circumstances of the case he was entitled to hâve. 
The effort of the majority to demonstrate that there was neither nég- 
ligence nor damages aiid, there fore, that there could be as a matter 
of law no recovery, is, in my opinion, an unwarrantable invasion of 
the province of the jury. 

^ Notwjthstandingthe fact that I am unable to approve of the rea- 
sons àssighed by the majority for reversing the.judgment, I concur 
in that reversai, but do so solely on the ground that the trial court 
fèfused to^ive certain instructions requested by defendant's counsel 
defihitely defining the degree of care required of the telegraph company 
in the matter of transmitting and delivering the message in question. 

As abstract propositions of law, the requested instructions were con- 
pedediy sound. Their refusai, however, was justified on the ground 
that the gênerai charge stated the true rule. This, I think, is a mis- 
take. The court told the jury that the presumption of négligence 
àrising from the nondelivery of the message imposed the burden up- 
on the telegraph company "to show to the satisfaction of the jury that 
it did everything that it possibly could for the purpose of transmit- 
ting and delivering the message." I think there is no warrant for im- 
posing that high degree of care upon the telegraph company. The 
true rule is that of ordinary care only; and, while the court in some 
part of its charge so stated, it undoubtedly left the jury, by portions 
of its charge hke that just quoted, in a state of doubt as to the true 
rule on the subject. The charge as a whole, therefore, did not excus' 
the court from giving the correct exposition of the law as requested 
by défendant. 
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WESTERN UNION TELEGRAPH 00. V. CATLETT. 
(Circuit Court of Appeals, Fourth Circuit February 25, 1910.) 

No. 915. 

1. DeATH (§ 14*)— WRONGFtn, DeaTh— Wantonness. 

It is Immaterial for the purpose of establishing a cause of action for 
wrongful death, autliorlzed by Révisai N. C. 1905, § 59, whether the act 
causing the death was wanton or cruel; it being sufficlent that It was 
merely négligent. 

[Ed. Note.— For other cases, see Death, Cent. Dlg. § 16 ; Dec. Dlg. | 14.*] 

2. NBaLiGENCB (§ 13*)— Degrees or Négligence. 

While the law imposes différent degrees of care based on relations ex- 
Istlng between the parties, an Injury resulting from a failure to observe 
such degree of care constltutes actlonable négligence, regardless of the 
degree of such négligence; degrees of négligence belng important only as 
flxing the character or quantum of damages to be awarded. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 15; Dec. Dig. 
§ 13.*] 

3. Négligence (§ 112*)— Willpul Injuet. 

An allégation that the act causing intestate's death was recklessly, care- 
lessly, wantonly, and cruelly done did not charge a wlllful Injury, but 
amounted only to an allégation of simple négligence; the word "wanton" 
not belng the équivalent of "wlllful." 

[Ed. Note. — For other cases, see Négligence, Cent Dlg. § 185; Dec. Dlg. 
§ 112.*] 

4. Mastek and Servant (§ 306*) — Injuries to Servant — Willtul Miscon- 

DUCT. 

A master is llable for the wlllful misconduct of his servant within the 
scope of his employment 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1230-1232 ; Dec. Dig. | 306.*] 

5. Death (§ 93*)— Wrongful Death— Damages. 

Under Révisai N. C. 1905, § 60, authorlzing a recovery ror wrongful 

death of a fair and just compensation for the pecunlary injury resulting 

therefrom, no punitive or exemplary damages can be recovered. 

[Ed. Note.— For other cases, see Death, Cent Dlg. § 98 ; Dec. Dlg. § 93.* 

Punitive damages in actions for wrongful death, see note to McGhee v. 

McCarley, 44 C. C. A. 259.] ■ 

6. Négligence (§ 136*)— Triais-Question for Court ob Jubt. 

When a given state of facts are such that reasonable men may fairly 
dliffer on the question whether there was négligence or not, the matter ia 
for the détermination of the jury, but, when the facts are such that ail 
reasonable men must draw the same conclusion, the question may be de- 
termined by a court as one of law. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. §§ 27^-353 ; Dec. 
Dig. § 136.*] 

7. IJegligence (§ 1*)— Définition. 

"Négligence" is the failure to do what a reasonable and prudent person 
would ordinarily hâve done under the circumstances of the situation, or 
dolng what such person under the existing circumstances would not hâve 
done. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 1 ; Dec. Dig. 
8 1.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4743-47G3; vol. 
8, pp. 7729-7731.] 

•For other cases see same toplc & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Iijdoxe» 
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8. Masteb ahd Servant (§ 304*)— Injuries to Third Person— Negugence. 

Décèdent, a railroadtrack foremaii, while standing with his crew some 
distance from the traek during the passage of a train, was struck and 
klljed by a telegraph cross-arm weighing 25 pounds thrown from the train 
' by deferidant's servant without looking or without belng able to see that 
décèdent or some otlier person might be struck thereby. Décèdent was 
in charge of a section of the road six miles long, and vi^as daily at some 
iwint thereon vfith his crew in the discharge of his duty. Held, that dé- 
fendant's servant was négligent as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 304.*] 

9. Négligence (§ 1*)— Anticipation of Danger. 

Anticipation o£ danger is an élément of actionable négligence only when 
the character of the act is doubtful, it being of no moment whether the 
négligent actor could hâve reasonably anticipated the présence of the per- 
son injnred at the time and place if the conditions are such as to impose 
a duty in respect to the public which was not complied wlth. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 1 ; Dec. Dig. 
S 1.*] 

In Error to the Circuit Court of the United States for the Western 
District of North CaroHna, at Greensboro. 

Action by Lillie M. Catlett, administratrix of T. W. S. Catlett, de- 
ceased, against the Western Union Telegraph Company. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

Défendant in error, hereinafter called the plaintifC, sued plaintiff in error, 
hereinafter called défendant, in the superior court of Forsyth county to re- 
cover damages incurred by the death of her intestate alleged to hâve been 
caused by tbe négligence of defendant's servant. The cause upon defendant's 
pétition was removed into the Circuit Court of the United States for the West- 
ern District of North CaroHna. PlaintifC alleged that on the 12th day of Octo- 
ber, 1006, her intestate was in the employment of the Southern Railway Com- 
pany as a section master, and while in the performance of his duties near 
ReidsvlUe, N. C, on the main Une of sald railway, working on the track of said 
road, when a train approached running north; that said intestate and his 
hands were standing near the track in a group in fuU view, and as the train 
passed the défendant Samuel Burton, who was at the time In the employment 
of the Western Union Telegraph Company and whose duty it was to throw oiï 
at certain points along the track cross-arms to be used by said telegraph Com- 
pany ; that as the sald train turned the point where plaintifC's intestate was 
standing as aforesald, and in full view of said agent and servant of said tele- 
graph Company, sald Burton threw from the car on which he was rldiug a 
large wooden cross-arm, weighing 25 poun'ds or more, upon plaintitï's intes- 
tate, killing him instantly; that the said Burton by the exercise of reasonable 
care and caution would bave avoided the killing of plaintifC's intestate; that 
just before throwing the cross-arm he looked at the group of men, and kuew 
where they were, but recklessly, carelessly, wantonly, and cruelly hurled the 
pièces of heavy timber upon plaintifï's Intestate, killing him instantly. 

Défendant, answering, admitted allégation flrst and allégation second, "save 
that it is flenled that plaintiff's intestate and his hands were in view of the 
defendant's ' servant Burton as the train approached and passed." Wlth the 
same exception, allégation 3 was admitted. Allégations 4 and 5 were denied. 
Upon the call of the case for trial, plalntifFs counsel tendered the following 
issues: "(1) Was the plaintiff's intestate's death caused by the négligence of 
the défendant? (2) What damage, if any, is the plaintiff entitled to recover?" 
In apt time the defendant's counsel objected to the flrst issue proposed by 
plaintiff, on the ground that it does not follow the allégation of the eomplaint. 
In that the words "wantonly, carelessly and recklessly" are omitted from the 
issue. The court overruled the objection of defendant's counsel to the issue, 
on the ground that tbe words "wantonly, carelessly, and recklessly" are un- 
necessary in the eomplaint, the eomplaint sufficiently charging the death as a 

•For other cases see same lopic & 5 humbek In Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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resuit of the defendant's négligence, whereupon defendant's counsel excepted. 

Plaintiff introduced Weyman Spencer, who testlfied that he was employed 
by the Southern Railway Company as a section hand, and that plaintlff's In- 
testate was his section master ; that witness was with him when he was killed. 
He said: "We were working down the railroad track, and Oapt. Catlett 
stopped when he saw the train coming, and told one of the men to step back 
down the hill and get a llnlng bar. He stepped off five feet from the track. 
I was right behind him. I was a llttle doser to the train than he was, and I 
reckon he was looking at the engine, or something. He was not looklng down 
the track the way I was, and I saw the timber corne poklng out of the car 
about three feet, and, before I could speak, the fellow had thrown the timber 
out and it struck him right across his breast and broke his neek. He died 
right oïï. Train golng north about 8 o'clock in the moming. We were sur- 
facing the track. We worked there about 10 hours every day for nearly a 
week — had six hands — didn't hâve anything on the track — ground about level 
with the track. The baggage car door was open. There was nothing to pre- 
vent man from seeing us — open space. The pièce of timber was about eight 
feet long — two pièces nailed togetber — used for cross-arms on telegraph posts. 
The section upon which we worked was six miles long. The hands are likely 
to be at any point on the track. They go over it constantly. Several wit- 
nesses testified to the same facts — one of tliem saying that it was the duty of 
Burton to repair the pôles, and, "when there were rotten cross-arms, to put 
new ones up." 

John Totten testified that he was with Catlett when he was killed; that it 
was a f air morning — there was nothing to prevent Burton from seeing the men 
— that Catlett was 8 feet from the traok, open space, straight track, thinks 
that Burton could hâve seen him for 300 yards. Witness had worked on the 
section three or four years, regular work, every day. 

Défendant introduced the engineer in charge of the engine on the day of the 
accident, who swore that the place at which it occurred was at the end of a 
curve and eut ; that the eut would break the view of a man standing back the 
distance described by the plaintiiï's witnesses ; that he saw the section hands as 
he passed them ; they were regular workers on the track, always waved hand 
at them. There was other eviderice tending to show that Burton could not see 
the deceased from the car door. The évidence showed that the train was run- 
ning from 35 to 50 miles an hour. At the conclusion of the testimony, défend- 
ant requested his honor to direct a verdict because, "taking the testimony on 
the part of the plaintifC to be true, with ail légal and reasonable inferences to be 
drawn therefrom, it does not warrant a verdict for plaintiff.". To the refusai 
to so instruct the jury défendant duly excepted. Défendant requested his 
honor to direct a verdict for that "there was a material varlance between the 
allégations and proof and duly excepted to his refusai to do so." His honor 
explalned to the jury the issues involved, defining négligence, and, in regard to 
the law of the case, said: "The court charges you, therefore, gentlemen, in 
connection with this flrst issue, that if the évidence satisfies the jury that 
Burton, as a lineman of the défendant, was required, as one of the duties of 
his employment, to travel on a railroad train and throw material off for use 
.in repairing or maintaining the telegraph Une, and that he was engagea in his 
work at the time Intestate of plaintiff was killed, and that In the discharge of 
his employment he threw from the door of a baggage car attached to a train 
moving at a rate of speed of from 35 to 50 miles an hour a heavy pièce of 
timber composed of two telegraph arms nailed together, being two pièces of 
seantling about 8 feet long, which struck and killed Intestate, and that the 
said Burton threw the said pièce of seantling where persons were, or where 
they had the right to be, that such is négligence per se, and constitutes négli- 
gence for which the company is llable; and In this connection the court in- 
structs the jury further that the Intestate, being section foreman upon this par- 
ticular section of the railway, had a right to be where he was when the seant- 
ling struck him ; that he had performed the duty which devolved upon him by 
law ; that, when he heard the train approaching, had removed himself, and 
caused his employés to remove themselves far enough from the railway track 
to permit the train to pass in safety to ail eoncemed. New, gentlemen, if jou 
find tbe facts to be — that is, by the prépondérance of the testimony — that Bur- 
ton was the agent of the company and Its lineman, and was travéling in this 
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car, , carrying thls pièce of timber, In the discharge of the dutles of his em- 
ployment, and that lie tlirew this pièce of tiœber out of tliat car door, when tlie 
car was running at from 35 to 50 miles an hour, and the Intestate being there 
near the railroad, where he had a right to be, that as to him that act on 4iie 
part of Burton was négligence for which the telegraph company is liable in 
damages." 

There was a verdict for plalntifC, assesslng her damages at $5,000. Défend- 
ant duly excepted to the Instructions given by his honor, asslgned errer as set 
out In tlie record, and appealed. 

W. M. Hendren (Manly & Hendren and George H. Fearons, on the 
brief), for plaintiflf in errer. 

C. B. Watson (Watson, Buxton & Watson, on the brief), for de- 
fendant in error. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and CON- 
NOR, District Judges. 

CONNOR, District Judge (after stating the facts as above). De- 
fendant's first exception is directed to the refusai of his honor to 
insert in the issue the words "wantonly, carelessly, and cruelly," used 
in the fourth paragraph of the complaint. The Contention is based 
upon the proposition that plaintiff has; "alleged one cause of action and 
proven another." The vice in this proposition Hes in the failure to 
note the distinction between the allégations upon which the cause of 
action is founded and those allégations which are material only as 
affecting the character and quantum of damages. The actionable 
facts alleged are that defendant's servant, by a négligent act, or an act 
donc in a négligent manner, caused the death of plaintifF's intestate. 
It is entirëly immaterial, for the purpose of establishing a cause of ac- 
tion under the provisions of Lord Campbell's act (Révisai N. C. § 
59), whether the act was wanton or cruel. "Facts showing a légal 
duty and thé neglect thereof on the part of défendant, with a resulting 
injury to the plaintifï, are sufficient to constitute a cause of action." 
29 Cyc. 565. While the law imposes différent degrees of care, based 
upon the relations existing between the parties, it adjudges that any 
injury resulting from a failure to observe such degree of care con- 
"stitutes actionable négligence. The degree of négligence, if it be pos- 
sible to define it, is of no import in fixing the liability, It may be of 
importance in fixing the character and quantum of damages to be 
awarded. A very accurate author, writing on the law of négligence, 
says: 

"There is no matter withln the range of Jurisprudence that has been the 
subject of more trOublesome controversies than the détermination of the exist- 
ence of the dégrees of négligence." 1 Bevln, Neg. 19 ; The New World v. King, 
57 U. S. 469, 14 L. Ed. 101». 

Baron Rolfe, in Wilson v. Brett, 11 M. & W. 113, well says: 

"That he cap see no, différence between négligence and gross négligence; 
that it Is the same thing, with the addition of a vituperative eplthet." 

Défendant calls our attention to authorities which hold that, when 
the plaintiff allèges that the act complained of has been willful, évi- 
dence showing such act to hâve been merely négligent constitutes a 
fatal variance. 29 Cyc. 588. The learned counsel insists that the 
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language of the complaint, in effect, charges that Burton's condtict was 
willful. We do not so interpret it. "Willful" impofts a much more 
positive affirmative mental condition prompting the act than wanton. 
Many judges hold, and with much reason, that "willful négligence" 
is a contradiction, an anomaly. "It has been generally held that will- 
ful injury is not chargea by an allégation that the act was committed 
recklessly, wantonly, or purposely, wrongfuUy or unlawfuUy." 29 
Cyc. 574. Nor is a charge of gross négligence équivalent to an alléga- 
tion of a willful act. McAdoo v. Railroad, 105 N. C. 140, 11 S. E. 
316. When it is sought to hold a master liable for the act of the serv- 
ant, it is sometimes material to inquire whether the act complained of 
emanated from the willful or malicious state of mind of the servant. 
In récent times, however, the master has been held liable for the willful 
misconduct of his servant if in the scope of his employment (Pollock 
on Torts [7th Ed.] 91), abandoning the doctrine of McManus v. Crick- 
ett, 1 East, 105, and the long line of décisions based upon that case 
(Jaggard on Torts, 39 ; Sawyer v. Railroad, 141 N. C. 873, 56 S. E. 
1039 ; Stewart v. Lumber Co., 146 N. C. 47, 59 S. E. 545). In this 
case the degree of négligence attributable to Burton is, in no possible 
point of view, material, because by the statute giving a right of action, 
the damages to be recovered are confined to "a fair and just com- 
pensation for the pecuniary injury resulting from the death of intes- 
tate." Révisai, § 60. No punitive or exemplary damages can be re- 
covered. The exceptions based upon his honor's ruling as to the form 
of the issue and the supposed variance cannot be sustained. Did his 
honor correctly instruct the jury that, if they found the condition 
summarized by him, defendant's servant was guilty of négligence as 
matter of law? 

It is uniformly held, and may be treated as the settled practice, in 
both State and fédéral courts, that : 

"When a glven state of facts are such that reasonable men may falrly dif- 
fer upon the a.uestion as to whether there was négligence or not, the détermina- 
tion of the matter is for the jury- It is only when the facts are such that ail 
reasonable men must draw the same conclusion from them that the question 
of négligence is considered as one of law for the court." Grand Trunk Ry. v. 
Ives. 144 U. S. 408, 12 Sup. Ct. 679. 36 L. Ed. 485; Texas & Pac. Ry. v. Gentry, 
163 V. S. 353, 16 Sup. Ct. 1104, 41 L. Ed. 186. 

"Questions of négligence do not become questions of law for the court, except 
where the facts are such that ail reasonable men must draw the same conclu- 
sion from them." Krelgh v. Westinghouse Co., 214 U. S. 249, 29 Sup. Ct 619, 
53 L. Ed. 984 ; Haltom v. Railroad, 127 N. O. 255, 37 S. E. 262. 

His honor, by grouping certain phases of the testimony in regard 
to which there was no contradiction, and eliminating ail such as were 
controverted, said to the jury that, if they found such facts, the law 
imputed négligence to Burton in throwing the cross-arm from the car. 
He assumed, because admitted in the pleadings: That plaintiff's in- 
testate was at the time he was killed in the discharge of his duty and 
where he had a right to be. He was not a trespasser, nor a mère li- 
censee, but an employé of the road. He exercised due care, upon the 
approach of the train, by stepping from five to eight feet from the 
track, leaving not only room for the train to pass in safety, but for 
Burton to drop the cross-arm on the side of the track at a safe distance 
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from the cars. That the train was moving at the rate of 35 to 50 
miles an hour. That Burton was the lineman of défendant, and that it 
was his duty to throw off at certain points along the track cross-arms to 
be used by défendant coitipauy. It was in évidence, without contradic- 
tion, that intestate and his hands for some considérable time were em- 
ployed each day at the point where the injury was inflicted. The 
engineer, defendant's witness, said that he saw them daily. It does 
not appear how long Burton had been employed as lineman on the 
section of the road upon which intestate worked. In view of his hon- 
or's instruction, we must eliminate the testimony tending to show that 
Burton either saw or could by a proper lookout hâve seen intestate at 
the time of, or immediately prior to, throwing the cross-arm; thèse 
questions being controverted and the évidence being either contra- 
dictory or capable of more than one reasonable inference. We are 
thus confronted with the question whether, in view of the conditions 
admitted by the pleadings, and found by the jury, under the instruc- 
tions, it was per se négligent on the part of Burton to throw the cross- 
bar from the open door of the baggage car at the point and under the 
conditions shown to exist. The instiruction is not open to the criticism 
made by the learned counsel for défendant. His honor did not hold 
that: 

"It Is négligence as a matter of law for a përson to throw from a moving 
train, In the open country, any object likely to do harm, without regard to 
where the train is, or whether persons are actually near the rallroad, or likely 
to be near." 

No such question was involved in the record, nor presented by the 
évidence. Courts deal with concrète cases, and not with académie dis- 
cussions. His honor said that if certain averments, sustained by testi- 
mony, were found to be true, they established négligence as a matter of 
law. It cannot be doubted that Burton owed the duty to exercise 
reasonable care, or that degree of care which a reasonably prudent man 
under the same or similar circumstances would exercise to avoid injur- 
ing any person rightfully on, or near to, the track. The standard of 
duty is thus laid down by the Suprême Court : 

"Négligence is the fallure to do what a reasonable and prudent person would 
ordinarily hâve done under the circumstances of the situation, or doing what 
such person under the existing circumstances would not hâve done. The es- 
sence of the fault may lie in omission or commission. The duty is dictated and 
measured by the exigeneies of the occasion." Kallroad Co. v. Jones, 95 U. S. 
439, a L. Ed. 506. 

Since the décision of Russell v. Railroad, 118 N. C. 1098, 24 S. X 
■SIS, this standard of duty has obtained in the courts of North Carolina 
- — sometimes called the rule of the "idéal prudent man." "Légal nég- 
ligence is the absence of that degree of care which the law requires a 
:man to exercise under the peculiar circumstances in which he may be 
placed for the time being, or the party charged with the injury must 
act like a man of ordinary prudence would under similar circumstan- 
ces." Brinkley v. Railroad, 126 N. C. 88, 35 S. E. 238. 

We concur with his honor that, applying this standard to Burton's 
conduct, he was guilty of négligence. To throw from a rapidly mov- 
ing train without looking, or without being able, to see whether a per- 
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son whose duty it was to be somevvhére along a section of six miles 
of the track and who was daily at some such point, two pièces of tim- 
ber 8 feet long and weighing 25 pounds, nailed across each other with 
sufficient force to project it from 5 to 8 feet beyond the track and 
crush the body, break the neck of a human being, is, to put it mildly, 
négligent, without due care, and in disregard to a plain duty. It is 
inconceivable that the "idéal prudent man" under Hke circumstances 
could act with such disregard of conséquences. Conceding that it was 
lawful and proper for him to drop the cross-arm at or near to the side 
of the track, certainly it was not necessary to accomplish that end to 
throw it with such force as to make it a deadly missile. It is not un- 
reasonable to infer that Burton was familiar with the track, that he 
had passed over it before in the discharge of his duty. He certainly 
knew that at the point at which he threw the cross-arm there was a 
necessity for it; that the one then in use was to be replaced. It is a 
reasonable inference that he had recently been there. However this 
may be, it was his duty to exercise a reasonable degree of care to avoid 
injuring persons whose duty called them to be near to the track. As- 
suming that, either by reason of the curve, the eut, the "lay of the 
land," or the rapidity of the train, he could not see that intestate was 
near the track, thèse conditions should hâve made him more careful 
to avqid giving the cross-bar such momentum as to endanger human 
life. A man may not discharge a deadly weapon into a dark space, 
where people hâve a right to be, and avoid the conséquences of his act 
by saying that, by reason of the darkness, he could not see the victim 
of his négligent conduct. The conditions by which he was surrounded 
imposed a higher degree of care to avoid injuring another by his con- 
duct. If he saw the injured person and shot, he would be guilty of 
murder. If he could hâve seen him by the exercise of reasonable care 
and failed to do so, and shot, he would be guilty of manslaughter. 
If he could not see, but knew that persons were probably there, had 
duties which called them to be there, he would be guilty at the least 
■of négligence. 

Mr. Justice Moody in Atchison, etc., R. R. v. Calhoun, 213 U. S. 1, 
29 Sup. Ct. 321, 63 L. Ed. 671, quotes with approval the language of 
Sir Frederick Pollock : 

"The reasonable man, then, to whose Idéal behavlor we are to look as the 
standard of duty, will neither negleet what he ean forecast as probable, nor- 
waste his anxiety on events that are barely probable. He wlU order his pré- 
caution by the measure of what appears likely in the known course of thlngs." 
Pollock on Torts (8th Ed.) 41. 

In applying this language to the facts in that case, the learned jus- 
tice says : 

"In judging of the defendant's conduct, attention must be paid to the place 
where the truck was left. If It had been where the passengers were at ail 
likely to get on or off the train and a passenger stumbled over it to his hurt, 
there could be no doubt of the llability of the railroad." 

So, in the case before us, if the point at which the cross-arm was 
thrown was one at which no employé was "at ail likely" to be, the duty 
■of prévision would not as a mattcr cf law be imposed. It would be 



73, . ' ' 177 FEDBKAL EEPOHTBB. 

at least a question for the jury, but it is established beyond question,, 
and we know as of common knowledge that on our great trunk lines 
of railroads common prudence, if net positive law, requires tlie section 
hands to be constantly passing over and frequently working upon each 
section of the track. It would be trifling with the court to say that a 
lineman of défendant company, whose duty it was to pass over the 
road frequently, did not know this condition. It would be to impute to 
défendant négligence in the sélection of its servant to suggest that it 
employed a lineman, who was not reasonably familiar with this con- 
dition. Viewed from any possible point of view, Burton was négli- 
gent in the manner in which he threw the cross-arm from the moving 
car. 

Défendant strongly urges upon us the argument that he could not 
reasonably hâve anticipated that intestate would be at the place at 
which he threw the cross-arm. This is not the test of liability for the 
resuit of a négligent act. If the character of the act is doubtful, the 
question of reasonable appréhension enters into the problem of liability 
for a neglect of the duty of prévision ; but, if the conditions are such 
as to impose the duty in respect to the public, it is of no moment 
whether the négligent actor could hâve reasonably anticipated the prés- 
ence of the person injured at the time and place. This élément of 
actionable négligence has sometimes been obscured by faiHng to, keep 
this distinction in view. In Smith v. London L. W. Ry. Co., L. R., 6 
C. P. 21," Blackburn, J., said : 

"What the défendants mlght reasonably anticlpate Is only material with réf- 
érence to the question whether the défendants were négligent or not and can- 
not alter their, Uability if they were guilty of négligence. If the négligence 
were once established, it would be no answer that it did much more damage 
than was expected. If a man Ares a gun across the road, where he may rea- 
sonably antlcipate. that persons will be'passing, he is guilty of négligence and 
liable for the injury he hàs Caused ; but, if he lires in his own wood, where 
he cannot reasonably anticipa te that any one will be, he is not Uable to any 
one whoin ije shoots, which shows that what a person may reasonably anticl- 
pate is important In considering whether he has been négligent." 

Mr. Bevîn, àfter a careful review of the authorities, says: 

"When négligence is once shown to exist, it carries a liability for the con- 
séquences arising from it, whether they he greater or less, until the inter- 
vention of some ,diverting force, or until the force put in motion by the négli- 
gence has itself become exhausted." 1 Neg. 88. 

"A tort feasor Is liahle for ail injuries resulting directly from his wrongful 
act, whether they, could or could not hâve been seen by him. * * * Xhe- 
real queistibn in thèse cases is: Did the wrongful conduct produce the in jury 
complalned of, and not whether the party coinmltting the act could hâve 
anticipated the result" Haie on Damages, 36-8; Ramsbottom v. Railroad, 
138 N. G. 88, 50- S. E. 448; Johnson v. Railroad, 140 N. G. 574, 53 S. E. 362. 

The présence of the deceased at the point where the cross-arm was 
thrown did not affect the légal quality or character of the act. The 
other conditions made the act wrongful. The impact between the 
cross-arm and the body of the deceased gave to him a cause of action, 
and his death,- from such impact, by virtiie of the statute, gave to plain- 
tiff a cause of ; action, with :the right to recover such damages as en- 
sued from his death. We hâve examined Fletcher v. B. & O. R. R.^ 
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168 U. S. 135, 18 Sup. et. 35, 43 L. Ed. 411. Nothing said in that 
case conflicts with the ruling of his honor or our conclusion. There 
tlie court below passed judgment of nonsuit, and the sole question 
was whether there was any évidence sufficient to carry the case to the 
jury. No other question was raised by the exception. There were a 
number of controverted questions of fact upon the finding- of which 
the liability of défendant depended. Hère the sole question was one 
of law upon practically conceded facts. 

Upon a careful examination of the entire record we find no ré- 
versible error. 

The judgment must be affirmed. 



HARRIS V. FALIi. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1910.) 

No. 1,589. 

1. Phtsicians and Surgeons (§ 14*) — Degeee op Skill and Oabe Requieed. 

In undertalilng the performance of a surgical opération and to glve sub- 
séquent care to the case, the surgeon incurs the obligation to exercise 
thoughout the performance of his engagement both the ordinary care and 
sliill of his profession in the light of modem advancement and learning 
on the subject, and his own best ability, skill, and care. 

[Ed. Note. — For other cases, see Physicians and Surgeons, Cent. Dig. §§ 
21-30; Dec. Dig. § 14.*] 

2. Phtsicians and Surgeons (§ 18*) — Action foe Malpeactice— Questions 

FOB Jury. 

In an action against a surgeon for malpractlce in falling to properly 
treat and care for a wound made by a surgical opération, where there is 
no direct évidence to show whether défendant or other physicians or sur- 
geons who assisted in caring for the patient after the opération was 
chargeable with the négligence proved, such question is one of fact for 
the jury, If there is circumstantlal évidence from whlch an inference as 
to the one in fault may be fairly drawn. 

[Ed. Note. — For other cases, see Physicians and Surgeons, Cent. Dig. § 
44; Dec. Dig. § 18.*] 

3. Pbtsicians and Suegeons (§ 18*) — Action fok Malpkactice— Evidence- 

Local CUSTOM. 

A custom of the locality or a particular hospital with respect to the 
care of patients after a surgical opération, the dressing of the wound, 
etc., cannot be shown to affect the right of a patient to recover for mal- 
practlce, where he was a stranger to the locality, and Is not shown to 
hâve had knowledge or notice of the custom. 

[Ed. Note. — For other cases, see Physicians and Surgeons, Dec. Dig. 
5 18.*] 

4. Phtsicians and Surgeons (§ 16*) — Liability of General Peactitioner 

fos negligence op hospital attendants. 

Plaintiff, who was a résident of Ohio, employed défendant as a surgeon 
to treat him in Chicago in a hospital Incorporated for gênerai hospital 
purposes, and under the management of a board of trustées. Plaintiflf 
came to Chicago, contracted with the hospital authorities for his room 
and accommodations, and received and paid for care and treatment from 
Its regularly employed nurses and house physicians after the performance 
of a surgical opération by défendant, who was an Independent practition- 

•For other cases see same topic & S numbub in Dec. & Am. Digs. 1907 to date, & Rep'r Iiidex.ea 
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er, In addition to the after-care and treatment glven by défendant Eeld, 
that the gênerai custom of such hospitals to furnlsh llke service, and ot 
reliance thereon by an Indépendant operatlng surgeon and 'by patienta 
thereln for the usual care and after-treatment inddental to an opération, 
were matters within eommon knowledge and of whlch plaintifC was 
charged wlth notice, and that the mère undertaUing of défendant to op- 
erate did not Imply his further undertaklng to be personally responsible 
for fault or négligence on the part of such hospital attendants, neither 
known to nor discoverable by him in the exercise of care and skill in the 
performance of his engagement. 

[Ed. Note. — For other cases, see Physldans and Surgeons, Dec. Dig. t 
16.*1 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

The plaintifï in error, Dr. Malcolm L. Harris, a surgeon of Chicago, 
was défendant below, in an action brought by Frederick E, Fall, the 
défendant in error, for alleged malpractice, which resulted in a verdict 
and judgrtieht for $4,000 damages against'Dr. Harris. Tbis writ of 
error is sued out for review thereof, with an extended assignment of 
errors. Ail questions raised, however, which are deemed essential, 
are mentipned in the opinion, together with the pertinent facts. Re- 
versed. 

O. W. Dynes and James M. Sheean, for plaintiff in error. 

C. Arch Williams and F. S. Loomis, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. In this action the défendant below, Dr. 
Harris, is charged with malpractice in a surgical opération and subsé- 
quent treatment, ail performed at Chicago Policlinic Hospital.. The 
direct évidence of facts in the case appears in testimony which is free 
from conflict in most particulars, and the verdict in favor of the plain- 
tiff rests on déductions from such facts. Numerous errors are as- 
signed for review — mainly in rulings upon évidence received or offered 
and instructions to the jury given or refused — but on examination we 
believe no réversible error appears, unless it arises out of one of the 
instructions upon the law of the case. Extended discussion of the 
several rulings complained of, aside from the instruction referred to, 
is deemed unnecessary, either for purposes of a new trial or otherwise ; 
and remarks upon leading exceptions will serve for disposition of the 
others, without spécifie mention. 

The plaintiff, Fall, resided at Toledo, Ohio, was suffering with an 
ailment, and had been under treatment of Dr. Haskins, of that place, 
for several months. Believing the trouble to be caused by stone in the 
right ureter, Dr. Haskins advised an opération by the défendant, Dr. 
Harris (whom he knew both personally and by réputation as a surgeon 
of skill)> and was authorized by the patient to correspond with Dr. 
Harris to that end. An arrangement was made accordingly for Dr. 
Harris to attend to the case, at Chicago, in the Policlinic Hospital. 
Dr. Haskins and Fall proceeded to Chicago, obtained place in the 
hospital November 16, 1904, and Dr. Harris operated on November 

, 'r.r other cases, eee saroe topic & | numebe In Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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17th. Finding no ureteral stone, further exploration was postponed, 
as Dr. Harris states, "to study the case further before attempting any 
more radical means" — Fall remaining at the hospital under care of 
Dr. Harris, and Dr. Haskins returning to Toledo. 

In the course of several weeks, the developments were deemed suf- 
ficient by Dr. Harris to require another opération. He sent word ac- 
cordingly to Dr. Haskins, who then returned to Chicago to be présent, 
and the second opération was performed by Dr. Harris at the hospital 
January 12, 1905. On this occasion two incisions were made — one 
in front, reopening the first wound, and ascertaining that the ureter 
had parted, and the other in the back for removal of the right kidney, 
which was accomplished. 

The présent controversy arises out of the last-mentioned opération 
for removal of the kidney and ensuing treatment of the wound, as the 
évidence establishes that at some stage of treatment a band of gauze 
used therein was deposited and left in the kidney cavity, causing seri- 
ons disturbance, until removed long afterwards, through another opér- 
ation ; and the prier transactions ref erred to are pertinent only by way 
of proving the continuons relation which existed between Dr. Harris 
and the patient, put in issue by the défendant. While several other 
surgeons and attendants were présent during the ojjeration, removal 
of the kidney, and immédiate treating and dressing of the wound, it 
is undisputed that Dr. Harris personally attended to ail of thèse pro- 
ceedings, with the usual incidental service of the attendants. In référ- 
ence to the treatment, Dr. Harris testifies that he "used fabrics to clean 
out the wound," but left "nothing in the wound" when finished ; that 
he then "packed with drainage," by inserting successively strips of 
gauze, by means of an instrument, with the first strips reaching "the 
bottom of the cavity," the next "two inches further up" and so graduat- 
ing their locations ; that he thus "put in five or six" strips — making no 
count or record of the exact number — each strip for such use being 
seven or eight inches wide and a yard long ; that the outer end of each 
strip- was held in a clamp during the process and each end remained 
outside the wound, for removal at the next dressing ; and that he then 
sewed up the wound, leaving an opening for packing "two to two and 
one half inches in length," and then "put on the outside dressing." 
Other witnesses place the length of the opening thus left at one inch 
and give différent recollections of the number of strips inserted in the 
wound. Thereafter Fall remained at the Policlinic Hospital until 
March 2, 1905, under the charge of Dr. Harris, who made fréquent 
examinations of wound and dressings, and on occasions attended to 
the dressing; but generally Dr. Hamill or Dr. Lane, internes of the 
hospital, attended to the packing and dressing under instructions given 
them by Dr. Harris. The testimony is conflicting whether Dr. Harris 
personally attended to the first packing and dressing, after the day 
of the opération, and how many strips were then found and removed 
from the wound. Throughout Fall's stay at the hospital the wound 
remained open and unhealed, discharged pus, and gave much un- 
easiness, but he was assured by Dr. Harris that ail was going well ; 
177 F.— « 
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and on March 2d, under approval of Dr. Harris, Fall was removed to 
a Toledo Hospitaî. 

At Toledo Dr. Haskins attended to the drainage and dressing ; and 
after about two months, on consultation with Dr. Randolph, a Toledo 
surgeon of skill, it was concluded that the conditions required another 
opération. On June 3d a letter was sent to Dr. Harris, informing him 
of their opinion and asking advice, but bis absence delayed a reply, so 
that Dr. Randolph operated on June 15th. This opération disclosed 
in the kidney cavity "a large pièce of gauze" (as described by Dr. 
Randolph) and "the granulated tissue had fiUed up pretty well," so 
that he had to "curette it" for removal of the bunch of gauze, which 
was found to be of the size and description used for drainage pack- 
ing. After such remoyal discharges of pus ceased and the wound 
healed, so that Fall's recovery had progressed favorably. 

The foregoing summary necessarily omits mention of many circum- 
stances in évidence and expert opinions, which may bear upon the is- 
sue of Personal responsibility for thus leaving the gauze in the kidney 
cavity ; but ail such testimony makes for the weight of évidence one 
way or the other, a matter not reviewable hère, and therefore not 
open to considération. 

The desirability or need of the opération and removal of the kidney 
is not within the issue ; nor is it questionable that Dr. Harris was of 
excellent repute for skill in surgery, and that the removal was skill- 
fully performed. Neither the fact of bis undertaking to operate, and 
as well to attend personally to the immédiate treatment and give subsé- 
quent care at the hospitaî, nor the matter of compensation therefor, 
are open to dispute under the testimony. If any issue arises upon the 
actual undertaking for care of the case, it is in référence to service on 
the part of the hospitaî internes. The Chicago Policlinic Hospitaî was 
incorporated for gênerai hospitaî purposes, neither owned nor con- 
trolled by Dr. Harris, although he was a member of the faculty and of 
the board of directors. His patients were frequently sent and received 
there for opérations by him and for subséquent treatment, making their 
own arrangement for hospitaî accommodations. Neither of the internes 
at the hospitaî was an independent employé or servant of Dr. Harris, 
nor of his sélection or under his charge, otherwise than through their 
présence in the hospitaî service. Dr. Harris informed Fall, through 
a letter to Dr. Haskins answering the inquiry, that "the expense at the 
hospitaî varies from eight to twenty dollars a week, according to the 
room," and Fall entered the hospitaî at a $13 rate, which was paid 
during his stay, but was not informed what was included therein. 

In undertaking this professional work, the obligation was incurred 
by Dr. Harris to exercise throughout the performance of his engage- 
ment both "the ordinary care and skill bf his profession, in the light of 
modem advancement and learning on the subject" and his own best 
ability, skill, and care. Gillette v. Tucker, 67 Ohio St. 106, 134, 65 N. 
E. 865, 93 Am. St. Rep. 639, 643, and notes; Ballou v. Prescott, 64 Me.' 
305; Williams v. Gillman, 71 Me. 21; Lawson v. Conaway, 37 W. 
Va. 159, 168, 16 S. E. 564, 18 E- R. A. 637, 38 Am. St. Rep. 17, 34; 
Akridge v. Noble, 114 Ga. 949, 41 S. E. 78. That the facts stated, 
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therefore, establish a case of malpractice and serious injury, welî 
within the rule, if Dr. Harris was responsible for leaving the gauze in 
the kidney cavity, is unquestionable ; and, while it is not disputed that 
he would be answerable for any personal négligence proven, the main 
propositions for déniai of liability are that no such personal négligence 
in opération or treatment is established by proof ; that Dr. Harris is 
neither charged in the déclaration for négligence of other participants 
in the treatment, nor liable in any event therefor ; and that the verdict 
is predicated on liability for such négligence of other "independent 
contractors." 

The first error assigned is for déniai of motions to direct a verdict. 
It is urged under the first above-mentioned proposition substantially 
as follows: That the fault of leaving the gauze in the wound is at- 
tributable, either equally or with more probability, to one or another of 
the hospital surgeons (internes) or to Dr. Haskins; and that it thus 
calls for a "sheer guess" by the jury to name the guilty party, and au- 
thorizes no finding against Dr. Harris. We believe this proposition to 
be untenable, both in premise and conclusion. It assumed to invade 
the province of the jury, to fix the weight to be given the facts directly 
proven, and thereupon to set aside the elementary doctrine of circum- 
stantial proof, with déductions therefrom of the ultimate f act. While 
it is true that no admission of fault appears from the lips of either 
party referred to, and that there is no direct testimony that either one 
committed the fault in person, nevertheless the truth may be ascertain- 
able from facts and versions which are in évidence ; and (without com- 
ment on the circumstances) we are content to overrule the claim that 
the facts hère in évidence are insufficient to that end. The inquiry is 
one purely of fact (for the jury), both to find the circumstances which 
appear from crédible testimony and the reasonable déductions of fact: 
and the motions were rightly denied. 

Error is assigned on a number of rulings by the trial court in the 
admission and exclusion of testimony, but we believe none of thèse rul- 
ings to be erroneous. The only one which seems to require mention 
is the exclusion of testimony profifered by the défendant to show "that 
at the time and place of the treatment by défendant of plaintiff it was 
the custom of reasonably careful" surgeons in treating similar cases 
to leave the "subséquent care of patients in the matter of dressing, 
packing, and unpacking of such wounds to the house doctor." In each 
form of tender the proof of custom was thus limited either to Chicago 
or to the hospital in question — not a gênerai custom. The rule is ele- 
mentary that such local custom cannot enter into the contract made 
with a stranger to locality and custom without évidence tending to 
show notice ; and, no offer appearing to prove that either the plaintiff 
or Dr. Haskins, who represented him in the arrangement, was famiHar 
with the alleged local custom, the exclusion was not erroneous. The 
further tender, which was ultimately incorporated in the written prof- 
fer (as filed nunc pro tune), to prove that the house physicians "were 
of ordinary skill," etc., requires no discussion in the foregoing view. 

The only other assignments requiring mention relate to instructions 
to the jury, given and refused. No exception appears to those which 
were given aside from one paragraph, nor do we believe they are other- 
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wise erroneous or wanting in fair présentation of the issues. We be- 
lieve the paragraph referred to states an erroneous rule of liability, 
but hâve hesitated over the inquiry whether it must be treated as 
prejudicial error under the undisputed circumstances in évidence. Our 
conclusions are that préjudice must be presumed and reversai directed 
accordingly. The paragraph reads : 

"The défendant has clalmed that even though plaintlff did earry the gauze 
from Chicago In hls body when he left hère in March that the défendant Is 
not to be held responsible for that, unless It appears that the défendant was 
responslble for allowing the plaintiffl to go away from hère with the gauze in 
his body as dlstinguished from the house surgeon, who the testimouy shows 
partl'Cipated In the treatment of and care of the plaintlff during hls entire 
stay at the Pollclinlc Hospltal. But on that question I charge you as a inat- 
ter of law that the défendant In this case cannot défend hlmself by saying 
that what was negligently done to this plaintlff, if négligence there was, is 
attrlbutable to some one or more of the house surgeons at the Pollclinlc Hos- 
pltal. It was his case, and he must discharge his obligation to the plalntifC 
under the facts in this case as if he had no house physlcian associated with, 
or partieipating with, him in the care and treatment of this plaintlff." 

This instruction cannot be upheld on the theory that Dr. Harris may 
be liable for failure to trace the pus discharges and other ill condi- 
tions of the wound to the présence of the foreign substance, so that 
exercise of due care required its removal before the patient left his 
charge. If submission in that view were admissible under either count 
of the déclaration, then the question whether failure to discover and 
remove the cause was due to want of reasonable care on the part of 
Dr. Harris, was one of fact for the jury to détermine from ail the testi- 
mony under instruction to that efïect ; and no such distinct submission 
appears, either in the paragraph quoted or elsewhere in the charge. 
Moreover, we do not understand the déclaration to charge such-mal- 
practice, although we believe the objection to be untenable, as raised 
in the brief of çounsel, that the déclaration is insufHcient to include 
any négligent conduct therein of the hospital physicians (as assumed), 
which may be chargeable directly to Dr. Harris. 

Support for the instruction, therefore, rests on this proposition: 
That the engagement of Dr. Harris, under the circumstances in évi- 
dence, conclusively implies his obligation, not only to perform and com- 
plète the opération — which, as defined in Akridge v. Noble, 114 Ga. 
949, 41 S. E. 78, "begins when the opening is made into the body and 
ends when this opening bas been closed in a proper way after ail ap- 
pliances necessary to the successful opération hâve been removed from 
the body" — but to attend, either personally to ail care, dressings and 
treatment required, or employ professional assistants therefor, until 
recovery or discharge from such care. We believe no such undertak- 
ing on the part of Dr. Harris can reasonably be presumed under the 
évidence, and that it is without sanction under any authority called 
to attention. The proposition ignores thèse potent facts : The patient 
entered.the Policlinic Hospital, contracted there for his room and ac- 
commodations, and received care and treatment from its nurses and 
house physicians throughout his stay, for which he made weekly pay- 
ments; and the hospital was incorporated for gênerai hospital pur- 
poses, under management of a board of trustées, was neither owned 
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nor controlled by Dr. Harris, nor were the house physicians selected 
or engaged by him, nor within his control, except as their services were 
tendered as part of the hospital service. We b^ieve, moreover, that 
proof of local custom in respect of such hospital service was net need- 
ful ; that the gênerai custom of incorporated gênerai hospitals in like 
localities, to furnish like service, and of reliance thereon by an in- 
dependent operating surgeon and by patients therein for the usual 
care and after-treatment incidental to an opération, are matters within 
coramon knowledge and entitled to notice accordingly. In Baker v. 
Wentworth, 155 Mass. 338, 29 N. E. 589, this custom in respect of 
nurses is recognized, and the operating surgeon held exempt from 
liability for négligence of the nurses, although the patient supposed 
(in the absence of représentations) that the hospital was owned by the 
surgeon; and in Perionowski v. Freeman, 4 Foster & F. 977, 980, 
Cockburn, C. J., remarked upon the practice (there proven) of sur- 
geons to leave care of their patients in varions détails to the hospital 
nurses that such practice was "indispensable," and the operating sur- 
geon was not liable for their négligence. So, thèse hospital attendants, 
known as "internes" (usually young physicians), are furnished at the 
gênerai hospitals to attend to the ordinary work of dressing and treat- 
ing the wound (left by an opération) on the way to recovery ; and the 
mère undertaking of the surgeon to operate, under call or engagement 
therefor, cannot, as we believe, imply his further personal undertaking 
for the ordinary détails of after-treatment, to make the doctrine of 
respondeat superior applicable, to charge him for fault or négligence 
on the part of such hospital attendants, neither known nor discoverable 
by the surgeon in the exercise of care and skill throughout his en- 
gagement. No doubt is entertainable, however, that the professional 
undertaking in the case at bar extended as well to the subséquent visits, 
observations, and personal treatment in évidence with the attendant 
obligation for the exercise of skill and care therein. 

We are of opinion, therefore, that the above-quoted instruction was 
erroneous ; and the judgment is reversed, and the cause remanded 
accordingly for a new trial. 



VAN DTKE et al. v. MIDNIGHT SUN MINING & DITCH OO. 

(Circuit Court of Appeals, Ninth Circuit. March 9, 1910.) 

No. 1,698. 

1. Eminent Domain (§ 253*)— Appbalable Obdebs— Aiaska Code— Condem- 

NATION PEOCKEDINGS. 

Clv. Code Alaska, c. 22, § 207, concemliig eminent domain, provides for 
the making of findings of certain facts tefore the condemnation of land, 
and that "The plalntiff or the défendant, or any party interested in the 
proeeedings, can appeal to the United States Circuit Court of Appeals for 
the Ninth Circuit from any finding or judgment made or rendered under 
this chapter as in other cases. Such appeal does not stay any further pro- 
eeedings under this chapter." Held, that a party may 'appeal from such 

•For other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indesea 
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flndings and an' prder of cotidemnatlon based thereon wlthout waitlng for 
the assessment of damages. 

[Ed. Note.— For other cases, see Eminent Domain, Cent Dig. §§ 660- 
eeî ; Dec. Dlg. § 253'.*] 
2. Waters and Watee Coueses (§ 15*)— Watee Rights in Alaska— Law Gov- 

EENING. 

The eommon-law doctrine of rlparlan rights does not apply to the Sew- 
ard Peninsoila in Alaska ; but the waters of nonnavigable streams on pub- 
lic lands are subject to appropriation for mlning, agricultural, and other 
useful purposes, and the locator of a mining claim on such a stream ac- 
quires no riparlan rights by reason of such location as against a prior 
appropriator. He is, however, entltled to the contlnued use of so much 
water as he has been diverting and applylng to a bénéficiai use as against 
a subséquent appropriator; there being no law of the territory requiring 
posting or recording of the notices of such appropriation to give him a 
vested right thereto. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
S 7 : Dec. Dig. § 15.*] 

Hunt, District Judge, dlssenting. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Proceeding by the Midnight Sun Mining & Ditch Company against 
S. P. Van Dyke and D. W. McKay under the eminent domain act of , 
Alaska. From the findings and an order of condemnation, défendants 
bring error. AfHrmed; 

Elwood Bruner and J. Allison Bruner, for plaintiffs in error. 
S. T. Jeffreys and James E. Fenton, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge 

ROSS, Circuit Judge. The plaintiffs in error are, and hâve been 
for a considérable period, the owners of certain placer mining claims 
on Big Hurrah creek, Alaska, so located as to cross that stream. They 
allège, and they gave évidence tending to show, that ail the water of 
the creek is necessary for the proper wôrking and developing of their 
claims.' In 1902, after the location of thèse claims by the plaintiffs in 
error, the défendant in error posted notices near the creek and fîled a 
claim in the recorder's ofHce of the district setting forth that it had 
appropriated ail the water pf Big Hurrah creek. In pursuance of that 
notice, the. de fendant in error in the year 1904 constructed a ditch, 
tapping the creek above the plaintiffs in error's claims, and running for 
a distance of six or eight miles, by means of which ditch the défend- 
ant in error has been and is diverting ail the watér of the creek, thus 
depriving the plaintiffs in error of any of it. This ditch was con- 
structed across the said mining claims of the plaintiffs in error. The 
évidence is conflicting as to whether, at the time of its construction, 
the plaintiffs in error objected thereto; but it does show, without con- 
flict, that they subsequently denied the right of the défendant in error 
tb run the ditch over their land, and demanded its removal. Where- 
upon the défendant in error brought the présent suit to condemn a 
right of way for its ditch over the claims of the plaintiffs in error, 

•For other casas ses sama topic & i kumbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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relying on chapter 22 of title 3 of an act entitled "An act making 
further provisions for the civil government of Alaska and for other 
purposes," approved June 6, 1900 (Act June 6, 1900, c. 786, 31 Stat. 
522). In their answer the plaintiffs in error deny the right of the 
Company to condemn such right of way and pray for a decree orderiug 
the removal of the ditch and the payment of damages for the tres- 
pass committed by the company in running it on their lands. The 
court found that the company had a right to ail of the water of Big 
Hurrah creek by virtue of its appropriation ; that the use to which it 
was putting the water was a public use ; and that a right of way across 
the plaintiffs in error's claims was necessary to the proper exercise of 
the public use. Accordingly, the court made an order of condamna- 
tion, and, a motion made by the plaintiffs in error for a new trial being 
overruled, they sued out the présent writ of error to this court, which 
writ the défendant in error moved to dismiss, contending that the order 
or judgment complained of was interlocutory and not final, and that 
therefore the Court of Appeals is without jurisdiction. 

The proceeding was under section 207 of chapter 22 of the Civil 
Code of Alaska, concerning eminent domain, which makes it necessary 
for the court to find certain f acts bef ore condemnation — among them : 
(1) That the use to which the property is to be applied is a use au- 
thorized by law. (2) That the taking is necessary to such use. (3) If 
already appropriated to some public use, that the public use to which 
it is to be applied is a more necessary public use. 

It is upon findings so made that there is established a basis for 
further proceedings. The findings constitute the décision of the court 
upon the vital question of whether or not the property sought to be 
taken can be condemned at ail. Congress evidently deemed them of 
great importance, for in the same clause of the Code making findings 
necessary it provided that : 

"The plaintifï or the défendant, or any party Interested In the proceedings, 
can appeal to the United States Circuit Court of Appeals for the Nlnth Cir- 
cuit from any flnding or judgment made or rendered under this chapter as in 
other cases. Such appeal does not stay any further proceedings under this 
chapter." 

While there may be an appeal from an assessment made by commis- 
sioners after damages are assessed, nevertheless this right to hâve the 
findings and order of condemnation reviewed by this court is given 
in plain language. The requirement that the appeal shall be "as in 
other cases" refers to the practice in the mode of taking the appeal, 
rather than to cases wherein an appeal may lie. We find, too, that the 
whole of section 207 of the Code of Alaska, as we hâve cited it, was 
taken from the Code of Civil Procédure of Montana, where it can be 
found in section 7334, title 7, "Eminent Domain," Rev. Codes Mont. 
1907, or section 2214, Codes Mont, adopted in 1895. The Suprême 
Court of Montana directly construed the statute in State ex rel. 
Davis V. District Court, 29 Mont. 153, 74 Pac. 200, and held that a 
défendant had a right of appeal from an order of condemnation made 
upon findings under the statute referred to, and before damages were 
asses.sed; and in Helena Power Transmission Co. v. Spratt et al., 35 
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Mont. 108, 88 Pac. 773, 8 L, R. A. (N. S.) 567, appeal was aiso taken 
from a judgment or order appointing commissioners after findings 
had been made. 

As thèse interprétations of the statute conform to our own views, 
we overrule the motion to dismiss the writ of error and pass to the 
merits of the case. 

The counsel for the plaintiffs in error are mistaken in saying, as 
they do, that the évidence introduced in the cause conclusively shows 
that the diversion of the vsraters of Big Hurrah creek by the plaintifï 
was not for any public use, but solely for its own purposes. If so, as 
a matter of course, the plaintiff had no right-of condemnation. But 
we think the évidence was sufficient to justify the finding of the court 
to the efïect that the plaintiffs appropriation of waters of Hurrah 
creek was made not only for its own benefàt, but also in behalf of a 
pubHc use. In pursuance of that appropriation, the plaintiff did supply 
the public with such waters, as the proof shows, and can be compelled 
to do so to the extent of its supply, That the plaintiff was incorporated 
for that purpose, among others, is also found by the trial court, and 
it hardly needs be said, in view of the provisions of section 204, c. 23, 
of the Alaska Code, which provides that the law of eminent domain 
may be exercised in behalf of "canals, ditches, flumes, aqueducts, and 
pipes for public transportation, supplying mines and farming neigh- 
borhoods with water, and sites for réservoirs necessary for collecting 
and storing water ; roads, tunnels, ditches, flumes, pipes and dumping 
places for working mines," that the plaintiff's appropriation in ques- 
tion was in behalf of a public use. 

It is, however, a conceded fact in the case that, prior to the appro- 
priation under which the plaintiff claims, the placer mining claims held 
by the plaintiffs in error were located across Hurrah creek below the 
point of the défendant in error's subséquent diversion, and if it be true, 
as is contended on behalf of the plaintiffs in error, that the common- 
law doctrine of riparian rights applies to the case, it would f ollow that 
the défendant in error had no right to divert any of the water from 
the creek above their claims. Apart from the fact that the court will 
take judicial notice of the cHmatic and physical conditions of the 
Seward Peninsula, on and in which the properties in question are 
situate, the évidence presented to the court below shows without con- 
flict that that Peninsula is valuable chiefly, if not entirely, for its gold 
and other minerai deposits, much of it being in benches remote from 
the streams, and that water is essential to the washing out and pro- 
curing of the gold. Indeed, in few, if any, sections of the varions 
mining states and territories, is water more essential for that purpose 
than in Alaska. To states and territories so circumstanced, it has long 
been settled that the common-law doctrine of ripariart rights is inap- 
plicable. It is true that a provision of the statutes of Alaska, to wit, 
section 367, puts in force therein a portion of the common law, but 
only "so much of the common law as is applicable, and not inconsistent 
with the Constitution of the United States, or with any law passed or 
to be passed by Congress." 

In the case of Atchison v. Peterson, 20 Wall. 511, 22 L. Ed. 414, the 
Suprême Court of the United States held that, as respects the use ûf 
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water for mining purposes throughoiit the Pacific states and terri- 
tories, the doctrines of the common law declaratory of the rights of 
riparian owners were, at an early day after the discovery of gold, 
found to be. inapplicable, or applicable only in a very limited extent, to 
the necessities of miners, and inadéquate to their protection. "By the 
common law," said the court, "the riparian owner on a stream not 
navigable takes the land to the center of the stream, and such owner 
has the right to the use of the water flowing over the land as an inci- 
dent to his estate. And as ail such owners on the same stream hâve 
an equality of right to the use of the water as it naturally flows, in 
quality, and without diminution in quantity, except so far as such 
diminution may be created by a reasonable use of the water for cer- 
tain domestic, agricultural, or manufacturing purposes, there could not 
be, according to that law, any such diversion or use of the water by 
one owner as would work material détriment to any other owner be- 
low him. Nor could the water by one owner be so retarded in its flow 
as to be thrown back to the injury of another owner above him." 

In the subséquent case of Basey v. Gallagher, 30 Wall. 683, 23 L. 
Ed. 453, the court held that the views expressed and rulings made in 
the case of Atchison v. Peterson "are equally applicable to the use of 
water on the public lands for purposes of irrigation." 

Again, in Broder v. Water Company, 101 U. S. 376, 35 L. Ed. 760, 
the court said : 

"It Is the established doctrine of thls court that rights of miners who had 
taken possession of mines and worlîed and developed them, and the rights 
of persons who had constructed canals and dltches to be used in mining opéra- 
tions and for purposes of agricultural Irrigation In the région where such 
artificial use of the water was an absolute necessity, are rights which the gov- 
ernment had by its conduct recognized and encouragea, and was bound to pro- 
tect, before the act of 1866" 

— referring to the act of Congress of July 36, 1866 (14 Stat. 353, c. 
263 [U. S. Comp. St. 1901, p. 1437]), the ninth section of which con- 
tains this déclaration : 

"That wherever by priorlty of possession, rights to the use of water for 
mining, agricultural, manufacturing, or other purposes hâve vested and ac- 
crued, and the same are recognized and acknowledged by the local customs, 
laws and the décisions of courts, the possessors and owners of such vested 
rights shall be maintained and protected in the same ; and the right of way 
for the construction of dltches and canals, for the purposes aforesald, Is 
hereby acknowledged and confirmed." 

And the court added : 

"We are of opinion that the section of the act which we hâve quoted (the 
ninth) was rather a voluntary récognition of a pre-existing right of possession, 
eonstituting a valid claim to its continued use, than the establishment of a 
new one." 

The court, accordingly, in the Broder Case, without regard to the 
act of 1866, protected the right of the défendant to divert the water 
there in question from its natural channel, upon the ground that the 
government had, by its conduct, recognized and encouraged, and was 
bound to protect, such diversions. It was this principle of appropria- 
tion, and nothing else, that secured the défendant in the case of Broder 
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V. Water Company in the continued enjoyment of the water ît had ap- 
propriated as against a grant from the government antedating the act 
of 1866, for the court there in terms déclares : 

"We do not thlnk that the défendant is under the necesslty of relying on 
tbat statute." 

The défendant had acquired the right to divert the water from its 
natural channel and appropriate it to a useful purpose, because the 
government by its conduct through a long séries of years, in view of 
the necessities of the country, which were widely différent from those 
of the country from which the common law was taken, had recognized 
and encouraged such diversions and use of the waters upon the public 
lands. The government permitted the principle of appropriation of 
such waters to grow up and become a part of the law in relation to the 
public lands, and therefore, in construing the grant from the govern- 
ment, the court considered it with référence to the principle of appro- 
priation, and protected the rights of the défendant which arose under 
andby virtue of that principle. 

The décisions of the Suprême Court of the United States to which 
référence has been made are in line with and confirmation of numerous 
State décisions. In People v. Canal Appraisers, 33 N. Y. 482, the 
Court of Appeals of New York quoted with approval this language of 
Judge Bronson : 

"I think no doctrine better settled than that such portions of the law of Eng- 
land as are not adapted to our condition form no part of the law of this state. 
Thls exception Includes not only such laws as are inconsistent with the spirit 
of our own Institutions, but such as were framed with spécial référence to the 
physical condition of a country differing widely from our own. It is contrary 
to the splrlt of the common law itself to apply a rule founded upon a partic- 
ular reason to a law when that reason utterly fails. 'Cessante ratlone legis, 
cessât ipsa lex.' " 

In McÇlintock v. Bryden, 5 Cal. 100, 63 Am. Dec. 87, the Suprême 
Court of California said: 

"The wants and Interests of a country hâve always had thelr due weight 
upon courts in applying princlples of law which should shape its conditions; 
and rules must be relaxed, the enforcement of which would be entirely un- 
sulted to the Interests of the people they are to govern." 

From the beginning, in the arid régions of the western states and 
territories, it has been the custom of the people to divert from their 
natural channels the waters of the streams upon the public lands, and 
appropriate the same to the purposes of mining, agriculture, and other 
Useful and bénéficiai uses. In Irwin V. Phillips, 5 Cal. 140, 63 Am. 
Dec. 113, after stating that a System of rules had been permitted to 
grow up with respect to mining on the public lands by the voluntary 
action and assent of the population, whose free and unrestrained oc- 
cupation of the minerai région had been tacitly assented to by the 
fédéral government, and heartily encouraged by the expressed législa- 
tive policy of the state, the court said : 

"So fully recognized hâve become thèse rlghts, and wlthout any spécifie 
législation conferring or confirming them, they are alluded to and spoken of 
lu varions acts of the législature In the sauae manuer as if they were rights 
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whleh had been vested by the most distinct expression of the wlll of the law- 

makers." 

The common-law doctrine of riparian rights being wholly incon- 
sistent with and antagonistic to that of appropriation, it necessarily 
follows that when the fédéral and state governments assented to, 
recognized, and confirmed, with respect to the waters upon the public 
lands, the doctrine of appropriation, they in efïect declared that that 
of riparian rights did not apply. The doctrine of appropriation thus 
established was not a temporary thing, but was one born of the neces- 
sities of the country and its people, was the growth of years, permanent 
in its character, and fixed the status of water rights with respect to 
pubHc lands. 

So, in the very récent case of Boquillas Land & Cattle Co. v. Curtis 
et al., 213 U. S. 338, 345, 29 Sup. Ct. 493, 494, 53 L. Ed. 823, the 
Suprême Court, in considering a similar question that arose in Arizona, 
said, among other things : 

"But, perhaps, the main contention of the plalntlffi Is based on the législa- 
tion of the territory, and especlally on Howell 'Code 1884, c. 61, § 7, as follows: 
'The eommon law of England, so far as It Is not répugnant to, or Inconsistent 
with the Constitution and laws of the United States, or the bill of rights or 
laws of this territory, is hereby adopted, and shall be the rule of décision in 
ail courts of this territory.' We assume that this section, however it may 
afCect the case at bar, was withln the power o^ the Législature to enact. (Cit- 
îng cases.) But we agrée with the territorial court that, construed with the 
rest of the Code, it Is far from meaning that patentées of a ranch on the San 
Pedro are to hâve the same rights as owners of an estate on the Thamea.'' 

And that Congress itself has by législation, in effect, declared that 
the common-law doctrine does not apply to the waters of the non- 
navigable streams upon the public lands in the arid portions of the 
western states and territories, but that such waters in those régions 
may be appropriated and diverted for mining, agricultural, and other 
useful purposes, is further shown by the cases of United States v. 
Rio Grande Irrigation Co., 174 U. S. 690, 704, 705, 706, 19 Sup. Ct. 
770, 43 L. Ed. 1136, and Gutierres v. Albuquerque Land Co., 188 U. 
S. 545, 23 Sup. Ct. 338, 47 L. Ed. 588, both of which cases arose in 
New Mexico, and Bear Lake Irrigation Co. v. Garland, 164 U. S. 1, 
18, 17 Sup. Ct. 7, 41 Iv. Ed. 327. 

We are of the opinion that the plaintifïs in error in the présent case 
acquired, by virtue of the placer mining locations held by them, no 
riparian rights in or to the waters of Hurrah creek. They undoubt- 
edly had the right to appropriate such of the unappropriated waters of 
that stream as were needed in and for the working of their mining 
claims ; and the record hère shows that it appeared in évidence before 
the court below : 

"That S. P. Van Dyke and D. W. McKay were the owners of placer claims 
Nos. 9 and 10, that Ingobar Johnson and others were the owners of placer 
claims numbered 7 and 8, that Assyria Hall and others were the owners of 
placer clalm No. 6, ail on Blg Hurrah creek, and that they and their grantors 
were such owners at the tlme the water dltch mentioned in the complalnt was 
constructed, and were the owners at the tlme and prier to the alleged location 
of the waters of Blg Hurrah creek by the plalntlfCs herein, and its grantor, and 
that each and ail of them were using the waters of sald creek more or less 
for mining purposes." 
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Thëre is nothîng, however, in the évidence, nor, îndeed, in the plead- 
ing of the plaintiffs in error, tending to show the amount of the water 
of the creek they had diverted for bénéficiai purposes prior to the ap- 
propriation under which the défendant in error claims. Inasmuch as 
the statutes of Alaska make no provision respecting the necessity of 
either the posting or recording of notices of appropriation of waters 
upon the public land, we think no such notice essential to the validity 
of a bona fide diversion of such viraters for a bénéficiai use in Alaska, 
and therefore, in the final judgment to be entered in this cause, care 
should be taken to provide that it be without préjudice to any rights 
the plaintififs in error may be able to establish to any of the waters of 
Hurrah creek by virtue of any appropriation made by them, or those 
under whom they claim, for bénéficiai uses, prior to the appropriation 
under which the défendant in error holds. 

The order is affirmed, with directions so to provide in any final de- 
cree hereafter to be entered in the cause. 

HUNT, District Judge (dissenting). I agrée that the motion to dis- 
miss the writ of error should be overruled. I agrée, too, with the 
views of the majority in so far as they hold that the doctrine of 
riparian rights, as known to the common law, is inapplicable to the con- 
ditions existing in the semiarid states and territories. I might even 
go so far as to say that that doctrine may perhaps be inapplicable to 
conditions existing in parts of Alaska, but for reasons hereinafter 
stated I believe that it was the intent and spirit of the act of Congress 
relating to Alaska that rights in and to property there situated should, 
generally speaking, and so far as applicable, be governed by the rule 
of décision laid down by the Suprême Court of Oregon. , 

It is évident, from the record, that the lower court proceeded upon 
the theory that the plaintiffs in error had no riparian rights in the Big 
Hurrah creek by virtue of the location 6i their placer mining claims, 
and that the défendant in error, by its déclaration of a water right and 
construction of a ditch and diversion of water, even though ail thèse 
acts were had and done subséquent to the location of the placer mining 
claims of plaintiffs in error, was a bona fide lawful appropriator, and 
as such could condemn a right of way for its ditch. 

The Code of Alaska has no spécifie provisions with respect to the 
location of water rights. In the Political Code (section 15; p. 137, 
Carter's Ann. Alaska Cases) there are provisions defining what instru- 
ments are subject to record, which include notices and déclarations of 
water rights. But a statute making it the duty of a recording officer 
to record a notice or déclaration of a water right is of little or no aid 
in determining whether the placer mine owners in the présent case can 
claim riparian rights as against the défendant in error. We find as- 
sistance, however, in section 367, Civ. Code Alaska, which provides 
that: 

"So much of the common law as is applicable and net inconsistent with the 
.X:!onstltution of the United States or with any law passed or to be passed by 
the Congress is adopted and declared to be law wlthln the District of Alaska." 
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Hère was a déclaration to the effect that riparian rights, as known 
at common law, do exist in Alaska to the extent to which the law of 
such rights is applicable and not inconsistent with other acts of Con- 
gress. 

The question is, then: To what extent and in what nature, if at 
ail, is the common-law doctrine of riparian rights applicable ? The act 
of Congress, "An act providing a civil government for Alaska" (chap- 
ter 53, 23 Stat. U. S. p. 24), makes the gênerai laws of Oregon obtain 
in Alaska so far as the same may be applicable and not in conflict with 
the provisions of the laws of the United States. No statute of Oregon 
is directly pertinent; but we find that the rights of riparian owners 
in that state hâve been well established by judicial interprétation which, 
I think, may well be adopted as applicable to Alaska, where well-known 
chmatic conditions are not unlike those of Oregon and Washington. 
In Brown v. Baker, 39 Or. 66, 66 Pac. 799, the rule recognized in that 
state is thus declared : 

"ïhe water of a nonnavigable stream is an Incident to the soil through which 
it ilows, and, as the United States is the primary proprietor of public lands, 
its grant of the waters thereof. In the Pacific Coast states, to the person havlng 
the priority of its possession (14 Stat. 253, c. 262), In the absence of a eon- 
stitutional provision or statute declaring water to be public property, neces- 
sarily cuts off the right of a subséquent settler to dlvert tbe water under a 
claim of prior appropriation. Tltle by relation gives to the flrst settler upon 
the public land the priority of possession of the water flowing through the 
same (Fauil v. Cooke, 19 Or. 455, 26 Pac. 662, 20 Am. St. Rep. 836 ; Larsen v. 
Navigation Co., 19 Or. 240, 23 Pac. 974 ; Johnson v. Lumbering Co.. 24 Or. 182, 
33 Pac. 528; Cole v. Logan, 24 Or. 304, 33 Pac. 568), though he may never ap- 
propriate the water to a bénéficiai use. If a lower riparian proprietor had 
acquired a right to the waters of Willow creek prior to the plaintiff's diver- 
sion, such right would necessarily defeat thelr appropriation of the water, be- 
eause the stream at the time of the diversion was not flowing through public 
lands. The right of prior appropriation is limlted to the use of water by the 
ploneer settler before any adverse clalms of riparian proprletors attach to the 
stream from which the water Is taken, and not to the points of diversion, 
which may be either wlthin or beyond the boundaries of the tract seleeted by 
such settler. * * * The first settler upon public land through which a stream 
of water flows may either dlvert the water and use It for a bénéficiai purpose, 
or exercise the common-law right prevaillng in the Pacific Coast states, where 
the modified rule of riparian ownership îs still in force, and insist that the 
stream shall flow In its natural channel undiminished In quantity, except when 
applied to the natural use of the upper riparian proprletors, and for irriga- 
tion If the stream afCords a suffielent quantity of water for the latter purpose. 
Low V. Schaffer, 24 Or. 239, 33 Pac. 678 ; MlUing Co. v. Coughanour, 34 Or. 9, 
54 Pac. 223." 

The plaintiffs there contended that there was no proof of a diversion 
in accordance with any local custom or law, as contemplated by the 
act of Congress of July 26, 1866 (supra), and the court said: 

"The act of Congress to which référence Is made provides that whenever, 
by priority of possession, rights to the use of water for ralulng, agriculture, 
manufacturlng, or other purposes hâve vested and accrued, aiid the same are 
recognized and acknowledged by the local customs, laws, and décisions of 
courts, fhe possessors and owners of such vested rights shall be malntained 
and proteeted in the same. The water rights thus granted v^rere limited by 
Congress to territory In which the local customs, laws, and décisions of the 
courts recognized and enforced the principle that a superior right to the use 
of water flowing through publie land was secured by priority of possession." 
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So, in the case under considération, there is no proof of diversion 
under any local custom or law. 

In North Powder Milling Co. v. Coughanour, 34 Or. 9, 54 Pac, page 
233, the court said : 

'"The rlght ot prior appropriation Is Incompatible with the doctrine of rlpa- 
rian proprietorshlp (Pom. Elp. Elghts, § 132 ; Kln. Irr. § 272), and as Tartar, 
plalntlff's predecessor In interest, vvas the flrst settler upon the banks of that 
part of North Powder river, he had the privilège of maklng a prlor and su- 
perlor appropriation of Its waters, or he could Insist upon havlng the stream 
flow uninterruptedly in Its channèl through hls land, subject, however, to the 
natural use of the water by upper riparlan proprietors, and also to a reason- 
able use thereof by them in irrlgatlng their lands, if the volume of the water 
was sufliclent to supply the natural wants of the différent proprietors ; but, 
havlng elected to dlvert the water, he could not thereafter stand upon hia 
strict common-law rlghts as a riparlan proprletor. Low v. Sehaffer, 24 Or. 
239, 33 Pac. 67a" 

In Low V. Sehaffer, 24 Or. 239, 33 Pac. 678, the Suprême Court also 
recognized the right of a riparian proprietor to the ordinary use of 
the water flowing past his land for the purpose of supplying his natural 
wants, and to the use of a reasonable quantity for irrigating his land, 
if thete be sufficient to supply the natural wants of the différent pro- 
prietors. 

I wouîd say, however, that in my judgment the enjoyment of the 
right of the riparian proprietor goes no farther than for a reasonable 
use, always keeping in mind the rights of others, so that as many as 
possible may participate in the benefits of the use of the water. In ap- 
plying the common-law rules to Alaska, I think it is no strain of prin- 
ciple to hold that a use there for mining is as reasonable as is a use for 
irrigation in Oregon. The principles of the common law are not pro- 
hibitive of a reasonable use for either purpose, and the courts should 
not attempt to make classifications of uses without cautious regard for 
the circumstances and physical condition of that section of the country 
to be affected. Weil on Water Rights, p. 370; Farnham on Waters, 
§ 650 ; Union Mill & Mining Co. v. Dangberg, 81 Fed. 73. 

If I am right in taking the rule of the common law, as modified in 
interprétation by the Suprême Court of Oregon, to be the proper one 
to sustain as applicable to Alaska, it should follow, I think, that, the 
plaintiffs in error being locators of placer mining claims bordering 
upon a stream within the public domain before défendant in error 
made any appropriation of the water of the stream, def endant's subsé- 
quent appropriation should be held to be subject to the prior rights of 
plaintiffs in error and to the ripairian rights belonging to plaintiffs in 
error as locators. 

I think it should also follow that inasmuch as the theory upon whîch 
the lower court proceeded was wrong in ignoring the fundamental 
rights of the plaintiffs in error, which, under the évidence, called for 
the use of ail the water in the creek, the order of condemnation should 
be set aside, and a new trial ordered, with the right accorded to the 
défendant in error to amend its allégations and proof with a view to 
establishing rights under the laws of eminent domain. 
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JDNES et al. v. WILD GOOSE MINING & TRADING CO. et aL 

(Circuit Court of Ajjpeals, Ninth Circuit March 11, 1910.) 

No. 1,754. 

Mines and Minerals (§ 18*)— Mining Olaims— Excessive Location— Right 

OF OWNEB TO ReJECT EXCESS. 

A placer mining claim located in good faith Is not whoUy void because 
It exeeeds 20 acres, but Is void only as to the excess, which may be re- 
Jected f rom any portion the owner may sélect, and untll he bas been ad- 
vised of the excess, and bas had a reasonable tlme to make bis sélection, 
his possession extends to the entlre claim, and another wbo goes upon It 
and makes a location of any part Is a trespasser, and his location a nullity 
and void for any purpose. 

[Ed. Note. — For otber cases, see Mines and Minerals, Cent Dig. i 35; 
Dec. Dlg. § 18.»] 

Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Action by the Wild Goose Mining & Trading Company and Frank 
J. Kolash against Daniel A. Jones and Charles D. Jones. Judgment 
for plaintiffs, and défendants bring error. Affirmed. 

Grigsby & Hill, N. H. Castle, Curtis H. Lindley, and E. M. Rice, 
for plaintiffs in error. 

Albert Fink, Thomas H; Breeze, and Gordon Hall, for défendants 
in error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

HUNT, District Judge. This is an action in ejectment brought by 
défendants in error, plaintiffs below, to recover possession of a certain 
pièce of placer mining property in Alaska, and for damages. 

There is no substantial conflict in the évidence as to the material 
facts: On the Ist day of January, 1901, Harry M. Bail located the 
Navajoe placer claim, which, by the notice of location, and the record- 
er's certificate, contained a tract of land 1,330 feet long and 660 feet 
wide, i. e., an area of just 20 acres ; but, as actually marked upon the 
ground by the boundary stakes, there was by inadvertence and honest 
mistake embraced within the claim an excess amounting to slightly 
over 2y2 acres, so that the claim really covered 83.531 acres, instead 
of the 20 acres allowed by law. 

The Wild Goose Mining & Trading Company and Frank J. Kolash, 
défendants in error, succeeded to the title of the locator Bail prior to 
the commencement of this action. 

In July or August, 1908, one Van Orsdale had been negotiating 
with défendants in error for a lease on a portion of the Navajoe 
claim, and had spoken to plaintiffs in error with a view to having them 
take over said lease and work the ground. Thereafter Van Orsdale 
departed from the locality, but before going notified défendant in er- 
ror Kolash that the plaintiffs in error were associated with him in the 
lease, and that they would consummate the same. To this Kolash 

*Por other cases Bee same toplc & i ntjmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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consented. Thereafter, after the departure of Van Orsdale from 
Nomè; plaiiitiiï in error Charles D. Jones called upon;Kolash to secure 
the sai4 Van Orsdale lease. , A dispute arose. with regard to the 
amount ôf land to be covered by the lease, and Kolash, being unwilling 
to let plaintiffs in error hâve the amount of land asserted by them to 
havè beén negdtiated for by Van Orsdale, offeréd them à definite par- 
ce] of the claim, and the next day (August 9th or lOth) the plaintiffs in 
error visited the Navajoe claim to view the same and to ascertain the 
boundaries of the portion thereof which Kolash was willing to lease 
them. - 

Upon measuring the boundary lines of the Navajoe, plaintiff in 
error Daniel A. Jones, who is a civil engineer and surveyor, found 
that they were too long, and that consequently theclaim was excessive 
in area, containing more than the légal 20 acres. He, therefore, di- 
rectly proceeded to make an accurate survey, and having thereby de- 
termined that the Navajoe, as located on the ground, included 22.531 
acres, he did on August 12th, without having given the défendants in 
error any notice of his discovery of the fact that the Navajoe was 
excessive in area, go to the Navajoe claim and sélect, locate, and stake 
a portion thereof as the "Papoose fraction," a triangular tract em- 
bracing 2.531 acres of the northeasterly portion of the Navajoe claim, 
which amount he had ascertained was the excess area included within 
the original Navajoe boundaries, and which particular pièce of ground 
he preferred to any other in the Navajoe claim. Immediately upon 
locating the Papoose fraction, plaintiffs in error assumed possession 
thereof and went to work sinking a shaft, and prosecuted work 
thereon until during the latter part of September, 1908, when they 
made a discovery of a few colors of placer gold, and foUowed this 
up with a discovery of gold in paying quantities about October Ist. 

There is a conflict of testimony among the witnesses as to the exact 
date when the Navajoe owners became apprised of the fact that their 
claim was excessive in area, and that the plaintiff in error had located 
and staked the Papoose fraction. It is admitted, however, that they 
had no knowledge, and that no notice thereof was given to the owners 
of the Navajoe by the plaintiffs in error, until after location and stak- 
ing of the Papoose fraction. 

On August 21 or 22, 1908, T. M. Gibson, a représentative of the 
Wild Goose Mining & Trading Company, in a conversation with 
said Jones, asked the latter to pull up the stakes marking the Papoose 
fraction, for the reason that "the owners of the Navajoe did not want 
to cast off the excess, if any there was, just the way he had staked it, 
but if he would take up his stakes, they would cast off the excess 
where they thought it best to do so, and that then he could take it 
if he wanted to." Jones refused to comply with such request. There- 
after on November 7, 1908, défendants in error caused the Navajoe 
claim to be surveyed, and thereupon cast off 2.54 acres from the south- 
easterly portion of the claim, and made an amended location of the 
claim, of the remaining 20 acres. On November 12, 1908, one W. H. 
Lonagan, acting in behalf of the Wild Goose Mining & Trading Com- 
pany, located and staked the excess so cast off as the "pump frac- 
tion.." 
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At the close of the testimony, plaintiffs moved the court to direct 
the jury to bring in a verdict for plaintiffs. This request was granted, 
and the jury, pursuant to the court's instructions, found for the plain- 
tiffs. Judgment was entered in accordance therewith, and défendants 
sued out this writ, assigning for errors the action of the court in sus- 
taining plaintiffs' motion, and instructing the jury to return a verdict 
in favor of the plaintiffs, and in entering judgment upon the verdict 
of the jury, and in overruling défendants' motion for a new trial. 

The law under which mining locations may be made is to be found 
in chapter 6 of title 33,' Rev. St. (U. S. Comp. St. 1901, pp. 1433- 
1443). By section 3333 it is provided that : 

"The location of ail mining locations • * * on any minerai vein, Iode or 
ledge, situated on tlie public domain, ♦ • * shall hâve the exclusive right 
of possession and enjoyment of ail the surface included within the lines of 
their locations. * * * " 

And by section 3339 it is provided that: 

"Claims usually called 'placers' including ail forma of deposits, exeeptlng 
veins of quartz, or other rock in place, shall be subject to entry and patent, 
nnder like c-ircumstances and conditions, and upon slmilar proceedings, as 
are provided for vein or Iode claims." 

In a late case, Clipper Mining Co. v. Eli Mining & Land Ce, 194 U. 
S. 330, 34 Sup. Ct. 633, 48 h. Ed. 944, the Suprême Court, comment- 
ing on thèse sections, says : 

"It vs'ill be seen that section 2322 gives to the owner of a valid Iode location 
the exclusive right of possession and enjoyment of ail the surface included 
vs^ithin the lines of the location. That exclusive right of possession forbids 
any trespass. No one without hls consent, or at least bis acquiescence, can 
rightfuUy enter upon the promises or disturb Its surface by sinking shafts or 
otherwise. * • • That exclusive right of possession is as much the property 
of the locator as the vein or Iode by him discovered and located. * * * In 
Belk V. Meagher, 104 U. S. 283 [26 L. Ed. 735], it was said by Chief Justice 
Waite that 'a mining claim perfected under the law is property in the highest 
sensé of that term,' and in a later case (Gwilllm v. Donnellan, 11.5 U. S. 45, 49 
[5 Sup. Ct, 1110, 1112, 29 L. Ed. 348]), lie adds: 'A valid and subsisting loca- 
tion of minerai lands, made and kept up in accordance with the. provisions of 
the statutes of the United States, has the efCect of a grant by the United 
States of the right of présent and exclusive possession of the lands located. 
If, wfien one enters on land to make a location, there Is another location In 
full force, which entitles its owner to the exclusive possession of the land, the 
flrst location opérâtes as a bar to the second.' In St. Louis Mining Co. v. 
Montana Mining Co., 171 U. S. 650, 655 [19 Sup. Ct. 61, 63 (43 L. Ed. 320)], the 
présent Chief Justice deelared that: 'Where there Is a valid location of a min- 
ing claim, the area becomes segregated from the public domain and the prop- 
erty of the locator. * * * And this exclusive right of possession and en- 
joyment continues during the entire life of the location.' " 

Again, in Belk v. Meagher, 104 U. S. 379, 26 L. Ed. 735, the Su- 
prême Court has said : 

"Mining claims are not open to location untll the rights of a former locator 
hâve come to an end. A relocator seeks to avail himself of minerai in tiie pub- 
lic lands which another has discovered. This he caunot do uutil the discov- 
erer has In law abandoned.his claim, and left the property open for another to 
take up. The right of location upon the minerai lands of the United States is 
a privilège granted by Congress, but It can only be exerclsed within the limits 
prescribed by the grant. A location can only be made where the law allows 
It to be done. Any attempt to go beyond that wlU be of no avail. Hence a re- 

177 F.— 7 
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location on lands actually covered at the tlme by another valld and snbslstlng 
location Is vold; and thls not only agalnst the prier locator, but ail the world, 
becàuse the law allows no such thlng to be done." 

Thèse principles of law, long settled and unambiguous, are the ones 
that must be invoked for guidance in the détermination of the single 
question presented for décision by the record in this case, and that is : 
The right, as between the parties to this action, to the possession of 
the ground embraced within the so-called "Papoose fraction" loca- 
tion. It is évident, from the décisions of the Suprême Court above 
cited, that, if the location by Jones of the Pàpoose fraction was void 
and invalid, then no possessory rights were initiated and he acquired 
none. 

In Waskey v. Hammer, 170 Fed. 31, 34, 95 C. C. A. 305, 308, this 
court said : 

"A location made in good faith and otherwise conformable to law Is not ren- 
dered whoUy void by reason of such excess ; but that the excessive area only Is 
void is well settled. And that sueh locator is at liberty to sélect the portion of 
the clalm that he wlll reject as such excess Is also establlshed law." 

And in Walton v. Wild Goose Mining & Trading Ce, 123 Fed. 
218, 60 C. C. A. 144, this court, through Judge Hawley, regarded an 
excess of 30 acres in the location of a placer claim as not invalidating 
the location, but merely rendering it voidable as to the excess. The 
same doctrines are announced in Zîmmerman et al. v. Funchion et al., 
161 Fed. 859, 89 C. C. A. 53, and Mcintosh v. Price, 121 Fed. 716, 
68 G. C. A. 136. 

Applying the above principles of law to the facts in the case at bar, 
it is apparent that Jones, at the time he staked the Papoose fraction, 
was a wrongdoer, and an intruder and trespasser upon the possessory 
rights of the défendants in error in and to the Navajoe claim; and 
that his attempted location of the Papoose fraction, at the time and 
in the manner he did, was a nullity and void for any purpose, and 
initiated no rights whatsoever in him, for the reason that the ground 
covered by such attempted location was, at the time that location was 
made, in the eye of the law, in the exclusive possession of the défend- 
ants in error, under a valid and subsisting location, and they were 
unaware of, and had not been notified of, the excess, by the plaintifïs 
in error, hor were they given any opportunity to exercise their right 
to sélect and cast off. Until they had received such notice, and were • 
given an opportunity to exercise such right, the whole claim, including 
any excess due to honest mistake and free from fraud, was so far 
segregated from the public domain as to exempt it or any part thereof 
from relocation. In Kendall v. San Juan Mining Co., 144 U. S. 663, 
12 Sup. Ct. 779, 36 L,. Ed. 683, a case involving the validity qf a loca- 
tion of a mining claim upon an Indian réservation which had been set 
apart for "the absolute and undisturbed use and occupation of the 
Indians," the Suprême Court used the f oUowing pertinent language : 

"The effect of the treaty was to exclude ail Intrusion for mlnlng or other 
private pursuits upon the territory thus reserved for the Indians. It pro- 
hibited any entry of the klnd upon the premlses, and no interest could be 
claimed or enforced in disregard of this provision. Not until the withdrawal 
of the land from this réservation of the treaty by a new convention with the 
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Indlans, and one which would throw the lands open, could a mining location 
tbereon be initiated by the plalntiffs. The location of the Bear Iode, having 
been made whilst the treaty was in force, was inoperative to confer any rights 
upon the plalntiffs. * * * Had the plalntiffs immediately after the -with- 
drawal of the réservation reloeated their Bear Iode, their position would bave 
been that of original locators, and they would then bave been wltbln the rule in 
Noonan v. Caledonla Mining Oo., 121 U. S. 393 [7 Sup. Ct. 911, SO L. Ed. 1061]." 

So in the case at bar, had the plaintiff in error Jones, after giving 
the owners of the Navajoe notice of the excess, waited a reasonable 
time for them to exercise the right to sélect and cast off, and then 
reloeated the Papoose fraction, a very différent question would be 
presented, and, by a subséquent discovery, he might then perhaps 
hâve brought himself within the rule announced in Mining Company 
V. Tunnel Company, 196 U. S. 337, 25 Sup. Ct. 266, 49 h. Ed. 501. 
This, however, he did not do, but relied upon his location of August 
12, 1908, and this we hold was a nullity, initiating no rights; for, 
again to f ollow the doctrine of the Suprême Court, the right to the pos- 
session of mining property comes only from a valid location ; if there 
is no location, there can be no possession under it. "A location to be 
effectuai must be good at the time it is made." Belk v. Meagher, 104 
U. S. 284, 26 L. Ed. 735. Consequently, a location void at the time 
it is made, because made on a claim valid and subsisting, continues 
and remains void, and is not cUred or made effectuai by subséquent 
discovery. * 

The conduct of plalntiffs in error in the location of the Papoose 
fraction, as appears from the record, was, in our opinion, un justifiable, 
and is not to be sançtioned. Moreover, as Chief Justice Waite said : 

"To hold that, before the former location has expired, an entry may be made 
and the several acts done necessary to perfect a relocation, will be to encour- 
age unseemly contesta about the possession of the public minerai bearing laids 
which would almost necessarily be followed by breaches of the peace." Belli 
V. Meagher, 104 U. S. 285, 26 L. Ed. 735. 

The décision which we hâve thus reached renders it unnecessary to 
consider and détermine the other questions presented in counsel's 
briefs. 

The action of the District Court for Alaska in sustaining plalntiffs' 
motion to direct a verdict, and in entering judgraent on the verdict, 
was right, and it is afiirmed. 

GILBERT, Circuit Judge (dissenting). Conceding that the plain- 
tiffs in error could not lawfully make their location at the time when 
they attempted to make it, the question still remains whether or not 
the défendants in error had at the time of the commencement of the 
action such title that they could maintain ejectment against the plaln- 
tiffs in error who were in possession of the disputed premises. The 
plaintiff in ejectment must recover, if at ail, on the strength of his 
own title and not on the weakness or defect of his adversary's title. 
In the absence of fraud or bad faith, a mining claim which includes 
more ground than the law allows is not entirely void, but is void only as 
to the excess. Such is the language of numerous décisions and of the 
text-vvn'ters. The question arises: What portion of the excessive 
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claim shall be deemed to be the excess? In the case of a Iode daim 
located under régulations or a statute limiting the side lines to a cer- 
tain width on each side of the vein or the discovery shaft, if the claim 
as marked is of greater than the permitted width, it is easy to ascer- 
tain where and what is the excess, and it would seem that the excess 
is open to immédiate location by another. Taylor v. Parenteau, 23 
Colo. 368, 48 Pac. 505 ; Lakin v. Dolly (C. C.) 53 Fed. 333 ; Bonner v. 
Meikle (D. C.) 82 Fed. 697-705. In Hausworth v. Butcher, 4 Mont. 
299, 1 Pac. 714, the court said: 

"The boundarles must be so défini te and certain as that they can be readlly 
traced, and they must 1)6 wlthln the limlts authorized by law ; otherwise their 
purpose and object would be defeated. The area bounded by a location must 
be wlthln the limlts of the grant. No one would be requlred to look outside of 
such limlts for the boundaries of a location. Boundarles beyond the maximum 
estent of a location would not impart notice and would be équivalent to no 
boundarles at ail." 

But in the case of a placer claim, where the only limitation is that 
it shall not exceed 20 acres, the précise part that shall be deemed the 
excess is not ascertained until the locator in the exercise of his right, 
on discovering that his claim is excessive, has readjusted his lines so 
as to exclude the excess. It is the logical déduction f rom the décisions 
that, if the original location was fraudulently made excessive, it is 
void in toto. If this be true, it would seem that if, after discovering 
that his claim is excessive, the locator willfully continues to maintain 
his lines as marked upon the ground, and fails within a reasonable 
time to cast ofï the excess, he places himself in the attitude of fraud- 
ulently asserting claim to a location greater in area than the law 
permits, the resulting invalidity of which would be the same that it 
would be if he had made the claim fraudulently excessive in the first 
instance. The défendants in error in this case failed, for a period 
of nearly three months after notice that their claim was excessive, 
to alter their lines so as to conform to the légal requirements. This 
failure to act, in my opinion, amounted to an^ active and intentional 
assertion of an excessive claim, and I submit it should be held that 
thereby the location became void. 

But whether this conclusion is correct or not, in any proper view 
of the facts and the law applicable thereto the défendants in error 
are still fraudulently asserting an excessive claim. Thç only portion 
of their claim which they hâve cast off is that portion on which was 
their posted notice of location, their discovery shaft, and ail their 
extensive workings, and from which practically ail the gold extracted 
f rom the claim since its location had been taken, and upon which they 
had, at the time of relocating their lines, ceased their mining opéra- 
tions. To cast off this portion of the claim as excess is but another 
way of maintaining a claim to the whole location as it was originally 
made. To hold that a locator of an excessive location may exhaust 
the minerai from a portion thereof , cast off that portion as the excess, 
and hold the remainder, would be to open the door to fraudulent loca- 
tion, and would be tantamount to deciding that such a locator, if he 
can succeed in working out a portion of the claim before notice is 
brought tô him that his claim is excessive, may successfully locate. 
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hold, mine, and exhaust a placer claim of greater area than the law 
allows. To hold so would be to render nugatory the express object 
of the mining laws which limit the size of placer locations, and would 
permit the miner to profit by his own wrong. 

In view of thèse considérations, I submit that the défendants in er- 
ror had no title or right of possession on which they could recover in 
ejectment, and that the trial court erred in directing a verdict for the 
défendants in error. 



UNITED STATES v, DOLLA. 

(Circuit Court of Appeals, Fifth Circuit. March 1, 1910.) 

No. 2,007. 

Courts (§ 405*) — Jubisdiction of Cibctjit Coubt of Appeals— Pboceedino 
roB Natubalization— Review— "Case." 

A proceeding for naturalizatlon under Act June 29, 1906, c. 3592, 34 
Stat. 596 (U. S. Comp. St. Supp. 1909, p. 477), Is not a "case" wlthln the 
meaning of Act March 3, 1891, c. 517, § 8, 26 Stat. 828 (D. S. Comp. St. 
1901, p. 549), which provides that Circuit Courts of Appeals "shall exer- 
cise appellate jurisdiction to review by appeal or by writ of error final 
décision in the District Court and the existing Circuit Courts în ail cases 
other than those provided for in the preeeding section of thls act, unless 
otherwise provided by law," and there being no provision for direct re- 
Vlew in the naturalizatlon act a Circuit Court of Appeals Is wlthout Ju- 
risdiction to review the décision of a District or Circuit Court in such a 
proceeding. Moreover, the admission of an allen to cltlzenship is a po- 
lltieal, and not a Judiclal, act, and, having toeen vested by Congress In 
the courts to be exercised on proof "to the satisfaction of the court," Its 
exercise is discretlonary, and not reviewable. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 405.* 
For other définitions, see Words and Phrases, vol. 1, pp. 985-994; vol. 
8, p. 7597.] 

In Error to the District Court of the United States for the Southern 
District of Georgia. 

Pétition for naturalizatlon by Abba Dolla. From an order admitting 
petitioner to citizenship, the United States brings error. Writ of error 

dismissed. 

Alexander Akerman, for the United States. 

Robt. M. Hitch and Remer L,. Denmark, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and POSTER, 
District Judge. 

FARDEE, Circuit Judge. The record shows that Abba Dolla pre- 
sented his pétition in due form for naturalizatlon under the act of 
Congress providing for a uniform rule for the naturalizatlon of aliens, 
approved June 29, 1906 (Act June 29, 1906, c. 3592, 34 Stat. 596 [U. 
S. Comp. St. Supp. 1909, p. 477]), that upon the hearing of this péti- 
tion and in opposition thereto the United States appeared through 
Alexander Ackerman, Esq., Assistant United States Attorney, and 
urged an objection upon the ground that the said Abba Dolla was a 
native of India, and was not of those classes of aliens who are per- 

•For otber caees see Bame topic & i numbkk ta Dec. & Am. Dige. 1907 to date, & Rep'r ladexei 
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mitted to bè naturalized urider the laws of the United States. The 
court heard the petitioner and the évidence produced by him, and "be- 
ing of opinion that the said applicant was a white person, within the 
meaning of the said naturalization laws, and was entitled to become 
naturalized as a citizen of the United States," made an order formally 
admitting said Abba Dolla as a citizen of the United States, to which 
ruling of the court the United States Attorney in behalf of the United 
States excepted and thereafter sued out this writ of error. 
The bill of exception shows : 

"Upon the said hearing, by the sworn testimony of the said Abba Dolla, 
and hls said two witnesses, it was shown to the satisfaction of the court that 
the said Abba, Dolla was in ail r-espects quallfled to become jmturallzed as a 
citizen of the United States, the only question at issue being as to whether or 
not he was a white person within the meaning of naturalization laws. It ap- 
peared that the said Abba Dolla was born and reared in Calcutta, India. His 
father ànd' mother were natives of Afghanistan. Prior to the appllcant's birth 
they removed to Calcutta from Kabul, the capital of Afghanistan. The appll- 
cant's cpmpleixion is dark, eyes dark, features regular and rather délicate, 
hair vèryblack, wavy and very fine and soft. On being called on to pull up 
the sléeves of his eoat and shirt, the skin of hls arm where it had been pro- 
tectea ' from the sun and weather by his clothing was found to be several 
shades ligîitér than that of hls face and hands, and was sufflciently transpar- 
ent for thé blue color of thé veins to show vèry clearly. He was about mé- 
dium or a littlè bëlow médium in physical size, and his bones and limbs ap- 
peared to bé rather small and délicate. Before determining that the applicant 
was éntitjed to naturalization the preslding judgé closely scrutlnized his ap- 
pearance and himself propoundéd the questions relating to the various re- 
quirementS, of'the naturalization sta tûtes, glvlng the applicant a rlgid and 
detâlled éXaminatlon. Thé applicant testlfled that he came to New York from 
Calcutta abôut June 15, 1894, on the steamship Gronconda; and that on the 
same boat a fellow countryman of his, named Abdul Hamid, came to this 
country, and that Abdul Haitiid was granted naturalization papers in the 
United States District Court at New Orléans on March 20, 1908, the natural- 
ization certiflcate of Abdul Hamid being produced and submitted to the pre- 
slding judge in confirmation of this statement. The applicant bas been living 
in Sayannah, Ga., about 12 years. He is -a regular importer of sUks, linens, 
and other goods from India, through the Savannah custom house, and acts as 
a kind of jpbber or wholesaler In this Une of business, other countrymen of 
hls taking the goods and selling them at retail from house to house in the 
snrrOunding country as well as in the city of Savannah. The applicant 
seemed to be generally and very favorably known by quite a num'ber of rep- 
utable people In Savannah, several of whom he ofCered to produce in court to 
testify as to his character, integrity, habits, etc., though the court dld not re- 
quirethelr» testimony. Among those whom he offered to produce for this pur- 
pose was the deputy collector of the port at Savannah, certain merchants of 
the cityj one 6f the attachés of thé United States court and one of the leading 
white physicians of the city, Dr. B. R. Corson, who had attended hlm at the 
various tïmes in the past several years and who had at one time perf ormed an 
opération on him for appendlcitis. Dr. Corson was présent in the court at the 
hearing, and was ready to swear that in his judgment the applicant was of 
pure Caucasian blood. The applicant seemed to bave no particular afflliations 
of social nature with any except those of his own nationallty — he and several 
of hls countrymen living together in Savannah. Hls trade was among whites 
and blacks Indifferently. The two witnesses to hls application were colored 
men. He was shown, however, to be the owner of a cemetery lot in the "white 
cemetery" at Savannah, which is owned and controUed by the city of Savan- 
nah, and which cemetery lots are sold by the city of Savannah to white per- 
sons only, and in which white persoos only are buried, other cemeteries being 
prçvided for colored people." 



UNITED STATES V. DOLLA. 103 

The errors assigned are, (1) The court erred in admittîng the said 
Abba DoUa as a citizen of the United States over the objection of the 
said United States. (S) The court erred in holding that under the évi- 
dence the said Abba Dolla was a white person within the meaning of 
the naturahzation laws of the United States. (3) The court erred in 
overruling the objection of the United States to the said pétition. (4) 
The court erred in not making an order, under the évidence in the case, 
refusing to admit the said Abba Dolla to citizenship. 

The défendant in error dénies our jurisdiction. The naturalization 
laws, while they provide "the United States shall hâve the right to ap- 
pear before any court exercising jurisdiction in naturalization proceed- 
ings for the purpose of cross-examining the petitioner and shall hâve 
the right to call witnesses to produce évidence and be heard in opposi- 
tion to the granting of any pétition in naturalization proceedings," do 
not providè for, or apparently contemplate, any appeal, by writ of er- 
ror or otherwise, to any revisory court, and therefore if this court has 
any jurisdiction on this writ of error, it must be found in the fifth and 
sixth sections of the Circuit Courts of Appeals Act, passed in 1891 (Act 
March 3, 1891, c. 517, 26 Stat. 837, 838 [U. S. Comp. St. 1901, p. 
549]), the fifth section of which provides for appeals or writs of error 
from the District and existing Circuit Courts to the Suprême Court in 
certain enumerated cases; and in section 6 provides that the Circuit 
Courts of Appeals established by this act shall exercise appellate juris- 
diction to review by appeal or writ cf error final décisions in the Dis- 
trict Courts and existing Circuit Courts in ail cases other than those 
provided for in the fifth section unless otherwise provided by law. 

The question before us, then, is whether an application for natu- 
ralization under the laws of the United States which may be presented 
to any District or Circuit Court or to any court of record in any state 
or territory having a seal, a clerk, and jurisdiction in actions at law or 
equity, or law and equity in which the amount in controversy is un- 
limited, is a case within the meaning of the sixth section of our juris- 
dictional act. 

Bouvier defines a case to be "a contested question before a court of 
justice ; a suit or action ; a cause." 

Burrell defines a case to be "a suit or action, a cause; the Latin 
casus had formerly the same meaning." Healso says: "A case, in 
the sensé of the Constitution of the United States (article 3, § 2), is 
a suit in law or equity instituted according to the regular course of 
judicial proceedings." 

"A 'case' is a contested question before a court of justice; a suit or 
action ; a cause ; a state of facts involving a question for discussion or 
décision, especially a cause or suit in court. The term 'case' has been 
frequently held synonymous with the terms 'cause,' 'action' and 'suit,' 
but distinctions hâve been drawn between 'cause' and 'case.' " Ency, 
L. & P. vol. 5, p. 748 et seq. 

"The word 'cases,' three times used in this section (section 2, art. 3, 
Const. U. S.), must be understood in its légal and technical sensé as 
meaning contested iquestions before courts of the United States, suits, 
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or actions." Home Ins. Co. v. Northwest Packet Co., 33 lowa, 336, 
7 Am. Rep. 183. 

"A 'case' is a state of facts which furnishes occasion for the exer- 
cise of the jurisdiction of a court of the United States; to the exist- 
ence of such a case parties are necessary, also pleadings and proceed- 
ings, trials, orders, judgments, etc., should follow." Calderwood v. 
Peyser,43 Cal. 115. 

" 'Case' is defined to be a question contested before a court of jus- 
tice, an action or suit in law or equity (Martin y. Hunter's Lessee, 1 
Wheat. 353 [4 L. Ed. 97] ; Osborn v. U. S. Bank, 9 Wheat. 819 [6 L. 
Ed. 304]. A suit is defined to be a prosecution of some demand in a 
court of justice (Cohens v. Virginia, 6 Wheat. 407, 5 L. Ed. 357; 
Wayman v. Southard, 10 Wheat. 30 [6 E. Ed. 353])." Ex parte 
Towles, 48 Tex. 433. 

"The words 'case' and 'cause' are constantly used as synonymous in 
statutes and judicial décisions, each meaning a proceeding in court, a 
suit or action. Surely no court can hâve jurisdiction of either a case 
or a cause until it is presented in the form of an action." Blyew v. 
United States, 13 Wall. 691, 595, 30 E- Ed. 638. 

Under the naturalization law of June 39, 1906, the jurisdiction is 
conferred upon the courts, the pétition for naturalization is to be filed 
addressed to the court, notice is to be given by posting, witnesses may 
be summoned, the United States are given the right to appear and 
oppose and call witnesses, every final hearing shall be had in open 
court before a judge or judges, and final orders are to be under the 
hand of the court and entered of record. Under the first naturaliza- 
tion act (Act March 36, 1790, c. 3, 1 Stat. 103), jurisdiction was con- 
ferred upon state courts only, but since 1802 it has been extended to 
District and Circuit Courts of the United States. Naturalization has 
always been an act or judgment of a court, but ne ver until the act of 
1906 has it been suggested that the spécial proceedings authorized con- 
stituted a case, action, or cause that could be reviewed on writ of er- 
ror under any judiciary act, state or fédéral. If, by the additional pro- 
visions and restrictions with which naturalization is guarded by the 
act of 1906, an appHcation for naturalization is made a case within the 
meaning of section 6 of the Courts of Appeals Act of 1891, then it 
must follow that ail applications for naturalization in ail courts, state 
and fédéral, are reviewable by appeal or writ of error, as the several 
judiciary acts may read, at the suit of the rejected appHcant or the 
United States. 

We may say, f urther, if naturalization proceedings under the act of 
1906 constitute a "case" it is a case at law, not in equity nor in ad- 
miralty ; and if such a case is reviewable under présent laws it can only 
be on writ of error, and only errors of law appearing of record can be 
reviewed. It is unnecessary to point out that such review would be 
fruitless in ail cases where the forms provided by the law are followed. 
Any review of naturalization proceedings in an appellate court, to be 
worth while, must be a review of the facts as well as law, and this 
can only be on appeal, and an appeal must be provided by statute. As 
the act of 1906 is silent with regard to any appeal or writ of error. 
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while sedulous iri placing guàrds and restrictions around the proceed- 
ings and fully protecting the United States by authorizing a suit to 
annul any certificate fraudulently obtained or improperly granted, it is 
not to be supposed that it was the intention of the said act to make a 
reviewable case of every application for naturalization. The mischief 
to be remedied was not in that line, but was the hasty and improvident 
way in which many of the courts under the prior laws naturalized 
aliens without examination and proper proof. Naturalization of aliens 
is an act of grâce, not right, and it is not necessarily a business of the 
courts. It is lodged in the courts for convenience, and, at the pleasure 
of Congress, can be taken entirely away and lodged in the Bureau of 
Commerce and Labor, which is now charged with supervision of the 
opérations under the act, or with any executive officer, as is now lodged 
the right and power to détermine whether certain aliens shall be per- 
mitted to come into the country at ail. See Lee L,ung v. Patterson, 
186 U. S. 168, 22 Sup. Ct. 795, 46 L. Ed. 1108. If naturalization is a 
judicial act it is because done by judges. 

We therefore conclude that the action and proceedings of the Dis- 
trict Court on Abba Dolla's pétition for naturalization did not con- 
stitute a "case" within the meaning of the sixth section of the judiciary 
act of 1891, and this court is without jurisdiction to review the same. 

The same conclusion may be reached on another line. The admis- 
sion of an alien to citizenship is not only a political act of grâce, but 
the power vested in the court to grant or order the same is on proof 
to the satisfaction of the court, with the petitioner and witness as nec- 
essary exhibits — that is to say, the question of admission is committed 
to the discrétion of the courts — and discretionary rulings of courts are 
not reviewable on error or appeal, except, perhaps, when the discré- 
tion is shown to hâve been abused, and abuse of discrétion in natu- 
ralization cases is provided for in section 15 of the act of 1906, not 
by error or appeal, but by a direct suit to annul and cancel. 

A writ of error to revise discretionary rulings should be dismissed. 
See McTague v. P. & N. E. R. R. Co., 44 N. J. Law, 61, 62. 

The writ of error is dismissed. 



6RBAT NOKTHEKN RY. CO. v. McDBEMID. 
(Circuit Court of Appeals, Ninth Circuit. February 7, 1910.) 

No. 1,761. 

1. Mastek and Servant (§§ 288, 289*) — Master's Liability fob Injuet to 
Servant— Defbctive Machikery— Questions for Jury. 

Where a servant having knowledge of a defect in a machine or appli- 
ance which niakes it unsafe to use it reports the fact to the employer, 
and is promised that the defect shall be repaired within a reasonable 
time, whether his continuing to use it is within the asumption of risk or 
constitutes eontributory négligence If he is injured are questions for the 
jury, unless the faets are such that upon any view of them no recovery 
can be had thereon as matter of law. 

[Ed. Note. — For other cases, see Jlaster and Servant, Cent. Dig. §§ 
1084, 1097; Dec. Dig. §§ 288, 289.*] 

•For other cases see eame toplo & i numeek in Dec. & Am. Digs. 1907 to date, & Rep'p Indexes 
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2;. Mastic and Seevant (§ 145*)— Masteb's -Liability joe Injuey to Seev- 

ANT— CoNSTEUCTiON OF RULES OF RaILEOÀD COirPANY. 

If a rule of a railroad company is ambiguotis and uncertain, It Should be 
construed most strongly against the company, and in favor o( tlie employé. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. I 288 ; 
Dec. Dig. § 145.»] 
3. Mastee AND Servant (§ 243*) — Mastee's Liability foe Injuet to Serv- 
ANis- Defective Maohineey-^ConteibtjtoEy Négligence— Violation of 
EuLES— Reliance on Pbomise to Repaie. 

Where the rules of a railroad company requlred the roundhouse fore- 
■' man to make ail needed repairs on engines or cause them to be made, a 
rule requiring engineers before starting on a trip to examine their en- 
gines to knovv that they are In a safe condition to operate does uot make 
it the duty of an engineer to make repairs before starting, but in such 
respect the roundhouse foreman is his superior, and the promise by snch 
foreman to- repair a defect reported to him by an engineer, or to send an 
appliance requlred, may justify the engineer in proceeding with the en- 
gine in reliance on such promise when he is ordered to do so. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. §§ 682, 
762 ; Dec. Dig. § 243.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Washington. 

Action by Anson McDermid against the Great Northern Railway 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

F. V. Brown, A. J. Laughon, J. J. Lavin, and Robert C. Saunders, 
for plaintiff in error. 
W. H. Plummer, for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

HUNX, District Judge. This action was brought in the United 
States Circuit Court by Anson McDermid, a locomotive engineer, here- 
after to be called the plaintiff, against the Great Northern Railway 
Company, hereafter to be called the défendant, to recover damages for 
an injury to plaintiff's right eye, caused by the alleged négligence of 
the défendant in not furnishinga guard for a lubricator glass in the 
locomotive. The glass exploded and partially destroyed the eye of 
the plaintiff. Verdict in favor of the plaintiff for $4,000, and, f rom a 
judgment thereon, the défendant sued out this writ of error. 

The only spécification of error relates to the refusai of the court to 
instruct the jury to return a verdict in favor of the défendant. The 
évidence of the plaintiff is substantially as follows : The plaintiff was 
in the etaplOy of the défendant company as an engineer. In May, 
1908, hç was ordéred to take an engine from Hillyard, Wash., to Troy, 
Mont. î Upon examining the engine, preparatory to starting, plaintiff 
noticed the lack of a screen or guard over the lubricator glass in the 
cab. Hé imtiiediately reported the defect to the roundhouse foreman, 
and requested :that it be remedied. The foreman said, in answer to 
his report and request: 

"Well, the night crew bas gone. It is after 6 o'clock, and the day crew 
hasn't corne to work yet. Everything is locked up and I can't get anything 
for yoii. You will hâve to go and we will send the things to you."' 

*For otber cases see same toplc & i numbkb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Thereupon, the plaintiff, relying upon the above promise of the fore- 
man to make the repairs, ran the engine to Troy,- as ordered. Upon 
his arrivai at Troy, he reported to the defendant's foreman, that the 
lubricator had no screen glass, whereupon the foreman promised that 
he Vv'ould send away for one and repair the defect in two or three days. 
Tliereupon, the plaintiff continued, according to orders, to run the en- 
gine in its unsafe condition, relying on this promise of the foreman 
and on subséquent promises given every two or three days. On the 
eighth day after the discovery and first report of the defect, while the 
plaintiff was running his' engine, relying on the promise of the fore- 
man soon to remedy the defect, the unguarded lubricator glass ex- 
ploded and drove a pièce of glass into the plaintiff's eye, thereby in- 
juring him severely. 

It is well established that if a servant who has knowledge of the de- 
fects in a machine gives notice to his master, or his proper représenta- 
tive, and is promised that they shall be remedied, his subséquent use of 
it, in the well-grounded belief that they v/'ûl be remedied within a rea- 
sonable time, is not, necessarily, either contributory négligence or with- 
in the assumption of risk. The questions involved are for submission 
to the jury, unless the conclusion foUows, as matter of law, that no 
recovery can be had upon any view which can be properly taken of the 
facts the évidence tends to establish. Kreigh v. Westinghouse & Co.^ 
214 U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 984; Hough v. Railway Co., 
100 U. S. 313, 35 L,. Ed. 612 ; Northern Pac. R. R. v. Babcock, 154 
U. S. 190, 14 Sup. Ct. 978, 38 L. Ed. 958. We think this case was 
properly submitted under thèse principles. The jury found that the 
plaintiff was not guilty of contributory négligence; nor did he assume 
the risk. 

But the défendant would hâve us décide that, as a matter of law, the 
plaintiff cannot recover because the undisputed facts of the case show 
conclusively that he was guilty of contributory négligence in this: 
That the plaintiff was bound by the rules of the company to do the 
very thing for the lack of doing which he was injured, namely, seeing to 
it that the guard was proA'ided before he took the engine out on the 
trip. The rule upon which the défendant bases its contention is as 
follows : 

"Rule 468. 'Before starting on a trip, they must examine their englnes se as 
to know that they are in safe condition to operate; that ail steps, handrails 
and handholds are in perfect condition ; that water and lubricator glassea 
and guards for same are in perfect condition, and must provide themselves 
with enough extra water and lubricator glasses and guards for same to re- 
place any that may be broken.' 

" 'a. Tjnder no cireumstances must they permit water and lubricator glass 
guards to be removed while engines are under their charge.' 

" 'b. It is the right and duty of engineers to take sufticient thne to make 
such examinatlon of their engines, before using same, as will avoid exposing 
them to unusual and unnecessary dangers by reason of any détective condi- 
tion of same.' " 

Defendant's contention is based upon a construction of this rule, 
to the effect that it is the engineer's duty to repair his engine, or see 
to it that the repairs are made. But it is apparent to us that neither 
the letter nor the spirit of the above rule supports this construction. 
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Undoubtedly, the rule prescribes that the engineer shall examine his en- 
gine for defects, but there is nothing in it to lead us to believe that the 
engineer must also repair defects when found, or be responsible for 
the repairing. As confirmatory of our view, we observe that "Round- 
house foremen, Rule 452," provides that the roundhouse foreman shall 
make repair.s, or see to it that they are made. Thus, there is a positive 
duty to repair imposed upon the roundhouse foreman, The défend- 
ant argues that, under any construction, responsibility for repairs is 
put upon the foreman and the engineer jointly. There being, however, 
nothing tending to show that such responsibility is in the engineer, it 
is more consistent with reason and the generally known exigencies of 
railroading to believe that this is the duty of the foreman alone. The 
necessity for the délégation of labor among railway employés is a 
matter of common knowledge. An engineer, whose duty it was to re- 
pair the defects which might arise from time to time in his engine, 
would hâve little time for anything else. It is also insisted that rule 
468, quoted, forbids an engineer to take out an engine which is de- 
fective in any particular, and that, therefore, the plaintiff in this case 
disobeyed a plain rule of the company and cannot recover. 

Railway rules are presumed to hâve been drawn up with care and 
study, and the meaning of the company ought to be expressed in clear 
and concise language. But if the intent and meaning are not so ex- 
pressed, and the meaning of any particular rule is anibiguous or 
uncertain, it should be construed in its stronger sensé against the com- 
pany and in favor of the employé. In the case at bar, does the rule 
plainly and unambiguously prohibit the taking out of a defective en- 
gine? It seems to us clearly not. 

We hâve seen that the duty of making repairs devolved solely upon 
the foreman. He was fully capable of binding the company by a 
promise to the engineer concerning the duty which the company owed 
the engineer, the performance of which had been delegated to the fore- 
man. Cincinnati Ry. Co. v. Robertson, 139 Fed. 519, 71 C. C. A. 335 ; 
Hough V. Railway Co., 100 U. S. 213, 35 L. Ed. 612. 

The défendant attempts to distinguish the cases above cited from the 
one before us. There are some slight différences, it is true, but the 
principle on which the décisions cited rest is the same as that on which 
this case is based. Défendant insists that in the Hough Case, supra, 
the engineer was under the direct control of the foreman, while hère, 
the engineer was not thus under his control, and that this lack of au- 
thority of the foreman over the engineer is fatal to the imputation to 
the company of promises made by the foreman to the engineer. The 
défendant again takes an erroneous view of the relative positions and 
duties of the foreman and of the engineer. The foreman was the 
superior of the engineer, at least, in regard to repairing the engine. 
He was the représentative of the défendant company in matters within 
the domain .of repairing and mending engines. Moreover, it appears 
from the évidence that when orders came from headquarters, it was 
the duty and right of the foreman to sélect the engine and crew to exé- 
cute such orders. This power to designate what engine and engineer 
should perform the work makes the foreman the superior of ail those 
who may corne within the purview of his sélection. He commands 
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them to exécute the orders which come through the train dispatcher. 
If the engineer thus selected by the foreman to perform service is told 
to do it with a defective engine, and if he complains of the defect to 
the foreman, and is promised that it will be soon remedied, and is told 
by the foreman that in the meanwhile, he must use the engine in its 
defective condition, it is but reasonable to say that the engineer is 
using that particular engine at the command of the company, and that 
he has a right to rely on the foreman's promise that the defect will 
soon be remedied, as the promise of the company. There is nothing in 
the nature of the defect in the présent action, and the means of rem- 
edying it, which make this case essentially différent from Railway v. 
Robertson, supra. 

Objection is also made that the promise was insufficient in fact, in 
that it was never performed, and had not been performed within a rea- 
sonable time between the promise and the injury. Of course, if the 
promise had been performed, this cause would not now be before this 
court. What constituted a reasonable time between the promises and 
the injury was clearly a question for the jury, and its conclusion will 
not be questioned. 

After examination of ail the points urged for review, we are of opin- 
ion that there is no substantial ground for a reversai. 

Judgment affirmed. 
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(Circuit Court of Appeals, Ninth Circuit. February 7, 1910.) 

No. 1,716. 

1. Mines and Mineeals (§ 57*) — Conteact to Leasb— Evidence. 

In an action for breach of a contract to lease plaintiffi the right to 
dperate a mining claim on a royalty, évidence that défendant stated to 
plaintiff that he would make out a lease of the claim in question, that the 
terms of the royalty would be 40 per cent., and that the lease was to 
commence on September 1, 1905, and rup to the middle of June, 1906, was 
sufficient évidence as to the terms of the contract. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 57.*] 

2. Tkial (§ 296*)— Instructions— Peremptory Insibtjctions— Construction. 

In 'an action for breach of a contract to lease a mine, the court charged 
that If the Jury found from the évidence that the agreement was made 
and that défendant leased the premises to another, and If plaintiff had 
been glven a lease would hâve mined the ground at a profit, then the jury 
should find for plaintiff for some amount, was not error ; the court hav- 
ing presented the issue whether défendant agreed to make the lease, and 
having elsewhere Instructed that, if the jury found there was a breach 
of such agreement, plaintiff was at least entitled to nominal damages. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 705-716 ; Dec. Dig. 
§ 296.*] 

3. Evidence (§ 142*) — Similak Faots and Transactions— Damages. 

In an action for breach of a contract to lease a mine, évidence of the 
profits made under a like lease of the same property to others during the 
same period, In connection with évidence that plaintiff would bave worked 
the premises practleally In the same manner, had the lease been executed 
to him, was compétent on the issue of damages. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 142.*] 

•For other cases see same topic & { number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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In Errôr to the District Court of the United States for the Second 
Division of the District of Alaska. 

Action by B. A. Chilberg against Magnus Kjelsberg. Judgment for 
plaintiflf, and défendant brings error. Affirmed. 

Ira D. Orton, Campbell, Metson, Drew, Oatman & MacKenzie, and 
E. H. Ryan, for plaintiff in error. 

Albert H. Elliot and Wm. H. Packwood, for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

_ GILBERT, Circuit Judge. The défendant in error brought an ac- 
tion âgainst the plaintiflf in error to recover damages for breach of an 
agreement to lease to the défendant in error a certain placer mining 
claimbelonging to the plaintiff in error. The complaint alleged that 
the parties to the contract had been copartners in business at Nome, 
Alaska; that they dissolved their partnership, and in part considéra- 
tion of the surrender by the défendant in error of his interest in the 
copartnership business the plaintiff in error agreed to exécute to him 
a Jease of the mining claim for one year upon a royalty of 40 per cent. ; 
that the plaintiff in error failed and refused to exécute the lease, and 
instead thereof executed a lease of the claim to another, so that the 
défendant in error was prevented f rom working the said claim ; that 
the défendant in error could and would hâve extracted from the 
ground, over and above the royalty to be paid to the plaintiff in error 
and the necessary expenses of working the mine, gold dust of the value 
of $50,000. For that sum he demanded judgment. On the trial before 
a jury, verdict v^as returned for the défendant in error in the sum of 
$3,000, for which judgment was rendered. 

l"he plaintiff in error contends that there was no contract proven by 
the record which would entitle the défendant in error to damages for 
its breach. There was no motion for an instructed verdict. There was 
no testimony to contradict in ^y way the testimony of the défendant 
in error as to the terms of the contract. He testified that the plain- 
tiff in error said, "I will make you out a lease of the Metson Bench ;" 
that the terms were that the royalty was to be 40 per cent., and that 
the lease was to commence on the Ist of September, 1905, and run to 
the middle of June, 1906. This was sufficient évidence of the terms of 
the lease. Under the instructions of the court, the jury found that 
the contract to give the lease had been made as alleged. 

It is assigned as error that the court gave the foUowing instruction: 

"You are iristructecl In tHIs case to flnd for the plaintiff for some amouiit, 
that amoimt to te fiUed in in the form of verdict which I send out with you 
to your jury room." 

It is contended that, since the answer of the plaintiff in error put 
in issue the allégation that a contract was made for a lease, it was 
error to give such an instruction, "notvvithstanding that the plaintiff in 
error had made no déniai of the testimony of the défendant in error. 
Without passing on the question whether it would hâve been error to 
give such an instruction, we are of the opinion that the court did not 
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intend to, and did not, so instruct. The language above quoted follows 
a clause in the instructions in which the court told the jury that if they 
found from the évidence that the agreement was made, and that the 
plaintiff in error leased the premises to another, and that the défendant 
in error, if he had been given the lease, would hâve mined the grounds 
at a profit, "you are instructed in this case [that is to say, in this event] 
to find for the plaintiff for some amount," etc. The court distinctly 
presented to the jury the issue whether the défendant agreed with the 
plaintiff to make and exécute to him a lease, and elsewhere instructed 
the jury that if they found from the prépondérance of the évidence 
that the plaintiff in error agreed with the défendant in error to make 
and exécute to him a lease, and then failed to make the lease, and 
made a lease of the same ground to another, that it was a breach of the 
agreement, and the défendant in error "would be entitled to at least 
nominal damages, as indemnity for the breach or violation of sùch 
oral contract." 

Error is assigned to the instructions to the jury in which they were 
told in substance that the rule of law is that where the lessor has title, 
and for any reason refuses to lease the premises agreed upon, he shall re- 
spond in damages and make good to the lessee whatever he may hâve 
lost by reason of his bargain, and that the lessee would be entitled to 
such profits as would hâve been derived from the premises, for the full 
period of the term for which the lease was to be made, and that proof 
of the profits may be made by showing what profits were made under 
a like lease of the same property to other parties, if the proof further 
shows that the party who was to hâve the lease would hâve worked the 
premises practically in the same manner as the persons did who worked 
the same. We find no error in the instructions so given. In the case 
of a wrongful breach of a contract to lease houses or land, the measure 
of damage to the plaintifï is easy of ascertainment. It is the reasonable 
value of his contract, and not the profits which he would hâve made if 
the agreement had been carried out. It is well settled that where one 
contracts to grant a lease, well knowing that he has no title, or where he 
puts it out of his power to grant the lease by giving a lease to a third 
person, the other party to the contract may recover as damages the 
value of his bargain. Robinson v. Harman, 1 Exch. 850; Ford v. 
Tiley, 6 B. & C. 325. And other damages, which are the direct and 
natural conséquences of the breach, may be recovered in addition to 
the value of the bargain. Driggs v. Dwight, 17 Wend. (N. Y.) 71, 
31 Am. Dec. 383 ; Wolf v. Studebaker, 65 Pa. 459 ; Hall v. Horton. 
79 lowa, 352, 44 N. W. 569 ; Hansllp v. Padwick, 5 Exch. 615. 

More analogous to the case at bar, however, are cases of croppers' 
leases, where land is let or agreed to be let to be farmed on shares. 
In such cases the profits which the lessee might hâve made are often 
takcn into considération in determining the measure of his damages 
for a breach of the contract. Depew v. Ketchum, 75 Hun, 227, 27 
N. Y. Supp. 8 ; Taylor v. Bradicy, 39 N. Y. 129, 100 Am. Dec. 415 ; 
Bowers v. Graves & Vinton Co., 8 S. D. 385, 66 N. W. 931 ; Rice v. 
Whitmore, 74 Cal. 619, 16 Pac. 501, 5 Am. St. Rep. 479. In Depew v. 
Ketchum it was held that the measure of the lessee's damages was the 
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value of his tertn surrendered, based upon the capacity of the farm 
to yield a profit to one working under the contract. In Taylor v. Brad- 
ley the court said : 

"To my mind the only rule whlch can be preseribed, and the only rule which 
wlU do justice to the parties, Is that the plalntiff Is entitled to the value of 
his contract. He was entitled to its performance. It is broken. He is de- 
prived of his adventure. What was thls opiwrtunity, which the contract had 
apparently secured to him, worth? To reap the benefit of it, he must ineur 
expense, subnilt to labor and appropriation of his stock. His damages are 
what he lost by belng deprived of his chance of profit." 

See, also, Dickinson y. Hart, 142 N. Y. 183, 36 N. E. 801, 

But a contract to lease an undeveloped mining claim stands upon still 
différent ground. A lease of a mine is a grant of the corpus of the 
property. It confers the right to take eut a part or ail of the value of 
the property, and a lease upon a fixed royalty is in some respects a 
joint venture for the benefit of both the lessor and the lessee. It may 
be said that a lease of an undeveloped placer mine in the Nome dis- 
trict ordinarily bas no market value, because it cannot be known with 
any degree of certainty what will be found in the ground. The lessee 
takes his chances. He may operate it at a loss, or he may operate it at 
a great profit, to himself and to his lessor. If one method of esti- 
mating damages is shown to be more definite and certain than others, 
it should be adopted. The only way of proving the value of such a 
lease with any degree of certainty is by proving what was actually 
taken out of the mine, and if the proof is, as it was in this case, that 
the plaintiff would hâve operated the mine in substantially the same 
way as it was operated under the lease which was given to another, no 
reason is perceived why proof of the profits made by that other may 
not be received as tending to show the amount of the damages that ac- 
crued to the plaintiff in the action. The value of the gold in the mine 
is a fixed quantity. The éléments of uncertainty in extracting it are 
the expense of the mining opération and the location of the pay streak. 

The défendant in error was shown to be an experienced miner. He 
testified that it was his intention to sink a shaft at the point where the 
subséquent lessee sunk his shaft and found pay dirt. It was shown 
that the gold taken from the mine during the mining season for which 
the lease was to hâve been given to the défendant in error was from 
$15,000 to $20,000 in value, and that the cost of mining was from 40 
to 45 per cent, of the gross proceeds. From thèse estimâtes it will be 
seen that the amount awarded the défendant in error by the jury was 
well within the sum of the net profits he would probably hâve realized, 
had he been allowed to work the mine. 

The contract in the case at bar is clearly distinguishable from the 
contracts involved in the cases of Smith v. Eubanks, 73 Ga. 280, and 
Rhodes v. Baird, 16 Ohio St. 573, cited by the plaintiff in error. In 
the first of those cases the action was for a breach of a lease of real es- 
tate to be used for a grocery store, blacksmith shop, and wagon yard, 
and the court held that the damages for the breach could not be shown 
by proof of the profits which were afterwards made by other parties 
who occupied the premises. The court said : 
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"The succesçors of plalntiff may hâve been more popular, and thus hâve 
made better customers; may hâve managed better and made more money. 
They may hâve 'been men of better habits, more prudent and successful busi- 
ness men." 

In Rhodes v. Baird the action was brought on a contract in which 
the défendant agreed to make a lease of land to the plaintiff on which 
to plant and cultivate a peach orchard for a term of 10 years. The 
court held that it was net perinissible to show as évidence of dam- 
ages what would be the probable profits to be realized from the or- 
chard, judging from the number of crops and the priées of peaches in 
the county for the prior 10 or 15 years ; that such a proof of dam- 
ages was clearly too spéculative and uncertaih to form the basis of 
recovery. 

In Rufïatti v. Lexington Min. Co., 10 Utah, 386, 37 Pac. 591, the 
lessee of mining property sued the lessor for damages for wrongful 
ouster, and the court admitted, as évidence of damages, proof that he 
had exposed, ready for mining, 300 tons of ore, on which his profit 
under the terms of the lease would hâve been approximately $10,000, 
and permitted him to recover his share of the profits he would hâve 
made if he had been permitted to work during the remainder of his 
term. 

In Isabella Gold Min. Co. v. Glenn, 37 Colo. 165, 86 Pac. 349, the 
Suprême Court of Colorado sustained the right of lessees of a mine, 
who had been evicted therefrom, to recover the value of the ores that, 
but for the éviction, they might hâve taken therefrom. In that case, 
for the purpose of proving what they could and would hâve mined 
during the term, and with the intent of showing the amount of their 
damages, the plaintififs produced évidence of the mining and market- 
ing of ores from the premises so demised to them largely in excess of 
the amount of the verdict. 

In Paul v. Cragnaz, 25 Nev. 293, 59 Pac. 857, 60 Pac. 983, 47 L. 
R. A. 540, a case in which the owner of an undivided two-thirds in- 
terest in a mine refused to permit the plaintiiîf, who was the lessee of 
the other interest, to work the mine, the court said : 

"We think the évidence would hâve justifled the jury in finding that the 
plaintiff, as a praetical miner of long expérience in mining, whose business 
was that of mining, could and would probably hâve extracted such quantltles 
of ore from said ore bodies during his said term, if the défendant had not ex- 
cluded him therefrom, and sold the same at such market price then existing 
as would hâve yielded him a net profit even greater than the sum allowed him 
for damages. The only value a mine ha s to a lessee thereof is the profits 
arising from his working the same, and, when he is wrongfuUy excluded and 
prevented from such working, his loss consista in the loss of profits that he 
would hâve made, but for such exclusion." 

The judgment is aflSrmed. 
177 F.— 8 
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ATCHISON, T. & S. F. ET. 00. V. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. January 4, 1910.) 

No. 1,610. 

1. Masteb and Sebvant (§ 13*) — Sbevice Act— Construction— "Pebiod." 

Aet Gong. March 4, 1907, c. 2939, § 2, 34 Stat. 1415 (U. S. Oornp. St. 
Supp. 1909, p. 1170), prohibits a carrier to require or permit any employé 
subject to the aet to remain on duty for a longer perlod than 16 consécu- 
tive hours, and requ<res that after an employé has been continuously on 
duty for 16 hours he shall be relleved, and net permltted to go on duty 
agaln untll be has had at least 10 consécutive hours off duty, and that no 
sucE employé who has been on duty 16 hours in the aggregate in any 24r 
hour perlod shall be permitted to continue or agaln go on duty wlthout 
havlng had at least 8 consécutive hours ofiC duty, provlded that no oper- 
ator, train dispatcher, or other employé dispatching train orders shall be 
permltted to remaln on duty for a longer perlod than 9 hours In any 24- 
bour perlod at stations continuously operated nlgbt and day, or for more 
than 13 hours in stations operated only in the daytlme. Helâ, that the 
word "period," as used in such section, dld not mean a continuons cycle 
of tlme without intermission, and hence the fact that a telegraph oper- 
ator employed by a carrier went on duty at 6:30 a. m. and worked untll 
12 m. was then given an tntermission untll 3 p. m., and tben worked untll 
6:30 p. m., maklng In ail 9 hours' actual service, but 12 hours from the 
beglnnlng to the end, did not constltute a violation of the aet. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. S 13.* 

For other définitions, see Words and Phrases, vol. 6, p. 5302.] 

2. Mabtbb and Sebvant (§ 13*) — Houks of Sebvice— Teain Dispatchebs— 

"Emplotés." 

Train dlspatchers, being "employés," are withln the protection of the 
main part of the section glving to ail employés "at least eight consécutive 
hours off duty In each day, countlng from some point in the next day, so 
that it would be impossible for carriers to require of them short service 
perlods spread over the eutlre 24 hours, glving no opportunity for real 
récupération. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 13.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2369-2377 ; 
vol. 8, p. 7649.] 

In Ërror to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by the United States against the Atchison, Topeka & Santa 
Fé Railway Company. Judgment for the United States, and de- 
fendant brings error. Reversed and remanded. 

The writ of error is to reverse a judgment in favor of défendant 
in error, against the plaintifï in error, for the sum of One Hundred 
Dollars, together with costs, entered upon a verdict, upon instruction 
of the Court, in favor of Appellee on the first, third, iifth and seventh 
counts of the déclaration. 

The suit was brought under the Hours of Service Aet, approved 
March 4th, 1907, United States Statutes at Large, Vol. 34, Part 1, 
p. 1415, c. 2939 (U. S. Comp. St. Supp. 1909, p. 1170). 

>For other cases see same toplc & J kumbsr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The following is the opinion of Landis, District Judge, on denying 
defendant's motion for an order directing the jury to return a verdict 
of not guilty: 

In thls proceeding the défendant is charged wlth a violation of the statute 
which was enacted to llmlt the hours of labor of rallway employés having to 
do wlth the movement of trains. The évidence having ail been heard, the 
défendant moves for an order direetlng a verdict of not guilty. The contro- 
versy relates to that provision of the law respeeting telegraph operators em- 
ployed at offices opéra ted continuously day and night. The statute Is as 
follows: 

Section 1 enacts that the provisions of the law shall apply to rallway com- 
mon carriers, Interstate, and provides that "the terra 'employés' • ♦ * shall 
be held to mean persons actually engaged In or connected with the movement 
of any train." 

"Sec. 2. That ît shall be unlawful for any common carrier, its offlcers or 
agents, subject to this act, to require or permit any employé subject to thls 
act to be or remaln on duty for a longer period than slxteen consécutive hours, 
and whenever any such employé of such common carrier shall hâve been con- 
tinuously on duty for slxteen hours he shall be relleved and not required or 
permltted again to go on duty until he has had at least ten conseeutive hours 
off duty ; and no such employé who has been on duty slxteen hours In the 
aggregate In any twenty-four hour period shall be required or permltted to 
continue or again go on duty wlthout having had at least eight consécutive 
hours ofif duty: Provided, that no operator, train dispatcher, or other employé 
who by the use of the telegraph or téléphone, dispatches, reports, transmits, 
receives, or dellvers orders pertaining to or affecting train movements shall 
be required or permltted to be or remaln on duty for a longer period than 
nine hours in any twenty-four hour period In ail towers, offices, places, and 
stations continuously oi)erated night and day, nor for a longer period than 
thirteen hours In ail towers, offices, places, and stations operated only durlng 
the daytime, except In case of emergency, when the employés named In thls 
proviso may be permltted to be and remain on duty for four addîtional hours 
in a twenty-four hour period on not exceeding three days in any week: Pro- 
vided, further, the Interstate Commerce Commission may after full hearing in 
a particular case and for good cause shown extend the period wlthin which a 
common carrier shall comply wlth the provisions of thls proviso as to such 
case." 

The remaining sections provide for the enforcement of the law, the Imposi- 
tion of penalties, and specify exceptions to its opération (which are not ma- 
terial fiere). 

For the United States the clalm Is that this law forbids the operator's em- 
ployment for more than 9 hours in any 24-hour period, and requires the em- 
ployment to be continuons. For the défendant it is contended that the law 
authorizes the employment of operators 9 hours In the aggregate in any 24- 
hour period ; that the office hère is not one "operated continuously night and 
day ;" and, further, that the employés Involved "are not persons actually en- 
gaged in or connected wlth the movement of any train" wlthin the meanlng 
of the law. 

The facts are as follows: The défendant is a rallway common carrier from 
Chicago to points lu States west of the Mississippi river, and has a railroad 
yard called Corwlth, located some distance from the main Une in the western 
part of Chicago. At this yard is a telegraph office where two operators are 
employed. The day man works from 6:30 o'clock in the mornlng until 6:.30 
o'clock in the evening, with S hours oiï duty, from 12 o'clock noon until .3 
o'clock in the afternoon. The night man works from 6:30 o'clock at night until 
6:30 the next mornlng, with 3 hours oflC duty, from 12 o'clock mldnight until 
3 o'clock a. m. The bulk of the work done by thèse two men pertains to gên- 
erai railroad business other than the movement of trains. However, durlng 
each day and night, one or two freight trains, destined Interstate, pull out of 
Corwlth and move west over the rails of the main Une. This train movement 
is In compliance with clearance orders telegraphed in each instance by de- 
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fendant's division dispatcher to Oorwith, and by the operators there taken 
from the wire and delivered to the train crews. 

The court Is of the opinion that thls office is dearly one "continuously op- 
erated nlght and day" wlthln the meaning of the statute. The manifest pur- 
pose was to apply the provisions of the law to ail employés having to do with 
train movement, and knowlng that some rallway telegraph offices were open 
only during the daytime, while others were open night and day, Congress in- 
serted as a régulation for the latter class the provision respecting those "con- 
tinuously operated night and day." It can hardly be that Oongress had it in 
mind by the use of the word "continuously" to place it In the power of a 
railway Company to except a night and day office from the opération of the 
law by the simple process of closlng the office and sendlng the operator away 
for a few minutes, or, as in thls case, for three hours. Nor does the mère 
faet that employés are coneerned but a trifle with the movement of trains, or 
- are coneerned with the movement of but a few trains, except them f lom the 
opération of the statute. The language of the law is: "The term 'employés' 
• * • shall be held to mean persons actually engaged in or connected with 
the movement of any train." 

The remalning question is not so free from difflculty. While the purpose of 
Congress "to promote the safety of employés and travelers upon rallroads by 
limiting the hours of service of employés thereon" clearly appears from the 
title of the «a et, it must be admitted the provision relating to persons engaged 
in the telegraph service mlght hâve been more happily phrased to aceomplish 
that purpose. However, as will be observed from an examinatlou of the 
whole of sections 1 and 2, it was the object of Congress to place a limit on the 
time of service of ail rallway employés having to do vrith the movement of 
trains Interstate. It also clearly appears from section 2 that It was deflnitely 
and dlstinctly in the législative mind that there were two classes of such 
employés, namely, those whose work was continuons and those whose work 
was intermittent. Accordingly, for the former class, it was provided that the 
limit should be "sixteen consécutive hours," to be succeeded by 10 consécutive 
hours off duty, and for the latter class the limit is placed on the aggregate 
of service, the language being: "No such employé who bas been on duty six- 
teen hours in the aggregate in any twenty-four hour period shall be required 
or permitted to continue or again go on duty wlthout having had at least eight 
consécutive hours ofC duty." Then foUows the spécial proviso for persons en- 
gaged in the telegraph service: "That no operator, train dispatcher, or other 
employé who by the use of the telegraph * • * transmits or delivers or- 
ders pertaining to or affectlng train movements, shall be required or permitted 
to be or remain on duty for a longer period than nine hours in any twenty- 
four hour period In ail * * • stations continuously operated night aud 
day, nor for a longer period than thirteen hours * * * in ail stations op- 
erated only during the daytime, except in cases of emergency, when the em- 
ployés named in thls proviso may be permitted to be and remain on duty for 
four addltional hours in a twenty-four hour period on not exceeding three 
days in any week." 

The défendant urges that this language should be read as if It were as fol- 
lows: "That no operator » * * shall be required or permitted to be or 
remain on duty for more than nine hours In the aggregate in any twenty-four 
bour period." But the use of the word "period" in the 9-hour provision of 
the act excludes this construction. "Period" Is the antithesis of "aggregate." 
It implies continuity, unbrokenness, uninterruptedness, as distlnguished from 
"aggregate," whieh signifies the sum or total or gross amount of separate and 
distinct particles. Thus référence is made to the "Revolutionary period," the 
"Reconstruction period," the "twenty-four hour period" (as used In the act 
itself), ea<;h of which expressions bas a deflnite and well-understood meaning, 
which is diametrically opposed to and which excludes the Idea that Is the 
basis of the defendant's clalm. 

Moreover, Immediately preceding the provision under considération Is the 
language used by Congress In dealing with the same subject as related to 
railway employés in général, which, as before observed, distlnctly provides a 
limitation on the hours of service in the aggregate, as distlnguished from cou- 
tinuous or unbroken service. And in the subséquent provision relating to day 
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offices, where the service Is prohilbîted for a longer perlod than 13 houro ex- 
cept in cases of emergency, when 4 addltional hours' service in a 24-hour period 
Is allowed, and in the concluding proviso autliorlzing tlie Interstate Commerce 
Commission, for good cause, to extend the period in which the carrier shall 
comply with the act, the word is used in a sensé contrary to the meaning which 
the défendant argues should be given to It in the 9-hour clause. Can it be 
that Congress Intended the court to give the word as used hère a meaning 
opposed not only to Its trne import, but opposed as well to the sensé in which 
the word Is used elsewhere in the same section? 

Being of the opinion that a 24-hour period is 24 consécutive lionrs, and that 
a 9-hour period is 9 consécutive hours, my conclusion is that the 9-hour period 
during which the law authorized the day man to be at work expired at 3:30 
p. m., and that, inasmuch as he was required or permitted to be "on duty" 
three hours thereafter, the law has been violated. And so with respect to the 
night man. 

The defendant's motion for an order requlring the United States to elect 
one oount and proceed thereon is without merit. The language of the statute 
Is plain, and provides that the carrier shall be llable "for each and every vio- 
lation." This, I take it, means each and every 24-hour period in which the 
prohibition of the law Is ignored. 

Let there be an order overruling both motions of the défendant. 

Robert Dunlap, Lee F. English, and James L. Coleman, for plaintiff 
in error. 

Edwin W. Sims, U. S. Atty., and James H. Wilkerson, for the 
United States. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges, 

GROSSCUP, Circuit Judge, delivered the opinion: 
Section 2 of the Hours of Service Act, applicable to plaintiflf in er- 
ror, a common carrier within the meaning of that Act, provides : 

"Section 2. It shall be unlawful for any common carrier, its offlcers, etc., 
to requlre or permit any employé subject to this act to be, or remain, on duty 
for a longer period than sixteen consécutive hours, and whenever any such 
employé, of such common carrier, shall hâve been continuously ou duty for 
sixteen hours, he shall be relieved and not required or permitted again to go 
on duty until he has had at least ten consécutive hours off duty ; and no such 
employé who has been on duty sixteen hours In the aggregate In any twenty- 
four hour period shall be required or permitted to continue or again go on 
duty without having had at least eight consécutive hours ofif duty. 

Provided that no operator, train despatcher or other employé who by the 
use of the telegraph or téléphone despatches, reports, transmits, reçoives or 
dellvers orders pertaining to, or afCectlng, train movements, shall be required 
or permitted to be or remain on duty for a longer period than nine hours In 
any twenty-four hour period In ail towers, offices, places and stations contin- 
uously operated night and day, nor for a longer period than thirteen hours in 
ail towers, offices, places and stations operated only during the daytime, ex- 
cept in case of emergency," etc. 

The charge alleged was that plaintifï in error required and per- 
mitted Fred Hillhouse, one of its telegraph operators despatching, re- 
porting, transmitting, receiving and delivering orders pertaining to 
and affecting train movements in Interstate commerce, at Corwith, 
in the State of Illinois, to be on duty in such office, continuously oper- 
ated day and night, for a longer period than nine hours — the proof 
showing that he went on duty at 6 :30 o'clock A. M., was given an 
intermission of three hours at 12 :00 o'clock Noon, resumed duty at 
3:00 o'clock P. M., and went off duty at 6:30 P. M., making in ail 
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nine hours of actual service, but twelve hours from the beginning 
thereof to the end thereof. : 

A like charge was made respecting requirements upon one W. E. 
Sargent and one F. M. EUiott, coyering the same hours of service 
but on différent days. ! 

Do thèse facts prove a violation of the act? The question is 
raised by appropriate exceptions to the instructions of the Court, and 
by the refusai of the Court to give instructions offered by the plaintiflf 
in error. 

The contention of the Government is, that while in neither of the 
cases aboyé mentioned was the pperator required or permitted to re- 
main on duty for more than nine hours in any twenty-four in the ag- 
gregate, such service, within the contemplation of the statute either 
is to be divided into "two periods," separated by the intermission (for 
which the statute makes no provision), or is to be considered as "one 
period," including the intermission, which would make it a period of 
twelve hours. But manifestly, Cdngress did not intend that an inter- 
mission of three hours, in the middle of the day, should be computed 
as a part of the employee's service ; for the statute was enacted in 
view of the customs of the land, and the customs of the land do not 
include such intermissions as a part of the working hours of em- 
ployées. The position of the Government is therefore reduced to its 
contention respecting the word "period," — that "period" is "a term," 
"a cycle," something "continuons" between a definite beginning and a 
definite end--whereby, invoking the canon of strict construction in 
criminal statutes, the period was a period of twelve hours, notwith- 
standing the intermission. 

We cannot concur in this vieW. The statute was passed with cus- 
tom as a background. Accordirig to custom, nine hours' work unques- 
tionably means nine hours' actual eniployment, whether broken by an 
intermission for lunch or on account of some other occasion. Accord- 
ing to custom, too, especially in railroading in the new western States, 
the actual service of employées is divided, necessarily divided, through- 
out the day, to correspond with the arrivai and departure of trains. 
Certainly, Congress did not intend to override thèse existing customs ; 
making it necessary either that the railroad company should not give 
intermissions, or that the employée should be paid, notwithstanding 
the intermissions ; and making it necessary at many stations (pre- 
sumably well known to Congress) that the railroad should either em- 
ploy a différent telegraph operator for every train that came and 
went (trains on western roads being often more than nine hours" 
apart), irrespective of the f act that the actual service for each train 
was a very short period of time. The contention of the Government 
gives to this word "period," ail things considered, a highly strained 
meaning. Disregarding a meaning so strained, and reading the word 
in connection with the context, , and in the light of ordinary custom, 
we are clear that the acts proven do not constitute an offense within 
the meaning of the law. And, if it be objected that under this con- 
struction of the law, it would be possible for the railroad company 
to require its operators to give their service for short periods at short 
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întervals, say every altemate hour, or an hour in every two hours and 
a half, thus so spreading his actual service over the twenty-four hours 
that no opportunity would be given for real récupération, the answer 
is that no instance of such practice has been brought to our attention, 
and no such instance is likely, which accounts for the fact that no 
provision in the Act is made for such instances. When such practice 
actually occurs, Congress will doubtless provide a cure. A further 
answer is that despatchers, being "employées," come under the pro- 
tection of the main part of the section which gives to ail employées 
"at least eight consécutive hours ofif duty" in each day, counting from 
some point in the next day. 

The judgment of the District Court is reversed and the cause re- 
manded, With instructions to grant a new trial. 



SOHULER V. HASSINGER et al. (four cases). 

KNIGHT y. SAME (two cases). 

(Circuit Court of Appeals, Fifth Circuit. February 22, 1910.) 

Nos. 1,924, 1,925, 1,939, 1,992, 2,001, 2,029. 

1. Bankeuptct (I 455*) — Appeai>— Appealablb Oeders. 

Orders of a bankruptcy court relating to the sale of a bankrupt's prop- 
erty are regular steps In the proceedings, and not appealable under Bank- 
ruptcy Act July 1, 1898, c. 541, § 25a, 30 Stat. 553 (U. S. Comp. St. 1901, 
p. 3432). 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. S 455.* 
Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 G 
C. A. 9.] 

2. Banketiptcy (§ 269*) — Sale oï Peopebty— Geoundb fob Settinq Aside— 

INADEQUACT OF PEICE. 

In the absence of rellaWe évidence impeaching It, the appralsal governs 
as to the value of a bankrupt's property, and a sale for more than the 
appraised value, conflrmed by the court, wlll not be set aslde by the ap- 
pellate court on the ground of inadequaey of priée. 

[Ed. Noté. — For other cases, see Bankruptcy, Dec. Dlg. § 269.*] 

8. BANKEtrpa?CY (§ 263*) — Sale of Peopebtt— VALiorrY. 

A sale In bankruptcy of the property of a large manufacturlng corpora- 
tion is not subject to objection because the property was purchased by a 
reorganlzation committee, nor Is It Invalid as colluslve or unfair because 
such purchase was favored by the trustées and on their recommendation 
they were permltted to receive, as part of the purchase price, securlties 
which were a lien on the property. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 263.*] 

4. Bankeuptct (§ 260*) — Sale op Peoperty— Validity. 

An order for the sale of a bankrupt's property is not Invalid as matter 
of law because It does not flx an upset price for the property, which is to 
be sold subject to confirmation. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 260.*] 

5. Bankeuptoy (§ 446*) — Peoceedings to Révise— Mattbes Eeviewable. 

A gênerai objection that a sale of a bankrupt's property was unfair, 
illégal, and void cannot be considered by the Circuit Court of Appeals on 
a pétition to revise in matter of law, in the absence of an agreed state- 

•For otKer case» see same topio & § numeee lu Dec. & Am. Dig». 1907 to date, & Rep'r Indexa» 
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ment of facts or flndings by the court or referee; nor can orders which 
were wltliln the discrétion of the court be revlewed unless an abuse of 
discrétion is shown. 

[Ed. Note. — For other eases, see Bankruptcy, Dec. Dig. § 446.*] 

Pétitions to Revise Proceedings of the District Court of the United 
States for the Northern District of Alabama, in Bankruptcy. 

Appeals from the District Court of the United States for the North- 
ern District of Alabama. 

In the matter of the Southern Steel Company, bankrupt. Appeals 
and pétitions for revision by George H. Schuler and Samuel I. Knight 
against William H. Hassinger and others, trustées, to review certain 
orders. Appeals dismissed, and pétitions for revision denied. 

John W. Tomlinson, for petitioner. 

E. K. Campbell, Augustus Benners, Wm. B. Hornblower, and J. 
Norris Miller, for respondents. 

J. W. Tomlinson, for appellant. 

E. K. Campbell, Augustus Benners, Wm. B. Hornblower, and J. 
Norris Miller, for appellees. 

- Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. In October, 1907, sundry creditors of the 
Southern Steel Company, a manuf acturing corporation under the laws 
of Alabama, filed, in the District Court for the Northern District of 
' Alabama, several pétitions, charging acts of bankruptcy, and praying 
that said steel company should be adjudicated a bankrupt. Thereupon 
receivers were appointed, and on January 21, 1908, the bankruptcy 
proceedings under the several pétitions were co-"solidated, and the 
whole case transferred to the Southern Division uJ 'ihe Northern Dis- 
trict, and thereupon in said division said steel company was adjudi- 
cated a bankrupt. As we gather from the record, there was no objec- 
tion or opposition to such adjudication ; certainly, no appeal was 
prosecuted therefrom. 

At this time the Southern Steel Company was capitaHzed in the sum 
of $25,000,000; $10,000,000 preferred stock, and $15,000,000 com- 
mon stock. And it was the owner of wire and rod mills, steel plants, 
furnaces, coke ovens, plant sites, coal lands and coal rights, red ore lands 
and rights, ail in the state of Alabama, and was the owner of the 
capital stock of subsidiary incorporated steel coiTipanies in Georgia and 
Tennessee, ail subsequently appraised by sworn appraisers appointed 
in the bankruptcy court in the sum of $7,674,380.91. 

At the date of adjudication the company's properties were mort- 
gaged and pledged in the sum of $6,674,000. Following the adjudica- 
tion, three trustées were chosen by the creditors, and their appoint- 
ment and élection confirmed by the court. At the same time, the court 
appointed three disinterested persons as appraisers. The said trustées 
entered upon the discharge of their duties, and on February 26, 1909, 
they filed with the referee a pétition praying for authority to sell ail 
the property of the company free and clear of ail mortgages, liens, 

•For other cases see same tapie & § number In Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 
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and incumbrances for the payment of debts; offerings first to be in 
parcels in such a way as to protect the several lien creditors, and after- . 
wards in bulk if a higher price could be obtained thereby. The neces- 
sity and urgency of the recommended sale was fuUy shown by the 
facts recited in the pétition, which facts are in no wise disputed in the 
court below or in this court. 

In the said pétition the référée was advised that there was in ex- 
istence a reorganization committee under and in pursuance of a cer- 
tain plan and agreement of reorganization of the Southern Steel Com- 
pany dated May 15, 1908, a copy of which plan and agreement was 
annexed and made part of the pétition. The trustées averred that said 
reorganization committee claims to hold ail the certain issue of $3,000,- 
000 secured by a mortgage on ail the properties to the Farmers' Loan 
& Trust Company, and further claims that the bonds and accrued in-- 
terest constitute a valid and binding obligation and a prior and subsist- 
ing lien on the properties mentioned in the mortgage ; but no spécial 
relief was asked for or against said reorganization committee. 

The petitioners suggest that in order to facilitate and aid in the sale 
and purchase of said properties, and that the highest possible price be 
attained, it may be désirable that provision be made in the decree or 
order of sale to the effect that the purchaser or purchasers may use 
and turn in, on account of such purchase price, bonds or trust notes 
or lien claims or proved claims against the bankrupt's estate as the 
trustée may détermine to be a minimum amount to which said pur- 
chasers, as the holders of said bond or trust notes, claims, or liens, will 
be entitled to receive on the distribution of the proceeds of sale. 

Upon the filing of said pétition, the référée set the hearing thereon 
for March 4, 1909, and notice thereof was duly given, and the référée 
convoked a creditors' meeting to consider the same. On March 4th 
the meeting of creditors was held, and thereat the sale proposed by 
the trustées was recommended. The meeting also recommended the 
récognition of the mortgage creditors' claims to priority, and that the 
appraisers should file their appraisal. 

On March 4th, on leave of the référée, George H. Schuler, repre- 
senting himself to be a large stockholder of the Southern Steel Com- 
pany, intervened to oppose the proposed sale on the ground that no 
appraisement according to section 70b of the bankrupt law (Act July 
1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) had been 
made, and that a minimum sum of 75 per cent, of the value of the 
property should be fixed, and opposing the allowance of securities and 
claims to be received as a part of the purchase price. 

The pétition of the trustées for an order of sale coming on to be 
heard before the référée, an order was entered adjudicating and recog- 
nizing the nature, amount, and character of the liens claimed by the 
Farmers' Loan & Trust Company, Central Mortgage & Trust Com- 
pany, and the Trust Company of America, and ordering the properties 
to be sold on April 12, 1909, free and clear of any and ail liens and 
mortgages ; said liens and mortgages to be shifted to the proceeds of 
the sale of the properties so mortgaged, and giving any purchaser at 
the sale the right to use and apply securities and claims on payment of 
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purchase price. It was aiso ordered that the property should be sold 
in parcels in order that the proper funds to which liens were to be 
shifted might be readily ascertained. 

No exception was taken to this decree within five days, and there- 
upon, undër the raies of court, it was confirmed by the District Court 
on March 10, 1909. 

On March 15th, five days later, George H. Schuler filed a pétition 
with the référée to review the said order, which pétition was certified 
to the court, and there, on motion of trustées, it was dismissed on 
March 27, 1909. 

On March 29, 1909, Samuel I. Knight, alleging himself to be a 
holder of one of the collatéral trust notes and a stockholder in the 
bankrupt corporation, filed an intervention attacking the order of sale 
made by the référée on the ground that it adjudicated the validity of 
the mortgage bonds and trust notes, etc., and that no upset price was 
fixed, and that securities and claims were to be received on account 
of the purchase price ; substantially the same objections as theretofore 
made by Schuler. This intervention of Knight finally came on to be 
heard on April 5th before the District Court, and there the petitioner, 
Knight, was denied the right of intervention, for the reason, among 
others, that as a creditor he failed to show that he was a créditer at 
the time the court confirmed the decree of sale or to show that he 
would be injured by the court failing to permit him to intervene. 

On March 23, 1909, the appraisers appointed by the court made a 
report of value of the property of the Southern Steel Company in the 
hands of the trustées. This report seems to hâve been filed with 
the trustées' report of sale, and it is elaborate and minute as to détails. 
The gross valuation as summed up was $7,674,380.91. As this amount 
included the value of property of the subsidiary companies in Ten- 
nessee and Georgia, of which the Southern Steel Company owned only 
the stock, and which property was under mortgage indebtedness in 
the amount of $3,017,819.26, the valuation of the appraisers should be 
reduced by said sum, which leaves a net appraised value of the proper- 
ties of $4,656,561.65. 

After due advertisement, and on the day named in the order of sale, 
the trustées sold the property in accordance with the order of sale, and 
the same was adjudicated in bulk to William W. Miller, Esq., attorney 
for the reorganization committee, for the gross sum of $5,111,000. 

Promptly, George H. Schuler and Samuel I. Knight filed exceptions 
to the trustées' report of sale claiming that said sale was illégal and 
void, was collusive, the property brought an inadéquate price, compéti- 
tion was stifled, terms of sale were unfair to bidders, and unfair to 
creditors, and charging collusion- — ail of which objections and excep- 
tions were on the 19th day of April, 1909, overruled, and at the same 
time the référée in a formai decree ratified and confirmed the sale. 

On April 20, 1909, the said Schuler and Knight, reiterating their 
previous objections, applied for a pétition to review the order confirm- 
ing the sale, which review came on to be heard before the District 
Court oh the Ist day of May, 1909, when the District Court, consider- 
ing that the assignments of error in the pétition for review were not 
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vvell taken, dismissed the said pétition, and further ordered and ad- 
judged that the action of the référée in confirming the sale aforesaid 
should be in ail things ratified and confirmed. 

The matter of the sale and confirmation thereof of the property of 
the Southern Steel Company has been brought bef ore this court : 

(1) On the pétition of George H. Schuler (No. 1,934), an alleged 
holder of common and preferred stock in said steel company, to super- 
intend and revise the order of sale rendered by the référée and con- 
firmed by the District Court on the 37th day of March, 1909. 

(2) On the pétition of Samuel I. Knight (No. 1,925), an alleged cred- 
itor and stockholder, to superintend and revise the whole order of sale. 

(3) The joint pétition of George H. Schuler and Samuel I. Knight 
(No. 1,939) to superintend and revise the order of the référée con- 
firming the sale of the Southern Steel Company's properties and the 
order of the District Court confirming the said sale. 

(4) An appeal prosecuted by Samuel I. Knight (No. 2,001) from an 
order of the District Court rendered on the 8th day of April, 1909, 
denying him, the said Knight, the right to intervene in the bankruptcy 
proceedings for the purpose of opposing the sale of the bankrupt's 
properties. 

(5) An appeal by George H. Schuler (No. 1,992) from an order 
denying him, the said Schuler, a review of the order of sale made by 
the référée on the ground that his pétition for review had not been 
filed within the time required by the rule of court. 

(6) The joint appeal of George H. Schuler and Samuel I. Knight 
(No. 2,029) from the order of the District Court confirming the sale 
theretofore made of the bankrupt property. 

By consent of the parties and order of court thèse six cases were 
Consolidated and were heard together. 

A motion has been made to dismiss the appeals because they are 
taken to review orders and decrees not within the scope of section 
25a of the bankruptcy act of 1898, nor are they appeals from orders 
and decrees in independent suits or controversies arising out of the 
settlement of the estate of bankrupts, and therefore no appeal lies. 

The proceedings in the District Court in the bankruptcy of the 
Southern Steel Company, which are attacked in the several appeals, 
to wit, the sale and disposition of the bankrupt's effects, are regular 
steps or proceedings in bankruptcy, and no appeal lies from orders or 
decrees in such proceedings, See Remington on Bankruptcy, 1678, 
§ 2864, for a full discussion, and First National Bank v. Chicago Title 
& Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051 ; In re 
Whitener, 105 Fed. 185, 44 C. C. A. 434; In re Friend, 134 Fed. 778, 
67 C. C. A. 500; Dickas v. Barnes et al., 140 Fed. 849, 72 C. C. A. 
261, 5 L. R. A. (N. S.) 654; Davidson & Co. v. Friedman, 140 Fed. 
853, 72 C. C. A. 553. 

It is true that in the order of sale the référée recognizes and adjudi- 
cates the validity and amount due on the several mortgages upon the 
property of the Southern Steel Company as incidental to the necessary 
sale of the property free and clear of ail incumbrances ; but it is doubt- 
ful if such récognition was such an allowance of a daim as would en- 
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title aiiy party not adversely affected to appeal therefrom; but, even if 
an appeal from such order could hâve been taken by a proper party, 
neither the appeal of Samuel I. Knight (No. 2,001) nor of George H. 
Schuler (No. 1,992), although relating to the order of sale, was an 
appeal from that order, but were appeals, one from an order denying 
Knight the right to intervene because he was not a créditer, and the 
other from an order denying Schuler the right to review, because not 
applied for in time. And it may be said, further, that, if any one of 
the appeals now before us could be maintained on the ground that it 
was taken from an order allowing a daim, then only the validity of 
the claim allowed could be considered, and there is no évidence in the 
record attacking the validity of the claims adjudicated by the référée, 
but ail tends to establish them. 

It follows that the appeals in this case must be dismissed. 

Objection is made to the pétitions to superintend and revise on the 
ground that they do not seek to revise in matters of law, and that in 
so far as they attempt the same they are frivolous. It is also objected 
that said pétitions fail to présent to this court any findings of fact or 
conclusions of law of the référée or the District Court so that the court 
may see the précise questions of law upon which rulings are made; 
and, further, that said petitioners fail to show that they hâve been ag- 
grieved by the orders and decrees sought to be revised. 

The three pétitions to revise assign errors in great number covering 
nearly every phase of the proceedings in the bankruptcy of the South- 
ern Steel Company, from the filing of the pétition of the trustées for 
an order of sale to the final order of confirmation in the District Court. 

The spécifications of error are boiled down for argument by the 
learned counsel for the petitioners in their brief to the following: 

"(1) To the objection that the property was sold for a grossly inadéquate 
sum. 

"(2) To the objection that said sale was collusive. 

"(S) To the objection that said sale was made wlthout an upset priée hav- 
Ing been fixed in the order of sale. 

"(4) To the objection that the terms of sale were unequal and unfair, and 
that compétition thereby was stifled. 

"(5) To the objection that said sale was insufficiently advertlsed. 

"(6) To the objection that said sale was made without sufflcient tIme being 
allowed to elapse between the date of the order and the time flxed for the sale 
to allbw efforts to be made to get capital commensurate wlth the value of the 
property interested In the purchase thereof. 

"(7) To the objection that there was no proof made of the correctness of 
the claims allowed by the order of sale to be deposited on account of the pur- 
chase priée and no oppbrtunity affiorded parties In interest to contest the 
same. 

"(8) To the objection that sufflcient time was not given to allow proof to be 
adduced in support of the objections and exceptions filed against the confirma- 
tion of said sale. 

"(9) To the objection that said sale was absolutely unfair, Illégal, and void. 

"(10) To the déniai of the pétition of Samuel I. Knight to intervene." 

We deal with thèse objections as follows : 

(1) "That the property was sold for a grossly inadéquate price." 
We find no évidence in the transcript as to the original cost of the 
property of the Southern Steel Company. The company had a capital 
stock of $25,000,000; but we are in the dark as to hov\ much of that 
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stock was paid in cash; but, from what does appear in the record, it 
is évident that most of the said stock was not fully paid, if not wholly 
water or air. The company operated the property at a loss resulting 
in bankruptcy. The receivers undertook to operate the property and 
were obHged to abandon it as unprofitable. The sworn appraisers of 
the court valued it at $4,656,561.65, and the property was sold for 
$5,111,000. The great value claimed by petitioners herein is based 
upon affidavits giving estimâtes and upon an estimate in the reorgan- 
ization plan amounting to this that, if the property can be restored to 
a running, operating condition by the reorganization of its debts and 
assets under the plan proposed and involving the advancement and in- 
vesting of several millions of dollars, a net revenue of $1,200,000 per 
annum is a just estimate of the earning capacity of the property. And 
ail seems to be based on the opinion of the trustées, as per letter re- 
ferred to and found in the record. 

The sworn value of the property fixed by the appraisers appointed 
by the court controls ; but, as it sold for more, we are remitted to the 
sale for value, and we cahnot as a matter of law hold that the property 
was worth more than $5,111,000, which it actually brought at the sale. 

(2) The second proposition, that the sale was collusive, is based upon 
the fact that prior to the sale there was a reorganization committee for 
the purpose of purchasing the property in bulk; that the trustées 
favored such reorganization ; and that the order of sale permitted the 
trustées to receive, as part of the purchase price, admitted securities 
constituting liens upon the property. 

That there should be a reorganization agreement for the purpose of 
buying in the property of the bankrupt corporation cannot be objected 
to. In fact, it furnishes the only way that a large diversified property 
and plant like that of the Southern Steel Company can be sold and 
purchased without disastrous results to creditors and stockholders, 
and the creditors hâve every right to organize themselves for the pur- 
pose of protecting their interests. Thèse are propositions that need 
neither argument nor authority to support. 

That the trustées should in good faith encourage and approve a plan 
which looked to the successful settlement and winding up of the bank- 
ruptcy estate, and which met the approval of creditors and had the 
consent of ail classes interested, was perfectly proper. See Cook on 
Corp. vol. 3, p. 3189 ; Platt v. Philadelphia R. R. (C. C.) 65 Fed. 872. 

The reorganization agreement set forth in the record as approved 
by the trustées provided for the mortgage and lien holders and the un- 
secured creditors and ail stockholders, both common and preferred; 
and it was assented to by ail of the first mortgage bondholders, 99% 
per cent, of the collatéral trust note holders, 86 per cent, of the proved 
claims, 87 per cent, of the preferred stockholders, and 90 per cent, of 
the common stockholders. . 

Such a reorganization agreement çeems so fair on its face that the 
court itself could well hâve approved it if brought before it in proper 
way; in fact, it seems to hâve ail the éléments of a composition which 
is favorably provided for in the bankruptcy law. 

(3) The third proposition, asserting that the said sale was made 
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without an upset price having been fijfed in the order of sale, is not 
Sound. We are not shown any law which requires that an upset price 
should be fixèd in orders of sale in bankruptcy. The law does provide 
that real and personal property, when practicable, shall be sold sub- 
ject to the approval of the court, and shall not be sold otherwise than 
subject to the approval of the court for less than 75 per centum of the 
appraised value. That sometimes in équitable proceedings, generally 
with, although sometimes without, the consent of parties, an upset 
price is fixed, furnishes no reason for us to hold as a matter of law 
that an upset price other than the one, fixed in the statute should haye 
been fixed in this case; and, in this connection, we may say that, in 
adjudged cases wherein an upset price bas been fixed, it was not a 
matter of law at ail, but a matter of equity within the sound discrétion 
of the court. 

(4) The fourth proposition, that the terms of sale were unequal and 
unfair, and compétition was thereby stifled, is based upon the fact that 
the purchaser was permitted by the terms of the order of sale to turn 
in, in payment of the price, admitted securities; the argument being 
that the holdèrs of securities could buy without paying cash, while an 
outsider would be compelled to pay cash. 

The contention in this ease seems to disregard the gênerai rule which 
prevails in ail foreclosure and exécution sales wherein it is not 
deemed proper and necessary to require purchasers to put up cash with 
one hand to take it down with the other. See Cook on Stock & Stock- 
holders, vol. 2, § 887. 

(7) The seventh proposition, urging the objection that there was no 
proof made of the correctness of the claims allowed by the order of 
sale to be deposited on account of the purchase price and no oppor- 
tunity ofifered parties in interest to contest the same, does not seem to 
merit much considération. As the référée formally allowed the claims 
in question, we may well présume that he had sufficient évidence be- 
fore him ; but it is not necessary to rest on such presumption, because 
the record shows that the trustées admitted the claims, and no one con- 
tested them, and ail through the record their validity stands out as one 
of the undisputed f acts in the case. And the record nowhere shows that 
time was asked. 

(9) "That the said sale was absolutely unfair, illégal, and void." 
To détermine as an ultimate proposition that the sale was unfair, 
illégal, and void would require, in the absence of an agreed statement 
of facts or finding of facts by the référée or court, a considération of 
ail the évidence in the record entirely beyond the inquiries this court 
can make on a pétition for revision in matters of law. 

This disposes of ail the counsel's propositions, with the exception of 
the fifth, sixth, eighth, and tenth, which entirely relate to matters that 
were within the sound discrétion of the bankruptcy court, and we hâve 
nothing before us to show that the discrétion of the court was abused 
to the in jury of any creditor or stockholder. 

As to the déniai of the pétition of Samuel I. Knight to intervene, it 
may also be said that practically he was allowed to intervene, and his 
contentions hâve been presented to and disposed of by this court. 
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For the reasons herein given, the pétitions to revise in Nos. 1,924, 
1,925, and 1,939 are denied, and the appeals in Nos. 1,992, 2,001, and 
2,029 are dismissed, ail with costs. 



MARITIME INS. CO., Limited, v. M. S. DOLLAR S. S. CO.t 
(Circuit Court of Appeals, Ninth Circuit February 28, 1910.) 
No. 1,753. 

1, Appeal and Eeeob (§ 1068*) — Eeview— Habmless Ebbob— Stjbmission oï 

Question to Juby. 

The erroneous submission to a jury of the question of the law of a 
forelgn country on a given subject, instead of instructlng them what the 
law is, was without préjudice, and not ground for reversai where the 
Jury decided the question correctly. 

[Ed. Note. — For other cases, see Appeal and Error, Cent DIg. S§ 4225- 
4228 ; Dec. DIg. | 1068.*] 

2. Insurance (§ 272*) — Mabine Insueance— Wab Risks— Implied Condi- 

tions OV POLICY. 

Under a marine pollcy Insurlng a vessel for a heavy premlum agalnst 
war rlsUs only on a voyage f rom San Francisco to Vladivostok during the 
war between Russia and Japan, which expressly gave the assured "llb- 
erty to run blockade," the consent of the insurer to the carrying by the 
vessel of false clearance papers, showing her destination to be a Japanese 
port, is necessarlly implled as a subterfuge whIch by gênerai usage is 
resorted to by blockade runners In the interest of both the Insured and 
insurer, and the fact that the vessel was selzed and condemned by the 
Japanese authorities on the ground of carrying such false papers is not 
a défense to liability on the pollcy under either the English or American 
law. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 577; Dec Dig. 
i 272.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Caliîornia. 

Action by the M. S. Dollar Steamship Company against the Mari- 
time Insurance Company, I<imited. Judgment for plaintiiï, and de- 
fendant brings error. Affirmed. 

See, also, 149 Fed. 616. 

William Denman, for plaintiff in error, 

Nathan H. Frank and Walter D. Mansfield, for défendant în error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

ROSS, Circuit Judge. At the time of the making of the contract 
of Insurance upon which this action was brought, a state of war ex- 
isted between Russia and Japan. In December, 1904, the défendant 
in error, being desirous of sending the steamship M. S. Dollar on a 
voyage from San Francisco to Vladivostok, caused the ship to be in- 
sured for the aggregate amount of £37,000 by various English in- 
surers; the plaintiff in error being one of the insuring companies in 
the sum of £3,000, for the recovery of which. sum the présent suit 
was brought. The policy described the risk as "those risks excluded 

•For other case» «ee aame topic & S ndmbee In Dec. & Am. Digs. 1907 to date, & ReD'r Indexe» 
> uebearinc denied May 9. UUI. 
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by the warranted free from capture, seizure, and détention clause in 
marine policy or policies," and covered the voyage îrom the port of 
San Francisco to Vladivostok, while there, and thence back to a safe 
neutral port. Vladivostok was at that time the principal naval sta- 
tion and base of supplies of Russia in its contest with Japan, and was 
being closely invested by tlie Japanese. The premium fixed in the pol- 
icy was 35 per cent., with a provision to the efïect that 5 per cent, 
thereof should be returned should the ship sail before a certain date 
(subséquent to her actual departure), and 6 per cent, further if there 
were no claim made under the policy. The policy also contained an 
express provision giving the assured the "liberty to run blockade." 
The insurance in question was efifected through the agency of Bow- 
ring & Co., an English firm of brokers doing business in London 
and also in San Francisco ; one Comyn being their Pacific Coast man- 
ager. Comyn testified, over the objections and exceptions of the de- 
fendant Company, that between him and the assured it was agreed as 
a condition précèdent to the delivery of the policy in question, as well 
as the other policies taken out by the ship, that the premium should 
be prepaid at San Francisco simultaneously with such delivery, and 
arrangements were accordingly made by the assured with the Bank of 
California at San Francisco for the payment by it of the premiums to 
the Pacific Coast agent of Bowring & Co. upon receipt of the pol- 
icies. In pursuance of that agreement, Mr. Comyn forwarded the 
application for the policies to Bowring & Co. at London, who, in 
turn, having procured the policies in London, forwarded them to their 
Pacific Coast agent, by whom they were delivered to the Bank of 
California at San Francisco on the payment of the premiums, the pre- 
miums being then forwarded by Comyn to the London firm; and 
this was the procédure in the case of the policy in suit. The M. S. 
Dollar, being so insured, sailed from San Francisco December 31, 
1904, on her voyage. Before her departure, the>master of the vessel 
was directed by its managing owner to proceed to Vladivostok via 
La Perouse Straits if they were not blocked with ice, and, in the 
event of their being frozen, then to go through the Straits of Tsugar, 
and through the Sea of Japan. The évidence shows that the master 
left San Francisco with the intention of going through La Perouse 
Straits, which lie between the northernmost island of the Japanese 
group and the Kuril Islands. Tsugar Straits are further south, and 
lie between the Island of Yeddo and the main island of the Japanese 
group. The case shows that, for the purpose of evading capture by 
the Japanese, a false clearance of the ship was taken at San Francisco 
for Moji, Japan. The master, having found La Perouse Straits block- 
ed by ice, passed to and through the Straits of Tsugar, and was then 
discovered in the Sea of Japan by a Japanese man of war, and, on 
the discovery of the falsity of her papers, the ship was taken in cus- 
tody and conducted to Yokosuka. After the seizure, and on the Ist 
day of February, 1905, the assured abandoned the ship to the insur- 
ance Company, and she was in due course condemned by the Japanese 
Prize Court, and sold as a prize of war; the decree placing her con- 
demnation on the ground that she was using the false papers as a 
means to évade capture. 
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The plaintiff in error insists that the contract of insurance, was 
made in England, and must, in conséquence, be controlled by the then 
prevailing law of England, and that it was error in the court below to 
leave to the jury, as it did, the détermination as a fact of what the 
English law then was. The testimony of the witness Comyn tended 
to show that the contract in question was executed in San Erancisco, 
in which event it would, of course, be controlled by the American ruie 
upon the subject. Whether or not it becomes necessary to pass upon 
the défendant company's objections to the testimony of Comyn will 
dépend upon the conclusion we reach upon the main question in the 
case. 

We assume that the trial court was in error in refusing to déter- 
mine and déclare to the jury what the law of England was upon the 
subject in hand, and in leaving to it the détermination of that matter 
as a question of fact. Nevertheless, if the case shows that the jury 
decided that question of law correctly, its submission to it by the 
court in the form it was submitted was without harm to the défend- 
ant. Minneapolis & St. L. R. Co. v. Col. Rolling M. Co., 119 U. S. 
149, 7 Sup. Ct. 168, 30 L. Ed. 376 ; Pence v. Langdon, 99 U. S. 578, 
25 L. Ed. 420. The policy in suit, as has been said, expressly gave 
to the assured the "liberty to run blockade." It was, as a matter of 
course, only in view of the risks of the then prevailing war that the 
premium of 25 per cent, could be justified, and was paid. Insurance 
companies, like everybody else, must be held to know that blockade 
runners in war times resort, and necessarily must resort, to many 
kinds of subterfuge — among others to the carrying of false papers. 
Indeed, that is one of the most notorious. 

In Buck V. Chesapeake Insurance Company, 1 Pet. 151, 160, 7 L. 
Ed. 90, the Suprême Court said: 

"A knowledge of the state of the world, of the allegiance of partlcular 
countries, of the risks and embarrassments affecting their commerce, of the 
course and Incidents of the trade on which they insure, and the establîshed 
import of the terms used in their contract, must necessarily be imputed to 
underwriters. According to a distinguished English jurist, Lord Mansfield, 
In Pelly v. Royal Exchange, etc., 1 Burr. 341, 'the Insurer, at the time of un- 
derwriting, has under his considération the nature of the voyage, and the us- 
ual manner of conducting it. And what Is usually done by such a ship, wlth 
such a cargo, on such a voyage, is understood to be referred to by every pol- 
icy.' Hence, when a neutral, carrying on a trade from a belligeront to a neu- 
tral country, asks for Insurance 'for whom it may concern,' it is an awaken- 
ing circumstance. No underwrlter can be Ignorant of the practice of ueutrals 
to cover fcelligerent property under neutral names, or of the précautions 
ordinarlly resorted to that the cover may escape détection. The cloak must 
be thrown over the whole transaction, and in no part is it more necessary 
than in the correspondenee by other vessels, so often overhauled by an enemy. 
for the very purpose of detecting covers on other cargoes. Letters, thus in- 
tercepted, hâve often been the groundwork of condemnatlon in admiralty 
courts ; and underwriters, to whom the extension of trade is always béné- 
ficiai, must and do connive at the practice in silence. ïhey ask no questions, 
propose their premiums, and the contract Is as well understood as the most 
thorough explanation can make it." 

Two English cases — Horneyer v. Lushington, 15 East, 46, and Os- 
well V. Vigne, 15 East, 70, decided January 28 and January 31, 1812, 
respectively^ — are relied upon by the plaintifï in error as establish- 
177 F.— 9 
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ing the proposition that at the time of the exécution of the contract 
of insurance hère involved the law of England was that an insurer is 
not liable on a war risk policy for a condemnation because of the use 
of false papers, unless permission to carry false papers is expressly 
given in the policy. At the time of the exécution of the policies in- 
volved in those cases Sweden and Russia were at war. The policy 
in Homeyer v. Lushington was on goods "at and from Gottenburg 
to Riga, beginning the adventure on the goods from the loading there- 
of aboard the ship at Gottenburg." It appeared in the case that the 
ship sailed with a license and took on board simulated papers, repre- 
senting that she came from Bergen in Norway. She arrived at Got- 
tenburg, from whence, after receiving orders, she proceeded to and 
arrived at Riga, where her papers were taken and her hatches imme- 
diately sealed down by the government officers until her papers could 
be sent to St. Pëtersburg to be examined; and on such examination 
orders were immediately sent to Riga to seize the ship and cargo, 
which wâs donc, and she was afterwards condemned with her cargo 
on the ground of having simulated papers on board. Lord Ellen- 
borough, with whom concurred the other judges, said: 

"I do not pronounce whether the carrying of simulated papers was or was 
not an enhancement of the rlsk insured; but my opinion is founded on the 
effeet of the sentence of condemnation, which has proceeded upon the mère 
Personal act of the assured iti carrying such papers, which it treats as a 
crime, and which act Is thereby proved to hâve been the efficient cause of the 
loss, the very ground of the condemnation. How, then, can the underwriter 
be answerable for a loss which happened ftom an act of the assured, done 
without his leaveî" 

Osvvell v. Vigne was an action on a policy of assurance on the ship 
Wassila at and from London to any port or ports in the Baltic. The 
interest was averred in one Yakof Fomin and a total loss alleged up- 
on attack and seizure of the enemy. It appeared at the trial that Fo- 
min was a Russian subject; that the ship sailed with a license, the 
voyage insured from London to Pëtersburg, and, after touching at 
Gottenburg, was captured by a Danish privateer, carried into Arl- 
borg, and condemned as prize to the captors, which sentence of con- 
damnation was afterwards on appeal affirmed by the Court of Admi- 
ralty at Copenhagen. It appeared that the captain on the voyage used 
false papers, which was at least one of the causes for the condemna- 
tion of the vessel. Lord Ellenborough said : 

"This ship had simulated papers on board. The question then is, If the 
carrying them were one of the causes of her condemnation. If It were, it was 
a risk to which the underwriter has been exposed without his consent" 

The other jûdges concurred in that conclusion. 

In neither of those English cases did the policy of insurance con- 
tain any express consent to the carrying of false papers, nor did either 
of them contain any clause from which such consent could be in- 
ferred. 

In the case at bar the insurer expressly stipulated in the policy that 
the assured should be at "liberty to run blockade." Expressly con- 
senting tô that, it expressly consented to whatever acts are usually 
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done in such undertakings, and which, in the usual course of events, 
were to be expected. And such we understand to be the law of Eng- 
land, as well as of this country. The following excerpts from 2 Duer 
on Insurance, p. 627, are directly pertinent to the distinction above 
indicated : 

"Sec. 47. The use of false papers to disguise the true character, ownershlp, 
or destination of tbè property insured, or any other clrcumstances, by whlch 
It may be rendered liable to capture or selzure, stands substantially on the 
same grounds as the want of necessary documents. Where no permission to 
use such papers Is glven by the insurer, or bis consent to assume the risk, 
from the known usage of the trade, or other clrcumstances, cannot be im- 
plied, he Is not responslble for the loss that the simulated papers may bave 
occasloned, or to which they may bave contributed. The rlsk in such cases is 
excepted, even where It is not included by a warrant or représentation, and 
the loss, as in the former case, is considered as resulting from a wrongful act 
of the assured, for whlch, under the gênerai terms of the polley, the insurer 
is never- Uable. Nor is the exemption of the underwriter to be limlted to the 
cases in which false papers are used to conceal the character or ownershlp 
of the property Insured. The goqds insured may be Inûocent and lawful, and 
their character as such may be apparent on the bill of lading, and other pa- 
pers ; and yet they are Justly liable to confiscation where the assured, or hls 
agent, seeks to cover, by simulated papers, the unlawful goods of other per- 
sons shipped by the same vessel. If the poUcy in such a case eiiibr.°fes a war- 
ranty of neutrality, and the goods covered are belligerent property, the act 
of the assured as a breach of the warranty vitiates the contract ; and, where 
there Is no such warranty, as it créâtes a rlsk not contemplated by the in- 
surer, he is exonerated from the loss. 

"Sec. 48. The language of the Court of Klng's Bench In some of the re- 
ported cases seems to imply that the leave to carry simulated papers must be 
glven by an express provision in the polley, and that a mère disclosure to the 
insurer of the intention to use them would not be sufficient to charge him 
with the rlsk. It is, however, certain from other cases in the English courts 
and from numerous décisions in the United States that where the carrying 
of false papers, in the voyage or trade to which the Insurance relates, is a 
known or gênerai usage, or where the use of such papers, from the very na- 
ture of the voyage, is indispensable, the law will impute to the Insurer the 
knowledge of the f act and Imply his consent to assume the rlsk ; and it ap- 
pears to be a necessary inference from thèse décisions that the Insurer must 
be equally liable where hls knowledge of the facts Is proved by évidence of a 
direct représentation prior to the Insurance. Where he subscribes the polley 
with a knowledge of the facts, hls consent to assume the rlsk may be as Justly 
Implied In the one case as in the other." 

"In Planche v. Fletcher, Doug. 283, the true destination of the ship was 
concealed by a false clearance, and it was Inslsted that the omission to dis- 
close the fact was a fraud upon the underwriters ; but Lord Mansfleld sald: 
'There was no fraud on them or on anybody, since what had been practiced 
had been proved to be the constant course of the trade, and notorlously so to 
everybody.' From this usage, therefore, the underwriter's knowledge of the 
fact and his consent to assume the rlsk were inferred. In Livingston v. Mary- 
land Ins. Co., 7 Cranch, 506 [3 Xj. Ed. 421], where false papers were used to 
disguise the true ownershlp of the property, it was urged as a fatal objection 
to the plaintlfC's recovery that the Intention to use those papers was not com- 
munlcated to the underwriter, but the reply was that the papers were ren- 
dered necessary by the nature of the trade insured, and by its known course 
and usage. And Chief Justice Marshall, In dellverlng the opinion of the 
court, laid down the gênerai rule in thèse words: 'Where the underwriters 
know, or by the usage and course of trade ought to know, that certain papers 
ought to be on board for the purpose of protection, in one event, which, in 
another, might endanger the property, they tacltly consent that the papers 
shall be so used as to protect the property.' The property In this case was 
in reality American, but the false papers gave it a Spanish character for the 
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purpose of protectlng It In the ports of a Spanlsh colony to which she was 
destined, and where a trade by Americans was prohiblted. As Spain and Eng- 
laiid, however, were at war, the false papers exposed the property to English 
capture, and it was from this cause that the loss arose. The opinion of the 
court was that, if the jury believed from. the évidence that the use of the pa- 
pers was necessary or justifled by the usage of the trade, there was no con- 
cealment that could affect the rlght of the plalntifC to recover. Calbreath T. 
Gracy, 1 Wash. C. C. 198 [Fed. Cas. No. 2,295]; Maryland Ins. Co. v. Bath- 
urst, 5 Gill & J. [Md.] 159. Le Boy v. United Ins. Ce, 7 Johns. [N. Y.] 343, 
recognlzes the same rule that, where the use of false papers is warranted by 
the use of the trade, it is not necessary to be disclosed to charge the under- 
writer with a rlsk; a fortiori, leave to carry the papers is not necessary to 
be given by the policy. So, where the pollcy, by speciflc or gênerai words, 
covers the rlsk of belligerent property, the use of false papers to give a neu- 
tral character to the property is not necessary to be disclosed, on the ground 
'that no underwriter can be ignorant of the practice of neutrals to eover bel- 
ligerent property, and of the measures ordlnarily resorted to in order that 
the eover may escape détection.' Buck & Hedrick v. Chesapeake Ins. Co., 1 
Pet. Ï51 [7 L. Ed. 90], opinion of Mr. J. Johnson. It may be added In this 
case the use of false papers can be no ground of conaplaint to the insurer, for 
Instead of increasing 'it dimlnishes the rlsk that he agrées to assume, by les- 
sening the chances of a capture and condem'nation. The eover is as much for 
the benefit of the underwriter as of the assured. It seems, therefore, a very 
just observation of Benecke, on the décision of the King's Bench, in Oswell 
V. Vigne, that, as It was known to the insurer when the policy was effected 
that the vessel insured would be liable to seizure in the continental port of 
destination unless by false papers the fact of her havlng salled from England 
could be eoncealed, his consent to the use of such papers ought to bave been 
implied. They were rendered necessary by the nature of the voyage, and it 
was for the beneflt of the insurer that they should be used. It may be re- 
garded as certain that in the United States such would hâve been the déci- 
sion. 3 Benecke, 331." 

Being of opinion, as we are, that both under the law of England 
and that of the United States the défendant company, under the facts 
shown, were Hable to the assured by the terms of the policy, it is un- 
important whether the contract was executed in London or in San 
Francisco, and therefore it is unnecessary to pass upon the objections 
made to Comyn's testimony. 

We think no other point made calls for spécial notice, although ail 
of them hâve been carefully considered. 

The judgment is aiïîrmed. 



■WESTFBLDT et al. v. NORTH OAEOLINA MINING CO. 

(Circuit Court of Appeals, Fourth Circuit. March 12, 1910.) 

No. 745. 

1. COSTS (§ 8*) POWEÈ TO TaX— JUBISDICTION OF OOUET. 

Where a bill in equity filed in a fédéral court allèges facts whlch give 
such court jurisdictlon, but is afterward dismissod on a plea in abate- 
ment setting up the pendency of a suit in a state court between the saïue 
parties in which the state court h ad acquired prier jurlsdiction over the 
subject-matter of the suit, the case is not one of want of jurlsdiction in 
such sensé that the court cannot adjudge costs agalnst the losing party. 

[Ed. Note.^For other cases, see Costs, Cent. Dig. § 16 ; Dec. Dig. § 8.*} 

2. Costs (§ 254*) — On Appeai/— Expensb of Record. 

AVliere a plea in abatement in an equity suit in a Circuit Court- was 
overrulert and after a trial of the cause on the merits défendant appealed 

•For other cases ses Eame topio & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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generally, he was Justified in bringing up the entlre record and to hâve 
the expense taxed as costs on a reversai on the ground of error In overrul- 

in.s the pi; ... 

|Êd. Note.— For other cases, see Costs, Cent. DIg. § 962; Dec. Dig. S 
254.*] 

8. Costs (§ 60*) — Appobtionmeni>— Discrétion of Court of Equitt. 

The discrétion vested In a court of equity to apportion costs does not 
authorize a departure from the usual practiee of awarding costs to the 
prevaillng party, unless for some cause shown equity and good conscience 
require It. 

[Ed. Note.— For other cases, see Costs, Cent DIg. |§ 261-271 ; Dec. DIg. 
§ 60.*] 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina, at Asheville. 

Suit in equity by the North Carolina Mining Company against G. R. 
Westfeldt and others. Decree for complainant, and défendants ap- 
pealed. On motion of appellee to modify decree of reversai (166 Fed. 
706) as to costs. Motion denied. 

James H. Merrimon (Joseph J. Hooker and Charles A. Moore, on 
the brief), for the motion. 

F. A. Sondley (Julius C. Martin and Alf. S- Barnard, on the brief), 
opposed. 

Before GOFF, Circuit Judge, and BOYD and DAYTON, District 
Judges. 

BOYD, District Judge. On January 31, 1910, notice as follows was 
served by counsel for appellee in this case upon the counsel for appe- 
lants : 

"Cornes now the défendant in error, North Carolina Mining Company, by Its 
attorueys and solicitors, and moves the court to modify the Judgment or de- 
cree In this cause reverslng the judgment below and remanding sald cause to 
said Circuit Court of the United States for the Western District of North 
Carolina, wlth direction to last-named court to dismiss the bill, and decreeing 
that the cost of this appeal be taxed against the said North Carolina Mining 
Company by strilîing ont so much of said decree, order, and judgment as taxea 
the said North Carolina Mining Company with the cost of appeal In this cause, 
upon the ground that the said decree of this court directing the said bill to be 
dismissed is based upon the ground of want of jurisdiction in the said Circuit 
Court of the Unltéd States to maintaln Jurisdiction of the said cause; and the 
said défendant In error further moves the court for an allowance of 20 days 
to serve notice of this motion upon the solicltors for the plalntifTs in error. 

"This motion will be called for hearing in the said United States Circuit 
Court of Appeals at Richmond, on the ISth day of F^bruary proximo, at 10 
o'clock a. m., or as soon thereafter as the mattcr can be heard, and when the 
same shall bave been heard, if the motion shall be denied, the appellee vrill 
move the court to direct that no costs be taxed for any portion of the record 
transmitted from the Circuit Court, excopt such portions as are contained In 
what bas been printed as volume 1, upon the ground that such volume contains 
ail the record that was certified from the said Circuit Court to the said Cir- 
cuit Court of Appeals. 

"Should this latter motion be denied, the appellee will move the court to 
tax the appellee with only such jxirtion of the record as should bave been sent 
to the said Circuit Court of Appeals, and to make such order in relation to the 
costs of said appeal as to the court shall seem just and proper. 

"This the Slst day of .Tanuary, 1910." 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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This case was coitimenced originally in the Circuit Court of the 
United States for the Western District of North Carolina, at Ashevllle, 
by the filing of a bill by the North Carolina Mining Company v. G. 
R. Wéstfeldt et al.; the object of the action being to remove a cloud 
from title to real estate. The défendants came in and filed answer in 
which the défense was setup that at the time of the filing of the bill 
there was an action pending in the superior court of Cherokee county, 
N. C, between the samë parties, and involving the same subject-matter, 
and thereupon défendants sought to abate plaintiffs' action in the Cir- 
cuit Court on thàt grouhd. The défendants' answer went f urther to the 
merits of the cause. The Circuit Court, after investigation and ascer- 
tâinment of thé facts, overruled the first plea and held that the said 
court had jurisdiction, and thereupon the case was proceeded with in 
the usual way by the completion of the pleadings, the taking of testi- 
mony, and a final decree. 

Ujpbn an appeal to this court the ruling of the Circuit Court upon 
the question of jurisdiction was reversed; it being held that the 
pepdency of the action in the state court at the time the bill was filed 
in the Circuit Court, the parties being the same, the subject-matter the 
same, ousted the jurisdiction of the said court. 

Upon the taking of the appeal to this court, a complète record of the 
case was ^^sent up, including not only the proceedings to the time the 
court decided that it had jurisdiction, but ail subséquent proceedings, 
ftogether with the testimony taken, reports, and decrees in the mean- 
time, and the final decree in favor of the North Carolina Mining Com- 
pany, the présent appellee. In accordance with the opinion and judg- 
meilt of this court, which was filed on the 13th of January, 1909 (166 
Fed. 706), the mandate» was subsequently sent down to the Circuit 
Court at Asheville that the bill be dismissed, with costs to appellant. 
■ It is for the purpose of recalling and modifying the judgment and 
mandate that the présent motion is made. It will be observed that ap- 
peilee's first motion is that so much of the decree, order, and judgment 
of this court as taxes the appellee with thç costs of appeal be stricken 
out, and that the mandate be modified to that end. The ground upon 
SÀrhieh the appellee bases this motion is that, as the bill was dismissed 
.for want of jurisdiction in the Circuit Court, no costs could be ad- 
judged. 

A number of authorities are cited by the appellee, both in the oral 
argument and in the brief, to sustain the position that, where an action 
is dismissed for the vvant of jurisdiction in the court to'entertain it, no 
judgment for costs can be entered. This is undoubtedly the law, but in 
bur view it does not apply in this case. Upon the bill filed the Circuit 
Court had jurisdiction. The necessary éléments were shown to exist, 
there was diverse citizenship, one of the parties being a résident of 
North Carolina, and of the Western District, in which the suit was 
brought, and the other of another state. Thus there was the required 
diverse citizenship. The lands which were the basis of the action were 
ail located in the Western District of North Carolina, and the amount 
involved in the controversy was far in excess of $2,000, exclusive of 
interest ànd costs, and the Circuit Court was warranted in taking juris- 
diction, and proceeding with the case to the point that the appellants 
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interposed the plea as a défense that a suit between the same parties, 
involving the same subject-matter, was pending in the state court. 
This court did not décide that there was a want of jurisdiction of the 
Circuit Court in the inception of the case, but that it was error of the 
Circuit Court to retain jurisdiction when the fact of the pendency of 
the other suit was made known and established. The jurisdiction 
necessarily attached until the facts involved in the plea to the jurisdiC' 
tion were ascertained and passed upon. 

We do not think, there fore, that this case cornes within the rule 
that, where the action is dismissed for the want of jurisdiction, judg- 
ment for costs does not follow. 

The further motion of the appellee is that, if the foregoing motion 
shall be denied, then that the court direct that no costs be taxed for any 
portion of the record transmitted from the Circuit Court, except such 
as is contained in what has been printed as volume 1, upon the ground 
that such volume contains ail the record that was certified from the said 
Circuit Court to this court. We see no merit in this motion. The 
clerk of the Circuit Court, as he was required to do, when the appeal 
was taken, not only from the refusai of that court to dismiss the ac- 
tion when it was shown that the case, as above stated, was pending in 
the state court, but also from the final decree in favor of appellee on 
the merits, sent up the entire record. It is true that the record con- 
sists of six volumes, and when the clerk sent it up on the 20th of May, 
1907, his certificate was attached to volume 1, and stated that the fore- 
going was a full and true transcript of the case. This certificate was 
followed by another, however, filed by the clerk on the 28th of October, 
1907, in which the clerk certified that the record consists of the first 
volume, and also of five other volumes of testimony, etc. Both of thèse 
certificates were on file in this court with the record before the cause 
was argued or decided. We think, therefore, that the certification of 
the record, including the entire six volumes, was sufficient. 

The appellee moves then, in case the other two propositions are re- 
jected, that the court tax it with only such portion of the record as 
should hâve been sent to the Circuit Court of Appeals, and to make 
such order in relation to the costs of said appeal as to the court shall 
seem just and proper. We think what we hâve said above disposés of 
a part of this last motion, but the latter clause of it appears to invite 
the court hère, sitting in equity, to exercise its discrétion and appor- 
tion the costs between the parties. As to this proposition we may say 
that whilst a chancellor is vested with a discrétion in the disposition of 
costs in an equity case, yet the discrétion is held to be a sound one to 
be exercised in view of the spécial circumstances of each case. It is, 
however, the usual practice in equity to award costs to the prevailing 
party in the cause, and this rule should only be varied when the losing 
parties can show that equity and good conscience require a différent 
judgment. In some cases where a successful party has overloaded the 
record unnecessarily with irrelevant and immaterial testimony, and in 
others where, through the fault of both parties, an unnecessarily large 
and expensive record has been made, and still in others, in which large 
interests are involved, the law affecting them being unsettled, ànd there 
is consequently a reasonable basis for the suits, courts of equity hâve 
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divided the costs, or apportioned them among the parties equitably. 
But we do not see any such conditions hère. 

When the appellee brought its suit, it was confronted by two dé- 
fenses — the one to the jurisdiction, and the other to the merits. The 
appellee succeeded in the Circuit Court in having the jurisdiction re- 
tained, and alsô after a trial in gaining a final decree in its favor. The 
appellant appealed. This brought up the whole case, and the whole 
record came with it. We feel constrained therefore to deny the motion 
of appellee in its every aspect. In view of this conclusion, it is not 
necessary to pass upon the proposition insisted on by the appellants 
that the motion cornes too late. 

Motion denied. 



NATIONAL CITY BANK OF CHICAGO, ILL., v. THIRD NAT. BANK OF 

LOUISVILLE, Kï. 

(Circuit Court of Appeals, Seventh District January 4, 1910.) 

No. 1,621. 

1. Banks and Bankino (§ 190*) — Payment or Fohged Deaft— Liability to 

Dbawer. 

Wliere the drawee of a banli draft paid it on the forged Indorsement 
of the payee's naine by a person having no property in the draft or rlght 
to indorse the payee's name, proof of such facts establlshes a cause of ac- 
tion agalnst the drawee, on behalf of the drawer, under the rule that It 
is the drawee's duty to pay the draft only to the payée, or to some one 
who by indorsement or otherwise bas good title, or as to whom plaintifiC 
Is estopped to deny tltle. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 73a- 
735; Dec. Dig. I 190.*] 

2. Banks and Bankino (§ 129*) — Deposits— Owneeship. 

B. sollclted P. to obtaln a loan of $20,000 to finance a publishing prop- 
osition, agreeing to pay a bonus of $5,000 therefor. B. executed notes for 
the amount, part of which was deposlted to the crédit of a spécial bauk 
account under the agreement that it shonld be withdrawn only on checks 
counterslgned by P. Held, that the relation of the parties was that of 
borrower and lender only, and that P. had no Interest in the deposit ei- 
ther as a partner in the publishing enterprise or as a tenant In common 
of the fund. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. § 312 ; 
Dec. Dig. § 129.*] 

8. Banks and Banking (§ 190*) — Deposits—Deafts— Indorsement— Fok- 

GEBY. 

Where a spécial deposit of borrowed money In a bank was subject to 
the borrower's check only when counterslgned by the lender, the leuder, 
as a matter of law, had power to limit the paynient of the borrower's 
check on the fund or draft purchased with such check to a particular 
person, and hence the borrower's indorsement of the payee's name on the 
back of the draft so purchased, without authority, eonstituted a forgery, 
and passed no title to the holder, uor did it authorize the drawee bank to 
charge the draft to the drawer's account. 

[Ed. Note.— J^or other cases, see Banks and Banking, Cent. Dig. §§ 733- 
735; Dec. Dig. § 190.*] 

4. Banks and Banking (§ 190*) — Payment of Foi!&ed Diîaft — Négligence. 
P., having loaned money to B., deposited in a spécial hank account siib- 

•For other cases see satae topic & § numbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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, Jeet to checks only when counterslgned by P., countersigned a check on 
tbe deposit to purchase a draft payable to the B. M. Company. B. pur- 
chased the draft, and, forging an indorsement of the B. M. Company, de- 
posited it to the crédit of his personal account In another bank, by which 
it was collected from the drawee and charged to the drawer's account 
Held, that the drawer was entitled to rely, in the absence of notice that 
its reliance was misplaced, on the assumption that the drawee would not 
pay the draft on such forged indorsement, and hence neither the drawer 
nor P. were chargeable with any négligence that misled or contribnted 
to misleading either the bank in which the draft was deposited after for- 
gery, or the drawee in paying the draft on such indorsement. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. |§ 73&- 
735; Dec. Dig. § 190.*] 
5. Banks and Banking (§ 190*)— Payment op Forged Papeb— Custom. 

In an action by the drawer of a draft against the drawee for payment 
on a forged indorsement, a custom of banks to aecept items for deposit 
bearing the indorsement of payées on the responsibility of the depositor, 
without examining the genuineness of the indorsement or signature of the 
payée or person other than the depositor, was irrelevant as not going to 
the extent of exhibiting a custom that a failure to examine a tltle con- 
ferred a good title, or that a banker's reliance on a customer's Indorse- 
ment of a bad title exempted the banker from liability on his own in- 
dorsement. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 733- 
735 ; Dec. Dig. § 190.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by the Third National Bank of Louisville, Kentucky, against 
the National City Bank of Chicago, Illinois. Judgment for plaintiff, 
and défendant brings error. Afïirmed. 

Défendant in error (hereinafter styled plaintiff) Instituted against plaintlff 
in error (défendant) an action in assumpslt'for money had and received. De- 
fendant pleaded the gênerai issue. At the conclusion of ail the évidence, the 
court dlrected a verdict for plaintiff and thereupon rendered the judgment 
that is attacked by this writ of error. 

To make its case plaintiff proved the following undisputed facts and rested: 
Throughout July, 1907, plaintiff had to its crédit with défendant a gênerai 
deposit exceeding $20,000. On July 8, 1907, plaintiff drew its draft upon de- 
fendant for $7,000 payable to the order of Bobbs-Merrill Company. That 
Company, as plaintiff then knewj was a publishing corporation at Indlanap- 
olis, Ind. On July 9, 1907, through the Chicago Clearing House, défendant 
paid the draft to the Continental National Bank of Chicago, charged the 
amount against plaintifC's account, and at the end of the month returned the 
draft to plaintiff with other eanceled vouchers. When défendant took up the 
draft the following writings appeared on the back thereof: "Bobbs-Merrill 
Co." "Ben La Bree, Jr." "AU prier indorsements guaranteed, pay to the 
order of Continental National Bank, Chicago, 111. Southern National Bank, 
Louisville, Ky. H. Thiemann, Cashier." The purported indorsement by 
Bobbs-Merrill Company was not made by that company, nor by Its authority, 
nor with its knowledge or consent. Payment of the proceeds of the draft was 
never made to Bobbs-Merrill Company, nor to any one upon its order or with 
Its authority, knowledge, or consent Plaintiff flrst learned the aforesaid facts 
respecting the purported indorsement of Bobbs-Merrill Company on February 
15, 1908. On that day plaintiff gave notice of said facts to the Southern Na- 
tional Bank of Louisville and to défendant. On February 18, 1908, plaintiff 
tendered back the draft to défendant and demanded that its deposit be re- 
stored and paid to it. Plaintiff has never received from défendant nor from 
any one the amount so as aforesaid taken by défendant from its deposit with 
défendant. 

•For other cases see Bame toplc & S numbeb in Dec. & Am. DIga. 1907 to date, & Rep'r Indexe» 
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' Défendant, on Its part, proved the foUowing additlonal undlsputed facts: 
About Ju]y 1, 1907, Ben La Bree, Jr., whose Indorsement is on the draft In 
question, and who was engagea In selllng subscrlptlon books at Loulsvllle, ap- 
plled to Powerg, président of an Insurance eompany and a dlrector of plaln- 
tiflC, for flnancial assistance to the estent of $15,000. He exhibited to Powers 
what purported to be contracts of sale amountlng to over $37,000 (but whlch 
were forgerles, as Powers learned in January and February, 1908), and repre- 
sented that he would bave to bave $15,000 to pay for printing, bindiug, etc., 
In order to enable,hlm to make dellveries under the contracts. Among the 
papers so exhibited was what appeared to be a contract whereby Dana, Estes 
& Oo. of Boston agreed to take f rom La Bree for $9,350 certain books as soon 
as they should be manufactured and dellvered, and also what purported to 
be.an undertaklng of Bobbs-Merrlll Company to manufacture sald books for 
La Bree for $7,000. As an Uducement for Powers to raise the $15,000 uec- 
essary for the aforesald purposes, La Bree offered to exécute hls notes to 
Powers for $20,000 runnlng from 60 to 120 days, and to glve the collatéral 
agreement herelnafter deserlbed. Powers thought favorably of the proposi- 
tion ; but, belleylng that it would be well to bave ald In floatlng the $15,000 
of La Bree paper, he proposed to McHenry, who was Interested In varions 
banks and was a dlrector and vice président of plalntlff, that he would glve 
McHenry a La Bree note for $2,500 (half of the $5,000 bonus In La Bree 
notes) If McHenry would joln wlth hlm In ralsing the $15,000. Recelvlng Mc- 
Henry's consent, Powers deelded to go ahead. So on July 6, 1907, La Bree 
executed to Powers hls notes for $20,000 as aforesald, and a collatéral agree- 
ment, as foUows: After recltlng the notes, La Bree sold, assigned, and de- 
llvered to Powers, In order to secure the payment of sald notes, the contracts 
and choses In action so as aforesald exhibited to Powers. The next provision 
-was that: "The sum of $20,000 when as obtalned from sald Powers is to be 
deposited In the Third National Bank of Loulsvllle, and checked ont on 
cheeks countersigned by sâld Powers, and the aecount to be designated Ben 
La Bree, Jr., Spécial," And the next and final paragraph stlpulated that: 
"Upon the completlon and delivery of books under the contract of Dana, 
Estes & Co., the amount due under sald contract is to be pald as per draft on 
them drawn this day and payable In ninety days or on completlon of sald con- 
tract, the proceeds of sald draft to be applled towards the extlngulshment of 
the above mentloned indebtednesa. Collections under the other contracts may 
be made as hereafter agreed upon between the parties." La Bree notes to the 
amount of $15,000 were iudorsed by Powers and glven to McHenry to nego- 
tiate. McHenry explalned the La Bree-Powers arrangement to the discount 
committee of plalntiff's directors, and plaintiff took $5,000 of the notes on 
McHenry's guaranty that the notes should be pald. In llke manner McHenry 
placed $10,000 of the notes wlth other banks. And thereupon $15,000 so 
ralsed was deposited wlth plalntifiP to the crédit of "Ben La Bree, Jr., Spé- 
cial." On July 8, 1907, La Bree slgned and brought to Powers for counter 
signature a check for $7,000 on the aforesald deposit, payable "to the order 
of New York Bxchange," and represented to Powers that It was necessary 
■to pay Bobbs-Merrlll Company In advance In order to secure the manufacture 
of the books that were to be dellvered to Dana, Estes & Co. Powers inter- 
lined in the check after the word "Bxchange" the words "payable to Bobbs- 
Merrlll Co.," and thereupon countersigned the check and dellvered it to La 
Bree. On présentation of the check by La Bree, plalntlfC executed and dellv- 
ered to La Bree its draft on défendant for $7,000, payable to the order of 
•BobbSTMerrill Company, belng the draft introduced in évidence by plaintiff as 
herelnabove stated. La Bree wrote "Bobbs-Merrlll Co." and hls ovra name on 
tiie back of the draft, presented It to the Southern National Bank of Louis- 
ville (where he had an aecount), and received therefor from that bank $7,000, 
whlch he converted to bis own use. Before plaintiff made its demand upon 
défendant and began this action, plalntlff restored $7,000 to the "Ben La 
Bree, Jr., Spécial" aecount, and therefrom Powers pald that amount of La 
Bree notes oh whlch he was indorser. 

Défendant also proved that at the end of each month after July and down 
to December, 1907, when the aecount was closed, défendant and plalutifE com- 
pared thelr books by means of reconcilement sheets, and that plaintiff made 
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no complalnt durlng the pendency of the account that défendant had wrongly 
paid the draft in question. 

Défendant also introduced évidence from which the jury mlght hâve found 
that Powers, about the middle of November, 1907, came into the possession of 
facts, which, if followed up at once, would probably hâve led to an earlier 
détection of La Bree's fraud. During November, 1907, down to the 16th, La 
Bree had on deposit wlth the Southern National Bank $1,200; after the 16th 
his "balance never reached $500." 

Errors are assigned: 

On the direction of verdict for plalntlff. 

On the refusai to glve eeveral instructions, based on the theory that tltle to 
the draft passed to the Southern National Bank and thence to défendant, of 
which the foUowing may be taken as an example: "If you believe from the 
évidence that Bobbs-Merrlll Company had no interest in the draft in question, 
or claim or title thereto, and if you further believe from the évidence that 
sald draft was dellvered to Ben La Bree, Jr., in payment of a check for the 
same amount drawn agalnst an account deposited wlth the plaintlfC by sald 
Ben Let. Bree, Jr., and that the money deposited In said account w&s elther the 
Joint property of said La Bree and Powers, or the sole property of said La 
Bree, then you are instructed that the Indorsement of Bobbs-Merrill Com- 
pany was not necessary in order to transfer a good tltle to said draft, and 
your verdict should be for the défendant." 

On the refusai to give several instructions, based on the theory that plaln- 
tiff's négligence under the facts proven should prevent a recovery, of which 
the following may be taken as an example: "The jury are instructed that It 
was the duty of the plaintifC within a reasonable time after the return of the 
draft to It by the défendant to use diligence in diseovering the forgery, and 
if you believe from the évidence that the forgery might hâve been discovered 
by the plalntlff by the use of due diligence within a reasonably short time 
after the return of the draft by défendant to plalntiflf, and if you further be- 
lieve from the évidence that the défendant was damaged or injured by such 
lack of diligence, If you believe from the évidence there was such lacb of dili- 
gence, then your verdict should be for the défendant." 

On the refusai to give several instructions, based on the theory that plaln- 
tlff was answerable for négligence' on the part of Powers, of which the follow- 
ing may be taken as an example: "If you believe from the évidence that Pow- 
ers did not exercise care and prudence in dealing with sald La Bree, and that 
Powers failed to exercise due care and précaution in countersigning and de- 
llvering said check for $7,000 to said La Bree, or if you believe from the évi- 
dence that Powers might hâve discovered the forgery by the use of reason- 
able diligence within a reasonably short time after the return of the draft by 
the défendant to the plaintiff, and that the défendant was thereby prevented 
from taking steps for its protection agalnst said La Bree and was damaged or 
Injured thereby, then your verdict should be for the défendant." 

On the rejeetion of proffered testlmony "that Bobbs-Merrill Company never 
had an account wlth the Southern National Bank of Louisville ; that its sig- 
nature was not known at that bank ; that La Bree had an account with that 
bank for about 18 months prlor to July, 1907 ; that it was the custom of 
bankers of Louisville, when customers brought in items of deposit eonsisting 
of checks and drafts which bore the indorsement of payées or other parties to 
said instruments, to accept the same for deposit upon the responsibillty of 
the depositor and wlthout examination of the genuineness of the indorsement 
or signature of the payée or other person other than the depositor." 

Albert Martin and Bennett H. Young, for plaintiff in error. 
Frank A. Helmer and James P. Gregory, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). It was 
defendant's duty under the law to pay plaintiff's draft only to the 
payée, or to some one who by indorsement or otherv^'ise had good title 
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or as to whom plaintiff was estopped to deny title. Plaintiflf's undis- 
puted évidence made out its case. The question is whether défend- 
ants évidence tended to establish a défense. We hâve been unable to 
imagine any theory in addition to those advanced by défendant. 

1. La Bree's indorsement of the payee's name was authorized, so 
défendant says, because La Bree was either sole owner of the fund 
with which the draft was bought, or joint owner with Powers as part- 
ner or tenant in common. 

La Bree's arrangement with Powers gave Povvers no interest in 
common with La Bree as partner or otherwise in the property or f unds 
at hazard in the subscription book business. Powers was not to be a 
sharer in the profits or losses of the business. The relation of Powers 
to La Bree was Hmited to that of lender to borrower. The $5,000 was 
a bonus for the loan of $15,000. It represented in no way an interest 
in the profits of the enterprise in which La Bree was supposed to be 
risking the borrowed money. And La Bree's obligation to pay the 
$20,000 according to the ténor of his notes was not at ail dépendent 
upon thç success or failure of the project. 

Though La Bree was sole owner of the fund with which the draft 
was bought, it does not follow that he had an unrestricted dominion. 
For instance, he was sole owner of the Dana, Estes & Co. contract 
(supposing for the moment that it was valid), but he did not hâve un- 
restricted dominion, because he had given the right of collection to 
Powers. And likewise, with respect to the deposit with plaintifï, he 
had given the right of application to Powers. By force of the con- 
tract (as a matter of law) Powers had just as much right to limit the 
payment of that $7,000 (both in the check and in the draft) to Bobbs- 
Merrill Company as he had to make the collection from Dana, Estes 
&Co. 

So La Bree's indorsement of the payee's name was a forgery, pass- 
ing no title to the Southern National Bank, and conferring no right on 
défendant to charge the draft to plaintifï's account. 

2. Too obviously to warrant discussion neither plaintifï nor Powers 
was guilty of any act or omission that misled or contributed to mis- 
leading the Southern National or défendant into taking the draft on a 
forged indorsement. 

The charge of subséquent négligence respecting the discovery of 
the forgery is unavailing. Plaintiff had the right to rely, in the ab- 
sence of notice that its reliance was misplaced, upon the assumption 
that défendant would perform its légal duty. It was not for plaintifï 
ito assume the contrary and to search through its canceled drafts for 
forged indorsements. Kearny v. Met. Trust Co., 110 App. Div. 236, 
:97 N. Y. Supp. 274; Id., 186 N. Y. 611, 79 N. E. 1108; German Sav- 
iings Bank v. Citizens' Nat. Bank, 101 lowa, 530, 70 N. W. 769, 63 
Am. St. Rep. 399 ; Harter v. Mechanics' Nat. Bank, 63 N. J. Law, 578, 
44 Atl. 715, 76 Am. St. Rep. 224 ; Critten v. Chemical Nat. Bank, 171 
N. Y. 219, 63 N. E. 969, 57 L. R. A. 529. Owing no duty, plaintiff 
could not be guilty of négligence in that regard. And Powers was 
one step farther removed from the draft. 

Even if plaintiff and Powers owed défendant the duty to use dili- 
gence in discovering that défendant had paid the draft on a forged in- 
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dorsement, the resuit in this case would be unaffected. There is no 
évidence tending to prove that, if the utmost diligence had been used, 
défendant (or the Southern National) could hâve done more than make 
a partial recoupment of the loss. Not by plea, nor by prpfïered in- 
struction, nor in any way, did défendant tender the question, of a par- 
tial défense and concède to plaintiff a partial recovery. 

3. Proof of the Louisville custom was irrelevant. Aside from the 
question of the power of a custom in one city to afïect the law mer- 
chant, the offer did not go to the extent of exhibiting a custom that a 
failure to examine a title conferred a good title, and that a banker's 
reliance upon his customer's indorsement of a bad title exempted the 
banker from liability on his own indorsement. 

The judgment is afHrmed. 



In re BECKHAUS. 

KASMUSSEN v. MeKET. 

(Circuit Court of Appeals, Seventli Circuit January 4, 1910.) 

No. 1,564. 

1. Bankeuptot (i ISi*) — Liens— Chattel Moetgags— Eecokd— Siatutbs. 

Bankruptcy Act July 1, 1898, c. 541, § 60a, 30 Stat. 562 (U. S. Comp. 
St. 1901, p. 3445), as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 
799 (U. S. Comp. St. Supp. 1909, p. 1314), provides that a persoii shall be 
deemed to hâve given a préférence if, belng insolvent, he has, within four 
monthe before flling the pétition, made a transfer of any of his property, 
the enforcement of whlch will enabie one of his credltors to obtain a 
greater percentage of his debt than other creditors of the same class, and 
that, where the préférence consists of a transfer, the four months' period 
shall not expire until four months after the date of the recording or reg- 
istering of the transfer, if by law such recording and registering is re- 
quired. HelA, that it is sufficient to entltle the trustée to refuse to rec- 
ognize a chattel mortgage alleged to constitute a préférence beeause of 
want of record, if by the local law such instruments are requlred to be 
recorded for any purpose; it being immaterial that they may be valld 
as between the parties without record under the state law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

% Bankbuptct (§ 184*)— Liens— Chattel Mobtgaqes— Recobd— "Thibd Peb- 

SON." 

The term "third person," as used in 2 Starr & C. Ann. St. 111. c. 95, I 
1, providing that a chattel mortgage shall not be valid as against the in- 
terests of any third person, unless possession shall hâve been delivered, 
or unless the instrument shall be recorded, etc., includes every one out- 
side of the immédiate parties to the Instrument and their privies, both 
the mortgagor's trustée in bankruptcy and his simple contract creditors, 
though not having reduced their claims to Judgment. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. f 184.* 

For other définitions, see Words and Phrases, vol. 8, p. 6960.] 
8. Cbeditors' Suit (§ 11*) — Eléments— Necessity or Judgment. 

The rule that the creditor must flrst recover judgment before he may 
recover équitable assets afCects the remedy only, and not the right, so 
that, where the recovery of a Judgment becomes impracticable, it is not 
an indispensable requisite to enforcing the creditor's rights. 

[Ed. Note. — For other cases, see Creditors' Suit, Cent. Dig. 5§ 46-66; 
Dec. Dig. § 11.*] 



•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indeiei 
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Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois. 

In the niatter of bankruptcy proceedings against Charles F. Beck- 
haus. Oh pétition of M. C. Rasmussen to recover certain rnerchan- 
dise, fixtures, book accounts, etc., under a chattel mortgage from 
Frank M. McKey, the bankrupt's trustée. Pétition to review and re- 
vise an order denying the pétition. Dismissed. 

In Oetober, 1907, Beckhaus was adjudged a bankrupt, and respondent came 
into possession of property conslsting of a stock of merchandise, flxtures, book 
accounts,, etc., as the property of the bankrupt. Rasmussen, petltioner hère, 
flled a pétition in the District Court, asking that respoudent be ordered to 
surrender the property to the petitioner. The pétition was based on a wrlt- 
ten agreement entered into on March 6, 1907, by Beckhaus, of the flrst part, 
Rasmussen, of the second part, and certain of the pre-exlsting creditors of 
Beckhaus, of the third part, whereby Beckhaus transferred the property to 
Rasmussen to hold, use, and ultimately dispos© pf for the benefit of the first 
and third parties. On Issues joined the District Court found that on March 
6, 1907, at and before the time the agreement was made, Beckhaus was insol- 
vent, and so remained ; that the agreement was never reeorded; that Ras- 
mussen néver toolc notorious, exclusive, or continuous possession of the prop- 
erty, but Beckhaus was permltted to remain, and dld remain, in possession 
until the pétition in bankruptcy was flled and respondent came into posses- 
sion, flrst as receiver, and then as trustée ; that Beckhaus intended to pre- 
fer said third parties, and said third parties had reasonable cause to believe 
that Beckhaus intended by such transfer to give them a préférence ; and that 
the effect of the enforcement of such transfer would be to enable said third 
parties as creditors of Beckha:uB to obtain a greater pereentage of their debts 
than any other of Beckhaus's creditors of the same class. Being of the opin- 
ion that the agreement of transfer, wlthln the meaning of section 60a of the 
bankruptcy act (Aet July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, 
p. 3445]), as amended In 1903 (Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 [U. 
S. Comp. St. Supp. 1909, p. 1314]), was "required" to be reeorded under the 
law of Illinois, the District Court adjudged that the petitioner take nothing. 

Section 60a : "A person shall be deemed to hâve given a préférence If, being 
Insolvent, he bas, within four months before the flling of the pétition, or after 
the flling of the pétition and before the adjudication, procured or suflfered a 
judgment to be entered against himself in favor of any person, or made a 
transfer of any of hls property, and the effect of the enforcement of such 
judgment or transfer will be to enable any one of his creditors to obtain a 
greater pereentage of his debt than any other of such creditors of the same 
class. Wherie the préférence consists in a transfer, such period of four 
months shall not expire until four mopths after the date of the recording or 
registering of the transfer, if by law such recording or registering is required." 

Section COb: "If a bankrupt shall hâve given a préférence, and the person 
receivlng It, or to be benefited thereby, or his agent acting therein, shall hâve 
had reasonable cause to believe that it was intended theréby to give a préf- 
érence, it shall be voidable by the trustée, and he may recover the property 
or Its value from such person." 

Section 3b: "A pétition may be flled against a person who is insolvent and 
who bas êommitted an act of bankruptcy within four months after the com- 
mission of such act. Such time shall not expire until four months after (1) 
the date of the recording or registering of the transfer or assignment when 
the act consists in having made a transfer of any of his property with Intent 
to hinder, delay, or defraud his creditors or for the purpose of giving a préf- 
érence as hereinbefore provided, or a gênerai assignment for the beneflt of his 
creditors; If by law such recording or registering is required or permltted, or. 
If it is not, from the date when the benefieiary takes notorious, exclusive, or 
continuous possession of the property unless the petitloning creditors bave 
received actual notice of such transfer or assignment" 
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Section 1, c. S5, 2 Starr & 0. Ann. St. 111.: "Be It enacted by the people of 
the State of Illinois, représentée! in the General Assembly, that no mortgage, 
trust deed or other conveyance of Personal property having the efCect of a 
mortgage or lien upon sueli property, shall be valid as against the rights and 
interests of any tMrd person, unless possession thereof shall be delivered to 
and remain with the grantee, or the instrument shall provide for the posses- 
sion of the property to remain with the grantor, and the instrument Is ae- 
knowledged and recorded as hereinbefore directed ; and every such Instru- 
ment shall, for the purposes of this act, be deemed a chattel mortgage." 

Harry G. Colson, for petitioner. 
Julius Moses, for respondent. 

Before GROSSCUP, BAKER and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). 1. On 
the basis that the Illinois statute, as construed by the courts of the 
State, does not déclare unrecorded chattel mortgages void except as 
against the rights and interests of innocent purchasers or mortgagees 
and attachment or exécution creditors; that no such "third person" 
is concerned in thèse proceedings; and that the respondent has no 
standing except as the représentative of the bankrupt and his gên- 
erai creditors, against whom an unrecorded chattel mortgage is valid 
— the petitioner contends that the contract hère involved (considered 
as the équivalent of an unrecorded chattel mortgage), having been ex- 
ecuted over four months before the pétition in bankruptcy was filed, 
cannot be assailed by the respondent as a voidable préférence, because 
it was not "required by law" to be recorded within the meaning of 
amended section 60a. 

The contention mainly rests on a comparison of original section 
3b with the history of the amendment to section 60a.i Section 3b 
provided that the four months within which an act of bankruptcy 
was available as the basis of a pétition against an insolvent should 
"not expire until four months after the date of the recording, or 
registering of the transfer * * * when the act consists in having 
made a transfer * * * for the purpose of giving a préférence 
* * * if by law such recording or registering is required or per- 
mitted, or, if it is not, from the date when the beneficiary takes notori- 
ous, exclusive or continuons possession of the property." The last 
sentence of section 60a, "Where the préférence," etc., was added by 
the amendment of 1903. As passed by the House the sentence did 
not end with "required." The continuation was "or permitted, or, if 

1 In support of the argument, petitioner cited : Collier on Bankruptcy (Oth 
Ed.) pp. 478, 479 ; In re Hunt (D. C.) 139 Fed. 2S3 ; In re Great Western Mfg. 
Co., 152 Fed. 123, 81 C. C. A. 341 ; In re Mcintosh, 150 Fed. 546, 80 0. C. A. 
250 ; Meyer Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 396, 69 C. O. A. 240 ; 
In re Doran, 154 Fed. 407, 83 C. O. A. 265 ; Little v. Holly Brooks Hdwr. Co., 
133 Fed. 874, 67 C. C. A. 46, 13 Am. Bankr. Rep. 422. Respondent, on this 
point, cited: In re Loeser, 148 Fed. 975, 78 C. C. A. 597, 18 L. R. A. (N. S.) 
1233; English v. Ross (D. C.) 140 Fed. 630; First Nat. Bank v. Connett, 142 
Fed. 33, 73 C. C. A. 219, 3 L. R. A. (N. S.) 148; In re Reynolds (D. C.) 153 
Fed. 295, 18 Am. Bankr. Rep. 606; In re Hickerson (D. C.) 162 Fed. 345; 
McElvain v. Hardesty, 169 Fed. 31, 94 G C. A. 399 ; In re Burlage Bros. (D. 
O.) 169 Fed. 1006. 
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it is not, from the date when the beneficîary takes notorious, exclu- 
sive, or continuous possession of the property transferred." Thèse 
last-quoted words were stricken out by the Senate. Inasmuch as the 
présent case does not involve "possession," but turns wholly upon 
"recording," the inquiry is hmited to the effect of the excision of the 
words "or permitted" after "required"; and the particular question 
concerns the soundness of the petitioner's proposition that such ex- 
cision compels a construction of the amendment as adopted, whereby 
a chattel mortgage, which a trustée in bankruptcy is assailing as a 
voidable préférence, is not required to be recorded unless an examina- 
tion of the local law shovirs that the chattel mortgage, to be impreg- 
nâble, must be recorded as notice to the persons presently represented 
by the trustée. 

If, as we are inclined to believe, the Court of Appeals for the Sixth 
Circuit, in In re Loeser, supra, was correct in concluding that "the 
words 'required' and 'permitted' in the connection used are of synony- 
mous légal meaning," no efïect could be attributed to the dropping of 
the redundant word. 

If they are not synonymous, the omission of "permitted" does not 
imply inévitably (on the basis that no other inference can fairly be 
drawn) that the lawmakers intended that "required" should be quali- 
fied or Hmited to less than it would hâve meant if the clause in sec- 
tion 3b and in the original draft of the amendment to section 60a had 
ended with "required"; for Congress may well hâve conceived that 
an insolvent debtor and a diligent creditor were not necessarily to be 
dealt with in the same way. That is, in the interest of fair and open 
dealing by those who do business on crédit, it might hâve been 
thought that an insolvent debtor who does not cause a chattel mort- 
gage given to some of his creditors, to the exclusion of others, to 
be recorded, whether recording be "required" or only "permitted" by 
the local law, should be liable to be thrown into bankruptcy; while 
the diligent creditor (diligence being usually favored in the law) 
should be permitted, after four months, to retain his security, if on 
taking it he did ail the law "required." See L,ittle v. Hardware Co., 
supra. 

Whether- the words be deemed synonymous or not, the dropping 
of "permitted" only eliminated whatever idea pertained to that word 
— it could not affect "required," for "required" stands fuU and un- 
touched, without adverb or clause to eut it down. The primai canon 
of statutory construction is that the language actually used be given 
its fuU and fair meaning, that unqualified words be taken without 
qualification, and that in the absence of ambiguity extraneous mat- 
ters be not considered. Under this canon probably nothing more can 
profitably be said than, if recording is required, it is required. If 
required for any purpose, or without purpose, how can it be said to 
be not required ? If recording be not required, unless required for ail 
purposes, it could never be sàid to be required where the instrument 
is vâlid between the ininiediate parties without recording. 

„We are further restrained by what seems to us to be the absurd 
conséquences of any other ruling. If a good-faith second mortgage 
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had been taken, then according to the petitioner's theory the trustée 
could avoid the préférence. But if, as is frequently the case, each 
mortgage was large enough to exhaust the mortgaged property, why 
should the trustée consume the free assets in I)is hands in carrying on 
one end of a lawsuit between the mortgagees? The trustée could 
gain nothing for the gênerai creditors whichever way the litigation 
ended, but would be spending their pittances to benefit a preferred 
creditor. The same would be true even if the recorded second mort- 
gage was less than the value of the mortgaged property; for, on the 
hypothesis that the trustée has no right to resist the unrecorded first 
mortgage on behalf of the gênerai creditors, the surplus above the 
second mortgage would hâve to be applied upon the first mortgage. 
Preferential mortgagees and lienholders are "adverse claimants," en- 
titled to hâve their rights determined in plenary suits. They seek 
to withhold or diminish the fund which otherwise would be shared 
among the gênerai creditors, and the gênerai creditors are in fact 
interested in resisting that réduction. Now if the trustée may not 
assail préférences except in favor of one preferred creditor as against 
another, and if the gênerai creditors hâve no interest in such contests 
except to pray that their fund be not therein completely consumed in 
costs and fées, the amendment to section 60a not merely failed to ac- 
complish any benefit — it brought about a positive injustice. 

When the amended section is read against the background of the 
nature and purpose of the act, our interprétation, we believe, is con- 
firmed. The act is a national act. It practically supplants the state 
insolvency laws. We think it clear that Congress recognized the vast 
sweep of interstate commerce and meant to free Interstate traders 
from the confusion and harassment attendant upon a multiplicity of 
variant local laws. Therefore the act in ail its parts ought to be inter- 
preted in a national view, doing away as far as possible with the vari- 
ances in the local laws. To release an insolvent debtor from his debts 
is an act of grâce. Through the whole law runs the clear purpose of 
extending grâce only to honest debtors. Honesty, fairness, equity is 
the whole spirit of the law. Nothing is more abhorrent to equity than 
deceitful appearances covering secret préférences. So the diligent 
creditor who obtains security must not help the debtor to be dishonest, 
unfair, secretive; he can hold his security only on condition that he 
give his fellow creditors a four-months opportunity to détermine 
whether or not they will file a pétition in bankruptcy against the debtor. 
The openness and fairness of the preferred creditor are made the terms 
upon which he may retain his préférence. Inthis view the only in- 
quiry is : Does the local law require instruments of the kind in ques- 
tion to be recorded? There is no need of further investigation into 
the scope or purposes of the local law. There is no concern" whether 
or not the trustée represents innocent purchasers, mortgagees, attach- 
ment or exécution creditors. No issue is to be made with respect to 
the validity of the lien claims supposed to be represented by the trus- 
tée. Section 60b, which authorizes the trustée to "recover the prop- 
erty or its value," says nothing about the representati'^n of the trus- 
177 F.— 10 
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tee. It is enough on; this point that the trustée is trustée, and that 
the preferred creditor has failed to record the instrument of transfer, 
if by the local law instruments of that kind are required for any pur- 
pose to be recorded. Only by this interprétation can this national law 
be administered with anything like uniformity respecting préférences. 

2. Even if the true interprétation of section 60a compelled us to 
décide this case upon the meaning of the Illinois statute, with due re- 
gard to the construction thereof by the Illinois courts, we could not 
agrée with the petitioner. 

Recording a mortgage of chattels left in the possession of the 
mortgagor is required "as against the rights and interests of any third 
person." The term "third person" is broad enough to include every- 
body outside of the immédiate parties to the instrument and their 
privies. A simple contract creditor who has not obtained a judgment 
is just as much a "third person," is just as much a stranger to the 
mortgage, as is the simple contract creditor who has obtained a judg- 
ment. Both hâve the right to enforce payment, if that can be done. 
The interests of both are prejudiced if the debtor's property is covered 
by a fraudulent transfer. If at the time of the fraudulent transfer 
one creditor has obtained a judgment and the other has not, the only 
difiference is that one has proceeded farther than the other in the en- 
forcement of his rights and the protection of his interests. And when 
it is said that a fraudulent transfer is void only as to judgment cred- 
itors the expression means no more than that a creditor cannot seize 
his debtor's property until he has obtained some process which au- 
thorizes the seizure. As stated in Skilton v. Codington, 185 N. Y. 80, 
77 N. E. 790, 113 Am. St. Rep. 885 : 

"The rulè ithat a créditer must flrst recover a judgment Is slmply one of 
procédure and does not affect the rlght. Therefore, where the recovery of a 
judgment becomes impracticable, It Is not an Indispensable requislte to en- 
forclng the rights of the créditer." 

Our examination of the Illinois cases^ has led us to conclude that 
the Illinois courts hâve not decided, independently of procédure and 
having regard solely to rights, that simple contract creditors, irre- 
spective of the progress they may hâve made in suing their debtor, 
are not "third persons" within the meaning and intent of the record- 
ing statute. Indeed, we think that the case of Long v. Cockern goes 
quite a way towards holding that they are. • But at ail events we con- 
sider that the question is open, and that we are therefore at liberty 
to adopt the construction we believe to be sound and righteous. 

The pétition to review and revise is dismissed. 

? Petitioner cited : Wilson v. Pearson, 20 111. 81 ; Frapk v. Miner, 50 111. 
444; Cljipron t. Felkert, (58 ÏU. 284: Badger v. Batavia Paper Mfg. Co.. 70 
111. 302; McDowell \. Stewart, 8S 111. 538; Webster v. Nlchols, 104 111. 160; 
Sellers v. Thomas, 185 111. 384, 57 N. E. 10 ; First Nat. Bank v. Barse Com. 
Co.,'l&8 111. 232, 64 N. B. 1097; O'Neil v. Patterson, 52 111. App. 26; Niep- 
schield V. Reuss, 92 111. App. 636; Farnham v. Friedmeyer, 109 111. App. 54. 
Réspondent cited: Blatchford v. Boyden, 122 111. 657, 13 N. E. 801 ; Long v. 
Oockern, 128 111. 29, 21 N. B. 201 ; Sondheimer v. Graeser, 172 111. 293, 50 N. 
E. 174; Allcock v. Loy, 100 111. Àpp. 573; Harding v. Thuet, 124 111. App. 437; 
Second Nat. Bank v. Thuet, 124 111. App. 501. 
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KAYH V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1910. Pétition for 
Eehearlng Overruled February 11, 1910.) 

No. 1,454. 

1. CnTMTNAI. IiAW (I 878*) TEIAL— MiSDEMEANOB AND FeLONT— SUBMISSIOW— 

Général Verdict. 

Charges of misdemeanor and of felony having been Jolned in au Indict- 
ment in five counts, a gênerai verdict of guilty was returned, on which 
tfie court assessed punishment as for felony. No Instructions as to the 
form of the verdict were requested by défendant, nor was any exception 
taken to the instructions given, nor vras there any objection Interposed 
to the verdict as returned, nor any motion made that the jury be directed 
to specify the counts under whleh they found défendant guilty. Held, 
that the verdict should be construed as finding défendant guilty as 
charged In each count of the Indictment. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. §§ 2098- 
2101; Dec. Dlg. § 878.*] 

2. COUNTERPEITING (§§ 6, 12*) — STATTJTES— CONSTRUCTION— "DEVICE, PEINT, 

OR Impression, oe Any Other Thing Whatsoeveb." 

Act Cong. Feb. 10, 1891, c. 127, § 3, 26 Stat. 742 (U. g. Oomp. St. 1901, 
p. 3687), provides that every person who makes, or causes or procures to 
be made, or shall bring Into the United States from any other country, 
or shall bave In possession wlth Intent to sell, give away, or in any other 
manner use the same, any business or professional card, notice, placard, 
token, "device, print, or Impression, or any other thing whatsoever," In 
likeness or similitude as to design, ccjlor, or the Inscription of any of the 
coins of the United States or of any foreign country that hâve been or 
hereafter may be Issued as money "elther under the authorlty of the 
United States or of any foreign government," shall, on conviction, be 
punished by a fine not to exceed $100. Held, that the words "device, 
prlnt, or Impression, or any other thing whatsoever" must be read In con- 
nection wlth and construed as being of the same gênerai nature as their 
companion words, "business or professional card, notice, placard, token," 
and not to cover counterfeit molds and counterfelt coins, the making of 
which Is punlshable under section 1 as a felony. 

[Ed. Note. — For other cases, see Counterfeiting, Dec. Dlg. |§ 6, 12.*] 

8. CouNTERFErriNG (§ S*) — Intent. 

Act Cong. Feb. 10, 1891, c. 127, § 1, 26 Stat. 742 (U. S. Comp. St. 1901, p. 
3686), provides that every person who, within the United States, or any ter- 
ritory, makes any die, mold, etc., In likeness of any die, or mold deslgned 
for the coining of genulne coins of the United States, or who shall hâve 
In bis possession any sueh die or mold with intent to fraudulently or un- 
lawfully use the same, or who shall permit It to be used for or In aid of 
the counterfeiting of any of the coins of the United States, shall be pun- 
ished by fine and Imprisonment. Held, that such section establishes two 
offenses, to wit, the making and having In possession of any mold, etc., 
and that the intent is material only with référence to the having of such 
things in possession, and not as to the making thereof. 
[Ed. Note. — For other cases, see Counterfeiting, Dec. Dlg. § 3.*] 

4. Ceiminal Law (§ 563*) — Proof— Corpus Dblicti. 

Wbère aecused, when testifying in his own behalf, unequlvoeally e»- 
tablished the commission of an offense, whether there was sufflcient proof 
of the corpus delicti at the conclusion of the government's évidence was 
Im mater lai. 

[Ed. Note. — For other cases, see Crimlnal lia w. Cent. Dlg. § 1269; Dec. 
Dig. § 563.*] 

•For other cases see same topic & i kumeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. COTJNTEKFEITINa (§ 3*) — STATtJTES— CONSTKtTCTION— "FALSEtT." 

Rev. st. § 5457 (U. S. Comp. St. 1901, p. 3683), provides that every per- 
son who falsely makes, forges, or eounterfelts, or causes or procures to be 
falsely made, forged, or counterfeited, etc., any coin or bars In resem- 
blance or similitude o( the gold or sllver coin or bars coined or stamped 
at the mints and assay offices of the United States, or lu resemblance or 
similitude of any foreign gold or sllver coin whlch by law Is, or may be, 
curreut in the United States, or are in actual use and circulation as 
money vclthin the United States, or who passes, utters, publlshes, or sells, 
or attempts to pass, utter, publish, or sell, or brlng into the United States 
from any foreign place, linowlng the same to be false, forged, or counter- 
feited, wlth Intent to defraud any body politic or corporate, or any other 
person or persons whatsoever, or who has in hls possession any false, 
forged, or counterfeited coin, wlth Intent to defraud, shall be punlshed. 
BeW, that the adverb "falsely" in the opening Une of the section qualifies 
only the verb "makes," slnce the verbs "forges" and "eounterfelts" carry 
In themselves the idea of falslty, and hence the intent to defraud Is only 
an élément of the offense of having in possession wlth intent to use, etc. 

[Ed. Note. — For other cases, see Counterf eiting, Cent Dlg. §§ 5-8 ; Dec. 
Dlg. § 3.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2654, 26.35.] 

In Error to the District Court of the United States for the Southern 
District of Illinois. 

James R. Kaye was convicted of counterfeiting, and he brings er- 
ror. Affirmed 

Under an Indictment In five counts plalntlfC In error was found gullty by the 
jury and sentenced by the court to two years' Imprisonment at hard labor. 

The indictment was drawn under. sections 1 and 3 of the act of February 
10, 1891 (26 Stat. 742. c. 127; section 5462, Bev. St. [U. S. Comp. St. 1901, 
pp. 3686, 3687]; Act March 3, 1903, c. 1015, 32 Stat. 1223; section 5462, Rev. 
St. [U. S. Comp. St. Supp. 1903, p. 445]), whlch are as follows: 

"Section 1. That every person who, wlthin the United States or any terri- 
tory thereof, makes any die, hub or mold, elther of steel or plaster or any oth- 
er substance whatsoever, in likeness or similitude, as to the design or the In- 
scription thereon, of any die, hub or mold designated for the colning or mak- 
Ing of any of the genuine gold, sllver, nickel, bronze, copper or other coins of 
the United States that hâve been or hereafter may be coined at the mints et 
the United States, or who willingly aids or assists In the making of any suei 
die, hub, or mold, or any part thereof, or who causes or procures to be made 
any such die, hub, or mold, or any part thereof, without authority from the 
Secretary of the Treasury of the United States or other proper offlcer, or who 
shall bave in hls possession any such die, hub, or mold wlth intent to fraudu- 
lently or unlawfuUy use the same, or who shall permit the same to be used 
for or in ald of the counterfeiting of any of the coins of the United States 
hereinbefore mentloned shall, upon conviction thereof, be punlshed by a fine 
of not more than flve thousand dollars 'and by Imprisonment at hard labor 
for not more than ten years, or both, at the discrétion of the court." 

"See. 3. That every person who makes, or who causes or procures to be 
uîade, or who brings Into the United States from any foreign country, or 
who shall hâve In possession wlth intent to sell, give away, or In any other 
manner use the same, any business or professlonal card, notice, placard, to- 
ken, devlee, print, or impression, or any other thing whatsoever. In likeness 
or similitude, as to design, color, or the Inscription thereon, of any of the 
coins of the United States or of any foreign country that hâve been or here- 
after may be Issued as money, elther under the authority of the United States ' 
or under the authority of any foreign government, shall, upon conviction 
thereof, be punlshed by a fine not to exceed one hundred dollars." 

First count was for having in possession, wlth intent to use, two "devices, 
prints, and impressions" made of métal and plaster and other substances in 
similitude of the 25-cent sllver coin of the United States. 

'For other cases eee Bame topic & S kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Second, third, and fonrth counts, differlng only as to dénominations of the 
coins, were for having In possession, with intent to use the same fraudulently 
and unlawfuUy, dies, hubs, and molds niade of métal and plaster and other 
substances in similitude of (severally specliQed) silver coins of tlie United 
States. 

Fifth count was for making and causing to be made two dies, liubs, and 
molds of métal and plaster and other substances in similitude of the 25-cent 
silver coin of the United States, without authority from the Secretary of the 
Treasury of the United States or other proper offlcer, and with the Intent to 
use the same fraudulently and unlawfully. 

Section 5457 (U. S. Comp. St. 1901, p. 3683), referred to in the opinion, reads 
as foUows: "Every person who falsely makes, forges, or counterfeits, or caus- 
es or procures to be falsely made, forged, or counterfeited, or willingly aids 
or assists in falsely making, forglng, or counterfeiting any coins or bars in 
resemblance or similitude of the gold or silver coins or bars which hâve been 
or hereafter may be coined or stamped at the mints and assay offices of the 
United States, or in resemblance or similitude of any foreign gold or silver 
coin which by law is or hereafter may be current in the United States, or are 
in actual use and circulation as money within the United States, or who pass- 
es, utters, publishes, or sells, or attempts to pass, utter, publish, or sell, or 
brlng into the United States from any foreign place, knowing the same to be 
false, forged, or counterfeit, with intent to defraud any body politic, or corpc- 
rate, or any other person or persons whatsoever, or has in his possession any 
such false, forged, or counterfeited coin or bars, knowing the same to be false, 
forged, or counterfeited, with intent to defraud any body politic or corporate, 
or any other person or persons whatsoever, shall be punished by a fine of no( 
more than flve thousand dollars and by Imprisonment at hard labor not more 
than ten years." 

The further facts, necessary to be considered, are stated in the opinion. 

John F. Greeting and Arthur V. Lee, for plaintiff in error. 
Edwin W. Sims, U. S. Atty., W. A. Northcott, U. S. Dist. Atty., 
and H. A. Converse, Asst. U. S- Dist. Atty. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Charges 
of misaemeanor and of felony were joined in the indictment, the jury 
returned their verdict in the form of, "We, the jury, find the défendant 
guilty," and the court assessed the punishment for felony. Upon this, 
défendant insists that the judgment must be reversed because, match- 
ing the verdict with the indictment, it does not appear but that the 
jury intended only to find him guilty of misdemeanor. But we are of 
the opinion that the verdict should be read in the light of the record 
which défendant helped to make. The trial, with defendant's acquies- 
cence, was an investigation of an alleged misdemeanor and of two 
classes of alleged félonies. The misdemeanor charge was distin- 
guished from the felony charges in the court's instructions to the jury. 
Taking the instructions as a whole, we find that the court told the jury 
to return a verdict of guilty only on such count or counts as they be- 
lieved beyond a reasonable doubt were sustained by the évidence. No 
instructions as to the form of the verdict were requested by défendant. 
'\o exceptions to the instructions in that regard were taken. No ob- 
jection was interposed to the réception of the verdict as returned. No 
motion was made that the jury be directed to retire and further de- 
liberate concerning their verdict and specify therein the particular 
counts under which they found the défendant guilty. On this record, 
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uiiless procédure be defemed priraarily a thicket in which to hîde, the 
only fair reading of the verdict is that the jury found défendant guilty 
as charged in each counjt of the indiçtment, because ît is manifest that 
défendant and his counsel must so hâve understood the verdict when 
it vvas.returned in the trial court. 

The only "devices, prints, and impressions" shown to hâve been in 
the possession of défendant were molds in the similitude of coins of 
the United States and counterfeit coins molded therein. The words 
"device, print, or impression, or any ofher thing whatsoever," in sec- 
tion 3, must be read in connection with, and construed as being of the 
same gênerai nature as, their companion words "business or profes- 
sional card, notice, placard, token." So read and construed, they do 
not çoyei', in our judgment, counterfeit molds and counterfeit coins, 
the making pf which, respectively, is punishable under section 1 of the 
act in question and section 5457 of the Revised Statutes. We do not 
believe that Congress intended that one and the sg,me making should 
constituté both a hundred dollar misdemeanor and a ten-year felony. 
But the error in letting this count go to the jury was harmless, because 
the judgment is attributable wholly to the other counts. 

Under section 1 the two offenses of "making" and of "having in 
possession" are of distinctly différent natures. "Every person who 
makes any mold [in the similitude of the genuine coins of the United 
States] without authority from the Secretary of the Treasury of the 
United States or other proper officer, shall be punished." "Every per- 
son who shall hâve in his possession any such mold with intent to 
fraudulently or unlawfuUy use the same, shall be punished." To pro- 
tect the integrity of the coins of our country, Congress has absolutely 
prohibited thé unauthorized, the unofficial, making of molds. The pur- 
pose or intent with which unofficial molds are made is of no concern. 
Simply, they must not be mâde. But respecting possession the matter 
is inherently différent. There are many circumstances under which 
persons might come into possession of counterfeiting molds, either 
without knowledge of their character, or with such knowledge but 
without intent to use them fraudulently or unlawfuUy, as, for instance, 
the officers who took and held possession of the molds in question. 
Mère possession is inherently colorless ; but the making of counterfeit- 
ing implements is inherently wrong, or at least was a proper matter 
for Congress to make wrong, as Congress unmistakably has done. 

With this understanding of the offense of ' making unauthorized 
molds, the conviction under the fifth count was inevitably right. The 
allégation in that count that défendant made the molds with the intent 
to use them fraudulently and unlawfuily was surplusage. The pleader 
could not injéct into the offense an élément that Congress said should 
not be an élément. State v. Southern Rld. Co., 133 N. C. 1052, 30 S. 
E. 133, 41 h. R. A. 246 ; 22 Cyc. 448. The allégations that needed to 
be proven' were unequivocàlly established by défendant when he tes- 
tified as a witness in his own behalf. So the questions whether, at the 
conclusion of the government's évidence, there was sufficient proof 
of the corpus delicti, whether purported oral and written admissions 
by défendant out of court were properly received in évidence, and 
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the like, ail become immaterial. Whatever infirmities there were in 
the govemment's case under the fifth count défendant voluntarily 
cured. 

If we were to accept an assumption that underlies defendant's argu- 
ment respecting counts 2, 3, and 4, the conviction thereunder might 
not be sustainable. Proof that defendant's possession of the molds 
was with the intent to use them fraudulently or unlawfully was indis- 
pensable. Defendant's underlying assumption is that the pleaded in- 
tent could not be established except by proof that he intended to use 
the molds to make counterf eit coins with the intent that he should use 
the counterfeits, or permit them to be used, in defrauding some one. 
Défendant testified that he made the molds, and used them in making 
counterfeit coins, but that he had no intent that the counterfeits should 
be used to defraud any one by passing them as genuine money» — that 
his molds and coins were experiments tosee if he could become a pro- 
ficient caster of medals. Counter évidence was introduced which, the 
government claims, tended to prove that défendant permitted his minor 
son to take some of the spurious coins, and that the son defrauded a 
shopkeeper by obtaining merchandise in exchange for three counter- 
feit dimes; and the dimes were admitted in évidence. If defendant's 
assumption were well founded, questions would hâve to be determined 
concerning the sufficiency of the identification of the coins and of de- 
fendant's connection with his son's unlawful act. But we cannot ac- 
cept the assumption. Section 5457, denouncing counterf eiting, makes 
three separate classes of acts the équivalents of each other as oflfenses, 
visitable with the same punishment. One is the making of false, 
forged, or counterf eited coins; another is the passing of them; and 
the third is the having of them in possession. Now, like in the case 
of section 1 of the act of February 10, 1891, mère possession (or mère 
passing) is inherently colorless. So Congress explicitly provided, re- 
peating the clause in each instance, that possession and passing should 
each be innocent except "with intent to defraud any body politic or 
corporate, or any other person or persons whatsoever." But with re- 
spect to the making of counterfeits, the carefully worded expression 
of intent, twice inserted elsewhere in the same section, was omitted. 
And no other expression is used from which intent as an élément of 
the offense of making counterfeits can be inferred. The adverb 
"falsely" in the opening line qualifies only the verb "makes," because 
the verbs "forges" and "counterfeits" carry in themselves the idea of 
falsity. So the purpose or intent with which counterfeit coins are 
made is of no concern. Simply, they must not be made. U. S. v. Rus- 
sell (C. C.) 22 Fed. 390; U. S. v. Otey (C. C.) 31 Fed. 68. The act of 
February 10, 1891, is the later act. It should be read in the light of 
the elder, in aid of which it was passed. So when we find that Con- 
gress had absolutely forbidden the making of counterfeit coins, and 
in aid of that prohibition has absolutely forbidden the making of un- 
authorized molds, the intent to use such molds fraudulently or un- 
lawfully should be assigned to the intent to use them for the making ôf 
counterfeit coins, The intent to defraud (in the sensé of cheating in 
trade) by section 5457 attaches solely to the possession and the passing 
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of counterfeits, and not at all'to the making. Consequently, the charge, 
in counts 2, 2, and 4, that défendant had the molds in possession with 
intent to use them unlawfully (or fraudulerttly in the sensé of commit- 
ting a fraud upon the government's exclusive right to coin) would be 
supported by proof that défendant had in his possession unauthorized 
molds with intent to use them in casting counterfeit coins. And that 
such were the facts, defendant's own testimony indisputably was suf- 
ficient to prove. Tl^erefore the government's undertaking to prove 
that défendant had a forbidden intent in connection with the use of the 
coins, as well as a forbidden intent in connection with the use of the 
molds, was an unnecessary burden, harmful to the prosecution rather 
than to the défense. 

Practically no exceptions were taken to the rulings that are now 
complained of. Nevertheless we hâve examined the entire record, and 
hâve found no substantial reason for disturbing the action of the trial 
court. 

The judgment is affirmed. 



■ TOLEDO, ST. L. & W. R. CO. v. GORDON. 

(Circuit Court of Appeals, Seventh Circuit. Oetober 5, 1909. Rehearing De- 
nled Febroary 9, 1910.) 

No. 1,538. 

Masteb and Servant (§ 240*) — Mastee's Liabilitt foe Injtjet to Seevant— 

DEFECTIVE EQUIPMENT of CaBS— COTîTEIBUTOEy NEGLIGENCE. 

Plalntlff's Intestate had been employed for a month as head brakeman 
on a (relght train on defendant's rallroad, when, as tbe train was pro- 
ceeding at night, it twice brolie In two In the same place owlng to de- 
fective couplers, which, whlle coupling automatically, would not hold. 
On the second occasion plalntlff's intestate went alone to the place of sép- 
aration, and after signalmg to the englneer two or three times to move 
forward and back slowly he came apparently from between the cars and 
gave a quick signal to back, whlch was done ; but in the meantime he had 
gone 'between the cars and was caught and killed between the drawbars 
as the cars came together. Held, that on such facts, which were undls- 
puted, whatever was the cause of his going between the cars, he was 
gullty of contributory négligence, and there could be no recovery from 
défendant for his death either under the common law or the provisions of 
Safety Appliance Act Marûh 2, 1893, c. 196, §§ 2, 8, 27 Stat. 531, 532 (U. 
S. Comp. St. 1901, pp. 3174, 3176), whlch makes It unlawful for any rail- 
road Company to use In Interstate commerce any cars not equlpped with 
couplera coupling automatically as therein prescrlbed. 

[Ëd. Note. — For other cases, see Master and Servant, Dec. Dig. § 240.*] 

Grosscup, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

Action by Alice M. Gordon, administratrix of the estate of Edwin J. 
Hair, deceased, against the Toledo, St. Louis & Western Railroad 
Company. Judgment for plaintiflf, and défendant brings error. Re- 
versed. 

•For otiier cases see same topic & % numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Charles A. Schmetteau, for plaintiff in error. 
Henry A. Neal, for défendant in error. 

Before GROSSCUP and BAKER, Circuit Judges, and ANDER- 
SON, District Judge. 

aNDERSON, District Judge. Défendant in error's décèdent, Ed- 
win J. Hair, was a brakeman in the employ of plaintiff in error, and 
on the night of August 16, 1907, was engaged in the performance of 
his duties on one of the freight trains of plaintiff in error. The train 
was on its way west to East St. Louis, 111. The train crew consisted 
of an engineer, a fireman, a conductor, a rear brakeman, and the dé- 
cèdent, who was the front brakeman. When the train was proceeding 
west of Bayle, in Illinois, it broke in two at a point 7 or 8 cars from 
the engine and about 45 cars from the rear end of the train. The cou- 
pling was of the automatic variety, but was détective, in that it would 
not hold under the strain of puUing the train. It would apparently 
couple ail right when the cars were brought together, but would not 
hold. When the train first broke in two at a point west of Bayle 
the conductor and both brakemen were at the place where it broke, 
and the three were there when it was recoupled. After the train was 
thus coupled up, having lost too much time to allow of it réaching the 
next station in time to permit it to pass a train coming east, the train 
crew proceeded to back their train into the switch at Bayle. The con- 
ductor went back to the rear of the train to open the switch, the rear 
brakeman also went to the rear, and the décèdent remained at the for- 
ward part of the train. While matters stood thus, the coupling again 
failed to hold, and the décèdent went to the point where the train came 
apart and gave the engineer several signais to slack ahead and slack 
back, supposedly in an attempt to eiïect a coupling that would hold. 
At length the décèdent appeared as if cOming out from between the 
cars and gave the engineer a quick signal to come back. The cars were 
then 18 inches or 2 feet apart. The engineer pulled the throttle and 
brought the engine back. After the train came together, the engineer, 
receiving no further signais, and not being able to see decedent's lan- 
tern, went back to where décèdent was and found him standing be- 
tween the drawbars, "one in front of him and one in the back," as 
described in the évidence. He was caught in the lower part of the ab- 
domen. The engineer then went to his engine, pulled the cars apart, 
and décèdent fell to the ground and in a few minutes died. 

The foregoing are the undisputed facts as shown by the évidence. 
The only witnesses to the circumstances of the accident were the mem- 
bers of the train crew, and there is no contradiction between any of 
them upon any point. 

At the close of ail the évidence plaintiff in error moved the court 
for an instruction to the jury to find the défendant not guilty. This 
motion was overruled, and an exception reserved, and this ruling is 
assigned as error. 

As appears from the above statement of facts, after signaling the 
engineer to slack forward and backward several times in an attempt 
to efïect a coupling, the décèdent, while the drawbars were 18 inches 
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or 2 feet apart, gave a quick signal to back, which the engineer instantly 
obeyed, but not before décèdent had placed himself between the draw- 
bars. We can conceive of but three possible explanations for de- 
cedent's conduct: First, he may hâve deliberately placed himself in 
the position in which he was killed. This would be suicide and is not 
to be presumed. The presumptions are against it. Second, he may 
hâve attempted to pass to the other side of the drawbars after giving 
the signal to back, and thus got caught. The closeness of the draw- 
bars together when the signal was given and his position when found 
might indicate an effort to pass through sidewise. Or, third, he may 
hâve given the wrong signal ; that is, he may hâve intended to give the 
signal to pull forward, may hâve thought he had done so, and then 
gone in to examine the coupling further. If the accident happened 
in any o.ne of thèse ways, there can be no recovery. Indeed, upon any 
possible view of the case made by the évidence the décèdent was guilty 
of négligence which contributed to his own injury and death. 

One count of the déclaration averred that the car was being used in 
interstate commerce and was not equipped with couplers as required 
by the safety appliance act. But, whether the case be considered from 
the view point of the act of Congress (Act March 2, 1893, c. 196, 27 
Stàt. 531 [U. S. Comp. St. 1901, p. 3174]) or the local law, contributory 
négligence is a complète défense. Denver & Rio Grande Railroad Co. 
V. Arrighi, 129 Fed. 347, 63 C. C. A. 649, 

Plaintiff in error's motion for a directed verdict should have been 
sustaihed. ' ' ■ 

Thé judgment of the circuit court is reversed, and the cause re- 
manded for a new trial. 

GRÔSSCUP, Circuit Judge (dissenting). The Suprême Court in 
St. Louis, Iron Mountain & Southern Ry. Co. v. May Taylor, Ad- 
ministratrix, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061, passing 
upon the Safety Appliance Act hère involved, says : 

"In the case before us the Uablllty of the défendant does not grow ont of 
the common law duty of master to servant. The Congress, not satlsfled wlth 
the common law duty and Its resultlng llability, has prescrlbed and deflned 
the duty by statute. We have nothing to do but to ascertain and déclare the 
meanlng of a few simple words In which the duty Is described. It Is enacted 
that 'no cars, elther loaded or unloaded, shall be used In Interstate trafHc 
which do not comply with the standard.' There Is no escape from the mean- 
lng of thèse words. Explanation cannot clarlfy them, and ought not to be 
employed to confuse them or lessen thelr slgnificance. The obvions purpose 
of the législature was to supplant the qualifled duty of the common law with 
an absolute duty deemed by it more just If the railroad does, in point of 
fact, use cars which do not comply wlth the standard, it violâtes the plain 
prohibitions of the law, and thérè àrises from that violation the liability to 
make compensation to one who is injured by It" 

This makes the case before us one, not of qualified duty on the part 
of plaintifï in error, but of absolute duty ; for that the cars were not 
equipped with the safety appliances prescribed by the Act, is an undis- 
puted fact. 

The majority opinion accounts for the accident in three possible 
ways : 
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"Plrst, he may hâve deliberately placed himself In the position In whlch he 
was killed. This would be suicide and Is not to be presumed. The presutnp- 
tlons are against it. Second, he may hâve attempted to pass to the other 
side of the drawbars after glvlng the signal to baclî, and thus got caught. 
The eloseness of the drawbars together wben the signal w&s glven and bis 
position when found might Indlcate an effort to pass through sldewise. Or, 
third, he may hâve glven the wrong signal; that Is, he may hâve Intended 
to glve the signal to pull forward, may hâve thought he had donc so" (the en- 
gineer Interpreting It to be a signal backward) "and then gone in to examine 
the coupling further." 

The decedent's expérience in railroading had not extended beyond 
thirty days. He was only twenty-one years of âge. New, accepting 
the immédiate cause of the decedent's going between the cars as the 
third supposition stated — that his signal to the engineer, interpreted 
by the engineer to go back was in fact meant by him to go forwards — 
we hâve a case, not of contributory négligence, but of confusion of 
signais, due to the inexpérience or ignorance of the décèdent as a rail- 
way brakeman. Does the mistake of the décèdent, due to inexpérience 
or ignorance, exempt the railroad company f rom the conséquences of 
having failed in its absolute duty of equipping the cars with safety 
devices, in a case where, had there been compliance with the law, the 
confusion and mistake would not hâve occurred ? 

I think not. In my judgment, the conclusion arrived at in the ma- 
jority opinion is contrary to what Congress, in the Safety Appliance 
Act, intended should be a comprehensive safety précaution for ail the 
operatives of the road — the inexperienced as well as the experienced — 
and contrary, to what the Suprême Court intended to lay down in the 
Taylor Case, above quoted. It is my judgment that Congress intended 
by this Act to provide, among other things, against just such occasions 
for confusion as the one hère disclosed, by doing away with ail occa- 
sion for anyone going between the cars for the purpose of coupling; 
for unless this is true, what we hâve been calling an absolute duty is, 
after ail, only a qualîfied duty ; and the Safety Appliance Act, instead 
of being for the protection of ail, and against every kind of honest 
mistake, is not for the protection of the inexperienced against mis- 
takes and confusion that grow out of inexpérience. 



HAMILTON NAT. BANK OF CHICAGO v. BALOOMB. 
(Circuit Court of Appeals, Seventh Circuit. January 19, 1910.) 

No. 1,585. 

1. Bankettptct (§ 303*) — Prefebences— Action to Avoid— Knowledge and 
Intent of Parties— Evidence— Sufficienct. 

In an action by a trustée in bankruptcy to recover a préférence under 
Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat, 562 (U. S. Comp. St. 1901, 
p. 3445), as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (U. S. 
Comp. St. Supp. 1909, p. 1314), as having been received by défendant with 
"reasonable cause to belleve that It was intended thereby to give a préf- 
érence," the test of the sufflciency of the évidence to warrant the submis- 

•For other cases see same topic & § numbek in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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slon of such question to the jury does not rest on the assertions' by elther 
part}' of hls Intent or belief, but on Inférences whlch may falrly arise 
f rom the facts In évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg- § 462 ; Dec. 
Dlg. § 303.*] 

2. Bankruptcy (§ 303») — Pbefebenoes— Action to Avoid— Knowledge and 
Intent of Paeties— Evidence— Stjiticienoy. 

Evidence consldered, and held InsufEclent to sustaln a verdict findlng 
that a payment made by a bankrupt to a créditer was recelved vclth rea- 
sonable cause to believe that a préférence vcas Intended. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 462; Dec. 
Dlg. § 303.*] 

In Error to the District Court of the United States for the North- 
ern District of Illinois. 

Action by F. W. Balcomb, trustée in bankruptcy of the Lawrence 
Manufacturing Company, against the Hamilton National Bank of 
Chicago. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

The défendant In error, as trustée In bankruptcy of the Lawrence Manu- 
facturing Company, bankrupt, sued the Hamilton National Bank of Chicago, 
plaintiff in error, to reeover $1,000 alleged as a preferentlal payment, recelved 
from the bankrupt, In violation of section 60, cls. "a" and "b," of the bank- 
ruptcy act Under issues jolned, a jury trial resulted in a verdict against the 
plaintiff In error, and thls wrlt of error Is brought for reversai of the judg- 
ment thereupon. The sufflciency of évidence to taise an Issue for submission 
to the jury, ralsed by approprlate motions, Is the only question presented; 
and the facts bearlng thereon are stated In the opinion. 

Chester E. Cleveland, for plaintiff in error. 
F. W. Balcomb, pro se. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The judgment in this case, upon verdict 
of a jury, awards recovery in ïavor of the trustée in bankruptcy and 
against the bank, plaintiff in error, for $1,000, which was received by 
the bank, in payment of a note made by the bankrupt, Lawrence Manu- 
facturing Company. As the note was paid February 10, 1906, and the 
pétition for adjudication of bankruptcy was filed June 9, 1906, payment 
was made and received within the f our-month^ period fixed by section 
60a of the bankruptcy act, for préférences therein defined. The con- 
tentions for reversai are that the proof fails to show either (1) that a 
préférence was intended by the bankrupt, or (2) that the bank had rea- 
sonable cause to believe that the payment was so intended, and that 
the bank was entitled to direction of a verdict, as requested of the trial 
court. In the testimony no disputes of fact appear, there is no direct 
testimony as to the intention of the bankrupt, and the officer of the 
baiîk, by whom ail of the transactions were conducted, testifies that 
he had neither information nor suspicion that the debtor was insolveht 
or "in financial trouble." The test of sufficiency, however, for submis- 
sion to the jury, does not rest on assertions by either party of his intent 
or belief in the transaction, but on inférences thereof which may fairly 
arise from the facts in évidence. So if the facts are sufficient to raise 

•For other cases see same topic & § NUiiBSK in E ec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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à reasonable inference against the bank upon both of thèse issues, the 
judgment cannot be disturbed. 

While the testimony introduced to show insolvency of the debtor 
corporation does not satisfactorily prove either the fair value of its 
property at the date of the transactions, the actual amount of its in- 
debtedness, or the circumstances which caused the sudden sale of its 
property and business, we believe the circumstances in évidence au- 
thorize the inference of intent to give a préférence, in payment of the 
note held by the bank, even under the more stringent rule of proof for 
which plaintiff in error contends, so that discussion of the various rules 
mentioned is unnecessary. For considération of the issue of reasonable 
cause on the part of the bank to believe a préférence was intended, we 
summarize the pertinent facts (referring to the bankrupt as Lawrence 
Company) as follows : 

Ail transactions between the parties occurred in January and Febru- 
ary, 1906. On January 11, 1906, the bank made a loan of $5,000 to 
the Lawrence Company on a judgment note payable in 90 days. Ap- 
plication for the loan was made by Hillmer, vice président of the 
Lawrence Company, to Pike, président of the bank, upon written state- 
ment of fînancial standing, in substance: Of assets of the Lawrence 
Company aggregating $37,375, mainly in a manufacturing plant, 
finished goods, material, and accounts receivable ; total liabilities, $13,- 
279; capital, $12,000; insurance on property, $15,000; sales, $4,500 
monthly ; established 1882 ; capital authorized, $35,000 ; cash paid in, 
$12,000. Subsequently Pike was informed by an attorney that he be- 
lieved the officer who signed the note as président was not entitled îo 
that office, and that the Lawrence Company was a borrower at two 
other banks, naming Oak Park Trust as one of them. Pike made in- 
quiry at that bank, ascertaining that the Lawrence Company was in- 
debted there, contrary to their statement, and proceeded forthwith 
to hâve judgment entered upon the note, January 29th. Execution is- 
sued, levy was threatened, January 30th, and the amount was paid up 
by the Lawrence Company January 31st. 

On February Ist, Hillmer called upon Pike for explanation of this 
action, and was informed of their discovery of indebtedness to the Oak 
Park Trust, showing the fînancial statement to be incorrect. Hillmer 
stated that such indebtedness had not been mentioned in the statement, 
"because he was personally indorsing and had put up bank stock as 
collatéral security for that indebtedness." He also said "that the state- 
ment was correct otherwise." Pike expressed regret that judgment 
had been entered without making inquiry direct, which would bave 
prevented such action. Hillmer then stated that they were "short of 
a pay roll," that they "intended to continue the business and would 
make a désirable customer of the bank," that he wanted $1,000 for 10 
days, and would "indorse the paper or sign jointly with the company." 
He also stated : "They were going to reorganize the business and go 
ahead with it," and that "he was going to take over the business," 
and that he owned stock in the Oak Park bank. Thereupon Pike di- 
rected the advance to be made, and the note in controversy was given, 
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dated February Ist, payable in 10 d^ys, signed jointly by the Lawrence 
Company and Hillmer. 

This notC; was lepaid to the bank, by Hillmer, in currency, on Feb- 
ruary lOth, seemingly as a matter of course, with no remarks by either 
party. While the trustée testifies that the property of the Lawrence 
Cornpany was sold on that day to other parties, and that the payment 
to the bank was made out of the purchase money, it does not appear 
that either of thèse circumstances was either stated to Pike, or likely 
to be known or suspected by him or the bank. 

For recovery of the amount so received, as an unlawful préférence, 
section 60b requires proof that the créditer "had reasonable cause to 
believe that it was intended thereby to give a préférence," and the 
facts recited furnish no ground, as we believe, for such cause to be 
fairly inferred, within the well-settled meaning of the statutory re- 
quirement. Grant v. National Bank, 97 U. S. 80, 81, 24 L. Ed. 971; 
Stucky V. Bank, 108 U. S. 74, 75, 2 Sup. Ct. 219, 27 L. Ed. 640; In 
re Eggert, 102 Fed. 735, 741, 43 C. C. A. 1. 

Judge Jenkins, speaking for this court (In re Eggert, supra), thus 
States the rule : 

"The résultant of ail thèse décisions we take to be this: That the créditer 
Is not to be charged wlth knowledgè of hls debtor's flnanclal condition from 
fliere honpayment of hls debt, or from circumstances whlch glve rlse to mère 
suspicion In hls mind of possible Insolyency; that It Is not essentlal that the 
credltor should hâve açtual knowledgè of, or bellef In, hls debtor's Insolvency, 
but that he should hâve reasonable cause to believe hls debtor to be insolvent ; 
that If facts and circumstances wlth respect to the debtor's flnanclal condition 
are brought home to him, such as would put an ordlnarlly prudent man upon 
toquiry, thé credltor is chargeable with knowledgè of the facts which such 
inqulry should reasonably be expected to disclose." 

The sum in question ($1,000) was requested as a temporary loan to 
meet the pay roU- — not an uncommon need of a manufacturer — and its 
repayment in nine days, instead of ten, with no new condition brought 
to attention, surely gave no intimation of financial difiiculty, much less 
of insolvency. The fact of making the advance is cogent évidence that 
no thought of impending bankruptcy was then in the mind of the 
banker, that Hillmer's explanations had satisfied him of injustice in 
ênforcing payment of the prior loan, and that both prompt payment 
and représentations then made were accepted as assurance of solvency 
of the Company, and of a prospective customer for the bank, if the 
advance was made. Indeed, not a word of testimony is indicative of 
a cause for suspicion that ihe business of this company, of 20 years' 
standing, was either insolvent or to be given up ; and want of harmony 
in the management, not want of means, was the only matter mentioned 
as cause for "reorganization." 

We are of opinion, therefore, that the finding against the plaintiff 
in error is without support in the évidence, and must hâve arisen from 
misunderstanding of the rule of law applicable to the issue. 

The judgment is reversed accordingly, and the cause remanded for 
à new trial. 



MOKRIS V. SUNBÂB. 159 

MORRIS V. DUNBAR. 

(Circuit Court of Appeals, Third Circuit February 15, 1910.) 

No. 94 (1,216). 

COBPOEATIONS (§ 144*) — UNPAID STOCK— TbANSFEB— SUBSCBIBEB'S LlABlUTT 

— Statutes. 

The Pennsylvanla street rallway act of June 24, 1889 (P. L. 211), pro- 
vlding for the transfer of corporate stock of a street rallway company 
so as to relleve the original eubscriber from Uablllty for future assess- 
ments only after the stock shall hâve been fully pald, was modlfled by 
Act June 24, 1895 (P. L. 258), relatlng to corporations generally, and au- 
thonzlng the transfer of corporate shares before payment In fuU on de- 
claring that his assignée shLll take It subject to ail payments due and 
to become due thereon, that the assigument shall be entered on the cor- 
poratlon's bocks, and the assignée thereupon become a member of the 
corporation and be subject to the same obligations as were formerly Im- 
posed on his assigner ; and hence, where au original subscrlber to the 
stock of the street rallroad assigned certain of his shares before they 
were fully pald In good faith, the assignée, and not the assigner, was Ua- 
ble for' the unpald portion of the price on the corporation's insolvency. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 529-531; 
Dec. Dlg. § 144.»] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Walter Morris, as receiver of the Kittanning & Cowan- 
shannock Valley Street Railway Company, against Charles Dunbar. 
Judgment for plaintiff for less than the relief demanded, and he brings 
error. Affirmed. 

L. C. Barton, for plaintifï in error. 

John N. Dunn and A. S. Moorhead, for défendant in error, 

Before GRAY and LANNING, Circuit Judges, and YOUNG, Dis- 
trict Judge. 

LANNING, Circuit Judge. The action in the court below was 
brought by Walter Morris, receiver of the Kittanning & Cowanshan- 
nock Valley Street Railway Company, against Charles Dunbar to re- 
cover the balance alleged to be due to the receiver from the défendant 
Dunbar on the latter's subscription for 170 shares of the capital stock of 
the railway company. The par value of the stock was $50 per share. 
For the 170 shares it was therefore $8,S00. In his statement or décla- 
ration the receiver admits the payment of $650 on account of the sub- 
scription, and claims the balance of $7,850. Dunbar's subscription was 
màde by signing the articles of association of the railway company, 
dated December 9, 1901 ; he being one of the incorporators. The rail- 
way company is now insolvent, and the unpaid sums on stock subscrip- 
tions are needed for the satisfaction of creditors' claims. Assessments 
of the whole of the unpaid sums were made by the court below, and the 
receiver was duly ordered to commence actions to recover such sums. 
The défense in the présent case was that of the 170 shares subscribed 
for by Dunbar 150 were sold by the railway company to other parties, 

*Kor otber cases see same topic & { ottmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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who respectively paid the company either in whole or in part therefor. 
Of the remaining 20 shares the défense was:that Dunbar paid in îull 
for 13 of them. The court, bel ieving thèse défenses had been estab- 
lished, directed the jury to render a verdict in fator of the receiver for 
the remaining seven shares — that is, for $350, with interest, amounting 
in ail to $388.50 — for which judgment was entered. The receiver nov? 
prosecutes this writ of error. 

The facts disclosed' by the record show that thé total amount of the 
authorized capital stock of the railway company was 1,500 shares of 
the, par, value of $75,000. Of thèse 1,500 shares 400 (including Dun- 
bar'Sil70 shares) were subscribed for by the incorporators. Certifi- 
cates for the remaining 1,100 shares were delivered to John Shrader, 
and an independent examination of the proofs by this court shows that 
there is no difïîculty in ascertaining the names of the persons to whom 
those 1,100 shares were subsequently transferred, or who are at the 
présent time the record owners thereof. Some of the certificates for 
the 1,100 shares passed after assignment by Shrader through the hands 
of Dunbar, but he was not the owner of any of them when the com- 
pany went ijito the hands of the receiver, and the action against him is 
for the recovery of the balance alleged to be due from him for the 170 
shares which are a part of the 400 shares subscribed for by the incor- 
porators, and not for any balance due on any of the 1,100 shares. The 
proofs concerning the history of the 1,100 shares were properly ad- 
mitted for the purpose of showing that the portion of them which Dun- 
bar once owned constituted no part of the 170 shares for which he 
subscribed. as an incorporator. 

The railway company 's books show that 150 of the 170 shares sub- 
scribed for by Dunbar were sold to other persons between January 7 
and September 30, 1902. No certificates for thèse 150 shares were 
ever issued to him, but the shares were sold by the railway company to 
those other persons with his consent. In légal efïect, therefore, the 
sales were made by him. In the absence of any statutory provision 
on the subject, the gênerai rule of the law is that where a stockholder 
makes an absolute transfer of his stock in good faith, and the transfer 
is duly entered on the corporate books, he will not be liable upon future 
assessments or calls. In some jurisdictions, however, the rule is modi- 
fied by statute, and in a few of our states the liability of the transferror 
of stock continues after transfer without législative enactment to that 
effect. In Pennsylvania, for example, it was held in Messersmith v. 
Sharon Savings Bank, 96 Pa. 440 (decided in 1880), that a subscriber 
for stock of a corporation remained liable on calls for the unpaid 
balance thereof notwithstanding his transfer of the stock. One rea- 
son given for this rule was that, by the earHer décisions of the courts 
of Pennsylvania, a transférée of stock assumed no liability to the cor- 
poration for unpaid installments of the stock transferred. In Bell's 
Appeal, 115 Pa. 88, 8 Atl. 177, 2 Am. St. Rep. 532 (decided in 1886), 
it was said, however, that Messersmith v. Sharon Savings Bank must 
not be understood as a décision that the transférée of stock in a corpo- 
ration which has become insolvent is not liable for the payment of the 
unpaid portion of the shares held by him when thé unpaid capital is 
required for the payment of the debts of the corporation, and that, sub- 
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ject to certain exceptions created by statu te, the obligation to make 
good the unpaid portions of capital stock when the necessities of cred- 
itofs require it is an équitable obligation founded on no statute, and 
resting upon those who are the owners of the stock at the time of in- 
solvency. To the same effect was the décision in Lane's Appeal, 105 
Pa. 49, 51 Am. Rep. 166. While thèse cases déclare that the transférée 
of stock of an insolvent corporation must pay a pro rata share of the 
unpaid capital for the benefit of the corporation's creditors, they do not 
hold that the original subscriber for such stock does not also reniain 
liable on his contract of subscription. The question before us is 
whether Dunbar was released from his contractual liability by the 
transfer of the 150 shares. 

It is contended by the plaintifï in error that Dunbar's liability to the 
full par value of the 150 shares is fixed by the seventh section of the 
Street raiiway act of Pennsylvania, passed June 34, 1889 (P. L. 211), 
which, after providing that the capital stock of a street raiiway Com- 
pany shall be divided into shares of fifty dollars each, payable in in- 
stallments not exceeding $5 per share in any period of 30 days, that 
stock on which assessments are not paid shall be forfeited, and that 
no forfeiture of stock shall release or discharge the owner thereof 
from any liabilities or penalties incurred prior to the time of such for- 
feiture, déclares that : 

"When such stock shall hâve been paid in full the board of dlreetors shall 
cause certificates for the same to be issued to the parties entitled thereto, 
elgned by the président and countersigned by the treasurer and sealed with 
the corporate seal of the company, which certificates shall be transférable at 
the pleasure of the holders, on the books of the company, in person or by at- 
tomey duly authorized, in présence of the président or treasurer, and the 
assignée aforesaid shall thereupon be a member of said corjjoration." 

The argument is to the effect that this section is inconsistent with 
the theory that an original subscriber for stock of a street raiiway com- 
pany may, by assigning his stock before it has been fully paid and be- 
fore he has received certificates therefor, make the transférée a mem- 
ber of the corporation or escape liability for the unpaid balance. We 
think the section standing alone should be so construed. But the dé- 
fendant in error insists that it is modified by a later act of the Législa- 
ture of Pennsylvania passed June 24, 1895 (P. L. 258), entitled "An 
act relating to and regulating the issue and transfer of certilicates of 
stock by companies incorporated under the laws of this common- 
wealth." It has but two sections, which are as f ollows : 

"Section 1. That any stockholder of any company Incorporated under the 
laws of this commonwealth shall be entitled to receive a cerciflcate of the 
nuinber of shares standing to his, her or their crédit on the books of the cor- 
poration, which certificates shall be signed by the président or vice président 
or other officer designated by the board of direetors, countersigned by the treas- 
urer and sealed with the common seal of the corporation, which certlficate or 
évidence of stock ownership shall be transférable on such books at the pleas- 
ure of the holder, in person or by attorney, duly authorized as the by-laws may 
prescribe, subject however to ail payments due or to become due thereon : and 
the assignée or party to whom the same shall hâve been so transferred shall 
be a member of said corporation and hâve and enjoy ail the immunities, priv- 
ilèges and franchises and be subject to ail the liabilities, conditions and pen- 
alties incident thereto, in the same manner as the original subscriber or hold- 
ITTF.— 11 
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er would hâve been. And upon a sale of such stock In satisfaction of any debt 
for whieh It Is pledged the purchaser shall hâve the rlght to compel a trans- 
fer of such stock upon the corporation books and the dellvery of a proper 
certiflcate therefor. 

"Section 2. That ail laws or parts of laws inconsistent herevclth be aud 
the same are hereby repealed." 

The Kittanning & Cowanshannock Valley Street Railway Company 
was incorporated under articles of association dated, as previously 
stated, on December 9, 1901. The act of 1895 seems impliedly to 
amend or modify the street railway act of 1889. Its title shows that 
it is intended to relate to and regulate the issue and transfer of stock 
generally. Its first section applies to any stockholder of any Com- 
pany incorporated uiider the laws of Pennsylvania, and its second sec- 
tion repeals ail laws and ail parts of laws inconsistent therewith. It 
provides that a stockholder shall be entitled to his certiflcate of stock 
as soon as he becomes credited with his shares on the books of the cor- 
poration ; that he may assign his stock bef ore it has been fully paid ; 
that his assignée shall take it subject to ail payments due and to become 
due thereon ; that the assignment shall be entered upon the books of 
the corporation ; and that the assignée shall thereupon become a mem- 
ber of the corporation, and be subject to the same obligations as were 
formerly imposed on his assignor. The case of Railway Co. v. Bily, 
11 Pa. Super. Ct. 144, is not in point for the reason that the street rail- 
way company there mentioned was incorporated before the act of 1895 
was passed. _ The case of Bank v. Tumbler Co., 173 Pa. 614, 33 Atl. 
748, concerning the transfer of stock of a corporation organized under 
the Pennsylvania gênerai corporation act of 1874 (P. L. 73), is also 
not in point for the same reason. That the act of 1895 very materially 
modified the status of stockholders under the gênerai corporation act of 
1874 was decided in Sproul v. Standard Plate Glass Co., 201 Pa. 103, 
50 Atl. 1003, where it was said : 

"Act Aprll 29, 1874, § 7 (P. L. 78), after providlng for the Issue of certifl- 
cates of stock to the person^ eutitled to them, transférable in accordance with 
the by-laws, etc., prescrlbed that 'no certiflcate shall be transferred so long 
as the holder thereof Is Indebted to said company, unless the board of direct- 
ors shall consent thereto.' Wlthout giving the company an express lien, this 
provision gave what was practically équivalent In the négative power to re- 
fuse a transfer. An express lien could be waived or released, and so this 
potentlal lien could be waived by consent to transfer, thus substantially pro- 
duclng the same effiect. The act of June 24, 1895 (P. L. 258), provided for the 
transfer of certificates of stock at the pleasure of the holder as the by-laws 
may prescribe, 'subject to ail payments due or to become due thereon,' and 
then contained the provision in regard to purchasers at salés in satisfaction 
of debt, already quoted. The only repealing clause is the gênerai one of ail 
laws ineonsistent therewith, but as the act of 1895 is upon the same subject 
and in large part in the same words as section 7 of the act of 1874, but gives 
an absolute rlght of transfer ineonsistent with the necessity of consent by the 
board of directors, this requlrement of the act of 1874 is necessarlly repealed." 

We think the act of 1895 as plainly modifies the street railway act 
of 1889 as it does the gênerai corporation act of 1874, and that the 
stock of a street railway company organized under the act of 1889, 
after the passage of the act of 1895, is transférable, and that certifi- 
cates for it are issuable, before full payment therefor. We think, also, 
that an original subscriber for such stock, who assigns it in good faith. 
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'is not liable for assessments made thereon after his assignment has 
been entered on the books of the corporation. The act of 1895 seems 
to be inconsistent with such a continuing liability. It brings the law 
of Pennsylvania on the subject of the liability of an original subscriber 
after a transfer in good faith of his stock into harmony with the gên- 
erai ruie in most of the states and in the fédéral courts. In the states 
the gênerai rule is that the transférée of stock becomes his assignor's 
substitute as to liability for ail future calls and assessments. 3 Thomp. 
Corp. § 3221 ; 1 Cook, Corp. (6th Ed.) § 255 ; 3 Clark & Marshall, 
Priv. Corp. § 564a; Clark on Corp. (2d Ed.) p. 398. The cases cited 
in thèse text-books fully sustain the above statement of the gênerai 
rule. The Suprême Court of the United States has established the 
same rule for the fédéral courts. In Webster v. Upton, 91 U. S. 65, 
33 L. Ed. 384, it was held that, where a transférée of stock has been 
accepted by the corporation as its owner, he becomes Hable for future 
assessments thereon. This conclusion was evidently founded on the 
theory that when a transfer of stock is made, and the transférée is 
registered on the books of the company as the owner of the stock 
transferred, the transferror is exonerated. In Pullman v. Upton, 96 
U. S. 328, 34 L. Ed. 818, Mr. Justice Strong said : 

"T&e creditors of the bankrupt company are entitled to the whole of the 
capital of the bankrupt as a fund for the payaient of the debts due them. 
This they cannot hâve if the transférée of the sharesls not responsible for 
vvhatever remains unpald upon his shares ; for by the transfer on the books 
of the corporation the former owner is discharged." 

In National Bank v. Case, 99 U. S. 628, 631, 35 L. Ed. 448, Mr. 
Justice Strong again approved the same gênerai rule, saying that one 
reason for holding a transférée whose stock has been duly entered on 
the books of the corporation liable for future calls and assessments is 
"that by taking the légal title he has released the former owner." In 
that case it appears that the Germania Bank had loaned Phelps, Mc- 
Cullough & Co. $14,000 on a note of the firm and taken from the firm, 
as collatéral security, 100 shares of the stock of the Crescent City Bank. 
The note not being paid at maturity, the Germania Bank had the stock 
transferred to it on the books of the Crescent City Bank. Mr. Justice 
Strong said : 

"When, therefore, the stock was transferred to the Germania Bank, though 
It continued to be held merely as a collatéral security, the bank became sub- 
ject to the llabllities of a stockholder, and the liability acerued the Instant 
the transfer was made. At that Instant the liability of Phelps, McOuUough 
& Oo. ceased." 

In the présent case there is no proof that Dunbar's sales of 150 of 
the 170 shares for which he subscribed were in any wise tainted with 
fraud. The record shows that some of the transférées hâve paid in 
full for the stock assigned to them. Other transférées hâve paid only 
a part of the par value of the stock taken by them. In such cases they 
are liable for what has not been paid, and Dunbar is not. 

Of the remaining 20 shares, Dunbar paid for 13 of them in full. 
On 7 of them he paid nothing. The instruction to the jury was there- 
fore correct. What has been said disposes of ail the assignments of 
error. 

The judgment will be affirmed, with costs. 
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STATE BANK OF lOWA FALLS v. HAWKEYB GOLD DRBDGING CO., 

Limited. 

(arcult Court of Appeals, Elghth Circuit. March 1, 1910.) 
No. 2,84& 

1. Banks and Bankin» (§ 154*) — Deposits— Action— Légal ob Equitable 

RïMEDY. 

A corporatlon's remedy to recover from a bank money deposited thereln 
In tlie name of the corporatlon's treasurer and alleged to hâve been wrong- 
fully transferred by him to the bank by means of his checks as treasurer 
and converted by the bank is in equity and not at law ; title to the de- 
posit being in the treasurer and not In the corporation. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dlg. § 154.*] 

2. EsTOppEi, (§ 87*)— Equitable BstoppeI/— Représentations— Reliance on. 

B., who was plaintifC's secretary, having largely overdrawn his account 
with défendant bank, and being guilty of a défalcation of plaintiff s funda 
to the amount of $16,077.65, conveyed certain real esta te to the bank for 
an expressed considération of $19,000, subject to certain Incumbrauces ; 
the deeds being in fact mortgages. On the same day B. executed to the 
bank a demand note for $16,077.65, whloli was entered on the bank's eash- 
book and on the bills receivable register as a Mil receivable. On the same 
day B., as secretary, and M., as treasurer, of plaintiff corporation, slgned 
and delivered to the bank a check for the same amount. After delivering 
the check, note, and deeds to the bank, a deposit slip was made out by 
the bank by which M.'s account as treasurer of plaintiff was credlted 
with $16,077.65, and a passbook showlng M.'s account as treasurer was 
written up by the bank showing such amount credlted to his account 
This account was shown to plaintiffs stockholders as so written up, and 
after a stockholders' meeting the bank charged the check against M.'s 
açdount as treasurer. From the time the check was delivered until It was 
80 charged, It did not appear on the bank's books, nor dld any one con- 
nécted with plaintiff know of its existence, except B. and M. It also ap- 
peared that the bank would not hâve placed the amount to the crédit of 
M., unless the check had been given. Held, that the transaction did not 
constitute a loan to any one, but was mère fraudulent bookkeeping to 
cover B.'s défalcation, and, there being no évidence that plaintiff acted 
or falled to act In reliance on such flctitious crédit, the bank was not 
estopped to question Its validity, nor could plaintiff recover the amount 
from the bank on the theory that it had been wrongfully transferred to 
the bank by the treasurer's checks. 
• [Ed. Note. — For other cases, see Estoppel, Dec. Dlg. § 87.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

Suit by the Hawkeye Gold Dredging Company, Limited, against the 
State Bank of lowa Falls. Judgrnent for plaintiff, and défendant 
appeals. Reversed and remanded, with directions to dismiss. 

For opinion below, see 157 Fed. 253. 

Robert Healy (Thos. D. Healy, Healy & Healy, F. M. WilHams, and 
Parker, Hewitt & Wright, on the brief), for appellant. 

Frank F. Dawley (W. IL,. Crissman, Albrook & Lundy, and Dawley 
& Wheeler, on the brief), for appellee. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

•For other casée eee same topic & i numebe In Dec. & Am. Digs. 19Û7 to date, & Rep'r Indexes 
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CARLAND, District Judge. This action was brought by the dredg- 
ing Company, an alien corporation, against the bank, an lowa corpora- 
tion, for the purpose of having an accounting between the dredging 
Company and the bank in regard to money deposited in the bank to the 
crédit of H. C. Miller, Tr. H. G. D. Ce, Ltd., during the year 1904, 
and for a decree against the bank for such sum as should on such ac- 
counting be found due the dredging company. The trial court on 
final hearing disallowed ail the daims of the dredging company except 
an item of $16,077.65 for which it rendered judgment against the bank. 
The bank alone appeals. Hence our inquiry is limited to the question 
as to whether the court erred in its conclusion in respect to this item. 
The bank is located at lowa Falls, lowa. The dredging company, al- 
though a corporation of British Columbia, had its business office at the 
same place. In regard to the jurisdiction of the trial court over the 
matters in controversy, as a court of equity, we are satisfied with the 
views of the trial judge as expressed in his opinion, 157 Fed. 253. 
We now come to the considération of the évidence upon which the trial 
court based its judgment. 

The following facts in relation thereto are either undisputed or are 
clearly shown by the évidence : Byron B. Bliss was secretary, and H. 
C. Miller was treasurer, of the dredging company f rom its organization 
to September 24, 1904. The mode of handling the funds of the dredg- 
ing company, so far as the bank was concerned, was as follows : If it 
was necessary to pay a debt of the dredging company, Bliss paid it by 
his own Personal check on his account at the bank. In order to re- 
imburse himself, he would make out a warrant as secretary of the 
dredging company on Miller, the treasurer, and Miller would give 
Bliss his check fis treasurer on his account at the bank which was kept 
in the name of H. C. Miller, Tr. H. G. D. Co., Ltd. Four or five days 
prior to August 29, 1904, Miller made up the books of the dredging 
company and found Bliss indebted to it in the sum of $16,077.65. 
Miller insisted that Bliss pay this indebtedness. Bliss at this time 
also had overdrawn his account at the bank in the sum of $10,013.57. 
There was to be held and was held a meeting of the stockholders of the 
dredging company at lowa Falls on August 30, 1904. On August 29, 
1904, Bliss and his wife executed and delivered two deeds of con- 
veyance to the bank, whereby for the total expressed considération of 
$19,000 they conveyed to it 480 acres of land subject to incumbrances 
amounting to $8,500. Thèse deeds, although absolute in form, were 
in fact mortgages. Just what they secured the payment of is one of 
the questions for considération. On August 29, 1904, Bliss executed 
and delivered his promissory note payable on demand to the bank for 
$16,077.65, which was entered on the cashbook of the bank and also 
on the bills receivable register as a bill receivable. On the same day, 
and as part of the same transaction, Bliss and Miller signed and deliv- 
ered to the bank the following check : 
"No. 11,905. lowa Falls, lowa, Aug. 29, 1904. 

"Pay to the order of State Bank of la. Falls, .$16,077.65 sixteen thousand 
and seventy-seven 05/100 dollars. Ilawkeye Gold Dredging Co., 

"By B. B. Bliss, Sec., 
"H. C. Miller, Treas. 

"To State Bank of lowa Falls, lowa Falls, lowa." 
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Aftçr the deliverance of the check, the note, and the deeds to the 
banic, and on the same day, a deposit slip was made out by the bank, 
whereby the account of Miller as treasurer of the dredging company 
was credited with the sum of $16,077.65. On the same day a pass- 
book showing the account of Miller as treasurer of the dredging com- 
pany was written up by the bank, and this crédit to Miller's account ap- 
peared thereon. The account was shown to the stockholders of the 
dredging company as thus written up. On September 14, 1904, the 
bank, by the authority of the check above mentioned, charged the 
amount of the, check against the account of Miller as treasurer of the 
dredging company. The check, from the time it was signed and de- 
livered, nowhere appeared upon the books of the bank, nor did any one 
conhected with the dredging company know of its existence except 
Bliss and Miller. The bank would not hâve placed the sum of $16,- 
077.65 to the crédit of Miller, as treasurer of the dredging company, 
unless the check had been given. Bliss did not testify in this case. 
The reason for his not doing so is explained by the suggestion that 
some time in September, 1904, he became mentally unbalanced. Miller 
testified that the deeds herein mentioned were given to secure the re- 
payment by Bliss of said sum of $16,077.65 which was a loan by the 
bank to Bliss in order that he might raise the money to square his ac- 
count with the dredging company. He also testified that the words 
"HawkeyeGold Dredging Company By" were not on the check above 
mentioned when he signed it and that he told Peet, the cashier, when 
he signed the check, that his name thereon would not make it worth one 
cent. There was expert testimony tending to show that the words 
mentioned. had been written on the check after the signatures of Bliss 
and Miller had been written thereon. Evidence contradicting this tes- 
timony was introduced by the bank. 

B. H. Thomas, the vice président of the bank, and who was in the 
active management of the same when the transaction in question oc- 
curred, testified: That on August 27, 1904, Bliss approached him in 
regard to obtaining a loan. That he told Bliss that, as he (Bliss) al- 
ready had overdrawn his account at the bank in the sum of about 
$10,000, he could not expect to obtain any more money, but that if 
Bliss would secure the payment of the overdraft the bank would carry 
it for a time. That subsequently Bliss told Thomas that he did not 
want to borrow money for himself, but for the dredging company, 
which then had under considération the building of a dredging ma- 
chine, to be operated on the Fraser river in British Columbia. That 
if the dredging company decided to build or purchase such a machine 
it would want to borrow some money ; otherwise not. That Thomas 
told Bliss that he (Bliss) had better find out first whether the dredging 
company desired to borrow some money, then, if the dredging company 
wanted to make a loan, the matter could be arranged. Bliss insisted, 
however, that the loan be made to the dredging company, and if it 
afterwards turned out that the dredging company did not want the 
money it could be returned. That as Miller, the treasurer of the 
dredging company, was going away from lowa Falls for a period of six 
weeks, and would not be présent to check back the money if the dredg- 
ing company did not désire it, it was arranged between Thomas and 
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Bliss that the check should be given before Miller left, and delivered 
to the bank to be used if the dredging company did not finally want the 
money. That this arrangement was carried out as hereinbefore stated. 
That the promissory note of Bliss was taken as collatéral security for 
the loan of $16,077.65 to the dredging company. That on September 
14th Thomas met Bliss and asked him if the dredging company wanted 
the money. Bliss thereupon answered in the négative, and told Thom- 
as that the amount of $16,077.65 might as well be charged against the 
account of the dredging company, which was, accordingly, donc. That 
the deeds of conveyance were taken by the bank to secure the over- 
draft of Bliss. When the crédit above mentioned was charged against 
the dredging company, the note of Bliss was also canceled, but the 
deeds were retained. 

Upon the foregoing facts, the trial court found: That the trans- 
action thus detaiied was a loan to Bliss and not to the dredging com- 
pany. That, by the crédit given the dredging company on the books 
of the bank, the sum of $16,077.65 became the money of the dredging 
company, and that the same could not be again transferred to the 
bank by the check of Bliss and Miller, given without considération. 
That the check was without authority, and this fact the bank knew. 

If the Hability of the bank was to be determined by the fact as to 
whether the transaction was a loan to Bliss or to the dredging com- 
pany, there are strong reasons to support the finding of the trial court. 
The dredging company on the 29th day of August, 1904, had a cash 
balance to its crédit in the bank of $36,000. The bank took no obliga- 
tion from the dredging company except the check above mentioned, 
and the story to the effect that the dredging company wanted to bor- 
row the exact amount of the indebtedness of Bliss to it in order to pur- 
chase or build a dredging machine, which according to the évidence 
would cost from $60,000 to $80,000, is incredible. The transaction, 
however, when looked square in the face, did not constitute a loan to 
any one. Called by its right name, it was simply false and fraudu- 
lent bookkeeping in or'^^r to cover up the défalcation of Bliss to the 
dredging company. W aen the bank at one and the same time gave the 
crédit on its books to the dredging company and received the check 
of the dredging company for the same amount, it loaned no money to 
any one. So far as the matter of a loan was concerned, it made no 
différence whether the check was entered on the books of the bank or 
not. The check could be used at any moment should the dredging 
company attempt to use the crédit, and it was so used. If the check 
had been given subséquent to the giving of the crédit, and the crédit 
had been a loan to the dredging company, there would be force in the 
contention that it was beyond the power of Miller and Bliss to give 
the money of the dredging company to the bank without considération. 
But the case before us has not that élément. The check was given be- 
fore the crédit went on the books of the bank, and the évidence war- 
rants the finding that the crédit would not hâve been given without it. 
This is not an action at law for deceit or for damages on account of 
false représentation. It is suggested, however, that the bank is estop- 
ped from claiming the money in question by reason of having made the 
représentation to the dredging company in regard to the balance stand- 
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ing to its crédit. There might be some force in this position if there 
was any évidence in the record that the dredging company, relying 
upon the représentation of the bank, acted, or failed to act, while the 
représentation was in force, in such a manner as to lose its claim 
against Bliss. There is no évidence, however, that it did so act or fail 
to act. If the land conveyed to the bank Mras ail the property Bliss 
had available for the payment of his debts, it had been conveyed to the 
bank before the représentation was made. If Bliss had other prop- 
erty, it is not shown that he disposed of it between August 29th and 
September 14th. 

In our opinion the facts as above stated do not warrant a judgment 
against the bank for the sum of $16,077.65, and the decree of the trial 
court is therefore reversed, and the cause remanded, with direction to 
dismiss the bill. 



JAMES EEILLT REPAIE & SUPPLT CO. V. SMITH. 

(Circuit Court of Appeals, Second Circuit March 7, 1910.) 

No. 164. 

1. CONTBACTS (i 232*)— VESSELS— AlTEKATION AND REPAIE— EXTRA WORK. 

Where a contract for altération and repalr of a vessel provided that the 
contracter should make no claim for extra work unless he could show a 
written order for the work and written approval of the designers and the 
priée, and that no verbal agreement and order of any of the parties or 
their agents should be claimed by either party to modify the clause, and 
no waiver thereof not In writing and signed hy the parties should hâve 
any force, allowances should not be made for extra work based on verbal 
agreements, unless on proof so clear and convincing as to leave no doubt 
as to the intention of the parties to waive the contract provision and sub- 
stitute an oral agreement therefor. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 1071-1097: 
Dec. Dig. § 232.*] 

2. Contracts (§ 232*)— Bxtba Wobk— Written Oeder— Waiveb. 

Where a contract for altérations and repairs provided that no allowance 
should be made for extras unless ordered in writing and approved by tho 
designers, etc., the fact that the owner was frequently présent when the 
repairs were being made, consulted with the contractor's employés, and 
made suggestions, which resulted in changes, was insufflcitot to warrant 
a finding of an implied agreement to walve the express terms of the con- 
tract. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. |§ 1071-1097; 
Dec. Dig. § 232.*] 

3. Contracts (§ 232*)— Repaies— Extbas— Written Order. 

Where, after the contract repairs ou respondent's yacht had been praeti- 
cally completed, it was found that the valves Installed pursuant to the 
arehltect's ■design made an objectionable noise when the vessel was In a 
sea way, anâ to obviate this, and to prevent loss of time to respondent 
and his ïamily in docking the yacht, he orally employed libelant to install 
a sanitary tank, which was not a part of the original specliicatioiis, such 
transaction amounted to a new contract therefor, as to which a provision 
in the old contract precluding an allowance for extras not ordered In writ- 
Ing was inapplicable. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. §§ 1071-1097; 
Dec. Dig. § 232.*] 

•For other casea see saine lopic & § numbkk In Dec. 4: Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States fôr the South- 
ern District of New York. 

Libel by the James Reilly Repair & Supply Company against Robert 
.A.. C. Smith for repairs and altérations furnished to respondent's yacht 
Privateer. From a decree for libelant for $6,689.06, which was less 
than the amount demanded by $2,808.06, allowed by the commission- 
ers, but disallowed by the District Court, libelant appeals. Modified 
and afïîrmed. 

Robinson, Biddle & Benedict (William S. Montgomery, of counsel), 
for appellant. 

Page, Crawford & Tuska (W. H. Page and C. H. Crawford, of 
counsel), for appellee. 

COXE, Circuit Judge. The respondent employed the libelant to al- 
ter and repair his yacht Privateer for the sum of $12,850. The con- 
tract was in writing and the work was to be done pursuant to carefully 
prepared and definite spécifications. The respondent, undoubtedly 
having inmind the fate of ail who attempt to alteror repair existing 
structures, whether on land or sea, endeavored by the most stringent 
written stipulations to protect himself from the apparently inévitable 
and always exasperating claims for "extra work" which seem insép- 
arable from contracts of this character. It was expressly agreed that 
the libelant — 

"should make no elaim for extra work and compensation therefor, In addi- 
tion to the contract priée, as herelnafter speelfled, unless he can show an or- 
der for the work, the written approval of the designers, and the priée of such 
work, ail in wrltlng ; and no verbal agreement and order of any of the parties 
hereto or thelr agents shall be set forth by elther party hereto to modify this 
clause, and no waiver of this clause not made in writing and signed by the 
parties shall be of any force or effect whatever." 

It is difficult to understand how stronger and more explicit language 
could be used. That it had no déterrent effect upon the libelant is 
evidenced by the fact that with the contract providing for $12,850,- 
claims for extra work based upon "verbal agreements" were made 
amounting to $20,879. In such circumstances, as is clearly pointed 
out by the District Judge, the explicit terms of the written agreement 
should not be disregarded except upon proof so clear and convincing 
as to leave no doubt as to the intention of the parties to waive them- 
and substitute an oral agreement therefor. 

Except in one instance, which will be considered hereafter, the tes- 
timony falls far short of establishing a waiver. The mère fact that 
the respondent was frequently présent during the period when the 
repairs were being made, consulted with the libelant's employés and 
made suggestions which resulted in changes, is not enough to warrant 
a finding of even an implied agreement to waive the express terms of 
the contract. Extra work to the amount of $8,185 was ordered by the 
respondent and approved in writing as required by the contract. This 
sum he paid without demur. There is no pretense that the items in 
controversy were ever agreed to in writing; indeed, there is no proof, 
as to thèse items, that in the various discussions as to proposed changes 
the respondent was notified that any daim for extras would be made. 
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In the absence of notice he had a right to suppose that the proposed 
changes would add nothing to the expense and that no additional 
charge would be made therefor. 

That the respondent is not endeavoring to make use of the terms 
of the contract to avoid paying his just obligations is evidenced by the 
fact that he has only excepted to a few of the many items presented, 
on the ground that a written order has not been shown. It is unnec- 
essary to review the various items in détail. It is sufficient to say that 
we agrée with the District Judge in his disposition of them. 

Regarding the item for "making and installing sanitary tank, $333.- 
53," the testimony indicates that the installation of the tank was made 
necessary because of conditions for which the libelant was not re- 
sponsible and that it was ordered by the respondent with full knowl- 
edge of the circumstances and to prevent the annoyance and loss of 
time to himself and family of docking the yacht. The valves which 
had been put in pursuant to the architects' design made an objection- 
able noise when the vessel was in a sea way and it was to obviate 
this defect, which cannot be fairly attributed to the libelant, that the 
tank was installed. This work was not donc until July, when prac- 
tically ail the contract work had been completed. It was ordered by 
the respondent and may fairly be regarded as a new contract to rem- 
edy a defective construction which, though approved by the architects, 
did not satisfy the respondent and his family. In short, the libelant 
was not to blâme for the original construction and should not be re- 
quired to pay for an improvement which the respondent desired for his 
own comfort.. 

The decree should be modified by adding thereto the above item of 
$333.53 and interest, and, as so modified, it is afSrmed with costs of 
this court to the appellee. 



In re FILMAK. 

LIPPINCOTT et al. v. KLOSTERMAN. 

(Circuit Court of Appeala, Seventh Circuit. January 4, 1910.) 

No. 1,592. 

i. Bankbuptct (1 11*)— Pabtneeship Estâtes— EQxnTABLE Powees dp Cotjrt. 

The various provisions of section 5 of the bankruptcy act (Ad; July 1, 

1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3424]) are intended to 

vest a court of banliruptcy with full equlty powers in dealing with part- 

nership matters. 

[Éd. Note. — For other cases, see Banijrnptcy, Cent. Dlg. § 11 ; Dec. Dlg. 
§ 11.*] 

2. Bankbuptct (§ 351*)— PABrNKEsmp—CLAiMS—PRiOBiTiEs— Equitable Dis- 

TBIBUTION OP ESTATE. 

Where a bankrupt a short tlme before his bankruptcy had purchased 
the interest of his partner in the property of a partnership of which he 
was a member, which constltuted ail of the property scheduled by him, a 
firm créditer with the consent of the retirlng partner who appears for 

*For otber cases see same tapie & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the purpose Is entltled to payment of hls debt from such property ahead 
of tfie clalms of the bankrupt's Indivldual credltors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 563, 564; 
Dec. DIg. § 351.*] 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

In the matter of John Filmar, bankrupt. Appeal by Lippincott and 
another from an order dismissing pétitions for the allowance of L,ip- 
pincott's claim as a preferred claim. Reversed. 

WilHam Street, for appellants. 
James Rosenthal, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges, 

BAKER, Circuit Judge. Swigert, a merchant tailor, in October, 

1905, sold a third interest in his business to Filmar. The firm of 
Swigert & Filmar continued the business till January 8, 1906, when 
Swigert sold his interest to Filmar in considération of a small money 
payment and Filmar's agreement to pay the partnership debts and save 
Swigert harmless therefrom. Partnership assets.were then in excess 
of partnership debts. By payment and novation Filmar very shortly 
settled ail partnership debts except one to appellant Lippincott. Lippin- 
cott refused to accept Filmar as debtor in place of the partnership, 
and proceeded to press Filmar for payment. Filmar, by various prom- 
ises and représentations, warded off Lippincott until February 30, 

1906, when he filçd his voluntary pétition in bankruptcy. The property 
scheduled by Filmar and turned over to the trustée had ail been prop- 
erty of the partnership. The scheduled debts were ail separate individ- 
ual debts of Filmar's except the debt to Lippincott. Thereupon Lip- 
pincott filedhis pétition, asking that his debt be paid from the assets 
ahead of the claims of Filmar's individual creditors ; and Swigert filed 
a like pétition, asking the same relief, without ofïering to repay the 
considération he received on selling his interest to Filmar. The final 
decree dismissed thèse pétitions for want of equity ; and the petitioners 
hâve severally appealed. 

With the property in custody and ail the parties présent, and no 
rights of innocent purchasers or transférées having intervened, a 
court of gênerai equity powers would concededly award priority to 
Lippincott, because there had been no application of the property, with 
the consent of the partners, to the payment of individual debts (Sargent 
V. Blake, 160 Fed. 57, 87 C. C. A. 213, 17 L. R. A. [N. S] 1040), be- 
cause Lippincott in his own right as a partnership credîtor would be en- 
titled to equity's rule of distribution, and because Swigert for his own 
protection would hâve the right to ask that Lippincott be first paid. 

Was there less power in the bankruptcy court? Section 5a (Act 
July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3424]) dé- 
clares that: 

"A partnership, during the continuation of the partnership business, or aft- 
er its dissolution and before the final settlement thereof, may be adjudged a 
bankrupt." 

'For otber cases see same toplc à § nvmbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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Section 5f explicitly adopts the equity rule of administration. Sec- 
tion 5g authorizes the bankruptcy court to "marshal the assets of the 
partnership estate and individual estâtes se as to prevent préférences 
and secure the équitable distribution of the property of the several 
estâtes." Thèse provisions, we think, indicate very clearly that Con- 
gress intended that the bankruptcy courts should hâve full equity 
powers in dealing with partnership matters. The particular objection 
hère seems to arise from the fact that Swigert and the partnership 
were not before the court as bankrupts. Section 5c says that : 

"The court of bankruptcy which bas jurlsdlction of one of tbe partners may 
bave jurlsdictlon of ail tbe partners and of tbe administration of tbe part- 
nership and Individual property." 

And in section 5h it is provided that: 

"In the event of one or more but not ail of the members of a partnership 
being adjudged bankrupt, the partnership property shall not be administered 
in bankruptcy, unless by consent of tbe partner or partners not adjudged 
bankrupt; but such partner or partners not adjudged bankrupt shall settle 
the partnership business as expeditiously as its nature will permit, and ac- 
count for the Interest of the partner or partners adjudged bankrupt." 

Under the various provisions of section 5, what procédure on Lip- 
pincott's part would hâve been necessary or possible in order to invoke 
the full equity powers of the bankruptcy court, in case Swigert had not 
voluntarily appeared and fîled his pétition, we will not now inquire; 
for, with his appearance, the bankruptcy court had before it ail parties 
in interest, and his pétition was a consent that the par*:iership property 
be administered by that court in accordance with the équitable prin- 
ciples approved by Congress. Compare In re Wilcox (D. C.) 94 Fed. 
84, 107 ; In re Jones (D. C.) 100 Fed. 781 ; In re Denning (D. C.) 
114 Fed. 219 ; In re Head (D. C.) 114 Fed. 489. 

The decree is reversed and the cause remanded, with thé direction to 
enter a decree in accordance with the prayers of the pétitions. 



KNICKERBOCKER v. HALLA et al.t 

(Circuit Court of Appeals, Ninth arcuit February 7, 1910.) 

No. 1,749. 

1. Mines and Minerai,s (5 23*)— Mining Claims— Forfeitxjee. 

One who does tho assessment work on an association placer mlnlng clalm 
for which ne is paid by one of the part owners bas no right to enforce a 
forfeiture of the interest of another part owner for fallure to contribute. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. § 58; 
Dec. Dig. § 23.*] 

2. Mines and Minerals (§ 23*) — Minino Claims— FoBFEiTURœ fob Failtjre 

TO Contribute io Assessment Wobk. 

Tbe publication of notice to a part owner of a mlnlng claim to contribute 
to tbe cost of doing the assessment work thereon for the previous year 
under penalty of forfeiture of his Interest under Rev. St. § 2324 (I). S. 
Coinp. St. 1001, p. 1420). is a walver of a prior Personal notice, and tlie de- 

»For oiLer cases see same toplc & § nuiieer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
i R^liearing denied Maroh 11, 1910. 
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Unquent may make hls contribution at any tlme witliln 90 days from such 
notice by publication. 

[M. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 58; 
Dec. Dig. i 23.*] 

3. Mines and Minerals (§ 23*)— Minéral Claims— Tendeb of Contribution 

TO ASSESSMENT WoRK. 

A part owner of a minlng claim who holds an option to purcbase the in- 
tereat of a co-owner lias the right to tender the contribution of the latter 
to the cost of assessment work to avoid a forfeiture. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 58; 
Dec. Dig. § 23.*] 

4. Mines and Mineeals (§ 23*)— Mining Claims— Tendbe of Contribution 

TO Assessment Work. 

A part owner of a mining claim bas implied authority to make a tender 
of the aniount due from a co-owner as a contribution to the cost of assess- 
ment work to avoid a forfeiture. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 58; 
Dec. Dig. § 23.*] 

5. Mines and Minerals (§ 23*)— Mining Claims— Contribution to Assess- 

ment Work— Validity of Tendek. 

Where a tender made on behalf of a part owner of a mining claim of hls 
share of the cost of assessment work done by another to avoid a forfeiture 
of bis interest was not objected to on the ground of want of authority of 
the agent when made, the right to make such objection Is waived. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. I 58; 
Dec. Dig. § 23.*] 

In Error fo the District Court of the United States for the Second 
Division of the District of Alaska. 

Action by L. C. Knickerbocker against Otto Halla, W. Sedlacek, 
John A. Webb, A. L. Butler, Charles R. Ewing, George M. Lincoln, 
H. Jones, W. H. Smith, Sam Samson, and others. Judgment for de- 
fendants, and plaintifï brings error. Reversed. 

J. Allison Bruner, Elwood Bruner, Ira D. Orton, Albert Fink, N. 
H. Castle, and P. M. Bruner, for plaintiff in error. 

Albert H. EHiot, O. D. Cochran, F. Ë. Fuller, W. A. Gilmore, and 
J. W. Albright, for défendants in error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

GILBERT, Circuit Judge. The plaintifï in error, together with 
seven others, located the association placer mining claim of 160 acres, 
known as the "Halla tract," in the Cape Nome mining and recording 
district, Alaska. Each of the locators owned an undivided one-eighth 
interest in the claim. Among the locators were Otto Halla and S. 
Lapiana. The plaintifï in error brought ejectrnent against the de- 
fendants in error for the recovery of an undivided one-fourth interest 
in the claim, and damages for the wrongful détention thereof, al- 
leging in his complaint that he had become the owner of Lapiana's 
interest. The défendant in error answered alleging that the interest 
of the plaintifï in error and that of Lapiana had been forfeited for 
the failure of the owners thereof to do the assessment work for the 
year 1902, and that by stich forfeiture their interests had been ac- 

*For other cases see same topic fi § numbek in Dec. & Am. Digs. 1907 to date, & Rop'r TDiîexea 
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quired by the défendants in error Webb, Butler, and Ewing. _ The 
jury returned a verdict for the défendants in error, on which judg- 
ment was entered. 

The plaintifï in error, among other assignments, assigns error to 
the refusai of the court to instruct the jury to direct a verdict against 
the défendants in error, and to submit to the jury, under proper in- 
structions, the question of damages only. We think the motion should 
hâve been allowed on two grounds; 

First. The proceedings to forfait the interest of the plaintifï in er- 
ror and that of Lapiana were based upon their failure to contribute to 
, the annual assessment work for the year 1902, done upon the claim 
by Webb, together with his partners, Butler and Ewing. Prior to 
December 16, 1903, Webb had no interest in the claim. On that date 
Halla executed to him a deed of an undivided one-sixteenth interest; 
the considération therefor being the use by Halla of a cabin belong- 
ing to Webb, and the promise of Webb to Halla to do the assessment 
work on that claim and certain other claims for the year 1903. In 
pursuance of that contract, Webb and his partners, after December 
16, 1903, performed the work. It is clear that the performance of 
the work under the agreement gave Webb no right to claim forfeiture 
as against any of the owners for failure to contribute to the expense 
thereof . He was fully paid by Halla for his work. He was hired by 
Halla to do the work, and the conveyance which Halla made was his 
pay. Halla, having caused the work to be done, and naving paid 
therefor, had the right to claim contribution and give notice of for- 
feiture; but neither Webb nor his partners had any such right. 

Second. The record makes it cléar that within the time allowed by 
law the plaintifï made due tender to Webb on behalf of himself and 
Lapiana of the full amount due from each as his proportionate share 
of the assessment work. It is proven, and is not disputed, that, in 
Company with a witness, he went to Halla and Webb, and made to 
each of them a tender of the sum of $50. Halla referred him to^ 
Webb, Butler, and Ewing as the parties in interest. Webb made no 
objection to the form or amount of the tender or to the right of the 
plaintifï in error to represent Lapiana; but he refused to take the 
money, stating that Ewing and Butler had done the work. The évi- 
dence is that the plaintifï in error and his witness, then went to the 
other parties, so referred to, and that they also refused to accept the 
money. No tender to Butler and Ewing was necessary. The court 
below, in charging the jury, seems to hâve entertained the view that 
the tender, so far as the plaintifï in error was concerned, was of no 
avail, for the reason that it was made after his time for making it 
had expired, and thât for Lapiana's interest it was of no avail for 
the reason that there was no proof that the plaintifï in error was au- 
thorized by Lapiana to make the tender or that Lapiana afterward rat- 
ified it. It becomes important to know at what time the right of .the 
plaintifï in error to redeem expired. Two notices of forfeiture were 
proven. One was a personal notice, said to bave been in writing, the 
writing having been subsequently lost, served on the plaintifï in error 
but not on Lapiana, in the early part of January, 1903. The second 
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was a printed notice dated January 34, 1903, published in compliance 
with the law, directed to the plaintiff in error, Lapiana, and others, 
notifying them that, if they failed within 90 days after the date of the 
last publication of the notice to contribute their proportion as co-own- 
ers, their interests in the claim would become the property of the 
undersigned, under the provisions of section 2324, Rev. St. (U. S. 
Comp. St. 1901, p. 1426). It bore the signatures of Webb, Butler, and 
Ewing. While the tender was not made within the time required by 
law, under the first notice, it was within the time required under the 
published notice. We entertain no doubt that the second notice was, 
so far as the time for contribution is concerned, a waiver of the first, 
and operated to extend the time for making the payments to prevent 
forfeiture. It contained notice to the plaintiff in error and to Lapi- 
ana that, if payment was not made, their interests would be forfeited 
within 90 days from April 18, 1903. The tender, therefore, was suf- 
ficient and in apt time to prevent forfeiture. It was also a good ten- 
der for Lapiana. The plaintiff in error testified that, at the time when 
the tender was made, he was in possession of an option from Lapiana. 
in the exercise of which he subsequently purchased Lapiana's interest 
If this was true, and there was no évidence tending to contradict it. 
it would seem that he had an interest in the claim such as to entitle 
him to make the tender for the protection thereof. 

Again, the plaintiff in error was a tenant in common with Lapiana. 
It has been held that an agency to make the tender in such a case 
would be implied from the relation in which the parties stood. Gentry 
V. Gentry, 1 Sneed (Tenn.) 87, 60 Am. Dec. 137. It is to be noted, 
also, that no objection was made to the tender on behalf of Lapiana 
for want of authority in the plaintiff in error to make it. It is held 
that failure to make such objection is a waiver of the right to urge 
it thereafter. 28 Am. & Eng. Enc. of Law, 35; Lampley et al. v. 
Weed & Co., 27 Ala. 621. 

The judgment is reversed, and the cause is remanded for further 
proceedings not inconsistent with the foregoing views. 



UNITED STATES V. HAVILAND & CO. 

(Circuit Court of Appeals, Second Circuit January 11, 1910.) 

No. 59 (5,034). 

1. CUSTOMS DUTIES (§ 85*) EEAPPEAISEMENT— VOIDABILITT. 

Wliere, in making a reappraisement of imported merchandise, a Board 
of General Appraisers acts outside of or contrary to law, or proceeds up- 
on a wrong princlple or wlthout any évidence to sustain their flndings, 
their décision may be set aside. 

[Ed. Note.— For other cases, see Customs Dutles, Cent. Dlg. §§ 201-206 ; 
Dec. Dig. §' 85.*] 

2. Customs Dtjties (§ 85*) — "Want of Légal Evidence. 

A reappraisement décision by a Board of General Appraisers was 
founded on indirect évidence, the resuit reached being based upon por- 
tiens of the évidence read apart from the context, upon unwarranted dé- 
ductions, and assumptions uusupported by the proof, and upon arbltrary 

•FoT other casea see same topic & i ncmbbb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexe» 
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déductions to equalize certain conditions peculiar to the case, and many 
of the propositions urged in support of the conclusions made were based 
upon conjecture and guessvvork. Held, that thls was not such proof as 
is eonteaiplated by the statute, and that, there belng no légal évidence to 
justify the reappraisement, it should be set aside. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dlg. §§ 201-206 ; 
Dec. Dig. § 85.*] 

3. CusTOMS Duties (§ 80*) — Principal Maeiost. 

The évidence in a reappraisement case, relative to china exported from 
Limoges, was to the effect that 80 per cent, of the entire output of the 
factory was exported directly to the United States, and that there was no 
open market for such china at Limoges ; but it showed the values estab- 
lished at Paris, where the remaining 20 per cent, of the Limoges output 
was disposed of. Thls latter value, however, was affected somewhat by 
the faet that the Paris house sold at both Wholesale and retail, and that 
the goods handled there differed materially from those sold at Limoges 
for export to the United States. Held, that there was no évidence that 
Paris was the principal market for the china thus exported. 

[Ed. Note. — î'or other cases, see Customs Duties, Cent. Dig. § 196 ; Dec. 
Dig. § 80.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Writ of certiorari denied by Suprême Court. 

For décision below, see 167 Fed. 414, affirming a décision by 
Board 3,_ United States General Appraisers (G. A. 6,655, T. D. 28,- 
382), which had reversed the assessment of duty by the coUector of 
customs at the port of New York. Said assessment was based on a 
reappraisement by Board 2 of the General Appraisers, which had re- 
versed the reappraisement made by a single General Appraiser. 

The merchandise in question was imported from France by Haviland & Co. 
The local appraiser advanced the eutered value, the importera appealed under 
section 13 of the act of June 10, 1S90, and the General Appraiser vvho heard 
the appeal found the entered value to be correct. The government thereupon 
appealed to a Board of three General Appraisers, known as Board 2, who ad- 
vanced the merchandise 26.5 per cent, above the invoice value. 

The collecter assessed duty at the rate of 60 per cent, upon the value as 
thus fixed and the importers appealed to Board 3, which sustained their pro- 
test. This Board held that there was no légal évidence to justify the reap- 
praisement as found by Board 2, and directed the collector to reliquidate the 
entry accordingly. On appeal the Circuit Court afflrmed the décision of Board 
3, and the government appeals to thig court. The opinion of Judge Martin 
in the Circuit Court Is reported in 167 Fed. 414 (T. D. 29,523). 

D. Frank Lloyd, Deputy Asst. Atty. Gen., for the United States. 
B. A. Levett (Henry F. Wolfï, on the brief), for the importers. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). The ques- 
tions in controversy hâve been discussed in four opinions, in which 
the opposing arguments bave been fully and ably presented. In 
three of thèse opinions — those written by General Appraiser Waite, 
by Board 3, and by Judge Martin — the contention of the importers 
bas been sustained. The facts bave been so fully presented that it 
will not be necessary to restate them in, détail. 

•For other cases see same topic & § numbek in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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The question hère to be considered is whether Board 2, in over- 
ruHng General Appraiser Waite and advancingf the value of the mer- 
chandise 26.5 per cent, above invoice value, transcended the powers 
conferred by the statute or proceeded upon a wrong principle con- 
trary to law. If Board 2 acted outside of or contrary to law or pro- 
ceeded upon a wrong principle or without any évidence to sustain 
their finding, they exceeded their power, and the décisions of Board 
3 and the Circuit Court should be sustained. As both parties are ap- 
parently agreed upon this proposition, it is unnecessary to elaborate it. 

Board 3 bases its conclusion upon a letter written by Charles Ed- 
ward Haviland, the head of Haviland & Ce, to Ralph W. Clayton, 
a spécial agent of the Treasury, in 1906, in which he gives a frank 
and compendious statement of the expenses and profits of the Paris 
branch of the business, in order that a comparison might be instituted 
between the priées at which the Limoges branch sells in Europe and 
the priées at which they sell to the New York branch. 

It must be conceded that there is no direct proof in this letter es- 
tablishing the actual market value of the merchandise as bought and 
sold in usual wholesale quantifies in Paris. By reading portions of the 
letter apart from the context, by déductions scarcely warranted by 
the writer's language, by assumptions unsupported by the proof and 
by arbitrary réductions to equalize the expenses between the whole- 
sale and retail priées at Paris, the resuit is reached that 16.5 per cent, 
should be added to make market value. There is no proof such as is 
contemplated by the statute, many of the propositions urged in sup- 
port of the conclusions of Board 2 being based upon conjecture and 
guesswork. The letter shows that the Paris house is a comparatively 
unimportant branch of the entire business, 80 per cent, of the output 
being exported to the United States. In 1905 the expenses of the 
Paris house were $33,000 and the sales about $127,000 ; the percent- 
age of expense for total sales was 25.5 per cent. It dealt in Haviland 
& Co.'s goods, but also handled the goods of other manufacturers of 
china. The character of the décorations and the number of pièces in 
the sets sold at Paris dilïered materially from the china sent to this 
country. 

Mr. Haviland says: 

Ail the richer décorations sold by H. & Co., Paris, are In every respect so 
entirely différent from those ordered by H. & Co., New Torls, that no compari- 
son between tbem can be made. 

Thirty-five invoices of actual sales at wholesale by the Paris house 
in 1905-6 were submitted, which show that, af ter deducting expenses: 

The net amount received by H. & Co., Paris, from its buyers after déduction 
of its Paris expenses is frs. 13,872.94e., while the net amount received by H. 
& Co., Limoges, from H. & Co. New York for the same would be frs. 15,- 
TG4.33c.^and this although H. & Co., New Yorl^, buy two millions of francs 
annually and pay cash, while most of the customers of H. & Co. Paris order 
but a few hundred francs annually. 

Commenting upon this statement, Board 3 says : 

The 35 invoices in question and the statement in the letter relative thereto 
furnish the only évidence which the letter contains of the price at which 

177 F.— 12 
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Haviland's ehlna Is sold at Wholesale In the dty of Paris. This évidence of 
sales in Wholesale quantltles shows that the Paris wholesale price was 15.3 
per cent, above the Limoges priées. The aggregate prIce of the merchandlse 
stated In the varions invoices under reappralsement by Board 2 averaged 16.5 
per cent, above the Limoges price. The merchandise In question was there- 
fore entered at 1 per cent, more than the Paris value of like merchandise as 
shown by the invoices In question. 

If Haviland & Co., of Paris, had been a wholesale house simply, if 
it had dealt in the same goods assetnbled in the same sets and deco- 
rated in same manner as the exported goods, and if it had appeared 
that the entered value was less than the price thus established, the 
letter might hâve justified the conclusion drawn therefrom; but as 
none of thèse propositions is true, the letter is valueless as proof. 

The part of the letter relied on by Board 2, which is quoted in both 
opinions, when read in connection with the other statements does not 
warrant the construction placed upon it. Even if their construction 
be adopted it is still incomplète and indeterminate. This is clearly 
recognized by Board 2 in making the arbitrary réduction of 10 per 
cent, based upon the fact that the Paris house sold both at retail and 
wholesale. The other attempts to establish a wholesale market value 
in Paris resulted in failure so complète that comment is unnecessary. 

The opinion of Judge Martin contains a concise statement of the 
facts and concurs in the opinion of Board 3 in their view of the in- 
sufSciency of the Haviland letter as a basis for the conclusions of 
Board 2. He goes further, however, and concurs with General Ap- 
praiser Waite in finding that Limoges is the principal market in 
France from which china is imported to this country. His argument 
to establish this proposition is able and seems unanswerable. The tes- 
timony shows that if Limoges had been adopted Haviland & Co. 
would hâve been treated substantially as the other importers of china 
from France hâve been treated. It is, however, sufficient for us to 
say that we concur with the protest board and the Circuit Court in 
holding that there was no évidence before Board 2 which warranted 
the conclusion reached by them and that their action proceeded upon 
a wrong principle and was contrary to law. 

The décision of the Circuit Court is affirmed. 



ST. LOUIS STAVB & LUMBER CO. v. UNITED STATES (two cases). 

(Circuit Court of Appeals, Eighth Circuit. March 1, 1910.) 

Nos. 3,003, 3,004. 

1. Appeal and Ebhoe (§ 9C6*)^CoNTiNUANCE— Denial— Eeview. 

Déniai of a contlnuance for absence of a witness will not be revlewed 
by a writ of error, In the absence of a showlng of abuse of discrétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 3837; 
Dec. Dig. § 966.*] 

2. Continuancb (§ 26*) — Absence oï Witness. 

Where a subpœna was not attempted to be served on an absent witness 
until a short time prlor to the triai; and no reason was given for not hav- 

*For otb er cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexe! 
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Ing the subpœna Issued at an earlier date, the déniai o( a contlnuance 
because of his absence was not an abuse of discrétion; tliere belng no 
sliowing that the witness could be produced at a subséquent term, or that 
the facts intended to be proved by'him could not be otherwlse shown. 

[Ed. Note.— For other cases, see Contlnuance, Cent. Dig. §§ 74^-93; Dec. 
Dlg. § 26.*] 

3. Public Lands (§ 13*) — Cutting Timbee— Willfulness ob Mistake— Evi- 

dence. 

In an action by the United States for tlmber trespass, évidence held to 
sustain a verdict flnding that the taking of the timber was not an inad- 
vertence, but the willful act of defendant's servants. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. | 13.*] 

4. Public Lands (§ 13*) — Cutting Timbek— Measuee of Recoveby. 

In an action by the United States to recover from défendant corpora- 
tion for the wrongful cutting of timber from public land by defendant's 
servants, whether the act was willful or an innocent mistalie was rele- 
vant only to the inquiry as to whether plaintifC was entitled to recover 
the value of the timber in its manufactured state, and not as authorizing 
the assessment of punitive damages against a corporation for the act of 
Its agent. 

[Ed. Note.— For other cases, see Public Lands, Cent Dlg. §| 16-18; 
Dec. Dig. § 13.*] 

5. Appeal and Erboe (§ 1051*) — Evidence— Pbejudice. 

Where the competency of a surveyor to make certain surveys was oth- 
erwise proved, the court did not commit réversible error in allowing a 
witness on defendant's cross-examination to testify as to the surveyor's 
competency. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4161- 
4170 ; Dec. Dlg. § 1051.*] 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Actions by the United States of America against the St. Louis Stave 
& Lumber Company. Judgment for the United States in each case, 
and défendant brings error. Affirmed. 

E. B. Wall and M. C. Early, for plaintiff in error. 

John I. Worthington, U. S. Atty., and L. W. Gregg, Asst. U. S. 

Atty. 

Before HOOK and ADAMS, Circuit Judges, and SMITH Mc- 
PHERSON, District Judge. 

SMITH McPHERSON, District Judge. Thèse two civil actions 
wevQ brought by the United States against the St. Louis Stave & Lum- 
ber Company to recover the value of timber in its manufactured state 
taken from the lands of the United States. The cases -were Consoli- 
dated for trial purposes, resulting in a verdict in the one case of 
$309.80,, and in the other of $1,584.63, the full value, with interest, of 
the timber thus taken when manufactured by the défendant at its mills 
near by into staves and plank. The défendant seeks to reverse each of 
thèse judgments by writ of error. 

The first assignment of error is to the efïect that the court erred in 
denying it a continuance. The rulings upon motions for contlnuance 
are discretionary, and cannot be reviewed by writ of error, in the ab- 

*For other cassa see game toplc & i nvmbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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sence of such a showing that there was an abuse of such discrétion. 
Isaacs V. United States, 159 U. S. 487, 16 Sup. Ct. 51, 4a L. Ed. 229; 
Means v. Bank, 146 U. S/630, 629, 13 Sup. Ct. 186, 36 L. Ed. 1107. 

The motion for continuance was based upon the absence of one John 
Kelley, a witness. The subpcena had been issued for him but a short 
time in advance of the trial, which was not served because of his ab- 
sence fi-om the State. There is no reason given for not having had the 
subpœna issued at an earlier date. There is no showing that the wit- 
ness could hâve been procured at a subséquent term of court. The 
showing made was that Kelley, with defendant's agent, by the name of 
Pennington, surveyed the lands; it appearing that défendant had the 
right, by reason of ownership, to eut the timber off of certain tracts of 
land near by. It appears that Pennington could bave testified to the 
same thing, and in fact did testify upon the trial. But it is claimed 
that, as Pennington was under indictment for taking this timber, the 
weight of his testimony would be impaired by reason of the indictment, 
which was mère conjecture. But there is no showing made that the 
surveys had not been made by other persons, and no showing made 
that other surveys could not hâve been made after it was known that 
Kelley would not be in attendance. So that, both by reason of the 
faulty showing, and for the reason that this court will not review the 
ruling, except in rare cases, our holding is that this assignment is 
without merit. - 

It was conceded by one division of the answer in each case, and the 
évidence leaves it in no doubt, but that the timber was eut from the 
government lands. The contention is, however, that the timber was 
taken by inadvertence, and was not willfully taken. Pennington was 
the duly authorized agent of the défendant to buy timber and lumber. 
The évidence shows that in some instances he procured parties, by pay- 
ing their expenses, to homestead land for the purpose of getting the 
timber; the company furnishing the money with which to make the 
entry. The évidence shows that in one of thèse cases, in which the 
tract of land was known as the "Woolbright land," Pennington, as 
agent of the company, immediately following the entry by Woolbright, 
proceeded to hâve the timber eut and removed from the homestead. 
This was done by Pennington under the prêteuse that it w^s necessary 
to use some of this timber for th^ érection of the bouse on the home- 
stead tract. There was no good faith in the Woolbright entry. He 
never resided upon the tract of land, and never made any improve- 
ments, but quite soon after making the entry he fled the country. 
There is no showing that at any time he intended to réside on the land ; 
and Woolbright was an employé of the company at the time he made 
the entry. This contract between Pennington, as agent of the com- 
pany, and Woolbright, relative to the timber, was corrupt and unlaw- 
ful. Shiver v. U. S., 159 U. S. 491, 16 Sup. Ct. 54, 40 L. Ed. 231 ; 
Stone V. U.S., 167 U. S. 178, 17 Sup. Ct. 778, 42 L- Ed. 127. 

At most it can only be said in behalf of the défendant thàt there 
was a fair conflict in the testimony as to whether Pennington procured 
this timber by inadvertence or by his willful act. But the jury was 
fully warranted in finding as evidenced by the two verdicts. In the 
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one case there was no conflict in the testimony whatever but that the 
Company took the timbef, and such fact is conceded in one paragraph 
of the answer, and the court so charged the jury. But the court ex- 
pressly charged the jury that they were to find and détermine whether 
the act was the resuit of a mistake as to boundary lines of the land, or 
whether it was taken by the wrongful and willful act of the company. 

Plaintiiï in error insists that to find the value of the timber when 
manufactured is in the nature of punitive darnages, and invokes the 
ruie, upheld in some jurisdictions, that the corporation would not be 
liable for punitive damages for the act of an agent. But counsel en- 
tirely mistake the question. It is not a question of punitive damages, 
but it is a question as to the measure of damages for the thing actually 
taken. The cases of Woodenware v. U. S., 106 U. S. 432, 1 Sup. Ct. 
398, 27 L. Ed. 230, Benson Mining Co. v. Alta Mining Co., 145 U. S. 
428, 434, 12 Sup. Ct. 877, 36 L. Ed. 762, United States v. Mock, 149 
U. S. 273, 277, 13 Sup. Ct. 848, 37 L. Ed. 732, and Northern Pacific 
R. R. V. Lewis, 162 U. S. 366, 383, 16 Sup. Ct. 831, 40 L. Ed. 1002, are 
to the effect that the measure of damages for an unlawful trespass is 
that the wrongdoer shall respond in damages to the value of the thing 
taken, and as first taken, for the reason that the same is the resuit of 
an innocent mistake, but, if done willfully, then that the measure of re- 
covery shall be for the value in its manufactured state; and the judg- 
ment and verdict of the court must be for the one sum or the other, 
accordingly as it is found as to whether the taking is a mistaken one, 
or the resuit of willfulness. And one, even though innocent, buying 
the timber, must respond in damages of like amount as the original 
trespasser. See cases above cited. 

Another assignment of error is to the effect that the court erred in 
allowing the witness Tellier to testify as to the ability and competency 
of two other witnesses, Stermer and Burn, as surveyors, who ran the 
lines to ascertain how much timber was taken, and from what lands. 
This assignment of error is without merit, because this matter was 
elicited by defendant's counsel on cross-examination. But that as- 
signment of error is without merit for the further reason that Tellier 
stated from his own personal knowledge that Stermer and Burn had 
done surveying for him on numerous occasions, and he had knowledge 
of their expérience and acquirements. But not only this, Stermer and 
Burn were both upon the witness stand, and their competency and 
knowledge of the art of surveying was fully disclosed, showing that 
they were fully compétent to make surveys. 

The jury were properly instructed, and the évidence supports the 
verdicts. There was no error in any of the proceedings in the Circuit 
Court. 

It is therefore ordered that each of the judgments be, and the same 
are hereby, affirmed. 
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HOLMES V. DOWIB et al. 

IRVINE et al. v. THOMAS. 

(Circuit Court of Appeals, Seventh Circuit January 4, 1910.) 

No. 1,616. 

1. Courts (§ 508*)— Procepdings in State Cotikt— Fedeeai, Coxtet— Jubisdic- 

TION. 

Rev. St. § 720 (U. S. Comp. St. 1901, p. 581), providing that an injunc- 
tion sball not be granted by any fédéral coutt to stay proceedings in a 
State court except in cases where such injunction may be authorized by 
any law relating to proceedings in baukruptcy, does not apply to a suit in 
a State court by whieh it is attempted to fasten an easement on the fee of 
lands taken into the possession of a fédéral Circuit Court for the adminis- 
tration of an estate through a recel ver, since the fédéral court's possession 
drew to it power to hear and décide ail controversies relating to rights and 
interests in the property. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 508.* 
Fédéral courts enjoining proceedings in state courts, see notes to 16 C. 
C. A. 00 ; 27 C. C. A. 575 ; 63 C. 0. A. 437.] 

2. Rboeivees (§ 110*)— Administration of Estate— Scope— Questions De- 

termined. 

Where insolvent was the owner of a large tract of land subject to many 
leases containing restrictions as to the use of , the property when a receivei 
was appointed, who asserted dominion over the incorporeal rights of the 
insolvent, his rlght to relieve the lessees severally from the restrictive con- 
ditions was a valuable asset in the hands of the receiver, and hence, the 
estent to which the recited restrictive conditions was affected by other 
paragraphs of the leases, by the character of the plat or by the oral or 
wTitten représentations of the insolvent, were questions affecting the 
value of the recelver's reversionary Interest, to be presented to and adjudi- 
cated by the court of administration. 

[Ed. Note. — Por other cases, see Receivers, Dec. Dig. § 110.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by William B. Holmes against John Alexander Dowie and 
others, consolidated with a bill by Gus D. Thomas, as receiver of 
the estate of Dowie, against Charles D. Irvine and others. From a 
decree in favor of the receiver, Irvine and others appeal. Affirmed. 

In July, 1906, in a suit by Holmes against Dowie and others, appellee's pred- 
ecessor was appointed receiver and directed to take immédiate possession of 
ail property, real, Personal, and mixed, situated in Lake county, 111., then in 
the name of or claimed to hâve been owned by Dowie. Of the tangible prop- 
erty appellee's predecessor and appellee took and held actual possession ; over 
the intangible they exereised dominion so far as that was possible. 

About 1901 Dowie purchased 6.500 acres of land in Lake county, 111., and 
thereon established what was and is known as Zion City. When the receiver 
was appointed, a considérable portion of the Zion City site (in lots and blocks) 
remained in fee simple absolute In Dowie ; the balance he had transferred by 
uniform residential or uniform business property leases to varions persons 
who went into possession tbereunder. AU leases were to run till January first, 
A. D. 3000. 

In the leases of residential property one of the covenants of the lessees was 
that the promises "shall not, nor shall any portion thereof, or any building, 

•For other cases see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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or structure of any kind, now or hereafter located on sald premlses, ever be 
used (without the written consent of the lessor Is flrst obtalned) as or for other 
than residentlal uses and purposes." 

In March, 1909, appellants, lessees of resldentlal property, flled their blU in 
the Lake county circuit court against the lessees of three other lots In the resi- 
dential district to restraln them from using the lots for other than resldential 
purposes. The receiver was not a party to this Lake county suit. None of the 
parties to the Lake county suit had been made parties to the suit of Holmes 
against Dowie in the United States Circuit Court. 

The Lake county bill, after setting forth the above reclted facts relating to 
the Zion Cîty site and the leases of lots, further averred in efCect that in the 
plat certain portions were set aside and forever reserved excluslvely for resl- 
dential purposes ; that Dowie, before any leases were made, represented to the 
world in public speeches and prints that the title to the site would be held and 
protected so that the conditions as to résidence and business lots wouid be pre- 
served forever; that appellants (and more than 300 others slmilarly situated 
in whose behalf also the bill was alleged to hâve been brought) relied upon 
said représentations in taklng leases ; that the défendants were threateniiig 
and were about to violate the conditions of their leases ; that others, In pur- 
suance of a conspiracy with the défendants, would from time to time seek to 
do likewise ; and that appellants and ail others similarly situated had acqulred, 
by virtue of the premises, easements over and appurtenant to ail the lands 
wlthin the Zion City site. The prayer waa, not only that the named défend- 
ants be enjoined, but that the easements of appellants (and of ail others simi- 
larly situated who should eome into the case) be adjudicated and established 
in and to ail the lands in Zion City. 

A few days after the af oresaid bill was flled In the Lake County circuit court 
appellee as receiver presented to the court below his pétition in which, after 
setting forth the situation as hereinabove outllned, he alleged that the lands 
within the Zion City site had been scheduled in his Inventory of the assets of 
the Dowie estate ; that In some he owned as receiver the fee simple, and In the 
balance the reverslonary Interest ; that, under orders of the court, he was en- 
gagea In converting thèse assets Into money ; and that the flling and pendency 
of appellants' Lake county bill constituted a cloud upon his title. Appellants' 
answer admitted the facts stated in the pétition, but denied the légal conclu- 
sion. Thereupon the court entered the decree from which this appeal is taken, 
enjoining the maintenance of the Lake county suit 

George W. Field and Leslie A. Needham, for appellants, 
C. H. Poppenhusen, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). We 
deem it too obvious to require élaboration that section 720, Rev. St. 
(U. S. Comp. St. 1901, p. 581), has no application to the Lake county 
suit as an attempt to fasten an easement upon the fee of the lands 
that the United States court had taken into its possession for the pur- 
poses of administration. That possession drew with it the power (and 
the exclusive power, without the consent of the administering court) 
to hear and décide ail controversies relating to rights and interests 
in such property. Farmers' L,oan & Trust Co. v. L,ake St. Elevated 
Rld. Co., 1-77 U. S. 51, 20 Sup. Ct. 564, 44 L. Ed. 664; Porter v. Sa- 
bin, 149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815; Swope v. Villard 
(C. C.) 61 Fed. 417 ; Louisville Trust Co. v. Cincinnati, 76 Fed. 296, 
22 C. C. A. 334; J. I. Case Plow Works v. Finks, 81 Fed. 529, 26 C. 
C. A. 46 ; American Loan & Trust Co. v. Central Vermoht Rld. Co. 
(C. C.) 84 Fed. 917 ; Buckhannon & N. Rld. Co. v. Davis, 135 Fed. 707, 
68 C. C. A. 345. 
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This really would be enough to justify an afïirmance of the decree, 
for the Lake county bill very clearly is aimed at affecting the title 
to Zion City lands that had never been leased, and the question is the 
right of appellants to maintain that bill, not some lesser bill. 

But if appellants were thought to be right in assuming that the 
larger aspects could properly be ignored and the bill considered merely 
as one in personam, on behalf of appellants only, against the lessees 
of three lots to compel them to respect négative easements, we should 
regard the decree well rendered. The lessees were in physical pos- 
session; but appellée was asserting dominion over the incorporeal 
rights of the lessor in the leases. If the lessor, as against ail the les- 
sees, had the right by his written consent to relieve lessees severally 
from restrictive conditions, that would be a valuable property right, 
a valuable asset in the hands of appellée. To what extent the recited 
condition in the uniform leases is colored by other paragraphs, or by 
the character of the plat, or by the oral or written représentations of 
Dowie, are questions that would affect the extent and value of ap- 
pellee's reversionary interests; and therefore are questions that, on 
reason and authority, as we believe, should be presented to the court 
of administration. 

The decree Js affirmed. 



In re JOHN OSBOEK'S SONS & CO., Inc. 

(Circuit Court of Appeals, Second Circuit. Marcli 21, 1910.) 

No. 159. 

Banketjptcy (§ 324*) — Claims— Allowance— "Judgmbnt"— Payment of In- 

TEEEST. 

Though the rule that a créditer who bas not stipulated for Interest and 
accepts payment of the Indebtedness in full cannot subsequently recover 
Interest thereon is applicable to the payment of clalms by a trustée in 
baukruptcy, allowed clalms proved in bankruptcy proceedlngs as requlred 
by Bankruptcy Act (Act July 1, 1898, e. 541, 30 Stat. 560 fU. S. Comp. St. 
1901, p. 3443]) § 57, and General Order 21 (89 Fed. ix, 32 C. G. A. xxii), 
are entitled to be treated as judgments, and, as such, to interest betore 
and after allowance. 

[Ed. Note. — For other cases, ses Bankruptcy, Cent. Dlg. § 511 ; Dec. 
Dlg. § 324.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3827-3842 ; voL 
8, pp. 7695, 7696.] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the bankruptcy of John Osborn's Sons & Com- 
pany, Incqrporated. On pétition of Howard J. M. Cardeza and ofhers 
as trustées in liquidation to revise an order of the District Court re- 
fusing to require the trustée in bankruptcy to pay over to the trus- 
tées in liquidation a balance of the funds in his hands. Affirmed. 

W. G. Cook, for petitioners. 
Maxwell C. Katz, for respondents. 

. Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For other cases see same toplo & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. This is a pétition to revise an order of the 
District Court refusing to require the trustée in bankruptcy to pay 
over to the trustées in Hquidation of a bankrupt corporation a balance 
of funds in his hands. The pétition in the District Court alleged that 
none of the debts of the bankrupt corporation was based upon any 
contract providing for the payment of interest, but that they were ail 
ordinary debts arising out of the purchase of goods, that the principal 
of ail the indebtedness had been paid in full, and that the ground of 
the trustee's refusai to pay over the balance was that he intended to 
collect enough out of the bankrupt estate to pay interest on the said 
indebtedness. Thèse allégations are uncontradicted. 

There can be no doubt as matter of law that, if a creditor who has 
not stipulated for interest accepts payment of the indebtedness in full, 
he cannot subsequently recover interest thereon. The reason is that 
interest, in the absence of an express agreement to pay it, is a mère 
incident of the debt, and is to be recovered as damages for its déten- 
tion. Stewart v. Barnes, 153 U. S. 456, 14 Sup. Ct. 849, 33 L. Ed. 
781. It makes no différence that the payment is accepted under pro- 
test (Cutter v. The Mayor, 92 N. Y. 166) ; nor that the payment is 
made while a suit for both principal and interest is pending (Canfield 
v. School District, 19 Conn. 529 ; Davis v. Harrington, 160 Mass. 
378, 35 N. E. 771). The district judge, admitting this to be the gên- 
erai rule, held that it did not apply to bankruptcy proceedings because 
they constitute a mère division of the fund belonging to the creditors, 
dividends from which are not to be regarded as payments on account 
of the bankrupt's indebtedness. In other words, that it is a distribu- 
tion among équitable co-owners of their own property. We cannot 
accède to this view. The creditors are not owners of the bankrupt's 
assets; on the contrary, the trustée owns them in trust to pay the 
bankrupt's debts and any surplus to the bankrupts. Payment by the 
trustée, unless differentiated for some other reason, is as much subject 
to the rule that after a debt unaccompanied by a contract for inter- 
est is paid in full no interest can be recovered as if the payment were 
made by the bankrupt. 

The trustée, however, contends that upon authority the rule does 
not apply to payments by executors, administrators, or receivers or 
trustées in bankruptcy. He cites a number of cases to prove this 
which do not appear to. us to be controlling. In Williams v. Président, 
etc., of American Bank, 4 Metc. (Mass.) 317, the question whether 
the creditors of a decedent's estate were entitled to interest in addi- 
tion to principal arose before the principal had been paid. Chief Jus- 
tice Shaw decided merely between the equities of the creditors and 
the next of 'kin without the question under considération being raised 
at ail. The subséquent case of Brown v. Lamb, 6 Metc. (Mass.) 203, 
under the insolvent laws of Massachusetts, did involve the question, 
but it was not considered, and the décision was rested entirely upon 
Williams v. Président, etc., of American Bank. Judge Bond's déci- 
sion in Re Bank of North Carolina, 13 N. B. R. 130, Fed. Cas. No. 895, 
is founded on thèse two cases. In the Matter of Murray, 6 Paige (N. Y.) 
204, a proceeding under the insolvent laws of New York in which the 
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indebtedness had not been paid in f ull, Chancellor Walworth held that 
the balance with interest was payable out of funds subsequently col- 
lected. In People v. Trust Co.; 187 N. Y. 393, 79 N. E. 1004, it was 
held that interest should be paid out of the estate of an insolvent trust 
Company to depositors and holders of certified checks who had no con- 
tract for interest and whose claims had been paid in full. The court 
said it felt committed to this doctrine because of certain obiter observa- 
tions in the earlier case of People v. American Loan & Trust Co., 172 
N. Y. 371, 65 N. E. 200. In that case, however, ail that was decided 
was that interest ceases from the appointment of a receiver of an in- 
solvent trust Company. This is the usual rule in ail cases of insolvency, 
because, the assets almost invariably not being sufficient to pay the 
debts, calculations of interest are waste of time. The court added 
what is also everywhere the rule, that, if the assets are sufficient, in- 
terest must be paid. Of course, it meant interest that is due, whether 
by contract or as damages. Judge Haight further relied upon Sick.els 
V. Herold, 149 N. Y. 332, 43 N. E. 853, holding that interest as dam- 
ages was due after demand; Richmond v. Irpns, 131 U. S. 37, 64, 7 
Sup. Ct. 788, 30 L. Ed. 864, holding that stockholders of an insolvent 
national bank subject to assessment were liable for interest if the bank 
was; Wheeler v. Millar, 90 N. Y. 353, 363, holding that stockholders 
whose stock had not been fully paid are liable to pay interest ; Ma- 
honey v. Bernhard, 45 App. Div. 499, 63 N. Y. Supp. 643, affirmed 
169 N. Y. 589, 63 N. E. 1097, in which the question as to interest was 
raised before the indebtedness was paid in full. None of thèse au- 
thorities seems to us to justify Judge Haight's conclusion. But he 
did cite another authority (National Bank of Commonwealth v. Me- 
çhanics' National Bank, 94 U. S. 437, 438, 34 L. Ed. 176), which de- 
serves separate considération because it proceeds upon an entirely dif- 
férent theory. In it depositors in an insolvent national bank in the 
hands of the Comptroller of the Currency whose claims had been paid 
in full were held entitled to interest on the ground that when their 
claims were proved to the satisfaction of the Comptroller they were 
to be treated as judgments. Mr. Justice Swayne said: 

"The flftieth section of tbe national banklng act (13 Stat 113) requlres the 
Comptroller ol the Currency to apply the moneys paid over to hlm by the re- 
ceiver 'on ail sueh claims as may hâve been proved to his satisfaction, or ad- 
judicated In a court of compétent jurlsdlctlon.' The act is silent as to Inter- 
est upon the claims before or after proof or judgment. Can it be doubted that 
a judgment, if taken, would include interest down'to the time of its rendl- 
tlon? Section 996, p. 182, Rev. St., déclares that ail Judgments In the courts 
of the United States shall bear the same rate of Interest as Judgments 
In the courts of the states, respectively, where they are rendered. Interest is 
allowed by the law of New York upon Judgments from the time they are per- 
fected. 3 Eev. Code N. Y. (Ed. 1859) p. 637. If thèse claims hafl been put in 
Judgment, whether in a court of the TJnited States or in a state court of that 
State, the resuit as to interest upon the Judgment would hâve been the same. 
It was unnecessary to reduce them to Judgment, because they were proved to 
the satisfaction of the Comptroller. After they were so proved, they were of 
the same efflcacy as Judgments, and occupied the same légal ground. Hence 
they are within the equity, if not the letter of thèse sta tûtes, and bear inter- 
est as Judgments would bave done. Sedgw. on Constr. 311, 315." 

We think that allowed claims in bankruptcy are as much entitled to 
be treated as judgments. Section 57 of the bankruptcy act (Act July 
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1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]) provides 
that the proof of debts shall be in writing, signed and sworn to by the 
-creditor, stating the considération and other particulars, and, when 
this proof is filed in the court or before the référée, the claim shall be 
allowed unless objected to. The subject is further regulated by Gen- 
eral Order 21 (89 Fed. ix, 33 C. C. A. xxii), and by forms prescribed 
t»y the Suprême Court. 

Following the case of National Bank of the Commonwealth v. Me- 
chanics' National Bank, supra, the order is âffirmed. 



In re HUMPHRET ADVERTISING 00, 

TRIBUNE CO. et al. v. HUMPHREY ADVERTISING 00. 

{Circuit Court of Appeals, Seventh Circuit. .Tanuary 4, 1910. Rehearing 
Denled February 19, 1910.) 

No. 1,613. 

1. COEPOEATIONS (§ 14*)— OeGANIZATION— DiFFEBENT LiNES DP BUSINESS. 

Under the Illinois statutes authorizing the création of corporations, a 
corporation may be organized to carry on two distinct and independent 
Unes of business. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 16 ; I>ec. Dlg. 
§ 14.*] 

2. Bakkeuptcy (§ 72*)— CoEPOEATioNS— Subject to Act— Business. 

Where a corporation was organized to publlsh, distribute, and place 
advertlslng matter in rallroad cars, waitlng rooms, and dépôts along the 
right of way and in and around other property of rallroads and in other 
places, and also to own and place and operate vending machines and other 
self-acting meehanlcal devlces, and the corporation earrled on both Unes 
of business extenslvely up to the tlme of the fillng of the bankruptcy péti- 
tion against it so that neither could be sald to be its principal business 
and the other incidental, the advertlslng business not being withln the 
bankruptcy act, the corporation was not subject to adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 72.* 

What persons are subject to bankruptcy law, see note to First Nat. 
Bank v. Mattoon Nat. Bank, 42 O. C. A. 4.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

In the matter of the bankruptcy of the Humphrey Advertising 
Company. On pétition by the Tribune Company and others for a 
bankruptcy adjudication against the Humphrey Advertising Com- 
pany. From an order denying the pétition, petitioners appeal. Af- 
firmed. 

Julius Moses and Isaac Rothschild, for appellants. 
C. H. Poppenhusen, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

*For OLber cases see same topic & § nuweee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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KOHLSAAT, Circuit Judge. Appellatits filed their pétition tô 
hâve appellee declared a bankrupt, making allégations therein, which, 
if true, would hâve brought appellee within the provisions of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418]). Thereafter, certain other creditors were permitted 
to and did join in said pétition. Appellee thereupon filed its plea 
denying the jurisdiction of the court. On issue being joined, the 
cause was referred to the référée, as spécial master. 

From the stipulation of facts, it appears that appellee is a corpora- 
tion of Illinois, and that its corporate objects, as stated in its char- 
ter, were as follows, viz. : 

"Publishlng, distributing, and placing of advertising matter In railroad cars, 
waiting rooms, and dépôts along the right of way, and in and aronnd other 
propei'ty of railroads, and In other places ; and the owning and placing and 
operating vending machines and other self-acting mechanical devices." 

And that appellee carried on both of said lines of business exten- 
sively up to the time of filing the pétition in bankruptcy herein. 
From ail the évidence subrhitted, the spécial master found that "for 
some time prior to filing the pétition in bankruptcy," appellee was — 

"actnally engaged prinelpally and within its charter powers, in the pursuit 
or occupation of soliciting and preparing advertising matter to be placed in 
newspapers, magazines, and other publications, and arranglng with the same 
for the rates at which such advertisements should be Inserted and paid for ; 
and that such pursuit is not within the language of the statute ; and that the 
said corporation was not engaged prinelpally in the business of trading, pub- 
lishing, and mercantile pursuits, or either of them, as alleged in the creditor's 
pétition" 

— and thereupon recommended that the pétition be dismissed. 

Upon hearing before the District Court, the report was approved 
and the pétition dismissed. The matter is now before this court on 
appeal. The error assigned is, in substance, that the court erred in 
holding that appellee was not subject to the bankruptcy act. 

It will be seen that the statutes of Illinois permit the création of 
corporations having more than one corporate object. Consequently, 
it happens that a corporation may carry on two distinct and inde- 
pendent lines of business, one of which may prosper, while the other 
languishes; or, both having become insolvent, one may be within the 
provisions of the bankruptcy act, and the other without the act. 

There are many cases in the bankruptcy reports in which the ques- 
tion as to which is the principal business of a corporation is discussed., 
Those, cases turn largely upon the proposition as to which business 
is principal and which is incidental. Hère, both lines of business are 
covered by the articles of incorporation, and neither can be said to 
be in any sensé incidental to the other or to the charter powers. The 
reasoning in the one case is not applicable to the other. The liberal- 
ity of the IlHnois statute permits a situation not contemplated by the 
framers of the bankruptcy act. It cannot be that, as between two 
separate lines of business, one within, and the other without, the 
act, and both included in the charter, it is the duty of the bankruptcy 
court to weigh, measure, estimate, balance, and compare the one with 
the other with a view to ascertaining the relative importance of the 
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several classes of business embraced within the specifically declared 
objects of the corporation and actually carried on by it, in the absence 
of clear statutory authority — bearing in mind the strictness with which 
this section of the act should be construed. In re Empire MetalHc 
Bedstead Company, 98 Fed. 981, 39 C. C. A. 372. 

We concur in the finding of the spécial master and the District 
Court that the advertising business as carried on by appellee, so far 
as the record discloses, was conducted within the objects of the char- 
ter, and did not corne within the act. Assuming, as insisted by appe- 
lant, that the other branch of appellee's corporate objects does come 
within the act, there existed two distinct classes of business in which 
appellee was engaged, neither of which can be ternied its principal 
business, and both of which stood on the same footing for the purpose 
of ascertaining what was the principal business of appellee. If the 
court should assume to décide that one or the other is the business in 
which the corporation is principally engaged, it could not find that the 
rejected line of business is incidental thereto, for it is not. The case 
is novel, and one of first impression, growing out of the language of 
the Illinois statute. We are of the opinion that the facts of the case 
create a situation not within the bankruptcy act, for the reasons 
stated. 

The order of the District Court, dismissing the creditors' pétition 
to hâve appellee declared a bankrupt, is affirmed. 

BAKER, Circuit Judge, concurring, is of the opinion that it is 
unnecessary to consider whether the business of soliciting advertise- 
ments and arranging for their publication in magazines was within 
the true interprétation of the bankrupt's charter, for the reason that 
appellants are not the représentatives of the state with authority to 
inquire whether or not its grant to the bankrupt was misinterpreted 
or abused. 



PENNSTLVANTA R. CO. v. KELLY. 

(Circuit Court of Appeals, Second Circuit March 7, 1910.) 

No. 134. 

Mastek akd Servant (§ SOI*)— Misconduct of Servant— Injuries to Thied 
Persons— Spécial Police Officer. 

The New York City charter authorizes the police commlssloner to ap^ 
point spécial patrolmen for spécial duty at any place in the clty, the appll- 
cant paying for such services in advance, and déclares that such spécial 
patrolmen shall be subject to the orders of the chief of police, shall obey 
the rules and régulations of the police départaient of the clty, and cou- 
form to the gênerai discipline and such spécial régulations as shall be 
made, and shall possess ail the powers and discharge ail the duties of the 
police force applicable to' regular patrolmen. Held that, where a spécial 
polieeman was assigned to duty on defendant's pier to res;ulate trafflc, and 
committed an unprovoked and unjnstifiable assault on plaintifC in a public 
Street leading to the pier, the fact that défendant paid the patrolman's 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Tlep'r Indexe» 
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wages for keeping order on its premises did nat render It Uable for the 
assault. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 1212; 
Dec. Dlg. § 301.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by John Kelly against the Pennsylvania Railroad Company. 
Judgment for plaintifif on a verdict in his favor of $730.50, and de- 
fendant brings error. Reversed. 

Robinson, Biddle & Benedict (Norman B. Beecher, of counsel), for 
plaintiff in error. 

House, Grossman & Vorliaus (Louis J. Vorhaus and Charles Gold- 
zier, of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. On the morning of Novepber 9, 190C, the 
. plaintifï, who was a truckman and piano mover, started with a two 
horse team and two helpers to the pier of the défendant at the foot 
of West Thirty-Seventh street, New York, to receive and move a 
Tiffany grand piano. When the plaintiff, who was driving, reached 
the foot of the street Michael Gunn, a policeman of the city of New 
York assigned to spécial duty on the defendant's pier and paid by the 
défendant, raised his hand as a warning signal to the plaintiff to hait. 
This he did not do immediately and an altercation arose which cul- 
minated in his receiving a severe blow from the policeman's .club 
which caused the injuries complained of. 

The version of the occurrence given by Gunn is to the effect that 
the plaintiff was contumacious and insulting and that the blow was 
struck to prevent an assault by the plaintiff and his companions. It 
is, of course, unnecessary for us to consider the question of fact thus 
presented. The basic question is, should the court hâve submitted 
the facts to the jury, and, in such circumstances, the plaintiff is en- 
titled to the most favorable view of the testimony. 

The complaint allèges that on the day in question, "The défendant 
had in its employ as a spécial officer, one Michael Gunn, whose duty 
it was as such spécial officer, to regulate the traffic on the defendant's 
pier at the foot of West Thirty-Seventh street." This appointment 
was made pursuant to the provisions of the city's charter which pro- 
vides, in substance, that, when the necessity therefor is shown, the 
police commissioner may appoint and swear in any number of spécial 
patrolmen to do spécial duty at any place in the city, the applicant 
paying for such services in advance. Such spécial patrolmen shall be 
subject to the orders of the chief of police, shall obey the rules and 
régulations of the police department of the city and conform to the 
gênerai discipline and such spécial régulations as may be made. They 
shall "possess ail the powers and discharge ail the duties of the police 
force, applicable to regular patrolmen." 

In short, for the purposes of this controversy, it may be stated that 
Gunn possessed ail the powers of a regular patrolmart. His salary 

*For other cases see same toplc & S nttmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was, it is true, paid by the défendant for spécial services upon its 
pier but any act which a regular offtcer could do lawfully, Gunn could 
do. The converse of this proposition is also true. An act unlawful 
for the regular was unlawful for him, he had no immunity not pos- 
sessed by the ordinary officer. 

The question, then, for us to détermine may be stated as foUows: 
Is a corporation which pays for the services of a policeman to guard 
its property and préserve order upon its premises liable for an un- 
provoked and wholly unjustifiable assault committed by him upon a 
public Street? We are constrained to answer this question in the 
négative. 

The witnesses ail agrée as to location of the assault. It was not 
on the pier but at the foot of West Thirty-Seventh street at least 
50 feet from the entrance to the pier. We may take judicial notice 
of the fact that West Thirty-Seventh street is a public highway in 
no way under private control and that it is the duty of police officers 
to control the movement of teams and regulate traffic at the point in 
question. The testimony of the plaintiff indicates that he was doing 
nothing unlawful or unusual at the time in question. He says he was 
proceeding towards the pier when he received the signal to stop. He 
immediately reined in his team but because he did not stop soon 
enough Gunn drew his club, jumped upon the wagon and dealt him 
a blow which rendered him unconscious. 

To hold the person who pays a policeman's wages for keeping or- 
der upon his premises liable for such a malicious assault as this, com- 
mitted upon a public highway, goes far beyond the doctrine of any 
well considered case with which we are familiar. If the plaintiff tells 
the truth there was no justification for the brutal assault made upon 
him but the défendant has done no act of omission or commission 
which renders it liable therefor. 

The judgment is reversed with costs. 



In re SCHULMAN et aL 

(Circuit Court of Appeals, Second Circuit. March 7, 1910.) 

No. 38. 

1. BANKBtrpTCY (I 467*)— Appeal and Erbor— Eeview. 

Unless convlneed that manifest errer has been committed, the Circuit 
Court of Appeals wlll not interfère with the administration of a bank- 
rupt's estate by the offlcers of the bankruptcy court, nor reverse an order 
adjudging one of the banlîrupts In contempt for refusing to answer ques- 
tions concerning his property and for conceallng from his creditors the 
material facts relating thereto. 
[Ed. Note. — For other cases, see Banlcruptcy, Dec. Dig. § 467.* 
Appeal and review in banlcruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9.] 

2. Bankruptcy (§ 229*)— Bxamination of Bankbupt— Befusal to Answee 

Questions — Contempt— Heaking. 

Bankr. Act July 1, 1898, c. 541, § 41, subd. "a," cl. 4, 30 Stat. 556 (U. S. 
Comp. St. 1901, p. 3437), provides that a person, after having taken the 

•For other cases see same topio & S humbeh in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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oaffi, shall not refuse ta lie examined accordlng to latv, and If he does sa 
the référée shall certify tlie facts to the judge, vfho shall thereupon in a 
summary inanner, hear the évidence, and If it warrants him, punish the 
person as for a contempt committed before the court of bankruptcy. Bêlé, 
tliat such section does not contemplate a heariug of contempt proceedinga 
before a référée, but before the judge of the bankruptcy court. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 229.*] 
3. Baîtkbuptcy (§ 241*) —Examina TiON or BANKEtrpT-^CoNCEAi.MENT — Ccw» 

TEMPT. 

Where a bankrupt, after being sworn before the référée, In an examina- 
tion concerning his property, by answers of "I don't remember," and "What 
do you mean?" etc., evlnced a délibéra te purpose to conceal the truth and 
prevent the trustée froin learning the facts which would lead to a recovery 
of the missing property, the référée was not bound to continue the exanii- 
nation, but was justified in Instituting contempt proceedings against the 
bankrupt prier to the conclusion of his testimony, and before he had been 
cross-examined. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 241.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the bankruptcy proceedings of Samuel Schulman 
and others. On pétition of Samuel Schulman to review an order of the 
District Court adjudging him in contempt of court for refusing to 
answer questions concerning his property and for conceahng from his 
creditors ail material facts relating thereto ; the bankrupt's testimony 
having been certified to the court by the référée. Affirmed. 

The opinion below is reported in 167 Fed. 237. See, also, 164 Fed. 
440. 

Morris Myers, for appellant. 

James, Schell & Elkus (Abram I. Elkus, James N. Rosenberg, and 
Robert P. L,evis, of counsel), for trustée. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The questictis of fact presented by this ap- 
peal are peculiarly within the province of the référée and District 
Judge. The law cannot be promptly and efSciently administered if the 
collection and division of the bankrupt's property is to be suspended 
and delayed pending appeals from the orders of the court and référée 
having in view the discovery of the bankrupt's property and the pré- 
vention of its fraudulent concealment and conversion. Unless con- 
vinced that manifest error has been committed, this court should re- 
frain from meddling with the administration of the estate which can 
safely be intrusted to the officers of the bankruptcy court who are 
familiar with the local environment and the character and conduct of 
the parties. 

In the case at bar we know nothing of the bankrupt, Schulman, ex- 
cept as he is portrayed in the printed record. The référée, on the con- 
trary, had an opportunity to see and hear the bankrupt and observe his 
manner while testifying, which is an inestimable advantage in cases 
of this character. The testimony of a witness may sound plausible 
when read afterwardsfrom a printed bock and yet his conduct on the 

•For other cases see same topii, % i tiaMBER lu Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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stand may hâve been such that no one who heard him testify believed 
that he was telling the truth. The référée certifies that after having 
taken the oath the bankrupt refused to be examined according to law 
and deliberately withheld facts within his knowledge as to the disposi- 
tion of the property of the bankrupt's firm. Again, he certifies that 
the bankrupt withheld from the trustée and the court, with the de- 
hberate intention of conceaHng his condition, the true facts relating 
to the conduct of his business, his deaUngs with his creditors and the 
amount and whereabouts of his property. The référée says: 

"The manner of the bankrupt, his recollection when he desired to exercise 
It convinced me as I watched him that where he desired to give the facts he 
eould do so." 

Disingenuous and evasive as his testimony appears when read, it is 
obvious that the opportunity to "watch" the bankrupt gave the référée 
a very marked advantage in determining whether he was acting hon- 
estly. His answers "I don't remember," and "What do you mean?" 
so often given might in some instances hâve been the resuit of a de- 
fective memory or an honest inability to understand. An appellate 
court may be unable to detect, under such conditions, the false from 
the true, the honest from the fraudulent, but any intelligent person, 
after observing the witness for hours on the stand could not be de- 
ceived as to his purpose. 

The testimony as it appears in the record évinces a deliberate pur- 
pose to conceal the truth and prevent the trustée from becoming pos- 
sessed of facts which would lead to a recovery of the missing prop- 
erty. The witness was being asked regarding transactions directly 
within his knowledge and facts which he must hâve known. When, 
therefore, he answered repeatedly "I don't remember," it is obvious 
that .he was deliberately withholding information to which the trus- 
tée was entitled. In effect his attitude was one of défiance. He did 
not affirmatively tell the référée that he refused to disclose the facts 
which would enable the trustée to follow the property, although thèse 
facts were well known to him, but his conduct produced the same re- 
suit as if he had stated his purpose openly. 

Section 41, subd. 4, of the act (Act July 1, 1898, c. 541, 30 Stat. 
556 [U. S. Comp. St. 1901, p. 3437]) provides that: 

"A person shall not * • • after having taken the oath, refuse to be ex- 
amined according to law." 

The section further provides that the référée shall certify the facts 
to the judge and the judges shall thereupon, in a summary manner, 
hear the évidence and, if it warrants him in so doing, punish such per- 
son as for a contempt committed before the court of bankruptcy. The 
section does not contemplate a hearing of the contempt proceedings 
before the référée but before the judge and there is no prêteuse that 
the bankrupt was not given the fullest opportunity to be heard upon 
the motion. 

Criticism is made because thèse proceedings were commenced be- 
fore the bankrupt's examination was concluded and before he was 
"cross-examined." When it is remembered that this is a proceeding 
177 F.— 13 " 
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to punish the witness for contempt for refusing to be examined ac- 
cording to law, it will be seen that this complaint is not well founded. 
When the examination was concluded on January 7th, the offense 
had then been finally and irrevocably committed and the trustée was 
justified in presenting it to the court. He was not required to con- 
tinue an examination which was absolutely abortive. It will hardly be 
pretended that a witness who, during his direct examination, makes 
an assault upon the presiding judge, cannot be punished for con- 
tempt until his cross-examination is concluded. In other words, if 
the acts complained of amount to a contempt they can be punished 
immediately, if they do not amount to a contempt they cannot be pun- 
ished at ail. 

It is unnecessary to pursue the subject farther. Under section 7 
of the act it was Schulman's duty to "submit to an examination con- 
cerning the conduct of his business, the cause of his bankruptcy, his 
dealings with his creditors and other persons, the amount, kind and 
whereabouts of his property." He was lawfully summoned to testify 
and was interrogated as to ail of thèse subjects. He refused to give 
the information which he possessed and sought to évade his duty by 
pretended ignorance, deceit, and falsehood. 

We think the action of the District Court was fully justified by the 
facts and that the order should be affirmed. 



In re WHITB. 

FROEHLING et al. v. AMERICAN TRUST & SAVINGS BANK. 

(Circuit Court of Appeals, Seventh Circuit January 4, 1910.) 

No. 1,595. 

1, BANEEUPTOT (§ S26*) — ^JUKISDrCTION OF COUE'I^"CONSENT." 

Wliere a créditer of a bankrupt, who was also a debtor, on flllng his 
claim, sought to set ofF his own indebtedness as a crédit thereon, and 
went to trial on sueh issue, he thereby gave his "consent," within the 
meaning of Bankr. Açt July 1, 1898, c. 541, § 23b, 30 Stat. 552 (U. S. 
Comp. St. 1901, p. 3431), that the court of bankruptcy should détermine 
the amount due from him and enter judgment therefor on the disallow- 
ance of the set-ofC claimed. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 326.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1437-1441; 
vol. 8, p. 7612.] 

2. Bankbuptoy (§ 326*)— Claims Aoainst Estatb— Right to SET-Orp. 

Where the creditors of an insolvent corporation took charge of Its busi- 
ness and property through a committee, and such commlttee with thelr 
consent sold a portion of the property to one of thelr number, in part on 
crédit, within four months prior to the adjudication of the corporation as 
a bankrupt, the court properly refused to set ofï the amount due from the 
purchasing creditor as a crédit on his claim against the estate, on the 
ground that such allowance would resuit in givlng him a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 326.*] 
•For other cases see samé topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

In the matter of Burton F. White, a corporation, bankrupt. From 
an order of the District Court, Frank Froehling and George Heppe, 
partners as Froehling & Heppe, appeal. Affirmed. 

Burton F. Whlte, the bankrupt, is a corporation, organized under the laws 
of Illinois to engage in the restaurant and catering business, Its corporate 
afEairs and business were conducted by a Board of Directors, conslsting of 
three members. It operated and owned restaurants at number 92 East Wash- 
ington Street; number 124 East Adams Street, known as the I^akeside Res- 
taurant; number 3 53 La Salle Street; and number 567 North Clark Street; 
ail In the city of Chicago. On October 27, 1907, on the pétition of certain cred- 
itors, it was declared a bankrupt. 

As early as the first of April preceding, the corporation became insolvent, 
going into the hands of an advisory committee of five représentatives of the 
larger credltors ; three of this committee becoming directors of the corpora- 
tion upon the résignation of the old directors. One of thèse three directors 
was appellant Froehling, a member of the firm of Froehling & Heppe, appel- 
lants. 

Within the next three months ail the restaurants were disposed of by the 
corporation, through thèse directors, except the one at number 124 East Ad- 
ams Street, which, on the 17th of Angust, 1907, was sold at the priée of $17,- 
000 ($2,500 In cash, the remainder to be pald on or before December 18, 1907) 
to Froehling & Heppe, the sanction of the creditors having been obtained. 
Froehling resigned as direetor just before the sale. 

The amount of appellants' claim, as creditors of the Burton F. White Com- 
pany, In existence at the time of the purchase of the above mentioned res- 
taurant, was $28,797.41. Between the purchase and the time of flling their 
claim, appellants claim that they paid ofC $3,552.08, and that there was stlll 
outstanding and unpaid $2,951.58. on aceount of wage elalms, liens, repairs, 
and other matters connected with the restaurant; leaving remaining upon 
the original purchase priée $7,996.34, wblch, on the flling of their claim 
against the estate, April 30, 1908, they sought to set off as so much paid upon 
the $28,797.41 ; and it is from the decree of the District Court ref uslng them 
this set-off, in the way of payment ; allowing their claim as an unsecureû 
claim for the fuU $28,797.41, and holding them debtors to the bankrupt's es- 
tate for $10,753.53, as still unpaid upon the purchase price of the restaurant, 
that this appeal is prosecuted. Further facts are stated in the opinion. 

Frank L. Cheney, for appellants, 
Clarence J. Silbur, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above), de- 
livered the opinion. 

1. Error is assigned that the District Court did not hâve jurisdic- 
tion to détermine the amount due from appellants to the bankrupt's 
estate under the purchase contract of August 17, 1907, and to enter 
judgment and order exécution thereon. This assignment is based on 
section 23, subsection b, of the Bankruptcy Act (Act July 1, 1898, c. 
641, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3431]), as follows: 

"Suits by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is being administered by such trustée, 
mlght hâve brought or prosecuted them if proceedings in bankruptcy had not 
been instituted, unless by consent of the proposed défendant, except suits for 
the reeovery of property under section sixty, subdivision b, and section slxty- 
seven, subdivision e" 
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:— the argument beîng that the facts stated do not constitute "consent" 
of the appellants within the meaning of the section. 

This assignment of error is not well taken. Had appellants filed 
their claim for the total amount, leaving the bankrupt's estate to pursue 
them as debtors of the estate for the purchase price, there would hâve 
been no consent that such proceeding should be brought in any other 
Court than had jurisdiction provided there "had been no bankruptcy 
proceedings." But the appellants chose, not only to file their claim in 
the bankruptcy Court, but to ask the Court to crédit, as payment pro 
tanto, the amount of the purchase price. This raised the question 
whether appellants were entitled to such crédit — an issue distinctly put 
forward by the trustée in bankruptcy in the objections filed, setting 
forth in détail the facts out of which the purchase, by appellants, of 
the restaurant arose. And issue thus joined, appellants chose to press 
to judgment in the bankruptcy Court the claim made. Thèse being the 
facts, the appellants were thereby put in a position, in our judgment, 
where they were called upon to elect, either to withdraw the claim 
with the crédit attached, presenting it as a simple claim against the 
estate without référence to the purchase money, or consent that the 
Court, that was thus called upon to settle the rightfulness of the set- 
off, should hâve jurisdiction to make effective the judgment that would 
f oUow. 

2. The remaining assignment of error that we deem it necessary to 
discuss, is in the finding of the District Court that the allowance of 
the crédit claimed would constitute a préférence. Section 60, subd. 
a, of the Bankruptcy Act, provides as follows : 

"A person sliall be deemed to hâve given a préférence If, belng insolvent, he 
has, within four months before the flling of the pétition, or after the filing of 
the pétition and before the adjudication, * * * made a transfer of any 
of his property, and the efCect of the enforcement of such » * * transfer 
will be to enable any one of hls creditors to obtain a greater percentage of his 
debt than any other of such creditors of the same class." 

The transaction, it seems to us, must be one of thèse two alterna- 
tives: (a) that the estate of the bankrupt, in April preceding the ad- 
judication of bankruptcy, was taken by the committee of creditors, 
who thereafter became directors (appellant Froehling included), as a 
trust estate for the creditors, to be disposed of and distributed ratably 
among the creditors — the circumstance that one of the restaurants was 
sold to appellants not making this feature of the transaction any dif- 
férent from the sale of the other restaurants — from which it follows 
that, by their contract of purchase, appellants are prohibited from using 
the remainder of the purchase price as a crédit or set-ofï that would 
hâve the effect, to that extent, of paying their claim in fuU; or (b) 
the bankrupt was insolvent at the time of the transfer of the restaurant 
to appellants; the then directors of the Burton White company knew 
it was so insolvent, and knew that the effect of the transaction (as- 
suming that they did not rely upon the feature above set forth) would 
resuit in a préférence to appellants; appellants knowing, also, through 
Froehling, one of the members of the partnership, that the bankrupt 
was then insolvent, and that the effect would be to give them a préfér- 
ence; thereby, the transaction having occurred within four months 
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before the adjudication of bankruptcy, fastening upon the transaction 
the status of a préférence, within the meaning of the foregoing sec- 
tion. 

This view of the case makes it unnecessary to discuss the other as- 
signments of error, the principal one of which relates to what char- 
acter of claims can be set off against each other ; for it is not because 
the claims might, within the purview of the bankruptcy law (other con- 
sidérations laid aside) be set off the one against the other, but because, 
under the state of facts disclosed, to so set them ofif would be either to 
run counter to the contract between the parties, or to give the appel- 
ants a préférence, that the decree below disallowed to set ofif. Upon 
the grounds stated, that order, we think, is without error. 

The order appealed f rom is affirmed. 



In re LIQUOR DEALERS' SUPPLT <X). 

ANHEUSER-BUSCH BREWING ASS'N v. HIESTAND. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1910.) 

No. 1,604. 

1. CORPOBATIONS (§ 570*) POWEBS. 

A corporation organized under Illinois law has none of the natural 
rlghts or capaeities of Its individual members, its powers being only those 
eonferred by charter, either in express terms or by neeessary implication 
for the exercise of the powers named. 

lEd. Note. — For other cases, see Cornoratlons, Cent. Dlg. §§ 1511-1515; 
Dec. Dlg. § 370.*] 

2. CoBPORATioNs (§ 484*) — PowEBS — Debts of Other Corporation— Guab- 

ANTY— Ultra Vires. 

ïhe bankrupt, a corporation authorlzed to engage In wholesale liquor 
and rectifying business, and to supply liquor dealers and rectlflers with 
goods of every description at wholesale and to transact a gênerai commis- 
sion business, passed a resolution that G. & Co. and another corporation 
and one of Its customers deslred to borrow $4,000 to Increase its business, 
and had requested the bankrupt to guarantee the payment of its notes for 
that sum, and that the treasurer was thereby authorlzed to guarantee the 
payment of the notes as requested. At the time the notes were guaran- 
teed the bankrupt sold liquors to the borrower to the amount of $100 per 
month, and so continued thereafter. Helû, that the benefit to be derived 
by the bankrupt through the increase of the borrower's business was in- 
direct, making the transaction one of naked guaranty, which was ultra 
vires. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1815; Dec. 
Dlg. § 484.*] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

In the matter of the bankruptcy proceedings of the Liquor Dealers' 
Supply Company. An order was passed disallowing the claim of the 
Anheuser-Busch Brewing Association on objections filed by Henry 
Hiestand, as trustée in bankruptcy, and claimant appeals. Affirmed. 

The appellant, Anheuser-Busch Brewing Association, flled a claim In bank- 
ruptcy against the estate of Liquor Dealers' Supply Company, bankrupt, 

«For other cases see same topic & § îjdmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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which wfts disallowed by the référée on objections flled by the trustée (appel- 
îee), and ou application for review the District Court conflnned the disallow- 
ancé; hence this appeal. The clalm In question conslsts of 19 promissory 
notes, for $100 each, made by E. Goldstein C!ompany, each indorsed with a 
guaranty of pâyment, signed by "Sam Moyses" and "The LIquor Dealers' Sup- 
ply Op., Sam Moyses, Treas." 

Ail the facts were stipula ted for submission of the clalm and objections 
thereto substantlally as foUows: 

The bankrupt, LIquor Dealers' Supply Company, was incorporated under the 
laws of Illinois, and authorized "to engage in the wholesàle Uquor and rectl- 
fylng business and to supply liquor dealers, rectiflers and distillers with 
goods of every description at Wholesale, and to transact a gênerai commission 
business." Two of Its offlcers, together with EX Goldstein, organlzed a sep- 
arate Illinois corporation, named E. Goldstein Company, for a restaurant and 
saloon business. When the notes in controversy were executed, "Sam Moyses 
was practically In sole control of Ijlquor Dealers' Supply Company, owning 
almost ail of its stock, and also owned and controUed the stock of E. Gold- 
stein Company." Up to March 1, 1907, the E. Goldstein Company operated Its 
business, but its "stocks and assets" were then "sold to other parties." In 
April, 1906, E. Goldstein & Co. entered Into an arrangement with the appel- 
lant to purehase béer from the appellant — havlng theretofore used in its sa- 
loon other béer — for the purpose of securing a loan of money from the appel- 
lant; and the latter agreed to loan $4,000, provlded the notes were guaran- 
teed by Liquor Dealers' Supply Company. The loan was made accordingly 
and 40 notes of $100 each were given therefor, bearing such guaranty. Each 
note was dated Aprll 24, 1906, payable to appellant's order, "maturing month- 
ly for forty months," with interest. Twenty-one of thèse notes were taken 
up and.pald by the guarantor, and the présent clalm Is for the remalnder. 

By way of authority for the purported contract to guarantee payment ot 
the notes, a resolution was adopted by LIquor Dealers' Supply Company, re- 
citlng, in substance, its engagement "in the business of buylng and selllng liq- 
uors" ; that it "is désirons of increasing and extending its said business" ; 
that "any Increase in the business of Its customers tends directly to increase 
the business of thls corporation" ; that "E. Goldstein Company, one of Its cus- 
tomers," desires to borrow $4,000 "for the purpose of increasing its business, 
and has requested thls corporation to guarantee the payment of Its notes for 
sald sum" ; and that the treasurer "be, and he is hereby, authorized and dl- 
reeted In the name of the corporation to guarantee in writing the payment" 
of the notes as described. 

The LIquor Dealers' Supply Company "sold to B. Goldstein Company llquors 
to the amount of $100 per month" at that tlme, and so contlnued thereafter. 

Julius Goldizer, for appellant. 
William Freidman, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
bankrupt is an Illinois corporation, and the daim filed by the appellant 
for allowance against the estate in bankruptcy rests alone on purported 
contracts of the corporation, guaranteeing payment of spécifie debts 
of another corporation. Ail facts involved in the controversy are set- 
tled by stipulation, and the appeal from an order disallowing the claim 
présents a single question of law: Are the promises so made valid 
obligations against the estate ? We are impressed with no doubt either 
of the true bearing of the material facts so submitted, or of the rule 
of corporate limitation which then applies for answer to this question. 

As the bankrupt, Liquor Dealers' Supply Company, was a corpora- 
tion organized under the laws of Illinois, it had no powers except those 
which were conferred by charter, either in express terms or by neces- 
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sary implication for the exercise of the powers named. It obtained 
none of the natural rights or capacities of its individual members. Cen- 
tral Transportation Co. v. Pullman's Palace Car Ce, 139 U. S. 24, 48, 
11 Sup. Ct. 478, 35 L. Ed. 55, and cases cited ; 7 Am. & Eng. Encyc. of 
Law (2d Ed.) 695. Under its corporate charter the grant of authority 
is "to engage in the wholesale liquor and rectifying business, and to 
supply liquor dealers, rectifiers and distillers with goods of every de- 
scription at wholesale and to transact a gênerai commission business." 
The inquiry for powers which may be implied for the purposes of the 
business thus authorized is not free from confusion in opinions cited 
in the argument (from various jurisdictions), but comment hère is 
unnecessary upon the considérations which bave influenced departures 
from the above stated rule of strict limitation, for the reason that we 
believe such rule to be settled, for the instant case, by the Illinois dé- 
cisions, not only through their adoption of the gênerai rule, but by 
direct interprétation of like charter powers, to confer no implied au- 
thority to become answerable for the indebtedness of another party, 
without interest therein and for mère accommodation, declaring such 
promises ultra vires the corporation. National Home Building Associa- 
tion V. Bank, 181 111. 35, 39, 54 N. E. 619, 64 L. R. A. 399, 72 Am. 
St. Rep. 245 ; Wheeler v. Home Savings Bank, 188 111. 34, 37, 58 N. 
E. 598, 80 Am. St. Rep. 161. 

In partial récognition of thèse authorities (as we infer), it is conceded 
in the brief for appellant : 

"That a naked guaranty whereby a corporation enters Into a contract of 
suretyship for another person or corporation in a matter in which. It is in no 
manner interested is outside of the powers of a corporation." 

Nevertheless it is contended that a resolution of the corporation — 
reciting, in effect, that its guaranty is requested by a customer, for a 
loan desired by the customer to increase his own business, and that 
such increase of the customer's business "tends directly to increase the 
business of this corporation" — is effective to escape the tule referred to 
and give validity to such promise. For this contention, the appellant 
relies upon a line of cases marking exceptions from the gênerai rule 
above stated, with the following Illinois décisions cited as leading ex- 
amples: Richelieu Hôtel Co. v. Mil. Encampment Co., 140 111. 248, 
263, 29 N. E. 1044, 33 Am. St. Rep. 227; Green Co. v. Blodgett, 159 
111. 169, 42 N. E. 176, 50 Am. St. Rep. 146; Central Lumber Co. v. 
Kelter, 201 111. 503, 66 N. E. 543 ; Kraft v. West Side Brewery Co., 
219 III. 205, 76 N. E. 372; Elue Island Brewing Co. v. Fraatz, 123 111. 
App. 26, 29. The Richeheu Hôtel Co. and Green Co. Cases are satis- 
factorily distinguished from the case at bar, in the opinion by Mr. Chief 
Justice Cartwright, in National Home Building Ass'n v. Bank, ante, 
and each of the other citations is alike distinguishable. In the first- 
mentioned case, a subscription made by the hôtel company, jointly with 
numerous other subscribers, to procure the location in Chicago of a 
military encampment, was held to be within its corporate powers as an 
"expédient directly calculated to increase the number of patrons of the 
hôtel" ; and each of the others is of like nature, having for the single 
purpose of the subscription or agreement a benefit directly accruing 
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therefrbm to tlie business of the promisor corporation in obtaining new 
customers. Assuming that power may be implied "to adopt and pro- 
mote ail reasonable expédients directly calculated to increase the num- 
ber of patrons of the business," this resolution of the corporation to 
guarantee payment of its présent customer's loan neither states nor 
contemplâtes any such direct benefit to the guarantor. The prêteuse 
of benefit through increase of the customer's business is indirect, not 
within either authority cited ; and the utmost import of the resolution 
is to secure the good will of the customer, the usual inducement held 
eut to guarantors, making it a case of "naked guaranty" of the debt 
of another, not within the corporate powers. 

The fact that Moyses owned most of the stock in both corporations 
may explain the transaction, but it gives the corporation no authority 
to exceed its powers wherein the interests of creditors and the public 
are involved. 

The claim was rightly disallowed, and the order of the District Court 
is afjfirmed. 



BALTIMORE & 0. R. CO. v. ROOT. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1910. Rehearing De- 
nied February 10, 1910.) 

No. 1,588. 

1. Master and Servant (§ 185*) — Raileoad Company— Dutt to Keep En- 

GiNES IN Repaie— Delegaiion of Duty to Fellow Seevant of Injubed 
Employé. 

The obligation resting upon a railroad eompany as master to exercise 
reasonable care in keeping its englnes in repair, whlch Includes the mak- 
ing of inspection, tests, and examinatlons at proper intervais, is one of 
positive duty, directly owing to the servants engaged in their use; and 
the Company Is answerable to such servants for nonperformance of thls 
duty by its other servants to vi^hom its performance is delegated, and thls 
irrespective of the relation otherwise existing between its varions em- 
ployés. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 385- 
421 ; Dec. Dig. § 185.*] 

2. Masteb and Seevant (§ 189*) — Mastee's Liability fob Injuby to Sebv- 

ANT— Raileoad Company— Defective Engine. 

Plalntlff was severely injured by the blowlng out of a wash-out plug in 
the boiler of the locomotive engine on which he was worklng as flreman 
in the employ of défendant railroad eompany. Such plugs were made of ■ 
copper or brass, and screwed in. They were required to be unscrewed 
every six or eight days at the shops to wash out the boiler, and, owing 
to the soft material, the threads soon became worn, and required constant 
inspection and attention by the foreman at the shops, who was charged 
with that duty, and renewal every eight or nlne months. The boiler of 
such engine was washed out on the morning of the accident, but the 
washer was unable to unscrew the particular plug in question, and so re- 
ported to the foreman, who dlrected hlm to leave it in place and use an- 
other opening, and sent the engine out without further inspection of the 
plug. After it was blown out, the threads were found to be worn and in 
a strlpped condition. Held that, in relation to hls duty to inspect the 
plug and see that It was In good condition, the foreman of the shop was 

»FoT other casée see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

k 
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not a fellow servant of plaintiff, and tttat the facts warranted a findlng 
tîiat défendant was négligent and liable for plalntlff's injury. 

[Ed. Note.— For otber cases, see Master and Servant, Cent Dig. || 428, 
fô3, 442 ; Dec. Dig. § 189.*] 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

Action by Claude E. Root against the Baltimore & Ohio Railroad 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

The plaintiff in error was défendant below in the suit of Claude E. 
Root to recover for injuries incurred in its service and alleged to be 
caused by its négligence. Upon trial of the issues to a jury, verdict 
was rendered against the plaintiff in error, and this writ is prosecuted 
for reversai of a judgment entered accordingly. The only question 
raised is the sufficjency of évidence for submission to the jury, and 
the material facts involved therein are stated in the opinion. 

Samuel D. Miller, for plaintiff in error. 
H. W. Mountz, for défendant in error. 

Before BAKER and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The verdict and judgment in this case 
rest upon undisputed facts in évidence of an explosion and résultant 
injury suffered by the plaintiff below, together with facts and circum- 
stances either proving or tending to prove the cause of the explosion, 
and no controversy appears to hâve arisen upon the trial beyond the 
contention on behalf of the défendant that thèse facts were insufBcient 
to authorize a finding of liability. Under this contention, as a prop- 
osition of law, motions were màde to direct a verdict iri favor of the 
défendant, and error is assigned for the adverse rulings of the trial 
court thereupon, as the sole ground upon which reversai is sought. 

The plaintiff was a locomotive fireman in the service of the défend- 
ant railway company, and was seriously injured in an explosion caused 
by the blowing out of a wash-out plug in the front end of the engine 
while he was on duty. In référence to the tendency of thèse plugs to 
become defective, and the care required and usually exercised by the 
foreman and spécial servants of the company charged with such duty, 
the testimony shows that wash-out opehings were provided in the 
boiler, to be securely closed by means of thèse plugs when the engine 
was in use ; that the spécial servants referred to were required to 
wash out the boilers to fit them for service, usually every six or seven 
days, removing the wash-out plugs for such purpose; that the plugs 
were made of copper or brass and screwed into the openings in the 
Steel flue sheets; that the softer threads of the plugs thus became 
speedily worn and thereafter unsafe for further use under the pressure 
of steam in the boilers, so that fréquent inspections of the plugs — 
usually at each washing of the boilers — and renewal when defective 
were well recognized duties, delegated to thèse spécial servants ; that 
ordinarily the plugs in use required renewal every eight or nine 
months ; and that the plaintiff had no part in the performance of thèse 

•For other cases see same topic & § numeer jn Dec. & Am. Diga. 1907 to date, & Rep'r Index» 
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duties. Oii the occasion in controversy, the engine was delivered from 
the shopsfpf service, after it had been washed out, and the engineer 
had started up, under normal steam pressure, with the fireman (plain- 
tiff) attending to the fire, when the plug referred to was blown out, 
and the fireman overwhelmed in a blast of steam, fire, and ashes from 
the fire box. The plug was found, identified, and produced in évi- 
dence, and the foreman, charged with inspection and repair (called on 
behalf of the plaintiff below as a witness), aptly describes its appear- 
anCe in thèse words : "The thread is wom and in a stripped condition." 

In the testimony of Foreman Wade, the above-mentioned witness, 
his duty is defined to be "complète inspection and repair work on 
engines delivered" to the shop, and he states, in substance, thèse f ur- 
ther facts: That this engine was so delivered, the plug in question 
taken out, and the boiler washed on July 2d ; that after service the en- 
gine was again returned to the shops, on the morning of July 8th — 
the day of the accident — when the flues were calked and the boiler 
washed out ; that on this last occasion the boiler washer attempted to 
remove such plug by use of a wrench, but failed to unscrew it and so 
reported to the foreman (witness), who then made like trial and fail- 
ure ; that thereupon the foreman directed the helper to leave that plug 
in place and wash out the boiler through another opening; and that 
this course was foUowed out, and the engine thus delivered for the 
service in question, without further trial or examination of the plug so 
left in place and discovered to be out of order. 

The entire argument for reversai proceeds on the assumption that 
the last-mentioned direct évidence upon the issue is without force, as 
tending merely to prove "négligence of fellow servants" therein, and it 
is contended, in substance, that the other facts are insufficient to sup- 
port the charge for the alleged reason that they amount only to proof 
"that the plug blew out," or of "the happening of an accident," and 
that the doctrme of res ipsa loquitur is not applicable in favor of the 
plaintiflf in such view, under the relationship of master and servant. 
We believe both of thèse théories in référence to the effect of the 
évidence to be untenable, and that a finding of breach of duty on the 
part of the défendant company, as charged in the complaint, was au- 
thorized under the facts recited. The proposition that the doctrine 
of res ipsa loquitur is inapplicable between thèse parties to raise a 
presumption of négligence from the mère happening of an accident is 
beside the présent inquiry. Nor is it needful, as we believe in the light 
pf thèse facts, to ascertain whether that doctrine may not be applied 
within the gênerai rules of évidence to infer négligence in fact from 
the occurrence. 

The obligation resting on the défendant company, as master, to exer- 
cise reasonable care in keeping its engines in repair — which includes the 
making of "inspection, tests and examinations at proper intervais" — is 
one of positive duty, directly owing to the servants engaged in their use, 
and the nile is well settled that the master is answerable to such 
servants for nonperformance of this care by its other servants, to 
whom performance is delegated, and this irrespective of the relation 
otherwise existing between the varions employés of the master. Union 
Pacific Railway Co. v. Daniels, 152 U. S. 684, 688, 14 Sup. Ct. 756, 
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38 L. Ed. 597, and authorities cited; Northern Pacific R. R. Co. v. 
Peterson, 162 U. S. 346, 353, 16 Sup. Ct. 843, 40 L. Ed. 994. The 
plairtifï's complaint plainly charged breach of duty on the part of the 
défendant within this rule as the cause of his injury, and the above- 
mentioned testimony of the foreman, who was the personal représenta- 
tive of the master for performance of the duty, tended to prove the al- 
leged nonperformance — both^by way of direct évidence as to the trans- 
actions and in statement of facts from which négligence may reason- 
ably be inferred — so that its materiality is estabhshed by the rule above 
cited. 

While the testimony does not disclose the length of time the plug had 
been retained in use — whether longer or shorter than the usual period 
of renewal, "every eight or nine months" — we believe that the facts 
which were in évidence furnish ample authority for the inferences of 
fact that the threads of the plug were worn and stripped when the 
engine was returned to the shop on the morning of July 8th, and that 
reasonable and ordinary care was not then exercised to remove the 
plug and remedy the defect. Whether this condition was due to long 
use, or to faulty insertion of the plug on July 3d — a well-known cause 
of stripping and danger, under the évidence — it may well be inferred, 
not only that the inspection usually required when the boilers were 
washed out would hâve disclosed the defect, but that reasonable care 
under the circumstances shown required such inspection and renewal 
of the plug. 

We are of opinion therefore that error is not well assigned, and the 
judgment against the plaintiflf in error is afïîrmed. 



MacDONALD ENGINEERING 00. t. MANNS. 

(Circuit Court of Appeals, Second Circuit. Marcli 7, 1910.) 

No. 124. 

1. Mastee and Servant (§ 116*)— Injtjeies to Servant— New Yokk Labob 

La W— ' ' SCAFFOLD. ' ' 

Défendant desiring to remove certain false work in thie ceillng over tlie 
bins of an elevator, stringers were laid on angle irons standing 3 feet 
above tlie floor on each side of an open bin about 20 feet apart, and loose 
planks were laid across the stringers. The stringers were made, under 
directions of defendant's assistant superintendent, out of 2x6 material 
which had been previously used, varying from 5 to 9 feet long. ïhese 
were laid together, overlapplng each other, and fastened together with 
nails, which did not go through more than two planks ; the whole strlnger 
being 21 feet long and 6 Inches thick. PlaintiÊC, a laborer, laid two of the 
stringers on the angle irons over one of the opeu bins, and while taking 
down the false work a pièce 2x6 and 5 feet long fell on the plank, brêak- 
Ing one of the stringers and precipitating plaintilï to the bottom of the 
bin, 75 feet below. Held, that the structure was a "scafCold" within La- 
bor Law N. Y. (Consoi. Laws, c. 31) § 18, which défendant eaused. to be 
furnished to plaintiff, making défendant absolutely answerable for the 
safety of such érection. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 116,* 
For other définitions, see Words and Phrases, vol. 8, p. 7795.] 

•For other cases see same topio & % ndmbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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2. Masteb and Sebvant (§ 288*) — Injtjeies to Seevant — Assumed Eisk — 
Question fob Juby. 

Whether plaintlff assumed the risk of any obvlous defect In the stringer 
held for the jury. 

[B'd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ lOCS- 
1088 ; Dec. Dig. § 288.* 

Assumptlon of rIsk Incident to employment, see note to National Ace. 
Soc. V. Dolph, 38 C. O. A. 314.] 

In Error to the Circuit Court of the United States for the Western 
District of New York. 

Action by John Manns, by Fred Manns, his guardian ad litem, 
against the MacDonald Engineering Company. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

Love & Keating (G. P. Keating, of counsel, and WilHam J. Donovan, 
on the brief), for plaintiff in error. 

Bissell & Ladd (C. E. Ladd, of counsel), for défendant in error. 
Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. In this case the défendant was erecting a 
grain elevator building, and it became necessary to remove certain f aise 
' work from the ceiling above the bins. To accomplish this stringers 
were laid upon angle irons which stood some 3 feet above the floor 
on each side of an open bin about 30 feet apart, and loose planks laid 
across thèse stringers. The false work was only about 5 feet above 
the planks, so that the workmen standing on them could reach up and 
remove it. Three stringers had been made under the direction of the 
def endant's assistant superintendent out of 3x6 material which had been 
previously used, varying from 5 to 9 feet in length. Thèse were laid 
together, overlapping each other, and fastened with nails that did not 
go through more than two planks; the whole stringer being 21 feet 
long and 6 inches thick. The plaintiff, who was a gênerai laborer, 
and another workman, laid two of thèse stringers on the angle irons 
over one of the open bins, and across them placed plank on which to 
stand. While taking down the false work, a pièce of it, 2x6 and 5 
feet long, fell upon the planks, with the resuit that one of the stringers 
broke, and the plaintiff dropped some 75 feet, to the bottom of the bin, 
sustaining severe injuries ; his companion being killed. 

We think this structure was a scaffold, within section 18 of the 
New York labor law, which the défendant "caused to be furnished" 
to the plaintiff. That law makes the défendant answerable absolutely 
for the safety of such a scaffold. Stewart v. Ferguson, 164 N. Y. 553, 
58 N. E. 662. The accident itself indicates that the stringer which 
broke was insufficient, and there was testimony to the effect that it 
was improperly constructed from unsuitable material. Notwithstand- 
ing this, the plaintiff assumed the risk of any obviôus defect in the 
stringer. Whether there was such a defect was a question for the 
jury, and they hâve answered it to the contrary under instructions 
which, taken together, correctly advised them of the law. 

Judgment affirmed. 

*For other cases Sfo sa m" tcpio fi § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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UNITED STATES v. ST. LOUIS, I. M. & S. KY. CO. 

(Circuit Court of Appeals, Elghth Circuit. March 1, 1910.) 

No. 2,960. 

CABEIEES (§ 211*) TWENTY-EIGHT HOUR IiAW— EQUIPMENT OF STOCK PENS. 

The 2S-hour law (Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. 
St. Supp. 1909, p. 1178]) does not require a <îarrier to maintain any partic- 
ular liind of équipaient of its stock pens, permanent or otherwlse, except 
in so far as to render them suitable for the humane purpose of properly 
feeding, watering, and resting tlie particular slilpment of stock unloaded 
Into ttiem. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 926-928; Dec. 
Dig. § 211.*] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas. 

Action by the United States against the St. Louis, Iron Mountain 
& Southern Railway Company. Judgment for défendant, and plain- 
tiff brings error. Affirmed. 

William G. Whipple and Powell Clayton, for plaintiff in error. 

E. B. Kinsworthy and Lewis Rhoton, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and McPHERSON, 
District Judge. 

ADAMS, Circuit Judge. This was a suit to recover a penalty im- 
posed by section 3 of the act of June 29, 1906 (34 Stat. 608, c. 3594 
[U. S. Comp. St. Supp. 1909, p. 1179]), known as the "Twenty-Eight 
Hour Law." The United States charged in its complaint that the de- 
fendant railway company at a certain time and place failed to unload 
a shipment of cattle and sheep in a humane manner into properly 
equipped pens for rest, water, and feeding, as required by the act. The 
trial below resulted in a judgment for the défendant, from which the 
United States prosecutes error. 

The agreed facts upon which the case was submitted conclusively 
show that the stock was unloaded within the time prescribed by the act, 
driven in a humane manner into pens conveniently located, fed with 
good and wholesome hay, watered with fresh and wholesome water, 
and kept there for more than five hours. The pens were located on 
high leverground, which at the time in question was perfectly dry. 
The hay was eaten from the dry ground, upon which it had been 
thrown, and the water was drunk from clean tubs temporarily placed 
within the inclosures. In the language of the agreed facts, "on this 
particular occasion the car load of cattle and sheep were properly fed 
and watered." The only complaint is that no permanent hayracks or 
water troughs were in the pens from which the stock could eat and 
drink. We think this complaint is without any merit. No penalty is 
imposed by the act, except for individual violation of its provisions. 
It contains no provision requiring the carrier to maintain any particular 
kind of equipment of its stock pens, permanent or otherwise. The con- 
dition of the pens seems to hâve concerned Congress in making the 
enactment so far, and so far only, as it served the dominant and hu- 

•For other cases see same toplc & S numeeh In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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mafle purpose of properly feeding, watering, and resting the stock. 
The equipment of the pens'must be such, and need be only such, as 
serves that purpose at the time the stock is unloaded into them. 
The judgment is affirmed. 



ATCHISON, T. & S. F. Rï. CX). v. FREDERICKSON. 

(Circuit Court of Appeals, Nlnth Circuit February 7, 1910.) 

No. 1,734. 

1, Courts (§ 322») — Jurisdiction or Fsdeeal Courts— Avebment of Citi- 

ZENSHIP. 

A mère averment that a party is a résident or Inhabitant of a certain 
State is not an averment of his cltlzenship in that state, for the purpose 
of showing the jurisdlctlon of a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. § 878 ; Dec. Dig. § 
322.» : 

Diverse cltlzenship as a ground of fédéral jurisdlctlon, see notes to 
Shlpp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

2. Courts (§ 325*) — Jurisdiction or Fédéral Courts— Diversitt op Citi- 

ZENSHIP. 

Absence of sufficient avermçnt of dlversity of cltlzenship, or of facts 
In the record shovs^ing such dlversity, is fatal to the jurisdlctlon of a féd- 
éral court, where no other ground of jurisdiction appears, and the defect 
cannot be walved by the parties. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 884; Dec. Dlg. § 
325.*] 

In Error to the Circuit Court of the United States for the Southern 
Division of the Southern District of CaUfornia. 

Action by Andrew J. Prederickson against the Atchison, Topeka & 
Santa Fé Railway Company. Judgment for plaintifï, and défendant 
brings error. Reversed. 

E. W. Camp, U. T. Clotfelter, and A. H. Van Cott, for the plain- 
tiff in error. 

Burt Chellis and J. W. Swanwick, for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, ând HUNT, 
District Judge. 

GILBERT, Circuit Judge. The plaintifï in error raises in this court 
for the first time the question of the jurisdiction of the Circuit Court. 
There was: no ground of jurisdiction other than diversity of the citizen- 
ship of the parties, and the only allégation as to the citizenship of the 
défendant in error was that "he is an inhabitant of the city of Los 
Angeles, in the county of Los Angeles, state of California." On the 
witness stand he testified that his "home" was in Détroit, Mich. To 
allège that one is an inhabitant is not to allège that he is a citizen. 
United States. v. Rhodes, 1 Abb. U. S. 39, Fed. Cas. No. 16,151. It 
is équivalent only to saying that he is a résident. "It has long been 
settled," said Mr. Justice Harlan, "that résidence and citizenship are 
wholly différent things, within the meaning of the Constitution and the 
laws defining and regulating the jurisdiction of the Circuit Courts of 

•For other cases See same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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the United States, and that a mare averment of résidence iri a par- 
ticular state is not an averment of citizenship in that state for the pur- 
pose of jurisdiction." Steigleder v. McQueston, 198 U. S. 141, 25 
Sup. Ct. 616, 49 L. Ed. 986, citing Parker v. Overman, 18 How. 137, 
15 h. Ed. 318; Robertson v. Cease, 97 U. S. 646, 34 L. Ed. 1057; 
Everhart v. Huntsville Collège, 120 U. S- 233, 7 Sup. Ct. 555, 30 L. 
Ed. 623 ; Timmons v. Elyton Land Co., 139 U. S. 378, 11 Sup. Ct. 585, 
35 L. Ed. 195 ; Denny v. Pironi, 141 U. S. 131, 11 Sup. Ct. 966, 35 L- 
Ed. 657 ; Wolfe v. Hartford U & A. Ins. Co., 148 U. S. 389, 13 Sup. 
Ct. 602, 37 L. Ed. 493. 

Absence of sufficient averments of diversity of citizenship, or of 
facts in the record showing such diversity, is fatal ; and the defect 
cannot be waived by the parties, nor can their consent confer jurisdic- 
tion. Thomas v. Board of Trustées, 195 U. S. 207, 25 Sup. Ct. 24, 
49 L. Ed. 160. 

It follows that the judgment must be reversed, and the cause re- 
manded to the Circuit Court, with instructions to dismiss the same. 



CRANFOED CO. V. TRAINOB. 

(Circuit Court of Appeals, Second Circuit. March 7, 1910.) 

No. 154. 

Master AND Servant (§§ 286, 288*)— Injuries to Servant— Defecuve Soaf- 
FOLD— Négligence— AssuMED Eisk— Question fob Jurt. 

In an action at common lavp for injuries to a servant caused by a fall 
from a scafCold construeted of defective material, wliether défendant was 
négligent in failing to exercise reasonable care to furnlsti safe appliances, 
and whether plaintlfï assumed ttie risls, were for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1010- 
1050, 1068-1088 ; Dec. Dig. §§ 286, 288.* 

Assumptlon of rislt Incident to employment, see note to Cliesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Nevi? York. 

Action by Andrew Trainor against the Cranford Company to re- 
cover damages for personal injury. From a judgment for plaintifif, 
défendant brings error. AfSrmed. 

W. A. Jones, Jr. (Alden S. Crâne, of counsel), for plaintifif in error. 
Robert Stewart (Ralph G. Barclay, of counsel), for défendant in 
error. 

Before EACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The plaintifif, a servant of the défendant, 
was engaged in cleaning the tubes of a horizontal cylindrical steam 
boiler. To do this lie had to stand on two planks, about 2x12, rest- 
ing at one end on a wooden horse standing directly in front of the 
boiler, and at the other end upon a joist placed there for that pur- 
pose. The plaintifï had to push a steel brush at the end of a long 
handle forward and back in thèse tubes of the boiler, and so was 

•For other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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obliged to walk forward and back on the planks. While so doing he 
says one of the planks tilted sidewise, and, the heel of his left foot 
catching between the planks, he lost his balance and f ell to the ground, 
a distance of some-4i^ feet. The proof is that the planks, which 
were brought into court and shown to the jury, were somewhat 
warped, so that, if laid upon their convex sides, they had a tendency 
to roll ot- wabble. This particular horse and thèse particular planks, 
no others being furnished by the défendant, had been used in this 
way in the cleaning of the boiler tubes for some three years, and the 
plaintiff had used them twice before the accident. 

The action was at common law, which imposes the duty on the mas- 
ter to exercise reasonable care in furnishing safe appliances to his 
servants. On the other hand, the servants assume the risk of obvions 
defects. No conclusive inferences could be drawn from the proofs, 
so that the question of the defendant's négligence and of the plaintiff's 
assumption of defects could not be disposed of by the court as matters 
of law. They were properly submitted to the jury, and, taking the 
whole charge and the answers to the requests to charge together, we 
think the jury was fairly instructed as to the law. 

Judgment affirmed. 



WALSH V. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit Decem'ber 3, 1909.) 

No. 1,469. 
Bail (§ 44*)-^Fedkral Courts— Right to Release on Bah, Aptee Affibm- 

ANCE ON EeROK. 

The affirmance by tlie Circuit Court of Appeals of a Judgment of con- 
viction in a criminal case Is the end of tlie proceedings in error, and that 
court has no power to continue defendant's bail, nor to admit him to new 
bail pending his application to the Suprême Court for a writ of certiorari ; 
but the court maj', for good cause shown, defer the beginning of his sen- 
tence for a reasonable time. 

[Ed. Note.— For other cases, see Bail, Dec. Dig. § 44.*] 

Criminal prosecution by the United States against John R. Walsh. 
On motion to continue bail. Motion denied. 
See, also, 174 Fed. 615, 631. 

Before GROSSCUP and BAKER, Circuit Judges, and HUM- 
PHREY, District Judge. 

PER CURIAM. The pétition for rehearing having been overruled, 
motion is made to continue the présent bail, or admit Walsh to new 
bail, pending his application to the Suprême Court for a writ of cer- 
tiorari. This motion must be overruled. Bail is a stay of proceed- 
ings, arising out of, and a part of, the pendency of a writ of error. 
The proceedings in error ended, the right to admit bail is ended. 
The proceedings in error are now at an end. This court is not, in 
cases of this kind, an intermediate court, from whose judgment a writ 
of error can, as a matter of right, be sued out. This court cannot it- 
self issue a writ of error to the Suprême Court. If there is to be fur- 

•For other cases see sarae topic & § numeer in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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tfier review, the writ must come, if it cornes at ail, from the Suprême 
Court itself. The order of this court, unless and until arrested by the 
Suprême Court, is a final order; and in the interval, no proceedings 
in error are pending. There is, therefore, no pending proceeding 
upon which to predicate the continuation or taking of bail. 

But, although Walsh must be surrendered to the custody of the offi- 
cers of the law, the court has power, on his motion, to defer the be- 
ginning of the sentence, named in the judgment, for such time as, 
within the judgment of the court, is reasonable, as for instance, in case 
of temporary illness, or a necessity, involving the interest of others as 
well as himself, that his affairs should be arranged, or an application, 
in good faith, being about to be made to the Suprême Court for a writ 
of certiorari, pending such application, provided the same be within a 
reasonable time. This power is frequently exercised in the case of 
sickness, and the necessity of arranging affairs, by the court imposing 
sentence, and, for the purpose of affording a reasonable time to make 
application to the Suprême Court, has been exercised by the Court of 
Appeals for the Second Circuit in the Morse Case, in committing 
Morse to the Tombs, instead of to the imprisonment named in the 
sentence. And, in the exercise of this power, if Walsh, in open court 
moves for it, we will commit him to the custody of the marshal, pend- 
ing application to the Suprême Court for writ of certiorari, provided 
such application be submitted to that court on or before the 3<i day of 
January, 1910. 



EDINGTON V. MASSON et al. t 
(Circuit Court of Appeals, Flfth Circuit. March 29. 1910.) 
No. 1,903. 

BANKRUPTCT (§ 17S*) RlGHTS OF INSOLVENT— SETTLEMENT OF LiEN. 

Where an insolvent In Alabama contested his father's will, he was en- 
titled, as agalnst his creditors, to abandon or settle the contest at any 
stage, at his élection, and on his subséquent adjudication as a bankrupt 
his trustée had no cause of action growing out of the settlement or aban- 
donment, unless to recover any sum or sums the bankrupt might hâve 
received and afterwards transferred in dérogation of the bankruptcy 
law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. 178.*] 

Appeal from the District Court of the United States for the Southern 
District of Alabama. 

Action by D. H. Edington against J, Henry Masson and others. 
Judgment for défendants, and plaintifï appeals. Affirmed. 

W. H. Mcintosh, Jos. C. Rich, and Chas. P. Fenner, for appellant. 
Gregory L,. Smith and Harry T. Smith, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In Alabama, when an insolvent contests his 
father's last will, he may abandon or settle the contest at any stage of 
the litigation upon any terms he pleases, and his creditors hâve no 
cause to complain, and his subséquent adjudication in bankruptcy will 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
177 F. — 14 t lUhearing denied April 16. 1910. 
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not give the trustée any cause of action growing out of such settlement 
or abandonment, unless it be to recover any sum or sums the bankrupt 
may hâve received and afterwards transferred in dérogation of the 
bankruptcy law. 
The decree of the District Court is affirmed. 



PARKER V. STEBLER et al. 

(CTrcult Court of Appeals, Nlnth Circuit. March 7, 1910.) 

No. 1,699. 

1. Patents (§§ 58, 62*)— Pmob Use— Bueden and Measueb of Pboojt to Es- 

TABLISH. 

The burden of proof to establlsh a défense of prlor use to Invalldate a 
patent rests on the défendant, and, where oral testlmony of witnesses 
speaking from memory only Is relied on, it must be so clear and satis- 
factory as to convlnce the court beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. §§75, 78; Dec. Dlg. 
§§ 58, 62.» 

Priorlty and contlnuance of public use of Invention as afCectIng patenta- 
billty, see note to Eastman v. May or, etc., of City of New York, 69 C C. 
A. 646.] 

2. Patents (§ 328*)— Validitt and Infbingement— Hand-Tbuck. 

The Bryan patent. No. 714,140, for a hand-truck particularly deslgned 
for moving boxes in a fruit packlng house and havlng a clamplng device 
by whlch the lower one of a tler of boxes may be grasped and the whole 
tler Ufted and moved wlthout separate handllng, was not antlcipated and 
discloses patentable Invention of such merit as to entitle it to a fairly 
libéral construction. Also, held Infrlnged. 

Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

Suit in equity by Fred Stebler and Austin A. Gamble against George 
D. Parker. Decree for complainants, and défendant appeals. Af- 
firmed. 

The appellees, as owners of the patent issued to Edgar J. Bryan on Novem- 
ber 25, 1902, letters patent for a new and useful hand-truck, brought a suit 
against the appellant, alleglng that he had Infrlnged their patent. Upon the 
final hearlng the trial court sustained the patent as to clalms 1, 12, 14, 15, 
and 16, found that the appellant had infrlnged the same, and referred the 
cause tp a mastei;' to state the amount of gains, profits, and advantages and 
to assess damages theref or, and enjoined the appellant from further inf ringing 
said clalms. The clalms are as follows: 

"1. The comblnatlon wlth a truck of a pair of plvoted clahip members, ànd 
a foot-lever fulcrumed upon the truck adjacent to the front end and arranged 
at the inner side thereof wlthin reaeh of the foot of the operator while grasp- 
Ing the handles of the truck In the elevated position of the latter, sald foot- 
lever being connected to both clamp members for slmultaneous opération 
thereof." 

"12. The comblnatlon wlth a truck of a pair of elamp members which norm- 
ally lie in a longitudinal alignment transversely of the truck, and bave Inter- 
mediate fulcrum connections therewith, sprlng actuated means to normally 
hold the clamp members in mutual alignment, and controUing means to over- 
come the tension of the sprlng and to throw the clamp members out of align- 
ment." 

"14. The comblnatlon wlth a truck of a pair of clamp members, and means 
for manlpulating the same to grip an object to be carrled upon the truck, 

»For other cases see same topio & § numbeb In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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each clamp member embodying a shank whlch is dlsposed transversely of the 
truck and projected In opposite directions across the adjacent side of the 
truck ; the shank heing Intermediately fulcrumed within the area of the truck 
to swing longitudinally thereof, and the outer free end of the shank being pro- 
vidcd with a jaw whlch Is set at an angle to the plane of the truck and works 
in au arc of a circle dlsposed longitudinally of the truck. 

"15. The combination with a hand-truck of foot-controUed, object-supporting 
means earried by the forward end portion of the truck, and hand-grips pro- 
jected rearwardly at substantially right angles from the opposite side members 
of the truck and loeated Intermediate of the ends thereof and near the rear 
end of the truck. 

"18. The combination with a hand-truck having the rear ends of its side 
members formed into handles, of object-engaging means working at the front 
of the truck, a foot device for controlling the object-engaging means, said de- 
vice being arrangea adjacent to the front end of the truck and at the inner side 
thereof within reach of the foot of an operator when the truck is in an ele- 
vated position, and hand-grlps projected rearwardly at substantially rlght 
angles from the opposite side members of the truck and loeated adjacent to 
und independent of the handles at the rear ends of the side members of the 
Kruck." 

Tracy C. Becker and Raymond Ives Blakeslee, for appellant. 
Frederick S. Lyon, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
Bryan truck is devised for the purpose of transporting boxes, and was 
particularly designed for use in packing houses in which oranges and 
îemons are packed in boxes. The boxes being stacked in tiers in the 
packing house, the invention provides a means operated by the foot 
of the operator to throw clamping jaws into engagement with the 
lower box or crate of the tier so that the pile of loaded boxes so en- 
gaged may be moved without touching any of them with the hands 
and without the necessity of tipping the pile so as to insert the truck 
beneath the lower box as was necessary with the trucks theretofore in 
use. With the Bryan truck it is necessary only to push the truck 
up to the front of the tier of boxes, tip the truck into an upright posi- 
tion so that the clamping jaws are projected alongside the lower box, 
then with the foot depress the foot-lever so as to bring the jaws into 
engagement, pull back on the truck, and carry the tiers of boxes wher- 
ever desired. There the tier of boxes is tipped until the lower box 
rests on the floor. The weight of the box being relieved from the 
clamps, the latter are automatically released by a spring and the tier of 
boxes is deposited. The advantages of the invention are apparent. 
One is that the tier of boxes is not required to be tipped forward in 
order to be taken on the truck; another is that the load may be dis- 
charged by simply tipping the truck forward until the lower box 
touches the floor; and another is that it dispenses with the necessity 
of stacking up the boxes in a packing house in such a manner as to 
leave room to tip back the tiers in order to get the nose of the truck 
under the lowest box as was done with the trucks formerly in use, 
thereby securing economy of space in the packing house. 

The évidence is that the invention went into immédiate and gênerai 
use. The appellant does not deny the value of the invention nor the 
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fact that it at once went into gênerai and extensive use, a use which 
has continuée! up to the présent time, to the supercession of ail other 
trucks. His principal défense is that of prier use. He relies upon 
the évidence that one Ruggles in the year 1897 invented and thereafter 
used a truck which embodied ail the essential features of the Bryan 
patent. The évidence as to the nature of the Ruggles' invention, its 
successful use, and its précise features, is somewhat conflicting. He 
made but two trucks. The first was not satisfactory and was used 
but for a very short time. There is testimony that he then constructed 
another with certain changes and used it in a packing house in Red- 
lands for two or three years, when the irons were removed therefrom 
and were sent East to the Kilbourne-Jacobs Manufacturing Company 
at Columbus, Ohio, in 1901. There was produced in évidence some 
of the irons taken from the first truck made by Ruggles, and also a 
truck prepared under the direction of Ruggles in June, 1908, for use 
as an exhibit upon the trial in the court below. The old irons of the 
first truck difïer from the irons in the truck so exhibited; but the 
testimony of Ruggles and that of other witnesses is that the recon- 
structed truck is in ail respects the same as the second truck which 
he made, the irons of which were shipped East as above stated. The 
irons which were sent East were not produced in évidence. Some at- 
tempt was made to show that inquiry had been made for them, and 
that they could not be found; but there was no déposition taken of 
any member of the firm to which they were sent, and their absence is 
not satisfactorily accounted for. Ruggles never made or caused to 
be made or used more than the two trucks so mentioned. He never 
took steps to manufacture trucks under his invention, and it is a 
significant fact that, although he was an inventor of other devices and 
was at that time applying for patents thereon, an application for one 
of which he filed on December 26, 1899, and for two others on October 
30, 1900, he never filed an application for a patent on his truck, but, 
on the other hand, discarded his own invention and used the appellees' 
trucks. The évidence is convincing that Bryan knew nothing of the 
Ruggles invention prior to the time of applying for his patent; but 
there is testimony that Ruggles thereafter called his attention to the 
fact that he had invented a similar truck and informed him that it 
had not been what he would like it to be, and that he had set it aside. 
In view of ail the testimony, some of which is conflicting, on this 
branch of the case, we are not prepared to say that the trial court was 
in error in holding that the évidence was insufficient to show that the 
Ruggles invention anticipated the Bryan invention or was a success- 
ful device, but that, on the contrary, it was a disappointment to Rug- 
gles and was a failure and was discarded by him. It is well settled 
that the défense of prior use must be established by évidence which 
proves it beyond a reasonable doubt. The question of novelty is a 
question of fact. Turrill v. Michigan Southern R. R. Co., 1 Wall. 
491, 17 L. Ed. 668. And it has been held that the oral testimony of 
many witnesses, if unsupported by any évidence consisting of docu- 
ments or things, must be very reasonable or very strong to establish 
the défense of prior use. The Barbed Wire Patent, 143 U. S. 275, 12 
Sup. Ct. 443, 450, 36 L. Ed. 154; Deering v. Winona Harvester 
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Works, 155 U. S. 386, 15 Sup. Ct. 118, 39 L. Ed. 153. In the présent 
case no physical évidence of the Ruggles invention is produced in 
évidence sa-ve a truck which was made for use in évidence, constructed 
from memory seven years after the original truck had disappeared 
from view. The irons which are produced and which were taken 
from the first expérimental truck made by Ruggles cannot be said to 
furnish physical évidence of his invention, for only a portion of those 
irons was produced, and those which were produced obviously could 
not be used, fashioned as they are, in the device which is exhibited 
as the Ruggles invention. In Cantrell v. Wallick, 117 U. S. 689, 6 
Sup. Ct. 970, 29 L. Ed. 1017, the court said : 

"The bnrden of proof is upon the défendants to establish this défense. For 
the grant of letters patent is prima facie évidence that the patentée is the 
first inventer of the device described in the letters patent and of its novelty." 

And in the Barbed Wire Patent Case the court said : 

"The frequency with which testimony Is tortured or fabrieated ontright, to 
build up the défense of prier use of the thing patented, goes far to justify the 
popular impression that the inventor may be treated as the lawful prey of the 
infringer." 

In brief, the courts hâve recognized the rule that the oral testimony 
of witnesses speaking from memory only in respect to past transac- 
tions and old structures claimed to anticipate a patented device, phys- 
ical évidence of which is not produced, is very unreliable, and that 
it must be so clear and satisfactory as to convince the court beyond a 
reasonable doubt before it will be accepted as establishing anticipation. 
Knickerbocker & Co. v. Rogers (C. C.) 61 Fed. 397 ; Pratt et al. v. 
Sencenbaugh et al. (C. C.) 64 Fed. 779 ; Wickes v. Lockwood (C. C.) 
65 Fed. 610; Singer Mfg. Co. v. Schenck (C. C.) 68 Fed. 191; Emer- 
son Electric Mfg. Co. v. Van Nort Bros. (C. C.) 116 Fed. 974; Pet- 
tibone, Mulliken & Co. v. Penn. Steel Co. (C. C.) 133 Fed. 730. 

The patents which the appellant cites as anticipating the appellees' 
truck requires but brief mention. The Pratt & Munhall truck does 
not embody any of the claims of the appellees' patent and could not 
be adapted to the use for which the appellees' invention was devised. 
The Cather truck is not so constructed that the weight of the load or 
stack of boxes will automatically tighten the grip of the clamping 
jaws thereto. It grips the object to be carried, not by the use of a 
foot-lever, but by the use of a hand-lever, and it is apparent that the 
grip upon the load can be maintained only by the application of con- 
stant pressure. In short, it is not shown to be, and it obviously is 
not, successful in opération. Of the Tower patent it is only necessary 
to say that it is no part of the prior art ; Tower's application not hav- 
ing been filed until February 17, 1902. 

A stipulation was filed in the court below in which the appellant 
admitted that the hand-trucks manufactured by him "contain and em- 
body the combination of parts in the interrelations set forth in claims 
1, 14, 15, and 16 of the Bryan patent." This stipulation, the appel- 
lees contend, removes from the case ail dispute on the subject of in- 
fringement. The appellant insists, however, that such is not its eflfect 
or purpnrt, and argues that the reason why the admission was made 
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was that the:Ianguage of the claims relied upon iti the patent in suit 
wâs so comprehensive that it could not be denied that it was broad 
énough to cover the combination and interrelation of parts in the trucks 
made by the appellant. But the appellant contends that the Bryan pat- 
ent, if sustained, must be limited to the précise construction described 
therein, and that his device differs so far therefrom as to avoid in- 
fringement. We think, in view of the prior art, that the Bryan in- 
vention marked a distinct step in advance, whereby a notable suc- 
cess was achieved, and that its claims are entitled to a fairly libéral 
construction. The idea of so arranging the clamping irons that they 
were brought into engagement with the load by the dépression of a 
foot-lever, after which they were held in position by the tension cre- 
ated by their own weight, thus dispensing with further application of 
power to the lever or a locking device to hold them in place, was of 
such novelty and merit as to justify its protection as against a mère 
change of form or a différent location of the clamping irons or any 
variant construction of substantially the same device. Giving the 
claims such construction, it is apparent that the appellant's truck in- 
fringes them. 
The decree is affirmed. 



WAKEFTBLD SHEET PILING CO. v. OÏTY OF NEW ORLEANS et al.f 

(Circuit Court of Appeals, Fifth Circuit March 1, 1910.) 

No. 1,918. 

Patents (§ 328*)— Validitt— Prior Public Use bt Anotheb— Sheet Piling. 

The Wakefleld patent, No. 370,108, for sheet pillng made of triple-lap 
planks, held valld as against the défense of prior public use by another, 
where such use was wlthln less than two years prior to thé application, 
and in addition to the prima facle case made by the patent there was évi- 
dence tendlng to carry the date of Invention by the patentée back of such 
use. 

[Eâ. Note. — Priorlty and contlnuanee of public use of invention as af- 
fecting patentablllty, see note to Eastman v. City of New York, 69 C. C. A. 
646.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Suit in equity by the Wakefield Sheet Piling Company against the 
City of New Orléans and others. Decree for défendants, and com- 
plainant appeals. Reversed. 

Benj. W. Kernan, Jno. W. Hill, and Henry P. Dart, for appellant. 

Omer Villere and Edgar H. Farrar, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit JudgCi This is a suit in equity for the infringe- 
ment of letters patent No. 370,108, granted to James A. Wakefield, 
September 20, 1887, for improved sheet piling, to wit: 

"A sheet piling composed of three thlcknesses of plank secured together by 
bolts or rivets, so that the mlddle: plank shall pro.iect out at one edge of a sec- 
tion at a distance correspondlng to the depth of the groove whereby, when 
several sections are driven down, the edges of the exterlor plank and the In- 

*For otber cases see «ame topic & S numbea in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
t Rehearlng denied April IS, ISIO. 
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ner plank will respectively corne together and form a wall or sheet piling of 
three tHleknesses of plank securely held together and the joints centrally 
broken, as and for the purposes speclfled." 

The application for patent was filed July 14, 1887, and in connection 
with drawing describes the invention as f oUows : 

"Figure 1 is an end élévation of the framework of a dam, with an edge 
View of my Improved sheet piling In position to be driven down into the bed 
of the water. Figure 2 is a perspective représentation of four sections of my 
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Improved plling In position relatively as they are when drlven, except tha 
right-hand section, whlch Is In position to be drlven. Flg. S is a slde élévation 
of one section of plling ; Fig. 4, a top or plan vlew of Flg. 3. The purpose of 
thls Invention Is to .provide a sheet plling which wUl prevent water f rom get- 
tlng through It or under It. It bas been the custom to construct sheet plling of 
several thicknesses of planlj, with the Intention of settlng them so closely 
together as to prevent water from getting under or through such plling and 
brealiing down the dam or earth shore ; but thus to drive sheet piling has been 
found to be an engineering impossibility, as experlenced by government of- 
ficers and others equally sklUed. The theory that one row of planlïs can be 
driven to lie so closely to a prevlously drlven row of plank as to exclude water 
remains a theory unsupported by practlce. Attempts hâve been made to drive 
a sheet plling of tongued and grooved solid stuff ; but thls proved to be a fail- 
ure, in that the tongues and grooves could not be available wlthout cutting 
away to form them three-sevenths of the lumber." 

The bill prays for an ihjunction against further infringement and 
for an actounting of profits and damages. The term of the patent 
having expired during the pendency of this suit, no injunction can is- 
sue, and only an accounting for infringement during the life of the 
patent is now claimed. 

By a libéral construction the answer may be taken as pleading: 
(1) The gênerai issue ; and thereunder (3) that Wakefield was not the 
original first inventor or discoverer of any material or substantial 
part of the thing patented ; (3) that it had been in public use in this 
country for more than two years before application was made for a 
patent ; (4) that the discovery had been abandoned to the public ; and 
(5) use of the patented method is admitted. 

On évidence taken, the case was tried in the Circuit Court, and the 
learned judge thereof dismissed the bill for the following reasons : 

"Wlthout declding whether the other défenses are valld or not, I am there- 
fore clear that there must be judgment against the complalcant on the ground 
that It had been shown that the device of triple-lap sheet plling was in public 
use for nearly two years before Wal^efield applied for his patent, and It Is not 
shown that Wakefleld's alleged Invention antedated this use." 

From a decree dismissing the bill, this appeal is prosecuted. 

The complainant's évidence establishes, and the answer practically 
admits, that the claimed invention was a useful article, manufacture, 
or device, and as such patentable. The answer charges, however, 
that the same or material parts of the claimed invention were well 
known and in public use in the United States anterior to Wake- 
field's claimed invention, the same having been employed by one C. 
J. A. Morris, engineer and contractor, in constructing a dam across 
the Mississippi river in St. Cloud, Minn., in 1883 and 1884, and that 
the same or material parts of the claimed invention were used in con- 
struction work in Providence, R. L, in the years 1884 and 1885 by 
one A. McL. Hawks, civil engineer. The évidence shows clearly 
that what Hawks used in 1883, 1884, and 1885 was not the patented 
device of three planks spiked together, but a double sheeting rein- 
forced with one plank at the corners. The évidence in regard to Mor- 
ris' use of the three planks spiked together on the St. Cloud dam in 
Minnesota shows that, whatever the use was, it was in the fall ci 
1885, and within two years prior to Wakefield's application for a pat- 
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ent, and, therefore, does not necessarily defeat the patent. See Bâtes 
V. Co.e, 98 U. S. 31, 46, 25 L. Ed. 68. 

Assuining that it was in ail respects the device claimed by and al- 
lowed Wakefield in his patent, the question is whether Wakefield's dis- 
covery antedated the public use of the device by Morris on the St. 
Cloud dam. This question is décisive of the case, for the claimed 
abandonment of his invention by Wakefield is not shown by any suf- 
ficient évidence. See Elizabeth v. Pavement Ce, 97 U. S. 136, 24 
L. Ed. 1000. Wakefield was living at the commencement of the suit, 
but died pending the same, and his évidence was not taken; and, 
therefore, as no records hâve been shown, the décision as to time of 
invention must be made on the prima facie case made by the patent, 
the secondary évidence of his associâtes and acquaintances, and the 
circumstances preceding and following the issuance of the patent. 

As to the presumption in favor of the validity of the patent, see 
United States v. Bell Téléphone Company, 167 U. S. 240 et seq., 17 
Sup. Ct. 809, 42 E. Ed. 144. Three of Wakefield's associâtes and 
acquaintances testified as to conversations with Wakefield, and, find- 
ing no motion to suppress their dépositions in this respect, we think 
their évidence, under the circumstances, entitled to some considéra- 
tion. 

Mr. Rosenthal, who is now the gênerai sales manager of the Dav- 
enport Locomotive Works, testifies that he saw Mr. Wakefield almost 
daily and had fréquent conversations with him about his invention. 
"Mr. Wakefield told me many times that he considered the triple-lap 
sheet piling one of the greatest inventions in the engineering field in 
his time. He told me that he had been perfecting sheet piHng for 
several years before he took out a patent. He said that he wanted to 
make it perfect, although he had been using it before getting the pat- 
ent, practically in the shape in which it was patented." Asked as to 
whether Wakefield said he had used it, the witness said : "He told me 
he had used it himself, but had not put it on the market." The wit- 
ness testifies that he had no interest in the outcome of the suit in 
any way. 

Mr. Peckham, who had been in technical and mechanical business 
for years, is now vice président of the William J. Oliver Manufactur- 
ing Company, of Knoxville, Tenn. At the time he knew Wakefield 
he was Western manager of Engineering News. He f requently talked 
with Wakefield about his invention, being instructed by the publishers 
of Engineering News to get ail the information he could on the sub- 
ject for his paper. He used to discuss Wakefield's engineering ex- 
périence with him, as he (the witness) was interested and had been 
working in h}'draulic engineering more than any other. On being 
asked as to whether Wakefield told him when he invented his triple- 
lap sheet piling, the witness said : 

"Yes, he said that he had beea using this for flve or six years, and that 
he had experiniented with it with a view to getting something that would be 
absolutely water-tight and suitable for cofferdam worlî, and had made différ- 
ent designs at différent times, but he had finally settled on this one. That was 
the one I got from him and wrote up in the paper." 
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And in answer to a cross-question as to use the witness said: 

"I stated that he had told me that he had been experimentlng for five oi 
six years, ând that he bas used thls partlcular form In a number of places, be- 
lieving that It was the best type he had gotten out." 

Mr. Nelson, the secretary of the complainant company, testified 
that Wakefield died on or about January 19, 1906, in Chicago. This 
was before the défendants had completed their dépositions for the 
défense. It seems that Morris testified in November, 1905, nearly 
two months before Wakefield died. This was the testimony referred 
to by Nelson when he testifies: 

"Mr. Wakefield was not required in maklng up our flrst proofs, and we had 
nothing calllng for a rebuttal untll the défendant had put in certain testimony, 
and tben we consulted Mr. Wakefleld as to this Identical point that we are 
making to-day, ,as to the date of Mr. Wakefleld's flrst maklng hls patented 
triple-lap sheet plling Invention. In the meantlme, Mr. Wakefleld died. Mr. 
Wakefleld stated to me on several occasions that he made this Invention sev- 
eral years prlor to the date of his obtalnlng the patent therefor, or his appli- 
cation for patent ; that he had occasion to stop a leak on some work that he 
had that required great expédition, and In that connection he nailed three 
boards together and eut o£C a pocket of sand and water that was bothering him, 
I think in the wlng of some dam in the north ; that he buried the materlal, but 
watched for results, and f ound it perfectly effective, and studled the matter for 
a long time, to see if he could Improve on it. Q. Did he say why he carefully 
covered it up, as you hâve testified? A. He said he covered it so that others 
would not see It and claim the invention. He considered it a great Invention 
at the tlme of its flrst use. * * ♦ Q. You may state whether or not Mr. 
Wakefleld at any time told you why he dld not apply for a patent Immediately 
after maklng that flrst experiment with sheet plling which he covered up? A. 
To my questions along the same Une as this question put to Mr. Wakefleld, he 
stated several times that he was busy for several years, and also that he 
wlshed to study over the matter, and see if there was any method by which 
the matter could be improved or parties get a patent that would clrcumvent 
hls ideas." 

In his original examination, Morris, who daimed that he had used 
the triple-lap sheet piling process, as afterwards patented by Wake- 
field, for the St. Cloud dam in Minnesota, further testified: 

"I know that there is a patent called 'Wakefleld sheet plling,' said to be In- 
vented by Mr. James A. Wakefleld. I know this from seelng it lllustrated and 
advertised In engineering journals for the last 12 or 15 years ; also from hav- 
Ing been called upon by Mr. Wakefleld, or some one clalmlng to be he, in the 
wlnter of 1888 and 1889, and notlfled that I was Inf ringing on his patent righta 
by using thls method of construction in building a cofferdam for a bridge pier 
at St. Paul. W^hen I explained that I had never heard of the patent before, 
and that I had used that method of construction a year or more before the 
date of the patent, Mr. Wakefleld did not file any claim for damages or roy- 
alty agalnst me, and I never heard anythlng further from him, or any repré- 
sentative of his." 

In a subséquent déposition, Morris, answering cross-interrogatories, 
testified that he was a member of the firm of contractors which used 
the Wakefield sheet piling in the construction of government harbor 
work at Two Rivers, Wis., in 1904; that his firm paid présent com- 
plainant for the use of said Wakefield sheet piling used in the con- 
struction of such work, for 1,844 lineal feet, a royalty of 35 cents 
per lineal foot ; that he made the payments himself . TJhe case shows, 
irrespective of the letter exhibits, that, closely following the issuance 
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of the patent to Wakefield, the method of triple sheet piling accord- 
ing to his claim went into gênerai use with government railroad and 
contracting engineers, with full récognition of the validity of the 
patent. 

Considering the presumption in favor of the patent, the évidence 
of Nelson, Rosenthal, and Peckham, the fact that Morris, who used 
triple sheet piling at the St. Cloud dam in 1885, but never made or 
claimed invention, afterwards became a licensee of the patent and 
paid royalty, and the récognition of Wakefield as the inventor of the 
process by the skilled engineers and the public generally, and nothing 
to the contrary, we feel constrained to.hold that no public use ante- 
dates the invention of Wakefield. See Tilghman v. Proctor, 103 U. 
S. 707, 713, 36 L. Ed. 279. _ 

For the reasons herein given, the decree appealed from is reversed, 
and the cause is remanded, with instructions to enter a decree for 
complainant for an accounting of profits and actual damages. 



LANGE V. McGTJIN et al. 

'Circuit Court of Appeals, Seventh Circuit. January 4, 1910.) 

No. 1,601. 

1. Patents (§ 310*) — Suit for Infbingement^Deteemining Validity on De- 

MXJREER. 

A patent for a process cannot be declared vold on demurrer to a bîU for 
Its Infringement, where what is described therein as a process Is such 
a matter as under the law might be claimed and protected as a process if 
the patentée was In fact the flrst and true deviser thereof and if the de- 
vïsing requlred the exercise of the inventive faculty, because, in such case, 
If void, It must be so on account of matters of fact dehors the patent 
which can only be shown as a défense. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 528; Dec. Dig. f 
310.*] 

2. Patents (§ 310*) — Deteemining Validity on Demueeee. 

If a bill for Infringement of a patent In and by Its own averments 
States a .prima faeie case, It cannot be overthrown by the chancellor on 
demurrer merely on the ground that he judicially knows of facts which 
would support an answer, but hls judicial knowledge must go farther 
and be so broad and all-embraclng that he can properly hold that no facts 
exist that would tend to controvert the supposed answer and support a 
repllcation and the bill. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 528; Dec. Dlg. § 
310.*] 

3. Patents (§ 328*) — Validity— Process foe Extracting Spieits feom Used 

Casks. 

The Lange patent No. 893,253, for a process for recoverlng spirits from 
internally charred liquor casks which bave been once used, which con- 
sists of charging the casks with a small quantity of water, agitating the 
same from time to time, and permitting the cask to stand for a sufficient 
time to secure a mixture of the water and alcoh'ol by diffusion, and then 
drawing oîC and distilllng the contents, is not void on its face. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

•For otlier cases see same topic & § nvmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Suit in equity by Leopold Lange against Micliael F. McGuin and 
others. Decree for défendants, and complainant appeals. Reversed. 

Appellant flled his MU In the usual form, alleglng Infringement of patent 
No. 893,253, July 14, 1908, to appellant, for a "process for reooverlug spirits 
from Internally charred llquor casks whlch hâve been once used." 

The claims, and the explanation thereof given in the spécification, read as 
foUows: 

"In carrylng eut my procesç, I first charge said empty casks with a small 
quantîty of water, preferably from two to flve gallons, and close the cask, 
thereafter agitatlng the water by movement of the cask, such, for example as 
rolling, upending or otherwise, so that the contained water will thoroughly 
satura te the Interlor of the cask. After this is done, I permit the charged 
cask to stand for a perlod of time, depending upon the condition of the cask, 
at intervais agitating the contents as before. I hâve secured very good re- 
sults by letting the charged Cask stand a period of time, approximately, 72 
hours, agitating the same at intervais as stated. In freshly emptied casks, 
however, this time may be shortened conslderably. After letting the casks 
stand, as stated, I then draw offi the contents and redlstill the same in the 
well-known manner to recover the spIrlts. This procédure, I usually continue 
a plurality of times generally running from 3 to 5, accordlng to the condition 
of the cask, and I find that by this process, substantially ail of the contained 
spirits Is recovered, the total amount recovered sometlmes equallng nearly a 
gallon to a cask and seldom running below one-half gallon. « * * 

"My understanding of the process Is, that the water being of greater spécifie 
gravity than the spirits, and aided by a well-known afiinlty of alcohol for wa- 
ter, seeks out the spirits in the cells of the charred Interior and displaces the 
same, the water filling the cell and the spirits commingling with the contained 
water in the cask. * * * 

"1. The herein described process of recoverlng the cellularly contained spir- 
its from internally charred liquor casks, comprising, first, charging sald casks 
with a small quantity of water and after closing the casks, agitating the water 
by movement of the cask, second, letting the charged cask stand a perlod of 
time sufflcient to secure a mutual solution, by diffusion, of the water and alco- 
hol, at intervais agitating the contents thereof as before, and third, drawlng 
ofC the contents and redistilllng the same to recover the spirits therefrom. 

"2. The herein described process of recoverlng cellularly .contained spirits 
from an internally charred llquor cask, which conslsts (1) in charging said cask 
with a comparatively small quantity of water, and, after closing the cask, agi- 
tating the contents by the movement of the cask, (2) letting the charred cask 
stand for a period of time sufilclent to secure a complète mutual solution, by 
diffusion, of the water and alcohol, at Intervais agitating the contents, as be- 
fore, (3) drawing ofiC the contents, (4) repeating the steps a plurality of times, 
and (5) finally distlUing the aggregate quantity of fiuid recovered from the 
several charges. 

"8. The herein described process of recoverlng the cellularly contained spir- 
its from internally charred liquor casks, comprising, first, charging said casks 
with a comparatively small quantity of water and after closing the cask, agi- 
tating the water by movement of the cask, second, letting the charred cask 
stand a period of time sufficient to secure a mutual solution, by diffusion, of 
the water and alcohol, at intervais agitating the contents thereof as before, 
and maintalning an equable température of the contents at between 60 to 80 
degrees Fahrenheit, and third, drawing ofC the contents and redistilllng the 
same to recover the spirits therefrom." 

A demurrer was sustained on the ground that, by reason of matters appear- 
ing on the face of the patent and matters of which the court would take judl- 
clal notice, the patent w^^is void. 

By leave of court appellant flled an amended Mil. The amendments we no- 
tice eonsisted of, first, the file wrapper and contents, which exhlbited the ex- 
amlner's références to the prior art in support of hIs disallowance, the exam- 
ineras further considération resulting In allowance, and Interférence proceed- 
ings decided in appellant's f avor ; and, second, prlor patents, which showed 
that for many years preceding 1908 pressure and beat had heen employed In 
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processes "for recovering splrits from internally charred Ilquor easks whlch 
had been once used." 

On exceptions thèse amendments were strlcken eut. The demurrer was re- 
newed and sustained ; and thereupon a decree was entered diamissing the bill 
for want of equity. 

In argument, besides the common household processes of soaking and rinsing 
to elean utensils, références were made to the following: 

Watt's Dictionary of Chemistry: "Aleohol has a very strong affinlty for wa- 
ter and mixes with It In ail proportions." 

Century Dictionary: "Diffusion: The graduai and spontaneous molecular 
mlxing of two flulds whlch are placed In contact one with the other. It takes 
place without the application of external force and even when opposed by tho 
action of gravity. It Is explained by the motion and mutual attraction of the 
molécules of the two flulds. Diffusion Is most rapid and marked between gas- 
es, but it is also an important phenomenon of liqulds. 

"Diffusion of liqulds, or diffusion through each other, occurs when two liq- 
ulds that are capable of mlxing, such as aleohol and water, are placed in con- 
tact, even in spite of the action of gravity. It is elosely related to the phe- 
nomenon of exosmosis and endosmosis, whlch takes place when liquids are sep- 
arated by a porous diaphragm." 

Webster's Dictionary: "Osmose: The tendency in flulds to mix or become 
equally diffused, when in contact. It was first observed between flulds of dif- 
fering densities, and as taking place through a membrane or an Intervenlng 
porous structure. The more rapid flow from the tbinner to the thicker fluld 
was then called endosmose, and the opposite, slower current exosmose. Both 
are, however, results of the same force. Osmose may be regarded as a form 
of molecular attraction, allied to that of adhésion." 

Report of United States Commissioners to the Paris Exposition of 1867, pub- 
llshed by the United States government In 1869: "Extraction of Sugar by Dif- 
fusion: This process has been brought before the publie at the Paris Exhibi- 
tion in the form of a collection of spécimens lUustratlng the entire manipula- 
tion as applied to sugar cane, and the results obtalned in actual, though not 
as yet in completely organized, practice. The collection of Mr. Mlnchin's sam- 
ples is placed in the Indlan department close to the other exhlblts of sugar 
from India, with which It contrasts very remarkably In many respects. We 
may repeat hère wherein Mr. Robert's process consists. The plants are eut up 
into thin square slices by means of very sharp and clean cutters so as not to 
destroy the cellular structure of the plant, but only to produce a large surface 
on whlch the liquids employed for extraction can act. The slices are fiUed 
Into large vessels and covered with water at an elevated température, the pré- 
cise température used varying with the circumstanees of the case. The water 
In contact with the slices of the beet root or cane extracts from the cells of 
the plant a certain proportion of sugar by the natural and spontaneous process 
of endosmosis and exosmosis — a process whlch is known to take place with ail 
organic membranous and cellular structures, and which consists in an exchange 
of ail liquids placed in contact with the membrane at opposite sides. The con- 
tents of an organic cell surrounded by water are In this manner mixed or ex- 
ehanged with the outer liquid, so that a cell containing a solution of sugar, 
and surrounded by pure water, wlU after a certain time contaln a weaker sac- 
charine solution, while the water outside will bave taken up some of the sugar 
contalned in the cell. If carried to the extrême, the liquids will exchange con- 
tents untll the same mixture or solution will exist both inside the cell and out- 
side." 

Century Dictionary: "Grog, y. t.: — 2. To extract grog from, as the wood of 
an empty cask, by pouring bot water into it. (British excise slang.)" "Grog- 
ging, n.: The act of extracting splrits from empty casks with hot water." 

John W. Hill, for appellant. 
Albert H. Adams, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
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BAKER, Circuit Judge (af ter stating the facts as above). The of- 
fice of a gênerai demurrer to a bill is to test the légal sufficiency of 
the averments to state a good cause of action in equity. Of course, a 
demurrer may be addressed to a bill for infringement of a patent as 
well as to any other bill. And, though the bill be in due form and com- 
plète in ail its parts, yet, if the exhibited patent be inevitably void either 
on its face or by reason of matters of universal knowledge, the demur- 
rer should be sustained. 

Thus, if a design patent claims a monopoly, not merely of the par- 
ticular arrangement of parallel lines pictured and described in the spéc- 
ification, but also of every variety of arrangement that can be effected 
by the use of parallel lines, such a claim is void, because it is beyond the 
légal scope of a design patent. N. Y. Belting Co. v. N. J. Rubber Co., 
137 U. S. 445, 11 Sup. Ct. 193, 34 L. Ed. 741. 

Again, if an inventor devises a machine wrhich in a process of manu- 
facture does better, quicker, and cheaper work'than had been donc in 
the same process previously carried out by hand, he cannot hold a pro- 
cess patent, for the reason that the advantages of a better product 
more quickly and cheaply made are the resuit, not of a new or im- 
proved process, but of the superiority of machine work over hand work 
in the same steps of manufacture. Risdon Locomotive Works v. Me- 
dart, 158 U. S. 68, 15 Sup. Ct. 745, 39 E- Ed. 899. 

So, also, if concededly old éléments are brought together, not in the 
coopérative union of a true combination, but in the forced relation- 
ship of a mère aggregation, a patent therefore is void, because a patent 
cannot lawfully be issued for an aggregation. Richards v. Chase Ele- 
vator Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991. 

In each of the above-çited instances the patent was void on its face 
as a matter of law. No amount of testimony could hâve aflfected the 
resuit, for testimony is powerless to enlarge or diminish the statutory 
warrant for the issuance of patents. But hère the patent is not void on 
its face as a matter of law. What is described in the 'patent as a pro- 
cess is such a matter as under the law might be claimed and protected 
as a process, if the patentée was in fact the first and true deviser there- 
of, and if the devising required the .exercise of the inventive faculty. 
Therefore, if the patent in suit is void, it must be so on accouht of mat- 
ters of fact dehors the patent — défenses of anticipation and want of 
invention as matters of fact. 

Bills in patent causes and demurrers thereto are not so unique that 
they are exempt from the gênerai principles and rules of equity plead- 
ing. And therein it is not the province of a demurrer to speak of mat- 
ters beyond the bill. Of course, every bill is written against the back- 
ground of common knowledge; and in that view a demurrer may be 
said to invite the chancellor to take judicial notice of the background. 
But if a bill, in and by its own averments, states a prima facie case, that 
case cannot properly be overthrown by the chancellor merely on the 
grourd that he judicially knows of facts that would support an answer. 
His judicial knowledge must go farther, and be so broad and all-em- 
bracing that he can properly hold that no facts exist that would tend 
to controvert the supposed answer and support a replication and the 
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bill. This is so because, if such facts exist, the complainant is en- 
titled to a hearing where he can présent and argue the facts, and such 
a hearing cannot be had on demurrer to the bill.^ 

Respecting the défense of anticipation, no facts of alleged common 
knowledge hâve been brought to our notice which inevitably establish 
that the patented "process for recovering spirits from internally charred 
Hquor casks which hâve been once used" had ever been described or 
employed by any one before appellant. The "grogging," of British 
excise slang, started with pouring hot water into the casii. Where it 
continued and ended we do not know. Appellant's very process may 
hâve been carried out, but the dictionary does not say so. In the 
common household processes of soaking and rinsing to remove grease 
and dirt from vessels, we do not conclusively see an appUcation, as in 
appellant's process, of the natural principle of diffusion of liquids by 
molecular attraction operating regardless of gravity. 

Respecting the défense of want of invention, we might think that, 
in view of the common facts above stated, of the well-known law of 
diffusion of liquids, and of the application of that law to the extrac- 
tion of sugar from cane as early as 1867, the application in 1908 of the 
same law to the extraction of liquor from the cells of charred wood was 
not an inventive act. Grant that that is a strong and persuasive show- 
ing ; but it is a showing of the kind that ordinarily must be made by 
évidence in support of an answer — that must always be so made ex- 
cept in the extremely rare case where judicial knowledge extends to 
the point of knowing that no compétent and relevant évidence in sup- 
port of the patent's presumptive validity can be produced. The Patent 
Office is conducted by experts who hâve access there to almost end- 
less words and things respecting the prior stages in ail the arts. Sup- 
pose the records of prior efforts in the art of extracting liquor from 
the charred interior of casks should disclose that, although the pro- 
cess of extracting sugar from cane by endosmosis and exosmosis was 
known in 1867, yet in this art such a process had never been suggested 
or used by any one before appellant, but that radically différent, slower, 
less efficient, more expensive processes had been used, while there had 
been a succession of unsuccessful efforts to find a quicker, cheaper, 
more efficient process-^would not such évidence be compétent in re- 
buttal of défendants' case? Clearly, on issues joined, it would be er- 
ror to reject it. How much of such évidence was before the Patent 
Office experts when they made their finding of fact respecting inven- 
tion we do not know, for it is not a matter of common knowledge, but 
of spécial information. That there was any such évidence we do not 
properly know, for, of course, the Circuit Court was right in striking 
out the file wrapper and contents and the prior patents as amendments 

1 See American Fibre-Chamois Co. v. Bucksldn Fibre Co., 72 Fed. 508, 18 C. 
C. A. 662 ; Calclwell v. Powell, 73 Fed. 488, 19 C. C. A. 592 ; Higgln Mfg. Co. 
V. Scherer, lOO Fed. 459, 40 C. C. A. 491 ; Béer v. Walbridge, 100 Fed. 465, 40 
C. 0. A. 496; Milner Seating Co. v. Yesbera, 111 Fed. 386, 49 C. C. A. 397; 
Chinnoek v. Patterson Tel. Ce, 112 Fed. 531. 50 C. C. A. 384; General Electric 
Co. V. Campbell (C. C.) 137 Fed. 600; Southern Plow Co. v. Atlanta Agric. 
Works (C. C.) 165 Fed, 214 ; Neidich v. Edwards (C. C.) 169 Fed. 424 ; West- 
rumite Co. v. Com'rs Lincoln Part (C. C. A.) 174 Fed. 144. 
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to the bill (it still being improper to plead évidence); but it îs enough 
co require the overruling of a demurrer for want of invention in fact 
that we are unable to find conclusive ground for saying in advance 
that no compétent évidence can be produced to aid the patent's pre- 
sumptive validity. 
The decree is reversed, with the direction to overrule the demurrer. 



WESTERN ELECTRIC CO. et al. v. POWI.ER. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1910.) 

No. 1,593. 

1. Patents (§ 112*) — Suit to Obtain Patent— Meastjee of Pkoof. 

In a suit under Rev. St § 4915 (U. S. Ctomp. St. 1901, p. 3392), by an un- 
successful applicant for a patent to establish his right, wliere in inter- 
férence proceedings before the Patent Office between complalnant and de- 
fendant ail of the examlners who passed upon the matter, the Cominis- 
sioner, and the Court of Appeals for the District of Columbia concurred 
in adjudging priority of invention to défendant, who was awarded a pat- 
ent, such judgments can only be overeome by clear and convincing proof, 
wbich strongly outweighs that of the other side in the interférence pro- 
ceedings. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 162-165; Dec. 
Dig. § 112.*] 

2. Patents (§ 112*) — Suit to Obtain Patent— Measure op Peoop. 

Evidence considered, and held insufficient to overeome the judgments of 
the Patent Office and the Court of Appeals for the District of Columbia in 
Interférence proceedings, on vphich the McBerty patent, No. 817,867, for 
apparatus for téléphone switchboards, was granted. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 162-165; Dec. 
Dig. § 112.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by Samuel B. Fowler against Western Electric Com- 
pany and Frank R. McBerty. Decree for complainant, and défendants 
appeal. Reversed. 

The bill in the Court below was to secure a patent for an invention 
relating to a téléphone exchange system, notwithstanding the adverse 
action of the Patent Office and the Court of Appeals for the District 
of Columbia in interférence proceedings. The bill was under section 
4915 of the Revised Statutes (U. S. Comp. St. 1901, p. 3392), result- 
ing in a decree finding that appellee was entitled to receive letters 
patent of the United States upon his claims set forth in his applica- 
tion, sériai number 116,086, filed July 18th, 1902, and that claims Nos. 
7, 8, 9, 10 and 11, contained in patent No. 817,867, issued to appellant 
Western Electric Company, as assignée of Frank R. McBerty, April 
17th, 1906, and any other claims in said patent substantially like thèse, 
are null and void and of no avail. The facts are stated in the opinion, 

George P. Barton, De Witt C. Tanner, and George E. Folk, for ap- 
pellants. 

Charles A. Brown and Lynn A. Williams, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

'For other cases see eame toplc & i nvmber iu Dec. & Am. DIga. 1907 to date, & Rep'r ladexea 
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GROSSCUP, Circuit Judge, delivered the opinion. 
Section 4915, Revised Statutes of the United States, reads as fol- 
lows : 

"Sec. 4915. Whenever a patent on application is refused, eitlier by the Com- 
missioner of Patents or by the suprême court of the District of Columbia upon 
appeal from the Commlssioner, the applicant may hâve remedy by bill in eq- 
uity ; and the court having eognizance thereof, on notice to adverse parties 
and other due proceedings had, may adjudge that such applicant is entitled, 
according to law, to receive a patent for hls invention, as specifled in his 
claim, or for any part thereof, as the faets in the case may appear. And such 
adjudication, if it be in favor of the right of the applicant, shall authorlze the 
Commlssioner to issue such patent on the applicant filing in the Patent Office 
a copy of the adjudication, and otherwise complylng with the requirements of 
lâw. In ail cases, where there is no opposing party, a copy of the bill shall 
be served on the Commlssioner; and ail the expenses of the proceeding shall 
be paid 6y the applicant, whether the final décision Is In his favor or not." 

In the interférence proceedings, the respective rights of McBerty 
and Fowler to the issuance of a patent, were examined in succession 
by the Examiner of Interférences, the Board of Examiners in Chief, 
the Commissioner of Patents, and the Court of Appeals for the Dis- 
trict of Columbia ; and in each tribunal judgment of priority of inven- 
tion was in favor of McBerty. To overcome thèse judgments, the 
proof must be clear and convincing — by évidence which shall strongly 
outweigh that of the respondent below, as put by Judge Putnam — 
Brooks V. Sacks, 81 Fed. 403, 26 C. C. A. 456. Morgan v. Daniels, 
153 U. S. 130, 14 Sup. et. 772, 38 L. Ed. 657 ; United States v. Bell 
Téléphone Company, 167 U. S. 224, 17 Sup. Ct. 809, 43 L. Ed. 144. 
Hâve appellees made out a case that is clear and convincing? Hâve 
they submitted proof in favor of their claim of priority that strongly 
outweighs the proofs on the other side ? 

Upon parties coming into interférence in the Patent Office, there is 
forwarded to each notice thereof, together with a désignation of the 
time within which preliminary statements shall be filed. The pre- 
liminary statement must be under oath and must show the following 
f acts : 

"(1) The date of original conception of the Invention set f orth in the déclara- 
tion of interférence. 

"(2) Xhe date upon vrhich a drawlng of the invention was made. 
"(3) The date upon which a model of the Invention was made. 
"(4) The date upon which the Invention was first disclosed to others. 
"(5) The date of the réduction to practice of the invention. 
"(6) A statement showing the extent of use of the Invention." 

The following caution is contained in the rule : 

"The preliminary statements should be carefully prepared, as the parties 
will be strictly held in theIr proofs to the dates set up therein. 

"If a party prove any date earlier than alleged in his preliminary statement, 
such proof will be held to establish the date alleged and none other. 

"The statement must be sealed up before filing (to be opened only by the 
Examiner of Interférences ; see Rule lll), and the name of the party filing it, 
the title of the case, and the subject of the invention Indicated on the en- 
velope. The envelope should contain nothing but this statement." 

177 F.— 15 
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Rule 111 is as f ollows : 

"111. The preliminary stàtements shall not be opened to the Inspection of 
the opposing parties until each one shall hâve been filed, or the time for sueh 
filing, with any extension thereof, shall hâve expired, and not then unless they 
hâve been examlned by the proper offlcer and found to be satlâfactory. 

"Any party In default in flllng hls preliminary statement shall not hâve ac- 
cess to the preliminary statement or stàtements of his opponent or opponeuts 
until he bas eîther flled hls statement or walved his rlght thereto, and agreed 
to stand upon hls record date." 

Manifestly, the purpose of thèse rules was to draw from each ap- 
plicant both an honest and a carefully ascertained statement of facts 
bearing upon his claim of priority — a statement unaffected by any 
knowledge that he otherwise might hâve of his rival's claim. And 
presumptively, a statement thus submitted, embodies not only the ap- 
plicant's knowledge most favorable to himself, but a knowledge that 
has been carefully scrutinized and guarded by his légal advisers, 
especially when, as in this case, his advisers are among the most com- 
pétent attorneys practicing the patent law. 

Pursuant to this practice, appellee submitted a statement to the effect 
that he conceived the invention involved in the interférence and made 
drawings thereof in the early part of December, 1900; disclosed the 
invention to others about the middle of March, 1901 ; made no model 
of the invention ; but reduced the invention to practice in the early 
part of June, 1901. The invention has gone into extensive use. 

McBerty stated that he conceived the invention July 16, 1896, and 
on that day made a drawing tliereof ; disclosed this invention to others 
September 9th, 1896; and made a model of the invention on or about 
May 29, 1901, reducing the invention to practice on that day. On the 
face of thèse stàtements, priority of invention was with McBerty. 
Thereuppn, Powler made his first effort to mend his hold. It took the 
f orm of a motion to amend his statement, whereby réduction to practice 
would be carried back to the middle of March, 1901. This motion was 
denied, but testimony was admitted to support the proposed amend- 
ment — the testimony of Fowler, Doolittle, Hulburd, Denig and Marack, 
the last four ail connected with the Sterling Electric Company — the 
Président of the Company, one Cook, not having been called as a wit- 
ness; upon considération whereof (the testimony of the witne^ses be- 
ing fuUy discussed in the opinion), judgment of priority went to Mc- 
jierty. In due course, appéals were taken tp the Examiner in Chief 
and to the Corlimissioner, on each of which appeals the testimony was 
discussed and considered, the preceding judgment being, in each case, 
affirmed. Thereupon, the matter was appealed to the Court of Appeals 
for the District of Columbia, upon the same évidence, and with the 
same resuit. 

This suit is appellee's second effort to mend his hold. It is based, 
so far as évidence goes, upon an amplification of the testimony of the 
witnesses heard before, with the addition thereto of the testimony of 
other witnesses. To put our finger upon the concrète matter upon 
which the testimony of thèse witnesses differs hère from what it was 
before, and to clear up which the testimony of additional witnesses is 
offered hère, requires that the nature of the invention be brought into 
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view, and the particular respects in which it differed from the similar 
preceding or contemporaneous inventions in the same field. 

The State of the art was before this Court in Western Electric Com- 
pany V. Galesburg Union Téléphone Company and Howard Knowles, 
144 Fed. 684, 75 C. C. A. 500. The patent involved in that suit was 
No. 669,708, issued March 13, 1901, to Charles E. Scribner, and the 
alleged infringing device was what was known as the Galesburg 
System, a System that embodied the invention hère involved. In the 
opinion in that case, the essential différences between the patent of 
March 13, 1901, including the preceding art, and the System subse- 
quently embodied in the Galesburg system, were carefully pointed eut. 
"Theoretically," says the opinion, respecting the patent of March 13, 
1901, and the preceding art, "an equal division of current cuts such 
current into halves. But practically, the current being divided, the 
résistance is so diminished that each line of the divided circuit gets 
considerably more than one-half of the current massed. The effect 
of this is, that there is not such a wide différence between the lumi- 
nosity of the lamp fed by the current massed and the current divided, 
as the inventor perhaps anticipated ; so that, accessory to making the 
signais practical, thèse three things at least were added : The lamp 
was covered with a lense, not solely for radiating the light, but to 
partially smother it; the uniformity of the lamps had to he maintained 
— that is, the lamps not only had to be uniform when put in, but re- 
placed the moment that, through use, a différence in uniformity de- 
veloped ; and the batteries had to be kept at a gîven voltage — a varia- 
tion of voltage or diminution of the flow, destroying the fine balance 
upon which alone the luminosity and non-luminosity of the lamps are 
maintained. That thèse defects were actual is shown by the fact that 
the patent in suit (the patent of March 13, 1901) has not gone into 
gênerai use." 

On the contrary, the Galesburg system (the System embodying the 
invention hère involved) the opinion points out "employs the device of 
a signaling lamp associated with a supervisory lamp, each being on a 
circuit alone at times, and both upon a circuit together at times, with 
the resuit, that when each is on the circuit alone it is a signal, but when 
both are on the circuit at once, neither is a signal ; together with the 
résistance coils, spring jacks, Connecting plugs and the like, that me- 
chanically bring this about." 

In connection with diagrams published in the opinion, the exact 
opération of the Galesburg system is then pointed out, followed by a 
statement of the différences between it and the preceding art, includ- 
ing the Scribner patent of March 13, 1901, as foUows: 

"The patent In suit [the Scribner patent of March 12, 1901] employs a single 
predetermined pitch of current, as it reaches the lamps through résistance, m, 
and would opéra te under no other conditions; the appellees' System carries a 
current varylng accordlng to the lamps to be lighted, and would operate under 
no other condition. The patent in suit provides for extinguishment by an ap- 
proxlmately equal division of the «urrent, and looks In pursuit of this purpose 
to no other provision ; the appellees' System provldes for extinguishment of 
the line lamp by practically short circulting, and the supervisory lamp by a 
hlgh candie power, and. would operate in no other way. The patent In suit 
involves the necessity of lamps of identical character — ^lamps so dellcately 
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matched that In dividlng the current, the flow through each lamp will be equal 
— and the patent In suit would operate under no other conditions ; tlie appel- 
lees' System' employs lamps so differing from each other in character, that any 
close balanclng of the lamps is a matter that is not involved. In the patent 
in suit, the current must be pitched to almost an exact predetermlned point 
— involying battery action constantly up to a certain point, and a résistance 
that is constant ; the opération of appellees' System cannot be said to hinge in 
the least, upon pitch of current." 

Thèse différences we held to be fundamental. "They mark," we 
said, "two substantiàlly differing lines of thought. And they hâve re- 
sulted in two distinct signaling Systems, in the one of which the de- 
fects in the other hâve been escaped chiefly by avoiding ail in it that 
was new, while readapting certain things in it that were old." 

Now, the concrète question of fact in the Patent Office and in the 
Court of Appeals of the District of Columbia in the interférence pro- 
ceedings^the crux of the whole inquiry, so far as it was an inquiry 
of fact^was whether, in the disclosures said to hâve been made by 
Fowler in March, 1901, and said to hâve been contemplated in the so- 
called Houston System, Fowler was disclosing, as an already worked 
out invention, what afterward went into the Galesburg system, or 
whether he was disclosing only the prior art above mentioned, includ- 
. ing the Scribner patent of March 13, 1901, with the improvements 
thereon, toward which he was, at that time, still groping in the dark. 
This question of fact was thus a question of identity — the exact identi- 
fication of a concept among other concepts closely resembling it. And 
the way to establish such identity, was to find and set forth the ear 
marks that distinguished this conception, if it then existed, from the 
existent resembling conceptions ; the, chief of those ear marks being 
the differing voltage between the signal and the supervisory lamps in 
the invention hère involved. 

Now, there is no explanation in the record of why, knowing that he 
was in interférence with a rival, Fowler forgot, when he made up his 
preliminary statement, that his patent was reduced to practice before 
June, 1901. He was advised then by the lawyers who are representing 
him now. Why was a fact, so important in an interférence contest, 
so completely overlooked? Nor is there any explanation of why the 
witnesses, called in the Patent Office and before the Court cf Appeals 
to prove disclosures in March and April, 1901, were not brought down 
to a satisfactory identification of the invention said to hâve been dis- 
closed ; for it is admitted, that in their testimony in the Patent Office 
and before the Court of Appeals of the District of Columbia, the iden- 
tity of the invention was not, with sufficient certainty, described. But 
why not? The identity of the invention, alleged to hâve been then 
disclosed, was the turning point there as hère — why could not the wit- 
nesses then, as now, be brought to speak with certainty upon the turn- 
ing point ? The issue then was as sharply drawn as the issue is now ; 
counsel then are counsel now; and a successful outcome then was im- 
portant enough to justify an expensive contest — why was the identity 
of the invention, the turning point in the controversy, slurred over? 
And how comes it that the testimony of thèse witnesses, at this later 
date, comes out with so much greater definiteness than it came out at 
the earlier date, when, under ordinary circumstances, the event, being 
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much more récent, ought to hâve been fresher in the witnesses' minds? 
Thèse questions are not answered in the record before us, nor are 
they made less pertinent by the character of the new testimony before 
us. The new testimony, so far as it is that of the recollection of the 
new witnesses, simply shows what is also new in the recollection of the 
old witnesses, to-wit, an attempt now to ear mark, after the lapse of 
five years, as belonging to the disclosures of March and April, what a 
few months later became established facts; testimony thus resting 
whoUy in memory, and brought forth under circumstances showing 
that after repeated failures to meet the issue at this point, the strain 
oî thus meeting it fell imperatively upon the préparation for the later 
hearings. Testimony, thus 'circumstanced, is not convincing. Besides, 
the testimony of thèse witnesses does not, even now, satisfactorily 
show that they comprehend the departure of the invention hère in- 
volved from the prior art. And Cook, président of the Sterling Elec- 
tric Company, as late as August 28, 1901, stated : 

"We hâve not as yet got one of thèse boards in opération and until tliat 
time arrives, ît must be considered as in the nature of an experiment." 

Nor are there any contemporaneous facts or circumstances that sup- 
port this new testimony. The only ones profïered are (1) an original 
order book in triplicate (the portion submitted being a carbon copy). 
The other pages of this book are gone, and the material matter is on, 
not a carbon copy, but a typewritten strip — the only typewritten matter 
in the whole book, save one, relating also to the Houston plant. Now, 
that is not a contemporaneous fact or circumstance ; because the party 
to the suit (and this book has been in the possession of one of the ap- 
pellees) may hâve himself, in view of creating this évidence, subse- 
quently manufactured or attached it. The other (2) is an order book 
also, said to be a contemporaneous confirmatory circumstance, because 
of an addenda to an order for line signais for the Houston plant, 
wherein it is stated that "some additional lamps for the cord circuit 
will be required, but voltage is not yet determined"; showing, it is 
said, that there was to hâve been a différent voltage in the supervisory 
from the signal lamps. But this by no means follows. The référence 
may hâve been to a number of other things besides the signal lamps. 
Indeed, outside the memory testimony, nothing is before us tending to 
establish appellee's contention. 

Upon the whole case, therefore, the testimony submitted to us fails 
to convinceus (and that must be our state of mind upon the évidence 
before us, before this decree can be affirmed) that there was any dis- 
closures by Fowler prior to May 29, 1901, the date of McBerty's réduc- 
tion to practice. Nor is there anything in the record showing that the 
time elapsing between May 39, 1901, and the application of McBerty 
for a patent, January 24th, 1902, is an unreasonable delay. Indeed, in 
the absence of anything especially spurring an inventor on, delays of 
that length are not unusual ; and we cannot impose upon McBerty the 
duty of responding to a spur, of which, at that time, he had no knowl- 
edge. _ ' 

The decree of the Circuit Court is reversed and the case remanded, 
with instructions to dismiss the bill for want of equity. 



230 177 FEDERAL EBPOETEE. 

UNDERWOOD TYPBÎWBITER CO. v. TYPE}WRITEE INSPECTION 00. 
• SAIVIE V. E. C. STEARNS & CO. 

(Circuit Court, S. D. New Tork. March 7, 1910.) 

1. Patents (§ 240*) — Inïbingement— Impeoveeb— "Infeingee." 

An Improver on a patented device, although hls improvement may lie 
patentable of itself, is an "Infringer," if he uses the spécifie device of the 
prior patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 379; Dec. Dig. 
§ 240.* 

For other définitions, see Words and Phrases, vol. 4, p. 3594.] 
S. Patents (§ 328*) — Validitt and Infeingement— Typeweitees. 

The Wagner patents, No. 559,345 and No. 633,672, for typewritlng ma- 
elilnes, both relating to mechanism vehereby the operator can set the ma- 
chine so as to Write part way only, or whoUy, across the page, and on 
arriving at the stopplng point the keys are automatically locked, and the 
latter also covering a device by whlch the operator by pressing a button 
can unlock the keys, if: desired, for the purpose of adding one or more 
letters to the line, were not antlclpated, and disclose invention, but are 
Improvement patents merely, and are spécifie and of narrow scope. In 
View Of such facts and of the limitations of the claims by the language em- 
ployed, Imposed by the Patent Oflice and acquiesced in to avoid références 
In the prior art, neither' patent is infrlnged by the mechanism of the 
Sehneelock patent, No. 852,400, whlch attains the same results but by dif- 
férent means. 

In Equity. Suits by the Underwood Typewriter Company against 
the Typewriter Inspection Company and E. C. Stearns & Ce, respec- 
tively. On final hearing. Decrees for défendants. 

Briesen & Knauth (Arthur v. Briesen and Eugène Eble, of counsel), 
for complainant. 
Alfred Wilkinson and Ernest W. Marshall, for défendants. 

RAY, District Judge. The senior patent, No. 559,345, was issued 
April 28, 1896, on application filed October 4, 1894, to Franz X. Wag- 
ner, for typewriting machine. Claims 17, 18, 19, and 30 are in issue 
hère, and read as f ollows : 

"17. A paper-carriage and an actuatlng-key provided with a catch or shoul- 
der loeated at the forward or power receiving portion of the key, com- 
bined with a forwardly-oscillating bar adapted to engage or lock sald catch, a 
forwardly-osclUating actuating-arm for said bar normally free from said bar, 
and an actnatlng-shoulder for sald arm, said carriage belng provided with a 
llp adapted to engage said actuating-shoulder to actuate said arm, substan- 
tlally as described. 

"18. A paper-carriage and an actuating-key, comblned with a bar adapted 
to engage or lock the key, a swlnging arm having its free end placed in prox- 
imity to and normally out of ■contact with the bar, a bell-hammer placed in ad- 
vance of the bar in the path of the free end of the arm, and a llp on the car- 
riage for actuatlng the arm so as to make its free end successively strike the 
bell-hammer and the bar, substantially as described. 

"19. A paper-carriage and an actuatlng-key, comblned with a bar adapted to 
engage or lock the key, an actuating-arm for the bar, a rock-shaft for said 
arm, a shouïder on sald rock-shaft, sald carriage being provided with a llp 
adapted to engage the shouïder for actuating ■ the shaft, and a bell-hammer 
provided with an inellned movable projection along whlch the arm rides in its 

*For other casea see same topic & § nuîiebb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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forward stroke to aetuate the bell-hammer, sald arm on Its retum stroke be- 
ing made to pass under or lift the projection Independently of the bell-hammer, 
substantially as described. 

"20. A paper-carriage and an actuating-key, comblned with a bar adapted to 
engage or lock the key, an actuating-arm for the bar, a rock-shaft for said 
arm, a shoulder on said rock-shaft, a lip on the carrlage for engaging the 
shoulder, and a bell-hammer actuated by sald arm, said shoulder being step- 
shaped so as to be intermlttently actuated by the carriage-lip for separately 
actuating the bell-hammer and the locking-bar, substantially as described." 

The junior patent, No. 633,673, was issued September 26, 1899, on 
application filed July 7, 1897, for typewriting machine, to John T. 
Underwood, assignée of Wagner. Claims 25, 27, and 28 are in issue, 
and read as f ollows : 

"25. In a typewrlter, the combination wltli a movable carriage, of a séries of 
type-key levers eaeh of which has a locking-catch thereon, a vibrating line-stop 
adapted to be vibrated by said carriage. a universal locking-bar adapted to 
engage the catches on the type-key levers to maintain tbe same against move- 
ment, intermediate'mechanism between the vibrating line-stop and the uni- 
versal locking-bar for automatieally opéra ting the locking-bar when the line- 
stop Is vibrated and hand operated means for releasing the locking-bar from 
engagement with the type-key levers." 

"27. In a typewritér, the combination vclth a movable carriage, of a séries 
of type-key levers each of which has a locking-catch thereon, an adjustable 
vibrating line-stop adapted to be vibrated by said carriage, a spring-pressed 
universal locking-bar normally maintained out of the path of the locking- 
eatches on the type-key levers, intermediate mechanism between the vibrating 
line-stop and the universal bar and a releasing-button conneeted with said 
universal bar to throw the same out of engagement after It has been automat- 
. ieally thrown Into engagement by the line-stop. 

"28. In a typewritér, the combination with a movable carriage, of a séries 
of type-key levers each of which has a locking-catch thereon, a vibrating line- 
stop adapted to be vibrated by said carriage, bell-sounding mechanism adapted 
to be operated by said stop, a spring-pressed universal locking-bar normally 
maintained out of the path of the locking-catches on the type-key levers, in- 
termediate mechanism between the vibrating line-stop and the universal bar 
to throw the same out of engagement after it has been automatieally thrown 
into engagement by the line-stop without efCecting an opération of the bell- 
sounding mechanism." 

Claim 17 of the senior patent calls for : (1) A paper-carriage ; (2) 
an actuating-key provided with a catch or shoulder located at the for- 
ward or power receiving portion of the key ; (3) a f orwardly oscillating 
bar adapted to engage or lock said catch; (4) a f orwardly oscillating 
actuating-arm for said bar normally f ree from said bar ; (5) an actuating 
shoulder for said arm; and (6) a Hp on the carriage, adapted to en- 
gage said actuating shoulder to aetuate said arm. The paper-carriage 
carries a lip which at a certain station of the carriage engages with 
the actuating-shoulder to move the same, this in turn causes an oscilla- 
tion of the arm which moves a lock-bar into the catches in the power 
receiving portion of the keys, and this movement of the bar into the 
catches locks the keys. Returning the carriage causes a reverse of 
thèse movements, and the keys are unlocked. The actuating-arm is 
normally free from the locking-bar so that the locking-bar is not 
thrown into locking position the moment the actuating-arm begins to 
move, but at a later time, and this enables the actuating-arm to be an 
instrument in ringing the bell to warn the operator that the locking is 
about to take place and enable him to govern himself accordingly. 
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As I read daim 18, it is substantially the same, except that it adds 
the bell feature. Claim 19 bas an arrangement or expédient whereby 
the end of the arm coacts with the bell-hammer so that the latter is 
raised and actuated when the arm is advancing but is not when the arm 
is returned. Claim 20 has a step-shaped shoulder so that it is inter- 
mittently actuated by the carriage Hp for separately actuating the 
bell-hammer and the locking-bar. The lip on the carriage rides along 
the lower step of the shoulder and causes the actuating-arm to operate 
the bell-hammer and ring the béll, and then rides another step, causing 
the actuating-arm to move the locking-bar and lock the keys. The re- 
turn is made without ringing the bell. 

Claim 25,'of the junior patent, has: (1) A movable carriage. (3) 
A séries of type-key levers each having a locking-catch. (3) There is 
a'universal locking-bar adapted to engage the catches on the levers 
and maintain the type levers against movement. (4) A vibrating line- 
stop ad^ted to be vibrated by the carriage. It comprises the lip on 
the carriage, the movable shoulder, the rock -bar carrying a vertically 
swinging arm, and other détails. (5) Intermediate mechanism between 
the vibrating line-stop and the universal locking-bar for automatically 
operating the locking-bar when the line-stop is vibrated. (6) Hand 
operated means for releasing the locking-bar from engagement with 
the type-key levers. 

The universal locking-bar is not to be confounded with the "uni- 
versal bar" of a typewriter. The former has the hooks or catches, and 
its function is to lock the type keys and prevent further dépression 
thereof and movement of the carriage, while the main office or function 
of the "universal bar" is to cause the escapement mechanism which 
advances the carriage to operate and advance the carriage one space 
each time a key is depressed. 

I will not describe the éléments of each claim, as I think it unneces- 
sary. The mechanism of the claims of both patents is blended in the 
Underwood machine with some changes of détail, etc., which do not 
change results or the mode of opération. The claims cover an opera- 
tive structure in a typewriter, or an operative added structure, whereby 
the operator can set the machine so as to write part way only, or 
wholly, across the page, and on arriving at the stopping point the keys 
(being then locked) are no longer depressed by striking the keys, and 
there is not a succession of blows struck by the type on the paper at 
a single point, and there is no strain on the machine. By pressing a 
key or knob, the keys are unlocked, so that, if it is désirable to add one, 
two, or three letters to the last word written, it may easily and speedily 
be done, and on releasing the key or knob the locking-bar résumes its 
locked position and retains it until the carriage is returned to its first 
position. Utility and novelty cannot successfully be denied. A bell 
is rung to warn the operator that he is about to reach the locking point, 
as has been stated. 

I cannot doubt the validity of thèse patents. Consulting the prior 
art I do not find anticipation. Attempts had been made in this direc- 
tion, but I find no proof that they had been successful. The défend- 
ants claim that their construction differs so essentially from the devices 
of the patents in suit, and that such patents, in view of the prior art 
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and the file wrapper of the senior patent, are so limited, that infringe- 

ment is not established. 

A patent may be limited to the spécifie means described. A wide 

or a narrow range of équivalents is allowable, depending on thecase. 

Infringement is established when substantially the same resuit is ac- 

complished by substantially the same means operating in substantially 

the same way. 

As to the senior patent in suit, No. 559,345, the défendant says : 
"As the 'aetuating-arm' or the 'swinglng-arm' of this patent is an élément 

of ail of the four claims at issue, and as defendant's machine bas not got that 

élément of the claims, nor any aetuating-arm in the sensé of this patent, we 

will base our défense squarely on that fact," etc. 

One élément of claim 17 is, as seen : 

"A forwardly-oscillating aetuating-arm for said bar normally free from said 
bar, and an actuating-shoulder for said arm, said carriage being provided with 
a lip adapted to engage said actuating-shoulder to aetuate said arm, substan- 
tially as described." 

The forwardly oscillating bar is the universal locking-bar before 
referred to. 

The défendant claims that the Patent Office refused to allow the 
claim as originally presented, and that prior to and as a condition of 
allowance four limitations were imposed, ' viz : (1) The catch or 
shoulder located at the forward or power receiving portion of the key ; 
1^2) the fact that the locking-bar is forwardly oscillating ; (3) the* fact 
that the aetuating-arm for said bar is forwardly oscillating; and (4) 
is normally free from said bar. 

Claim 33 of the application as filed became claim 17, and read as 
follows : 

"A paper-carriage and an actuating-liey eombined with a bar adapted to 
engage or loek the key, an aetuating-arm for the bar, a rock-shaft for said 
arm, and a shoulder on said rock-shaft, said carriage being provided with a 
lip adapted to engage the shoulder for actuating the shaft, substantially as de- 
scribed." 

In this the catch for the key was not mentioned, nor was it specified 
that the locking-bar oscillated forwardly to engage the keys, nor that 
the arm moved forwardly to push the locking-bar forward into the 
locking position. Neither was it mentioned that the arm was normally 
free from the bar. This original claim 33 was rejected on Clark, No. 
500,798, of July 4, 1893, and Cress, No. 510,409, of December 13, 
1893, for typewriting machines. It is self-evident that the changes 
made limit the claims ; but I do not think the limitations go to the ex- 
tent of confining the complainant to the précise and spécifie devices 
shown or to devices, arms, etc., which move precisely as indicated, so 
that others may use substantially the same éléments, operating under 
and in accordance with the same laws to produce the same results, but 
avoid infringement if they change the form or direction of movement. 
However, there is no élément of a pioneer invention found in the 
patents in suit. Thèse patents are improvements merely in this par- 
ticular branch or part of the typewriter mechanism. 

In the senior patent I do not find any means provided for unlocking 
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the keys, when pnce locked, so as to permit the adding of one or two 
or more letters and permit the completion of a word or of a syllable at 
the end of a line. Means for doing this were provided in the junior 
patent. However, the operator could do this with the mechanism of 
the senior patent but only by a dilatory process, viz., by sliding or 
moving the cam on the rock-shaft, then adding the letters, and then re- 
setting the cam. I am unable to agrée with the defendant's contention 
that it could not be done at ail, and that the only remedy, in case of an 
indivisible word partly printed at the end of the line, was to erase it 
and commence the word on the new line. This, however, was a serions 
defect in the utility of the device of the senior patent, but did not make 
it inoperative. 

Claims 19 and 20 of the senior patent bring in the rock-shaft, which, 
when rocked, moves the arm which moves the locking-bar. Rocking 
it in one direction causes the downwardly extending arm attached 
thereto to move, swing, or push f orward towards the operator and push 
the locking-bar into locking position, while moving it in the opposite 
direction causes the downwardly extending arm to recède, and this al- 
lows the Ibcking-bar to fall back out of locking position; that is, to 
become disengaged from the keys. A mère change or mère changes in 
mechanical' construction which would lock the keys by a backward 
movement of the locking-bar and unlock by a forward movement, the 
downwardly extending arm beîng so arranged -with the rock-shaft as 
to move correspondingly, would not, in my judgment, avoid infringe- 
ment. AU the éléments of the combination would remain and, aside 
from mère direction of movement, would operate in substantially the 
same way to produce the same resuit. 

If it be true thàt the defendant's mechanism or device, alleged to in- 
fringe, does not hâve the actuating-arm, arm for moving the locking- 
bar into locking position, or an allowable équivalent, I do not see 
how infringement is made out. The junior patent is a substantial 
duplication of the senior patent with the bell feature or élément, old 
in the art, added. We will, therefore, ascertain, if possible, what élé- 
ments are contained or found in the défendant Stearns' machine, so 
far as the f eatures in question hère are concerned. 

It is said by the défendant Stearns & Co. that it is manufacturing, 
and by défendant Typewriter Inspection Company that it is selling, a 
machine made uhder and in accordance with the Schneelock patent, 
No. 853,400, dated April 30, 1907, and issued on application filed May 
9, 1902, dividéd and this application filed October 9, 1902. This 
Schneelock patent says : 

"My invention relates to the llne-locklng mechanism of a typewriting ma- 
chine, by which the carriage may be automatically locked at any desired point, 
the Operator is previously warned thereof, and the keys are also locked when 
the carriage is^topped." 

The front bar of the carriage f rame is provided with a groove and 
a rack and a top pièce with a corresponding groove into which are 
fitted two sliding pièces. To one of thèse sliding pièces is hung a pawl 
(No. 1), and it is also provided with a spring dog held in engagement 
with the rack by its spring and is provided with a thumb pièce for re- 
leasing it therefrom, so that said sliding pièce may be locked to the 
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rack at any desired point. The stroke of this swinging pawl îs limited 
by stop pins. The other sliding pièce mentioned is provided with a 
similar spring pawl (No. 2) and a spring and thumb pièce, whereby it 
may be locked in any desired position, and it carries also a swinging 
stop limited in its stroke by means of a pin engaging in its slotted end, 
whereby a slight movement is obtained preventing a sudden jar or re- 
bounding when it engages with an abutment, 88, on a lever yet to be 
mentioned. This stop engages with said abutment and limits the move- 
ment of the carriage when it is moved back to the left. This lever is 
journaled to the frame and provided with two cam surfaces, or steps, 
and the abutment before mentioned. The first pawl (No. 1), as the 
carriage moves, engages with the first or lower cam face, or step, _at- 
tached to the lever, and presses this end of the lever. downwardly, lift- 
ing the other end and also an arm or rod attached thereto, called, in 
the patent, "connecting bar 89," and this opérâtes to ring the warning 
bell. This pawl, as the carriage advances, next travels over the straight 
face or next step of the cam surface and engages with the next step, 
called "cam 87," and still further depresses the first end of the lever 
and correspondingly élevâtes the other end and consequently still fur- 
ther lifts the said "connecting bar 89." The carriage is stopped at 
this point as pawl (No. 1) engages with abutment 88 before mentioned, 
and opérâtes on certain mechanism now to be mentioned. If defend- 
ant's machine has the "actuating-arm," or arm for moving the locking- 
bar into locking position, it is this "connecting bar 89" of the Schnee- 
lock patent. 

The lever before mentioned, which carries the cam and abutment be- 
fore mentioned on its inner end and is connected to the connecting bar 
89, at its outer end, is connected by such bar to one end of the bel! 
lever, near the bottom part of the machine, which bell lever is journaled 
to the frame of the machine by a screw, and carrying on its lower arm 
a pivoted dog so adjusted that as the said connecting arm is raised, as 
before mentioned, it will engage with a pin on the outer end of the bell- 
hammer lever, journaled, and rock it against the force of a spring, and 
then release it, and so ring a bell. This is done when pawl (No. 1) 
engages with the first step of the cam surface attached to the inner end 
of lever 80, before mentioned. 

Coming now to the means for and mode of locking and unlocking 
the operating keys of the machine, we find in the spécifications of the 
Schneeloçk patent the f ollowing : 

"To the lower arm of bell lever, 92, Is pivotally connected sUdlng lever, 63, 
s-o that when pawl, 78, engages with cam surface, 87, Connecting rod, 89, Is fur- 
ther raised, and pin, 62, on sliding lever, 63, is moved forward to engage with 
the tall, 64, pivotally supported on extension 65 at 66, and there held in posi- 
tion by spring, 71, limited in its movement by lug, 91, which is intégral with 
the tail, 64. This extension Is secured on rod, 68, journaled in the frame, and 
carrying the locking levers, 67, supporting locking rod, 70, for engagement 
with key-lever catches, 69, and held back by a weaker spring, 102." 

We hâve hère abundant room for the play pi the imagination ; but 
I assume that when pawl (No. 1) 78 engages with abutment 88, being 
on cam 87, and the outer end of lever 80 is raised so as to lift connect- 
ing bar, 89 and the pin on the sliding lever is moved forward. so as to 



'^'à& 177 FEDSBAIyRBPOETER. 

engage the taîl pivotally supported" on the extension and there held in 
position by a spring limited in its movements by a lug which is intégral 
with the tail, and which extension is secured on a rod journaled in the 
frame and extending f rom one side of the machine to the other, and 
which rod carries a locking lever at each end which support a lock- 
ing rod, parallel with the rod carrying the locking levers, for engage- 
ment with the catches on the key levers, and which is held back by a 
weaker spring, that the said rod journaled in the frame, and which car- 
ries the locking levers which support the locking rod, moves or turns 
backward and carries the locking rod into engagement with the hooks 
or catches on the key levers and so locks the keys, or that the locking 
levers tum on the rod. In this structure the lever, 80, journaled to 
the frame, carries the cam having steps, onto which the apparatus af- 
fixed to the carriage rides, thereby depressing one end of the lever and 
elevating the other end and drawing up a rod or arm, whereby the 
locking levers of the key-locking apparatus are moved so as to throw 
the upper or locking rod backward into the hooks and lock the keys. 
In the complainant's structure, there is a rod journaled in the frame 
which carries the cam having steps onto which the apparatus affixed to 
the carriage rides, whereby the cam is pressed downward, and, as the 
arm extending therefrom or connected thereto cannot be depressed 
(that is, pushed downward as it is fixed to the rod first mentioned and 
turns thereon) it (said arm) oscillâtes at its lower end (that is, moves 
back and forth), and, when it comes in contact therewith, pushes the 
locking bar or rod into locking position. The lower end of this arm 
is free so as to enable it to actuate the bell before actuating the lock- 
ing-bar. If not attached to the rod carrying the cam, this arm would 
be pushed downward, and by attaching it to the lower rod of the lock- 
ing frame of complainant's structure, by means of a lever, it could, on 
the cam structure being depressed, actuate such lever and throw the 
locking-bar into locking position. I fail to find any différence in prin- 
ciple between the two structures. There is considérable diiïerence in 
the mechanism, but this is owing largely, if not entirely, to the change 
of location of parts and the necessary modifications and changes in 
mechanical structure. It should be mentioned that the junior patent 
of the complainant, No. 633,672, calls for "a spring-pressed universal 
locking-bar, normally maintained out of the path of the locking- 
catches," and that this feature is found in the defendant's machine. 

We are brought back to the question of the limitation of complain- 
ant's claims. Is complainant limited to a locking-bar which is moved 
forward into locking position and to a forwardly actuating-arm for 
said bar which is normally. free from the locking-bar? 

I hâve examined the Williams patent, No. 16,488, of 1892, which 
shows that the idea of locking the keys, providing a bell, and arranging 
the mechanism so as to permit the addition of one or more letters 
at the end of a line, was old. We hâve also the Cress, the Clark, the 
CHnton and MacNamara, and Spiro patents. Thèse, or most of them, 
were cited as références, when the original Wagner claims were sub- 
mitted and rejected. Wagner made the claims in issue, and the word- 
ing must be regarded as his. Claim 18 calls for a "swinging arm hav- 
ing its free end placed in proximity to and normally out of contact 
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with the bar" (locking-bar), and the "free end" of this "swinging arm" 
actuated by the lip on the carriage is to successively strike the bell- 
hammer placed in advance of the bar "in the path of the free end of 
the arm," and then the bar. It seems to me that thèse are words of 
limitation and restriction which cannot .be disregarded. Their force 
and effect must hâve been appreciated by the applicants, and certainly 
were by the Patent Office, for it was after their insertion that the 
claims were allovved. They cannot be regarded as merely descriptive. 
The Wagners entered the field of improvement, as did Schneelock. 

I think it must be considered that each improved on the prior art, 
and that défendants foUowed one Hne of advance in the art, while the 
complainant followed another. A lock rod or bar — it is immaterial 
what name we apply — engaging ail the keys and locking them was used 
in 1892, as we hâve seen. It was actuated and put in locking position 
by engagement with the carriage. The bell was also an old feature, 
and, aside from the combination, was not patentable. The Merritt 
patent, applied for May 39, 1894, has a locking-bar, a bell, and hooks 
on the keys. It also provides for a release to permit the addition of 
letters at the end of a line. The Wagner junior patent was not the first 
to provide means for unlocking the keys so as to permit the addition 
of letters at the end of the line. The device of the junior patent in this 
respect, while, I think, patentable as an élément of a combination, is 
clearly différent from that of the defendant's device. In the one case 
the locking-bar is pushed back out of engagement with the hooks by 
main strength and held there by the hand while the additional char- 
acters are printed, while in defendant's a releasing-button opérâtes to 
remove from action that part of the mechanism which presses the lock- 
ing-bar into locked position so that it no longer engages to keep the 
locking-bar, in locking position, and, by means of a spring, the locking- 
bar is at once restored, on pushing the button, to its normal or unlocked 
position. Défendant improves, in this respect, on both the complain- 
ant's machine and the prior art. In actual construction of this feature, 
the complainant does not follow the Wagner patent. This fact does 
not show that the claim is void, but it throws light on the question of 
infringement. I am not able to say that the rock-shaft with its shoulder 
and arm extending downwardly to engage the bar adapted to engage 
the hooks and lock the keys, said downwardly extending and forwardly 
moving arm being free at its lower end so as to first ring the bell and 
then actuate the locking-bar as it moves forward under pressure on the 
shoulder of the rock-shaft, is the well-known équivalent of the above- 
described mechanism of the defendant's device or mechanism per- 
forming the same function, or functions; that is, the ringing of the 
bell and the locking of the keys. As stated, Wagner, or the Wagners, 
were not pioneers, but mère improvers, and improvers with several 
prior patents ahead of them designed to accomplish the same purpose. 
I cannot say that such prior patents were inoperative or void. They 
were far from perfect and quite inferior to the devices now in use to 
accomplish the results then aimed at and désirable to be attained. Self- 
imposed limitations cannot be disregarded. I find nothing in the spéci- 
fications of the senior patent that in any way suggests a différent struc- 
tvse. They say: 
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"Tlie carriage, 21, Is provWed, as shown, wlth an Index, 99, travellng over 
scale-plate, 100, and sald carriage also has a lIp, 101 (Fig. 1) whlch, when the 
carriage nears the end of its forward travel, will first press on shoulder, E, 
and then on the somewliat lilgher shoulder, W, said shoulders being formed 
by a step-shaped pièce or lug secured to rock-shaft, 102, journaled in frame, 1. 
To this rock-shaft, 102, ià flxed a;i arm, 103 (Fig. 7), normally held or swung 
back by spring, 104; but when the carriage has passed far enough forward 
for its lip, 101, to press on shoulder, E, the arm, 103, has been swung far 
enough forward for its free end or the pin, 105, at said end to hâve passed 
over the forward end of bell-haiùmer lever, 106, thus flrst raising sald hammer 
and then allowlng it to drop for soundlng bell, 107, whereby thè approach of 
the end of a line is announced, as known. Passing to the Umlt of its forward 
travel, the carriage will bring its lip, 101, over the hlgher shoulder, E', so as 
to rock the shaft, 102, for swinging arm, 105, farther forward into contact 
wlth lip, 108, projecting from the locking bar or rod, 109, supported on swing- 
ing arms, IIQ, carried by shaft, 111, supported by frame, 1. The bar, 109, 
being thus swung forward by the extrême forward swing of arm, 103, said bar, 
109, will catch or come to rest under the hooks, 112, projecting from the type- 
keys 2, thereby locking said type-keys against f urther action until by the set- 
tlng back of the carriage the shoulders, E E', with rock-shaft, 102, and arm, 
103, are free to be swung back by spring, 104." 

I think the claims in issue call for a forwardly swinging arm having 
one end free to engage and carry forward and hold the locking bar or 
rod under the hooks, and consequently in locking position. This is not 
the mode of opération of the defendant's device. I do not think the 
court is at liberty to rewrite the claims. We may construe the language 
used, but it is not admissible to so change or broaden a narrow claim 
written by one improver in a somewhat crowded art as to cover the 
claims oî another patent granted another improver in the same field. 
Every valid patent is entitled to protection against infringement, but 
infringement must be proved. It is well settled that one may hâve an 
improvement on a patented device, which improvement is of itself 
patentable ; but that such improver is not entitled to use the patented 
device with the improvement added. If the improver uses the spécifie 
device of the prior patent, he is an infringer. Thomson-Houston EL 
Co. V. Ohio Brass Co. (C. C.) 130 Fed. 549 ; Perkins Elec. Switch Co. 
V. Buchanan (C. C.) 129 Fed. 135. 

So the splitting up or duplication of parts, or additions, do not avoid 
infringement when the patented device is used. So the fact that de- 
fendant constructs its machine in strict accordance with the Schneelock 
patent is no défense if infringement actually appears. It is presumed 
that thère is a patentable différence, but it is for the court to say. Hère 
the claims, of the patents in suit are spécifie and narrow. The claims 
of the Schneelock patent are also spécifie and narrow. Both aimed at 
the same results, and both attairted the results aimed at, but by différent 
means' — différent combinations of niechanical appliances operating in 
différent ways. As before said, the gênerai principles of opération are 
the same. The carriage is made to ride a cam on a rock-shaft in the 
one case and on a cam-surface lever in the other. The object is to 
throw a locking rod iflto hooks on thè keys and prevent their dépression 
"by the operator. In the one case the locking rod is pushed forward by 
the free end of a forwardly osciliating bar,,moved, by the rocking of 
thè rock-shaft, into engagement with such hooks. In the other case 
the one end of the cam-surface leVer is depressed by the carriage,. 
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thereby elevating the other end and lifting a bar, neither end of which 
is free, and this opérâtes a bell-crank lever and a sliding bar to which 
it is attached, and thereby throws the locking rod backward into en- 
gagement with the hooks on the keys. The mechanism for uniocking 
opérâtes on the same gênerai principle in both cases, but the means em- 
ployed for ail this as well as for sounding the bell are very différent. 

In view of the prior art and the limitation of the claims by the 
language employed, and which limitations were imposed by the Patent 
Office and acquiesced in for the purpose of obtaining the patents in 
suit, I am constrained to hold that infringement is not estabHshed. 

Thei'e will be a decree dismissing the bill, with costs. 



KIMBALL et al. v. WATERS METAL CONST. CO. et al. 
(Circuit Court, D. Minnesota, Fourth Division. March 8, 1910.) 

1. Patents (§ 328») — Validity and Infbingement— Heating Apparatus. 

The Smith patent. No. 665,351, for a heating apparatus havlng an aux- 
Ulary flue for ventilating purposes, claims 5 and 6, construed, and held 
not antlclpated, valld, and Infringed. 

2. Patents (§ 328*) — Validitt and Infbingement— Heatino Appabatus. 

The Smith patent, No. 868,299, for a heating and ventilating system, 
construed, and held not antlclpated, valld, and Infringed by one device 
made and sold by défendants, but not infringed by others. 

In Equity. Suit by Clément F. Kimball, trustée, C. H. Smith, Alta 
Smith, and Harry L. Smith, against the Waters Métal Construction 
Company, a firm, and James L. Waterbury. On final hearing. De- 
cree for complainants. 

Clément F. Kimball and Williamson & Merchant, for complain- 
ants. 

Paul & Paul, for défendants. 

WILLARD, District Judge. The First Patent to Smith, No. 665,- 
351, January 1, 1901. Claim 5 of this patent is as follows: 

"In a heating apparatus, the combination with a heater, of a main flue, an 
auxiliary flue havlng a capaclty substantlally that of the main flue, and hav- 
lng a portion extending transverse to and at an angle into the main flue and 
a smoke-flue enterlng the transverse portion of the auxiliary flue, substan- 
tlally as deserlbed." 

Construing this claim by itself, without référence either to the spéci- 
fication or the drawings, it seems clear that the language thereof does 
not require a structure with two elbows or bends, and that an auxili- 
ary flue leading vertically from the floor and turning at a right angle 
into the chimney would be described by this claim. 

Mcinerney, the complainants' expert, testified as follows: 

"XQ. Now, you are very certain that the expression In claim 5, 'havlng a 
portion extending transverse to and at an angle into the main flue,' was not 
Intended to limit the structure to the transverse part 7, and the part 8, at an 
angle from that, going Into the main flue? ïou are clear as to that, are you? 
A. That seems perfectly clear to me." Complainants' Record, vol. 1, p. 136. 

*For other cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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Carter, the défendants' expert, speaking of figure 2, of the dia- 
grams, said, on page 116, Défendants' Record: 

"The 'portion extendlng transverse to and at an angle Into the main flue' 
is this portion 7, already just mentloned wliich leads rearwardly into the 
chimney at 8, as I hâve stated." 

Although this witness repeatedly testified that claims 5 and 6 re- 
quired the horizontal part 7, yet in the extract above quoted it will be 
seen that he defines the clause "portion extending transverse to and 
at an angle into the main flue" in such a way as to require only one 
bend. 

The claims must, however, of course, be construed with référence 
to the spécification and to the drawings. As to the drawings, while 
it is true that figure 1 shows two bends, it is also true that figure 2 
shows only one. 

Défendants rely greatly on the language of the spécification to so 
limit thèse claims as to require a double elbow. They refer particu- 
larly to that part of the spécification commencing with line 41, on page 
1, which reads as follows: 

"I hâve discovered that by eniploylng an auxlllary flue of a capacity sub- 
stantially that of the chimney of main flue and that by so positioning. and 
arranging a portion of the auxiliary flue that either a horizontal current, or 
a current not dlrected upward, of air will pass through the flue and be de- 
flected Into the chimney. * » • » 

And to that part commencing with line 14, on page 3, which is as 
follows : 

"And I hâve found that the best results are obtained when that portion of 
the alr-flue into which the smoke-flue discharges is arranged in either a sub- 
stantially horizontal position or a position not extending upward toward the 
exlt, and my expérience has shown that a flue extending upward with a single 
bend into the chimney and Into which the smoke-flue enters will not aceom- 
plish the same results, although I do not wlsh to be understood as limiting 
my Invention to the partlcular construction of the elbow portion." 

While it is true that the inventor, in the first part of the spécifica- 
tion quoted, refers to "a horizontal current, or a current not directed 
upward," yet his attention was not called to the spécifie construction 
of the elbows until he reached the second quotation on page 2. There 
he took up the précise question which is now under discussion in this 
suit, namely, as to whether the structure should hâve one elbow or 
two. 

The défendants in their brief say, on page 9, referring to this quo- 
tation : 

"We understand this to mean that the patentée hère refers to a structure 
with a single bend, such as is shown on the blueprint opposite page 6 of this 
brief." 

Carter makes substantially the same statement on page 217 of de- 
fendants' record. 

It vi'ill be observed that, in this part of the spécification which the 
witness Carter calls a "disclaimer," the patentée does not say that the 
construction with one elbow will not accomplish any resuit. What he 
intènded to say, and did in fact say, Was that with the horizontal sec- 
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tion 7 better results would be accomplished. This simply means that 
the construction with section 7 was the preferreiî construction. That 
other constructions were not excluded is conclusively shown by the 
last part of the quotation, in which he says : 

"I do not wlsh to be understood as Umlting my invention to tlie particu- 
lar construction of the elbow portion." 

He says, also, on page 1, line 38, of the spécification : 

"I désire It understood that the invention Is in no sensé limited to the con- 
struction shown" in the accompanying drawings. 

In order, however, to make the above réservation available, it was 
not only necessary that he should state it in the spécification, but also 
that he should repeat it in the claims, and this is what he did when 
claims 5 and 6 were drafted. That the purpose of claims 5 and 6 was 
to préserve this réservation is made more apparent when the six other 
claims of the patent are considered ; for it is said in every one of them 
that the horizontal portion 7 is an essential élément. If the horizontal 
section 7 is an essential élément in claims 5 and 6, it would be diffi- 
cult to distinguish them from some of the other claims. 

The défendants, however, say that when the claims are considered 
in connection with the file wrapper their construction of them must 
prevail. 

Carter, in his testimony, on page 119, Défendants' Record, makes 
a quotation from the file wrapper, as follows: 

"For instance, In the argument submitted under date of June 6, 1900, with 
référence to the then existing daim 1 of the application, I flnd this expres- 
sion: 'Clalm 1 is not met in patents cited, for they do not show means for 
supplying air to the main flue laterally across the exlt of the smoke-flue and 
into the main flue in line with the smoke-flue.' 'Laterally' does not mean up- 
wardly. No référence shows the cold air passing laterally across the esit of 
the smoke-flue. In Sears' the air is admitted directly to the main flue or 
chlmney below the smoke-flue, and the current does not cross, but passes up- 
wardly with the current from the smoke-flue. In the Fox device,' the cold air 
is admitted directly to the smoke-plpe." 

The examiner, however, was then considering, not those claims 
which afterwards became claims 5 and 6, but what was then claim 
1, which reads, in part, as follows : 

"And means for supplying air to the main flue laterally across the exlt of 
the smoke-flue." 

When the file wrapper is further considered, indications are found 
therein that the patentée did not then consider part 7 as an essential 
feature of his invention, for he says in his original spécification, "for 
safety, to prevent the falling of sparks to the floor, I preferably pro- 
vide the horizontal section 7 in the cold air pipe, in which section ail 
sparks, etc., which would otherwise drop down the pipe, lodge tem- 
porarily." That he did not consider that the flow of the cold air cur- 
rent should be necessarily a latéral one is indicated in the communica- 
tion of July 7, 1897, wherein he said: 

"In his device he claims that the efïect of bringing a large current of 
cold air in right angle conjunction with the current of hot air from the 
stove. * * *" 

177 F.— 16 
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It is true that the examiner in his communication of June 25, 1900, 
uses the word "across"; but the use of that word does not necessariiy 
indicate that, if the volume of cold air had a right angle conjunction 
with the hot air from the smoke-flue, it would not meet the require- 
ment of the examiner; and the fact that he afterwards allowed claims 
5 and 6, which, as has been seen, when properly construed do not 
require a horizontal section, shows that a latéral action was not in 
his opinion essential. 

Complainants also proved that they had in fact constructed devices 
with a single elbow, similar to the blueprint device in défendants' brief, 
with the exception that the ventilating flue extended upward instead 
of downward. One of such devices was put in the house of the wit- 
ness Everington (Complainants' Record, vol. 1, pp, 331-339) in 1904 
(Complainants' Record, vol. 1, p. 45). 

Carter says (Défendants' Record, p. 155) that this device which 
he saw installed was similar to Exhibit 25, which is a printed circular 
used by complainants upon the back of their stationery, which cir- 
cular has a eut showing a single elbow with the ventilating flue ex- 
tending upwards. 

Claim 6 provides for the same construction of the auxiliary flue as 
claim 5. Mcinerney, vol. 1, Complainants' Record, p. 136; Carter, 
Défendants' Record, p. 177. 

Claims 5 and 6, therefore, must be construed as covering a structure 
with a single elbow, similar to the one upon the blueprint in défend- 
ants' brief. 

Claims 5 and 6, being construed as above indicated, are they antici- 
pated by any of the prior patents ? 

Before discussing this question, it is important to détermine what the 
précise construction of the complainants' device is, under this inter- 
prétation of claims 5 and 6. 

The suggestion by défendants that the smoke-pipe 6 may project 
into the ventilating flue is not supported by the évidence. The word 
"leading" in claim 6 does not indicate a projection into the auxiliary 
flue, any more than the same word used in the same claim indicates a 
projection of the auxiliary flue into the main flue or chimney. Nor 
does the word "entering" used in the fifth claim require the actual 
projection of the smoke-pipe into the part 7. This seems to be the 
opinion of the défendants' expert Carter, who, in discussing the différ- 
ence between the Wickersham patent and the complainants' patent, 
says: 

"Assuming therefore sucli a construction, In whlcb the horizontal portion 
7 is eliinlnated, and the dépendent portion of the flue extends directly down- 
ward from the angle or elbow 8, it will be noted that this construction is pre- 
clsely what the W^ickeraham patent shows, excepting In two matters of détail. 
The flrst of thèse matters of détail is that the Wickersham patent shows the 
flue I as extending a few iuches into the foui air flue G where it enters the 
latter." Défendants' Record, p. 123. 

On page 238 he points out again this différence between the Wick- 
ersham device and complainants' structure, stating in substance thaï 
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in the former the smoke-flue projects into the air-flue, while in the lat- 
ter it does not. 

It is conceded that no projection of the smoke-flue is shown in com- 
plainants' diagrams. Complainants' expert testified that the smoke- 
pipe was intended to stop at the Une of the foui air flue. Complain- 
ants' Record, vol. 2, p. 204. 

Nor is the défendants' suggestion that the smoke-pipe may be as 
large as or larger than the auxiliary flue sustained by the évidence. 
Both drawings show it to be considerably smaller, and it would seeni 
to be absurd to make the smoke-pipe leading from the combustion 
chamber as large as the outside chimney. See, upon this point, the 
testimony of complainants' expert (volume 2, pp. 273, 273). 

It is very évident that the patentée understood that his drawings 
called for a smoke-pipe considerably smaller than the foui air flue. 
This theory is supported by a référence to the file wrapper. In the 
patentee's -communication of July 7, 1897, he says that the large cold 
air pipe is always arranged to form a connection with the small hot 
air pipe, and in the communication of July 28, 1899, he says that in 
the applicant's apparatus the air-pipe is of larger capacity than the 
smoke-pipe, and the smoke-pipe discharges into the air-pipe. In 
several of the claims which were presented from time to time this 
feature of the apparatus is pointed out. 

We therefore hâve in the complainants' structure a smoke-pipe 
smaller than the air-flue, joining it, but not projecting into it, pro- 
ducing practically, as claimed by the complainants' expert, an enlarged 
chamber at the point of junction of the two flues. 

The défendants hâve presented a great many prior patents ; but 
no one of them shows a structure where the smoke-flue stops at the 
entrance of the air-flue, and where at the junction of thèse flues an 
enlarged chamber is produced by reason of the smoke-flue being 
smaller than the air-flue. It is admitted by the défendants' expert 
Carter that in the Wickersham patent there is a pipe projecting into 
the air-flue. Défendants' Record, pp. 123, 238. 

It is apparently admitted also that in the Kosinski patent the small 
flue thus projects in ail of the figures. Défendants' Record, pp. 164, 
345. That the smoke-pipe in Fig. 4 in this patent is continued on be- 
yond what is shown in the drawing is stated by both experts. Carter, 
Défendants' Record, p. 346 ; Mcinerney, Complainants' Record, vol. 
3, p. 191. See, also, pp. 176, 190, 198. 

While in the Maynard patent there is no projection of the smoke- 
flue, yet it appears from the drawing that the smoke-flue is larger 
than the cold air flue, and the patent itself states that : 

"The cold air flue is graduated in size or made taperlng in form, the small- 
er end entering the smoke-pipe, and the larger Connecting with the room reg- 
ister. This Is an important feature of the invention." 

This device shows therefore no enlarged chamber such as is con- 
templated in the complainants' device. 

The différence in the resuit produced by a structure with a pro- 
jecting small flue and by a structure without one is that where the 
smoke-flue projects the currents of air from that flue flow in a par- 
allel direction with the currents from the cold air flue; while, where 
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there is no projection, the two currents are mixed, and, as is claîmed 
by complainants' expert, no stratification of air currents résulta. That 
this différence exists is admitted by défendants' expert on page 165 
of Défendants' Record, where he says : "* * *" Also on page 166 
hesays: "* * *" And again on page 167 he says : "* * *" 

It is therefore proven that there is a difiference between the cori\- 
plainants' patent and the prior devices, and it was precisely on account 
of this différence that the patent in this suit was granted. 

The défendants' expert, however, states that no différent resuit is 
produced by complainants' structure from that produced by the other 
structures. He says repeatedly that the complainants' device amounts 
to nothing more than an ordinary check draft. Défendants' Record, 
pp. ISO, 164. 

On the other hand, complainants' expert states that there is a great 
différence between the results produced by the différent devices, and 
that this différence is due entireîy to the fact that Smith brings his cold 
air current at a right angle conjunction with the hot air from the 
stove in an enlarged chamber, thus producing a mixing of the two 
currents into one volume of practically equal température. He says 
further (Complainants' Record, vol. 2, p. 198) : " * * * " And again 
he says on page 203 ; " * * * " And again on page 207 : " * * * " 
See, also, pp. 265, 270, 373. 

If the case were to be decided upon the testimony of thèse two 
experts alone, disagreeing as they do, préférence should be given to 
Mcinerney. It appears that Carter had had no practical expérience 
in the matter of heating or ventilating apparatus. Défendants' Rec- 
ord, p. 199. On the other hand, complainants' expert had been en- 
gagea in the heating and ventilating business to quite a considérable 
extent. Complainants' 'Record, vol. 2, p. 152. 

It is proper, moreover, to refer in this connection to the commer- 
cial success of complainants' device. The patentée Smith bas appar- 
ently devoted his time to the business of manufacturing and selling 
his device since 1900. Complainants' Record, p. 67. The Manuel- 
Smith Heating Company has been engaged in the business exclusively 
since May, 1905, and since that time it has sold 2,518 Systems, and of 
thèse 1,426 were sold between May 1, 1907, and May 1, 1908. Com- 
plainants' Record, vol. 1, p. 246. Over 95 per cent, of thèse hâve gone 
into school buildings. Complainants' Record, vol. 1, p. 262. 

The State Superintendent of Public Instruction of Minnesota ac- 
cepted the Smith device as a compliance with the state régulations 
for the ventilation of schools. Complainants' Record, vol. 1, p. 166. 
He testified that it was the most efficient gravity System that he had 
observed. Page 170. He had no doubt that it was in use to a much 
greater extent in small schoolhouses in Minnesota than any other 
System. Page 174. 

The witness Sander, county superintendent of schools for Nicollet 
county, testified that there were 27 Smith plants installed in his 
county (page 183), and that they gave gênerai satisfaction (page 191). 

Complainants' witness Race had been a county superintendent of 
schools, and had examined heating and ventilating devices from the 
Gulf of Mexico north, and eàst to the Atlantic Océan. Complain- 
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ants' Record, vol. 2, p. 111. He testified that the Smith apparatus 
was the best of the gravity Systems. Page 112. When he was super- 
intendant of schools of Redwood county, Minn., there were 46 of the 
Smith Systems in his county (page 212), and he had examined and 
tested 20 or 30 of those (page 213) and found them very efficient (page 
214). He stated that 26 structures made after his own ideas and in- 
stalled in schools he had removed apparently for the purpose of in- 
stalling the Smith System. Complainants' Record, vol. 2, p. 115. 

The superintendent of schools of Lac Qui Parle county, Minn., tes- 
tified that there were 35 Smith plants installed in his county, and that 
they worked splendidly. Complainants' Record, vol. 1, p. 302. 

Miss Burce, superintendent of schools, Eau Claire county, Wis., 
said there were 17 of the Smith plants in use in her county, and that 
they worked satisfactorily. Complainants' Record, vol. 1, pp. 389, 
390. 

There is no évidence in the case to show that any one of the de- 
vices referred to in the prior patents has ever been a commercial suc- 
cess, and there is no évidence to show that any one of them was ever 
used. The fact that the défendants are not using any of thèse devices, 
which according to their expert produce the same or even better re- 
sults than the Smith device, seems to indicate that the expert is pos- 
sibly mistaken in his view. As was said in the case of Griswold v. 
Harker, 62 Fed. 393, 10 C. C. A. 439, by the Circuit Court of Appeals 
of this circuit : 

"It Is not impossible that the reason why the appellees are not iislng the 
old devices they plead is that the improvements descriteed in this patent hâve 
made them useless and unmerchantable. If this is not so, they can abandon 
the improvements of Selden and Griswold, and go back to the devices they 
plead." 

The conclusion therefore is that claims 5 and 6 are valid, and are 
not anticipated by any prior patent. 

The remaining question is: Hâve the défendants infringed? As 
has been said, the patentée Smith has devoted himself to this busi- 
ness for seven years, and the Manuel-Smith Company has been en- 
gaged therein since 1905. They had practically no compétition until 
1907, when they came in compétition with the défendants. Complain- 
ants' Record, pp. 57, 257. 'They had donc a great deal of work in 
introducing the System into the schools of Minnesota and Wiscon- 
sin, and had spent $20,000 in advertising. Complainants' Record, p. 
277. 

The défendants went into partnership some time in October or No- 
vember, 1906. Défendants' Record, p. 26. They commenced to man- 
ufacture in August, 1907. Défendants' Record, pp. 24, 30. Prior to 
that time they had no factory of their own. Défendants' Record, p. 
28. Waterbury, prior to going into partnership with the other de- 
fendant, Waterman, had seen, as he admitted, one or two Smith de- 
vices, and had tested one of them in Wisconsin in 1906. 

Exhibit 12 produced by the complainants was sold by the défend- 
ants to a school district at Alden in Wisconsin in 1907, and is claimed 
by the complainants to be identical with the structures sold by them, 
omitting the horizontal portion 7. 
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The grounds for défendants' claim of noninf'ringement are two. 
They say that there is no évidence to show the size of the chimney or 
main flue in the schoolhouse at Alden, and, consequently, it does not 
appear that the lïiain flue and the auxiliary flue hâve substantially the 
same capacity as required by claim 5. Even if this were admitted, the 
défendants could not escape claim 6, for that makes no such require- 
ments in regard to the capacity of the tvfo flues. There was some év- 
idence relating to the size of the flues used in Wisconsin, and as to 
the size that could be supported upon a bracket. (Défendants' Rec- 
ord, pp. 12, 13), and also some évidence as to the size of the flues re- 
quired by the complainants (Complainants' Record, vol. 1, p. 194). 
There; was also évidence that the défendants hâve been, and now are, 
selling devices similar to the blueprint in défendants' exhibit, and that 
they claim the right so to do. 

Under the circumstances, it must be held that there is sufficient év- 
idence of infringement, so far as this point is concerned. 

The second ground relied upon by the défendants is to my mind 
much more serions. 

The complainants' structure provides a damper at the lower end of 
the auxihary' flue. The défendants hâve moved this damper up to the 
juhctiôn of the vertical section of the auxiliary flue with its horizontal 
section, and hâve hinged it upon one side. It can be closed so as to 
entirely shut off the air f rom the auxiliary or cold air flue, but it can- 
not be closed so as to entirely shùt off the smoke and hot air gases 
from the stove. When it is open to its full capacity, quite a portion 
of such gases pass through the horizontal section of the cold air flue. 
The "défendants hâve a patent for this damper, No. 878,474, issued 
February 4, 1908. 

The essence of the complainants' patent, as has been seen, is that 
the cold air currents and the hot air currents meet in the enlarged 
chamber, where they are thoroughly mixed. It differs from the for- 
mer structures in that it does not admit of any stratification of the air 
and beat columns. The défendants claim that their damper produces 
the same resuit as is produced in the old devices by projecting the 
smoke-flue into the air chamber, and, consequently, that they make 
no use of the èssential feature of the complainants' patent. See Car- 
ter's testimony, pp. 154, 165, 173, 240, 250, 265, 266, 268. Complain- 
ants' expert tèstified in référence to this matter on pages 232, 232, 281, 
vol. 2, Complainants' Record. 

There seems to be considérable force in the défendants' claim, but 
it is apparent that the mixing chamber referred to in Mcinerney's tes- 
timony is not entirely destroyed by the action of the damper. The 
défendants make use of the enlarged part of the complainants' device, 
and into this enlarged part a portion of the air from the flue enters 
without being at ail deflected. In fact, in the défendants' patent it is 
stated that the currents of air and the products of combustion mingle 
at the conjunction of the smoke-pipe with the foui air flue, and in 
claim 3 it is said that a portion of the air brought up by said foui 
air flue is returned to the heater, while the remaining portion is min- 
gled with the product of combustion. 
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The défendants should not be allowed to évade a daim of infringe- 
ment by saying that, while they make use of the idea of the complain- 
ants in part, they do not use it to its fullest extent. 

So far as this patent is concerned, a decree must be entered in favor 
of the complainant for an injunction and an accounting. 

I hâve reached this resuit without taking into account the tests made 
by the complainants of the six devices referred to in the prior patents, 
and it is not necessary to consider whether or not those tests were so 
made as to be of any value in determining the questions hère at issue. 
While the complainants' expert testifies that his opinion has been con- 
firmed by the resuit of those tests, yet I do not understand him to say 
that it is founded upon the tests. He had practically stated his opin- 
ion in his former examination, which was given before the tests were 
made. 

The Second Patent to Smith, No. 868.299, October 15, 1907. The 
idea of deflecting a current of cold air upwards by an inclination 
of the intake pipe is disclosed in the patent to Skilton, No. 460,- 
684. See Fig. 7, where it is used in connection with a stove. The 
idea of deflecting it by a damper is shown in the patent to Scott, No. 
585,708. The précise construction, however, shown by the patent 
in suit, namely, a cold air box closed at the bottom, combined with a 
jacket which is open at both ends, does not appear in any prior patent. 

The law présumes that this patent is valid, and I am inclined to and 
do hold that it is so with référence to the précise construction therein, 
and that there is no anticipation by any prior patent. 

Conceming the infringement, it appears that the défendant had 
been manufacturing Systems with the complainants' device attached 
thereto prior to October 15, 1907, the date on which the patent was 
issued. Prior to that date they had sold one of their Systems with this 
device thereon to a school district in the town of Alden, Wis., and 
this System was shipped, or a part of it, on the very day on which 
the patent was granted. The évidence of infringement does not, how- 
ever, rest upon this one sale and shipment. The patent was issued on 
Tuesday, and the défendants did not hear of it until the following 
Sunday. They testified that they had on hand ready for shipment 15 
or 30 Systems in which this device appeared. Waterbury, Défend- 
ants' Record, p. 36. They were then shipping about 20 Systems a 
day. Waterbury, p. 43. Waterman testified as to shipments after 
the patent was issued and before they learned of it, as follows (page 
94) : "I assume there may hâve been a very few." 

The évidence is sufficient to show that the défendants, after the 
patent was granted, shipped and disposed of quite a number of Sys- 
tems containing the identical device described therein. Infringement 
is therefore made out. 

The évidence shows that, after the défendants were informed of 
this patent to the complainants, they ceased selling and shipping Sys- 
tems containing their device, and substituted one of their own, for 
which they afterwards secured a patent dated November 10, 1908, 
and numbered 903,(544. 
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It is nôt claimed by the complainants that the construction shown 
in Fig. 4 of this patent is an infringement of their patent. Complain- 
ants' Record, Smith, p, 6. They do claim, however, that the one in 
the other figures is an infringement. 

The claims in the complainants' patent relied upon by them are 
3, 4, 5, and 6, and each of them requires (1) a cold air intake, and (3) 
that the deflecting means be arfanged within an air heating chamber. 
Complainants' Record, vol. 1, p. 145, Mcinerney. 

Thèse two éléments, namely, the cold air intake and the heating 
chamber, are separate and distinct. Whether the device in défend- 
ants' patent and used by them infringes dépends upon whether its 
damper or deflecting means is in the air heating chamber or in the 
intake pipe. If it is not in the air heating chamber, there is, in my 
opinion, no infringement. The évidence shows that no part of the 
deflecting means projects into the air heating chamber. Complainants' 
Record, vol. 2, p. 234, Mcinerney. It is very évident from an inspec- 
tion of the drawings that this is true. 

The theory of complainants (Mcinerney, vol. 1, p. 145 ; vol. 2, pp. 
234, 235) that the intake pipe is an enlargement of the heating cham- 
ber cannot be sustained. Mcinerney apparently goes even further, 
and says that a mère damper in an ordinary cold air flue hinged at 
the bottom, and so arranged as not to project into the air heating 
chamber and to deflect the air upwards, would be an infringement. 
Volume 1, pp. 145, 146. The défendants do not infringe this second 
patent of the complainants by the device described in their patent 
No. 903,644, and now used by them. 

Let a decree be entered for the complainants, with costs, that both 
of the patents described in the complaint are valid; that each one of 
them has been infringed by the défendants ; ordering that an injunc- 
tion issue perpetually restraining the défendants from using the de- 
vice shown in the évidence and marked Exhibit 12 and directing that 
the case be referred to a master for an accounting. Let the decree 
also provide that the défendants do not infringe the second patent to 
Smith, No. 868,299, by the use of either of the devices described in 
their patent No. 903,644. If the parties cannot agrée upon the terms 
of the decree, it will be settled by the court on notice. 



VICTOR TALKING MACH. 00. et al. v. DUPLEX PHONOGBAPH 00. 

(Circuit Court, W. D. Michigan, S. D. May 27, 1909.) 

1. Patents (§ 58*) — Anticipation— Bueden of Pboof. 

On an issue as to anticipation, the burden of proof rests on the party 
pleading such défense, and, where the identity of methods and results 
In the two devices is doubtful, the doubt must be resolved in favor of the 
patent 

[Ed. Note. — For othex cases, see Patents, Cent. Dig. § 75; Dec. Dlg. 

S 58.*] 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Patents (§' 87*) — Abandonment— Evidence. 

Questions relatlng to tlie actual or constructive abandonment of an In- 
vention are questions of fact ; and every reasonable doubt thereon should 
be resolved in favor of the patent. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. § 112; Dec. Di& 
§ 87.*] 

3. Patents (§ 82*)— Patentabilitt— Abandonment of Invention. 

Pending an application for a patent, tlie spécification of vvhich Is broad 
enough to warrant the making of certain claims which are not made, tha 
applicant, instead of insertiug such claims by amendaient, may at hia 
élection, make them the subject of a new application, which in such casa 
may fairly be eonsidered a continuation of the first, and their omission 
therefrom will not operate as an abandonment. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 105-107; Dec 
Kg. % 82.*] 

4. Patents (§ 328*) — Validitï and Ineringement— Talking Machines. 

The Beiiiner patent, No. 534,543, for improvements in talklng machines, 
claims 5 and 35, held valid against the claim that they were anticipated 
by the Edison British patent, No. 1,644, of 1878, or by any disclosures 
made toy Bell and Tainter in connection with their application for patent 
No. 341,214, and the claims of prior public use and abandonment, and that 
claim 5 is for a function of an apparatus merely. Such claims are entitled 
to a construction covering the reproduction of sound by means of a vibra- 
ting Stylus engagea with a laterally undulating groove of the sound rec- 
ord and free to be vibrated, and propelled thereby wlthout other mechan- 
ical assistance. As so coustrued, such claims held infringed. 

5. Patents (§ 176*)— "Propelled." 

In a claim for a patent of an apparatus for reproduclng sound consist- 
Ing of a Stylus shaped for engagement with a record and free to be vi- 
brated and propelled by said record, the term "propelled" is the équiva- 
lent of "progressively fed." 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 176.*] 

In Equity. Suit by the Victor Talking Machine Company and the 
United States Gramophone Company against the Duplex Phonograph 
Company. On final hearing. Decree for complainants. 

Horace Pettit, for complainants. 

Samuel Owen Edmonds and Dallas Boudeman, for défendant. 

KNAPPEN, District Judge. The suit is upon patent No. 534,543, 
issued February 19, 1895, to Emil Berliner, complainants' assigner, for 
improvements in machines for recording and reproducing sound, called 
in the patent "gramaphones." Claims 5 (relating to method) and 35 
(relating to apparatus for reproducing sound) are alone involved hère. 
They are as follows : 

"(5) The method of reproducing sounds from a record of the same which 
consists in vibrating a stylus and propelling the sameialong the record by and 
In accordance with the said record, substantlally as described." 

"(35) In a sound reproducing apparatus consisting of a traveling tablet hav- 
Ing a sound record formed thereon and a reproducing stylus shaped for en- 
gagement with said record and free to be vibrated and propelled by the same, 
substantlally as described." 

The défense made hère is that the patent is void, first, because of 
anticipation (a) by Edison, (b) by Bell & Tainter; second, because of 
public use more than two years prior to the application for the patent ; 

•For other cases eee same topic & % nejmbëb in Dec. & Am. Digs. 1907 to date, & Rep'r ludeiM 
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third, because the daims in question cover, as alleged, nothing more 
than the functions of Berliner's apparatus ; f ourth, because of the ex- 
piration on February 11, 1899, of a Canadian patent applied for by 
Berliner in the name of Suess, who assigned the patent to him ; and, 
fifth, because of the expiration of certain British, French, and German 
patents issued to Berliner. 

The claims in suit hâve already been several times before the courts. 
In what is known as the "original case," decided in 1905 by the Cir- 
cuit Court for the Southern District of New Yorlî, it was held that the 
Berliner patent in suit was not anticijpated ; that it discloses patentable 
invention ; and that it is not invalidated by prior public use of the in- 
vention or by abandonment. Victor Talking Machine Co. v. American 
Graphophone Co. (C. C.) 140 Fed. 860. This décision of the Circuit 
Court was in 1906 affirmed by the Circuit Court of Appeals for the 
Second Circuit. 145 Fed. 350, 76 C. C. A. 180. In Victor Talking Ma- 
chine Ço. V. Talk-0-Phone Co. (C. C.) 146 Fed. 534, and in the case 
of Sanle Complainant v. Leeds & Catlin (C. C.) 150 Fed. 147, on mo- 
tions for preliminary injunction, the patent was again held valid as 
against several défenses, some of which were then newly asserted, in- 
cluding the défense that the patent had expired with certain foreign 
patents. This décision was affirmed by the Court of Appeals-. 148 
Fed. 1022, 79 C. C. A. 536. In Leeds & Catlin Co. v. Victor Talk- 
ing Machine Co., 154 Fed. 58, 83 C. C. A. 170, an order of the Cir- 
cuit Court adjudging the complainant guilty of contempt in violating 
the injunction issued under the décision last referred to was affirmed 
by the Circuit Court of Appeals. The two décisions of the Circuit 
Court of Appeals last referred to were affirmed by the Suprême Court 
of the United States April 19, 1909 (cases Nos. 80 and 81). 313 
U. S. 301, 39 Sup. Ct. 495, 53 L,. Ed. 805 ; Id., 313 U. S. 325, 39 Sup. 
Ct. 503, 53 L. Ed. 816. Several other cases hâve been heard on mo- 
tions for preliminary injunctions, based upon the decree in the original 
case sustaining the patent. 

The defendant's contention that the patent in suit has expired by rea- 
son of the daimed expiration of the Suess Canadian patent, as well as 
the proposition that claim 35 is invalid, as covering merely a mechanical 
function, were éxpressly decided by the Suprême Court adversely to 
defendant's contention in the Leeds & Catlin Case, No. 80. A déniai 
of the claim that the patent in suit expired with the other foreign 
patents results from that décision. The remaining défenses now urged 
hâve either éxpressly or by apparently necessary implication been re- 
jected by the Circuit Court and the Circuit Court of Appeals in one or 
more of the cases above referred to. Those décisions, while not bind- 
ing upon me, are entitled to high considération. An examination of 
the record and briefs fails to bear out the proposition that the "original 
case" was presented upon an insufficient record and without strenuous 
contest. 

As to the défense of anticipation : As is well known, Edison was the 
pioneer inventor in the art of recording and reproducing sound. ' His 
records were made by vertical vibrations, producing in a pliable material 
indentations (as distinguished from a groove) corresponding to the 
Sound waves which caused the vibrations. He was followed by Bell & 
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Tainter, whose record consisted of a groove of even width, but of 
varying depth; the élévations and dépressions at the bottom of the 
groove corresponding to the sound waves which produced them. In 
the reproduction of sound thus recorded both Edison and Bell & 
Tainter used positive mechanical means for carrying the reproducing 
Stylus across the record (or for tonveying the record past the stylus), 
and thus keeping the stylus in engagement with the record. In Ber- 
liner's patent the sound vibrations produce a laterally undulating spiral 
line or groove of eVen depth, the inequalities caused by and represent- 
ing the sound vibrations being upon the sides of the groove, the record 
tablet being composed of a hard, resisting material, and taking the 
form of a disk. In reproducing sounds, the patent in suit dispenses 
with mechanical means for conveying the stylus across the record, and 
by the mère engagement of the reproducing stylus with the record 
groove, the former being by the latter vibrated laterally by its undula- 
tions, is by the record groove itself guided and propelled in accordance 
• therewith. This constitutes the "automatic" or "feed f rom the record" 
feature, which the claims under considération are designed to protect. 
The claimed anticipatign by Edison is based upon this situation: 
The spécifications of British patent No. 1,644, issued to Edison April 
24, 1878, show a figure 34, representing a disk centered upon a hori- 
zontal shaft, the disk having on each of its opposite faces, and in ap- 
parent engagement therewith, a reproducing apparatus, the separate' 
carrying arms of the reproducers Connecting with opposite sides of a 
blocic, centered on a horizontal shaft below and at right angles with 
the shaft carrying the record disk. The only référence in the spécifica- 
tions to this figure 34 is in thèse words : 

"Figure 34 Is a perspective vIew showing a double phonet (reproducer), there 
being a spiral Une of Indentatlous on each side of the rerolving disk, d, one 
phonet coroing into action as the other flnishes ; in this case the spirals should 
be in opposite directions, so that the disk contlnuing to revolve in the same 
direction moves one phonet from the center outwards, and then the other 
phonet is connected and moves back towards the center ; this may be used as 
a toy." 

It is this figure 34 and the description referred to which are relied 
upon as showing that Edison was familiar with the idea of propulsion 
of the reproducing stylus by and in accordance with the record. None 
of the claims of the patent suggest such automatic propulsion. It is 
by no means clear that figure 34 discloses, or is intended to disclose, a 
device by which the stylus and sound box shall be propelled and guided 
across the face of the record by the record itself, and without the use 
of independent mechanical means. Nor is it by any means clear that 
the figure discloses or is intended to disclose a record groove with un- 
dulating sides by which the stylus, through its impingement upon the 
sides of the groove, is vibrated and propelled. On the contrary, the 
record is expressly referred to as a "spiral line of indentations." The 
disclosure of a record automatically vibrating and propelling the stylus 
is to say the least vague. This same figure 34 has been so character- 
ized by Judge Shipman in American Graphophone Co. v. Leeds (C. C.) 
87 Fed. 873, 877. While this figure 34 was not discussed in the opinion 
oî the court or in briefs of counsel in the "original case," the ânswer 
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set up the Edison patent in question as an anticipation ; and in the 
Talk-0-Phone Case figure 34 was discussed in briefs of counsel. The 
burden is upon the défendant to show anticipation. It is not claimed 
that any practical use bas been made of the feed from the record idea 
until by Beriiner and his assignée, whose efïorts bave materially ad- 
vanced the art of reproducing sound and made the feed from the rec- 
ord machine a great commercial success. In such circumstances, the 
identity of methods and results being, to say the least, doubtful, the 
doubt must be solved in favor of complainants, Walker on Patents 
(4th Ed.) § 76 ; Simonds RolHng Machine Co. v. Hathorn Mfg. Co., 
93 Ped. 958, 36 C. C. A. 24. The conclusion reached is that the patent 
claims in suit were not anticipated by Edison. 

In support of the alleged anticipation by Bell & Tainter, reliance is 
had, first, upon a paper (known as the "Volta laboratory paper") de- 
posited by them in the Smithsonian Institute in October, 1881, nearly 
four years before the making of their application for United States 
patent No. 341,214, which was applied for June 27, 1885, and issued . 
May 4, 1886 ; second, upon certain language in the spécifications of 
that patent; and, third, the testimony of Çr. Bell taken during the 
litigation over the patent in suit. Neither the Volta laboratory paper 
nor Dr. Bell's testimony were before the court in the "original case." 
In the Volta laboratory paper, the invention of cutting and engraving 
the original record, as distinguished from indenting, was recorded; 
and it is also stated that the record groove might be either of the verti- 
cally undulating variety or the "wavy zigzag line of uniform depth" 
"in a plane parallel to the surface of the prepared substance." One of 
the aims of déclarants was said to be "to devise a means of reproducing 
the sounds without touching the record, so as to avoid détérioration" ; 
and it was stated that publication was withheld in the hope that the 
efïorts of the inventors might resuit in a "more simple f orm of ap- 
paratus adapted for popular use." 

The language of the spécifications ref erred to is this : 

"The Invention consists, fourthly. In loosely mounting the reproducing style 
Bo that it ean readlly be guided by the record. Preferably a reproducing style, 
or ratlier what may be called the 'head' of the reproducing Instrument, is 
mounted on a universal jouit, and the style is pressed against the record by 
the yielding pressure of a spring or weight." 

There is no suggestion in either the Volta laboratory paper or in 
the patent spécifications or claims of propelling the stylus by means of 
the record. In Dr. Bell's testimony it is stated that he was aware prior 
to the application for the Bell & Tainter patent under considération of 
the capacity of the record groove in varions forms of records made by 
him to feed the reproducing stylus laterally across the record, but that 
he preferred the mechanical feed because (in substance) the automatic 
method required a lever so long as to make it impracticable, and that, 
while a short lever would follow the record to some extent, it could 
not be relied upon to remain in the groove. The most that can be 
claimed for the testimony of Dr. Bell is that Bell & Tainter knew that 
the stylus could be fed by the record, but did not regard such method 
valuable and did not use or clàim it, but abandoned such partial dis- 
coveries as they had made in that regard. So far as the invention in 
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question may be found to hâve been disclosed by the patent spécifica- 
tions, it would seem to hâve been abandoned by failure to claim it. 
Miller v. Brass Ce, 104 U. S. 350, 26 L- Ed. 783. It appears that in 
the machines constructed according to the Bell & Tainter method the 
Stylus would in fact follow the record for an insignificant distance 
without mechanical help ; and it is now urged that, by lengthening the 
"tone arm," the same resuit could hâve been accomplished in Bell & 
Tainter's invention as under that of Berliner. But it is not claimed 
that as disclosed by the Bell & Tainter patent, or as the apparatus was 
actually made or constructed under that patent, the reproducing stylus 
was capable of being propelled across the record over its entire face. 
The fact that in the Bell & Tainter device the stylus would without 
mechanical means follow the record for an insignificant distance was 
purely incidental. The flexibility of adjustment of the reproducer was 
apparently designed only to permit the stylus by the force of gravity, 
to corne in contact with the bottom of the record groove. 

The alleged public use of the Berliner invention two years before ap- 
plication for the patent in suit is predicated upon this situation: On 
November 17, 1887, Berliner applied for patent No. 564,586, which was 
issued July 38, 1896. The application described the invention covered 
by claims 5 and 35 of the patent in suit, but the invention was not in- 
cluded within the claims made. On March 30, 1893, and thus while 
the application for the later issued patent was still pending, the appli- 
cation for the patent in suit was filed. On November 13, 1887, and 
again on August • 18, 1888 (and thus after the application under 
which patent No. 564,586 was issued), Berliner published an article 
in the Electrical World relating to his discovery, and on May 16, 
1888 (likewise after the fihng of the application for the patent last 
mentioned), read a paper before the Franklin Institute, in which he 
disclosed the invention covered by claims 5 and 35 of the patent in 
suit, which had not yet been applied for. The invention was not 
publicly used (unless in the manner stated) before the issue of the 
patent in suit. The Circuit Court of Appeals for the Second Cir- 
cuit, without passing upon the efïect of the publication and lecture 
as a public use, held that the spécifications in the patent first ap- 
plied for, but subsequently issued, were broad enough to warrant the 
claims in question; and, as the application for such secondly issued 
patent was subject to amendment by adding the claims hère in suit, no 
abandonment could be predicated on the fact that the claims were taken 
under a later application while the earlier was still pending, rather than 
by the amendment of the earlier application. 145 Fed. 351, 76 C. C. 
A. 181. This holding of the Circuit Court of Appeals is assailed as 
subversive of well-settled rules announced by authorities referred to 
in Tie Plate Co. v. St. Louis Transit Co., 137 Fed. 80, 70 C. C. A. 1, 
and Western Electric Co. v. Sperry Elec. Co., 58 Fed. 186, 7 C. C. A. 
164, and by the case of Smith v. Goodyear Dental Vulcanite Co., 93 
U. S. 486, 33 h- Ed. 953. I find nothing in either of the cases cited 
opposed to the décision of the Circuit Court of Appeals, and the rule 
announced by that court impresses me as sound. Questions relating to 
actual or constructive abandonment of invention are questions of fact, 
and every reasonable doubt relating to such questions shduld be solved 
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in favor of the patent. Walker on Patents (4th Ed.) § 108, and cases 
cited. In my opinion the défense under considération is not sustained. 

Is claim 5 void as covering a mère function of Berliner's apparatus? 
The validity of this claim turns upon the question whether it is to be 
construed as covering a mère function of opération of a machine, oi 
whether, on the other hand, it is to be construed as covering the meth- 
od of reproducing Sound by "phonetically vibrating the stylus by the 
record undulations, and at the same time, by the same means, advan- 
cing or propelHng a phonetically vibrated stylus across a record tablet 
throughout the entire length of the sound record to be produced." 
The more prominent décisions afifecting the application of the rule of 
construction are cited and discussed in Risdon Iron & Locomotive 
Works V. Medart, 158 U. S. 68, 15 Sup. Ct. 745, 39 h. Ed. 899. The 
question presented is not free from difKcuIty. Taking into account the 
presumption of validity and the course of the prior décisions upon 
thèse claims, I am disposed to hold claim 5 valid as against the objec- 
tion in question. 

The question of infringement remains. In my opinion the claims 
of the patent in suit should be construed as covering the reproduction 
of Sound by means of a vibrating stylus engaging with a laterally un- 
dulating groove of the sound record, and free to be vibrated and pro- 
pelled thereby without other mechanical assistance. The bill in this 
cause was filed Februaryll, 1907. Until at least as late as October, 
1906, defendant's machine was cqnstructed and operated in every re- 
spect material to this case identically the same as that of complainant, 
and in the machine as so constructed the reproducing stylus was plain- 
ly operated "by and in accordance with the record," unaided by any 
other f eed mechanism. The defendant's machine, as so constructed, 
is a clear infringement ol the patent in suit. For some months before 
this suit was begun, défendant had been notified by complainant of its 
infringement, and had unsuccessfully negotiated with the latter for a 
license to manufacture under complainant's patent. When this suit 
was begun, complainant had not been advised that defendant's ma- 
chines were constructed or claimed to be constructed otherwise than as 
above stated. It appears by the answer and proof s that about October, 
1906 (which was about the time of the décision of the Circuit Court 
of Appeals in the Leeds & Catlin Case), the défendant began using, at 
least experimentally, near the bearing of the bracket which supports 
the framework carryirtg the horns (to which are attached the repro- 
ducer and stylus), a weak, unadjustable, spiral Spring, one end being 
attached to the bracket and the other end to a pin projecting from the 
framework carrying the horns. In November, 1906, défendant ap- 
plied for a patent on this device, which was refused on interférence. 
Since January, 1907, défendant has been putting out ail its machines 
with such coil spring attached, claiming justification therefor by li- 
cense under patent No. 884,963, issued April 14, 1908, to Valiquet. It 
is defendant's contention that, when this spring is not used (as in com- 
plainant's device), the stylus point presses against and is carried by the 
outer wall of the record groove ; that by thp use of the spring the 
pressure of the stylus is taken from the outer wall, and brought against 
the inner wa-U of the groove, which is claimed by défendant to be more 
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regular than the outer wall, and thereby the wearing away of the rec- 
ord groove is prevented, the spring acting as a sort of "restrainer" up- 
on the Stylus, permitting less "wobbling" and giving "greater fidelity to 
the record." The défendant characterizes the pressure of this coil 
spring as an "elastic mechanical feed," and as positively producing a 
"yielding pressure propulsion," and insists that there is thus created a 
"variable mechanical pressure" equally distinct from the Edison me- 
chanical feed and the Berliner automatic feed, and that, when this 
spring is used, the stylus is no longer propelled by the record, but is 
propelled solely by the spring. 

I am not impressed by this contention. It is true that the eflfect of 
■ the attaching of this spring is to cause the sound box, when no stylus 
is attached, to move rapidly, but not uniformly, from the periphery of 
the record to and past the inner edge of the record spiral ; such move- 
ment ordinarily occupying about two seconds in time ; the reproduc- 
tion of the record, and thus the progressive feeding of the stylus there- 
to, requiring usually at least as many minutes. On the other hand, if 
the stylus is attached to the reproducing box, the latter will not travel 
in the slightest degree across the record except as the record disk re- 
volves in engagement with the stylus box; for the reason that the 
slight, almost hair-line roughness of the record, caused by the groove 
eut therein, is sufficient to overcome the effect of the spring. The tes- 
timony is in conflict as to the extent to which, during opération, the 
stylus is held by the spring against the inner wall of the record groove ; 
but it satisfactorily appears that the spring does in large part at least 
relieve the pressure from the outer wall of the record groove, the 
stylus following and putting the greater pressure upon the inner wall, 
although in view of the diminutive size of the record groove, and the 
sloping walls thereof, the needle appears to be vibrated by, and to some 
extent to corne into contact with, both sides of the record groove. The 
testimony indicates a possibility, by the use of defendant's spring de- 
vice, of using a groove with a record on but one face. It is conceded 
that the untrained ear cannot distinguish between the opération of the 
machine with or without the spring. This is easily seen by alternately 
attaching and detaching the spring, which can be done readily and in- 
stantly by inexperienced fingers during the reproduction of the record, 
and without interférence therewith. Whether the trained ear can dis- 
tinguish the différence" is at least doubtful. The eye, as would be ex- 
pected, can detect no différence in the position of the stylus or the 
method of propulsion, whether the spring is off or on. Complainant's 
records are as well adapted to use on defendant's machines as on those 
of complainant, and are regularly used thereon. 

Considering the évidence most favorably to défendant, can the 
spring in question be regarded as a mechanical feed? It must be con- 
ceded that the term "propelled," as used in the patent claims, is the 
équivalent of "progressively fed." The only object of such propelling 
is to feed the stylus to the record, It was as distinguished from the 
mechanical methods of Edison and of Bell & Tainter that the patent 
claims in question were allowed. Having in view the invention, and 
the purpose of propelling the stylus, it seems clear that the spring in 
question is not a positive mechanical feed, and that, notwithstanding 
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the use of the spring, the stylus in defendant's machine is still free to 
follow the record, and is propelled by and in accordance with the rec- 
ord. The Stylus cannot move across the record except as the record 
carries it, and must entirely cease its movement when the movement of 
the record stops ; while in a positive mechanical feed, as for example, 
the feed screw in the Edison phonograph, the reproducer travels uni- 
formly and progressively across the record, even when the stylus is not 
in engagement therewith. I am not impressed with the suggestion 
that the issuing of the Valiquet patent affords any strong prima facie 
évidence of a patentable différence between the invention covered by 
it and that of Berliner. The spécifications of Valiquet suggest that 
the device in question can readily be attached to existing "feed from 
the record" machines, and it would seem that the inventor more ac- 
curately expressed his idea of the invention (so far as the spring is 
concerned) in the statement that by the use of the spring the stylus 
was "restrained against excessive movement by said record groove," 
But be that as it may, and conceding, for the purposes of this opinion, 
that the defendant's spring may increase the efficiency of complainant's 
device and thus be an improvement thereon, if it does not change the 
principle of its opération and is founded upon the rights of invention 
secured by the complainant's patents, it is none the less an infringe- 
ment. Walker on Patents (4th Ed.) § 367, and cases cited; Western 
Elec. Co. v. Lame, 139 U. S. 601, 11 Sup. Ct. 670, 35 L. Ed. 394; 
Duff Mfg. Co. v. Forgie (C. C) 78 Fed. 626. It seems not unworthy 
of note that a tilting of the machine, and thus the application of gravi- 
ty, would hâve the same efïect as the coil spring in causing the pres- 
sure of the stylus to be relieved from the outer wall and put upon the 
inner wall of the record groove, and thus the stylus be "restrained 
against excessive movement by the record groove." It is possible that, 
if defendant's machine should be so constructed as to be capable of use 
only with the spring and with a one wall record, it might not infringe 
complainant's patent. On this point I express no opinion. But in my 
opinion, defendant's machines, as constructed and sold, and capable as 
they are of use both with and without the spring, and used as they are 
in connection with complainant's two-sided records and in the method 
of opération of complainant's machines protected by their patents, the 
defendant's machines do infringe. A like conclusion was reached, with 
respect to what seems a similar device, in Victor Talking Mach. Co. 
V. Hoschke (C. C.) 158 Fed. 309. 

The complainant is entitled to the usual interlocutory decree for in- 
junction and accounting. 
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WRIGHT CX). y. HERRING-CUETISS CO. et al. 

(Circuit Court, W. D. New York. January 3, 1910.) 

No. 400. 

1. Patents (§§ 297, 312*)— Suit fob Infeingement— Peeliminaby In.juno- 

TION. 

T1ie fart tbat a patent is unadjudlcated wlU net deprive the patentée 
ol the rlght to a prellminary Injunction to enjoln Infrlngement save 
where the prior art shows sufflcient ground to doubt Its validity ; and on 
such an application évidence of public acquiescence is admissible and en- 
titled to welght in support of the presumption of the validity of the pat- 
ent and the practical utillty of the devlce. 

[Ed. Note.— For other cases, see Patents, Cent. DIg. §§ 481, 546; Dec. 
Dlg. §§ 297, 312.* 

Grounds for déniai of prellminary injunctions in patent infringement 
sults, see note to Johnson v. Foos Mfg. Ce, 72 C. C. A. 123.] 

2. Patents (§ 61*) — Anticipation— Abandoned Application for Patent. 

An abandoned application for a patent cannot wlthout évidence of prier 
invention be given weight as an anticipation of a later patent nor as a 
prior publication, but can only be regarded as an unsuccessful experi- 
ment. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 77 ; Dec. Dlg. § 
61.*] 

3. Patents (§ 328*) — Infeingement— Flying Machine. 

The Wright patent. No. 821,393, for a flying machine, the essentlal fea- 
ture of which is a combination of éléments coacting to maintain or re- 
store the equllibrium or latéral balance of a flying machine of the heayier 
than air type, was not anticlpated, and discloses invention of a pioneer 
character, and has been so recognized and acquiesced in generally by the 
public, by governments, and by aeronautical societies, and is entitled to 
a broad and libéral construction. Also held infringed on a motion for a 
prellminary injunction. 

In Equity. Suit by the Wright Company against the Herring-Cur- 
tiss Company and Glenn H. Curtiss. On motion for preliminary in- 
junction. IVlotion granted. 

H. A. Toulmin and Edmund Wetmore, for complainant. 
Emerson R. Newell and Clifford E. Dunn, for défendants. 

HAZEL, District Judge. A preliminary injunction is sought herein 
against the défendants, the Herring-Curtiss Company and Glenn H. 
Curtiss, for infringement of United States letters patent No. 821,393, 
granted May 22, 1906, on application filed March 23, 1903, for im- 
provements in a flying machine to Orville Wright and Wilbur Wright, 
of Dayton, Ohio, and subsequently assigned to the complainant cor- 
poration. The title to the patent is not in controversy. The bill of 
complaint allèges that the patentées were the first inventors of what is 
commonly known as a heavier than air flying machine. Such ma- 
chines are sustained in their aerial movements by either one or two 
planes or surfaces which travel through the air in a forward ascend- 
ing or descending course at an angle of incidence, and may be driven 
or propelled by mechanical power or force of gravity. The objects of 

•For other cases see same topic & § numbeh lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
177 P.— 17 
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the inventors were to provide means for maintaining or restoring the 
equilibrium or latéral balance of the apparatus, to remove or repress 
aerial forces which tended to divert the course of the apparatus, and 
to provide means for guiding the machine both verticalîy and hori- 
zontally. Theclaims relied upon are the seventh, fourteenth, and fif- 
teenth. It is sufficient to hère set forth the seventh daim, which in 
broad terms includes both the monoplane and biplane types of appa- 
ratus. 

"(7) In a flying machine, the comblnatlon with an aéroplane, and means for 
slmultaneously movlng the latéral portions thereof Into différent angular rela- 
tions tQ the normal plane of the body of the aéroplane and to each other, so 
as to présent to the atmosphère différent angles of incidence of a vertical rud- 
der, and means whereby sald rudder Is caused to présent to the wind that side 
thereof nearest the slde of the aéroplane having the smaller angle of incidence 
and ofifering the least résistance to the atmosphère, substantlally as de- 
scribed." 

The essential éléments of such claims are an aéroplane or supporting 
surface, the latéral portions of which are capable of adjustment to 
attain différent angles of incidence and a vertical rudder in the rear of 
the machine. Claims 14 and 15 include as éléments a horizontal rud- 
der which is positioned forward of the machine and means for raising 
and lowering it so as to présent its upper or under side to the pressure 
of the wind. The questions of the scope of said claims, infringement, 
and the propriety of granting an injunction herein are contested by the 
défendants. 

In a flying machine of the biplane type, with which we are hère 
concerned; the aéroplanes are connected together by upright stanchions 
extending lengthwise on the extrême front and rear portions thereof, 
and are fastened on top and bottom of the planes by universal joints 
so as to permit the planes or surfaces to yield to pressure and incline 
upward or downward at their latéral edges or marginal extremities 
when the cord or rope fastened to the cradle is manipulated by the 
aviator. This latéral yielding, warping, or distorting of the aéroplane 
is the essential feature by which the equilibrium is secured. Its im- 
portance cannot be overestimated, as it is shown that long before the 
Wright invention a method was sought by which equilibrium in me- 
chanical flying could be secured and maintained. Not only the concep- 
tion of the idea of securing and maintaining equilibrium in the air, 
but the appliances — the dynamic cause to achieve the resuit— origi- 
nated in the minds of the patentées, and took shape and form'in the 
evidently simple method of slightly turning up and down the latéral 
ends or margins of the planes, thus securing différent angles of inci- 
dence. The unsurmountable obstacle with which prior inventors in 
this art struggled for years was the precipitate unbalancing or upset- 
ting of the apparatus and such prior flying machines were therefore 
incapable of flights with any appréciable degreé of success. The afîi- 
davits indicate that the patentées did not use the means or identities of 
prior flying machines, but solved the problem of maintaining equilibri- 
um or latéral and front and rear balance by the introduction of new 
and practical éléments and became pioneers in the field of flying ma- 
chines of the so-called heavier than air type. True, some of the ele- 
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ments of the daims were old and are shown in the prior gliding ma- 
chines, but such machines without the combination which included a 
method of maintaining equilibrium or latéral balance were utter fail- 
ures. Hence the prior patents and publications apparently do not 
anticipate the Wright patent, and the claims in controversy are enti- 
tled to a broad and libéral construction. 

The Wright patent is unadjudicated, but such fact will not deprive 
the complainant of its right to enjoin infringement save where the prior 
art shows sufScient ground to doubt the validity of the patent. Palmer 
V. Wilcox Mfg. Co. (C. C.) 141 Fed. 378. But in the présent case 
public acquiescence is claimed. It appears that machines embodying 
the invention in suit hâve made notably successful flights in France, 
Germany, and the United States. The first aerial flight to which the 
attention of the pubHc was attracted was had at Kitty Hawk, N. C, 
in December, 1903, when the Wright machine using a 12 horse power 
motor weighing 300 pounds demonstrated its ability to maintain its 
balance and readily turn to the right or left and ascend or descend. 
The newspapers of the country heralded as marvelous the success of 
the patentées, and published wide that human flight had been made 
possible and that the patentées were the first in the annals of the world 
to achieve success with a heavier than air flying machine. Public réc- 
ognition of their success was subsequently made by scientific institutes 
and académies of high repute in this country and abroad. Medals were 
presented to the inventors by Congress, by the republic of France and 
by various areonautical societies of Europe and America. Such tes- 
timonials are entitled to weight in support of the presumption of valid- 
ity and the practical utility. National Co. v. New York Co. (C. C.) 
46 Fed. 114; Thompson Co. v. Two Rivers (C. C.) 63 Fed. 120. 
Moreover, in this connection it may be instanced as bearing upon the 
novelty and utility of complainant's machine that the défendant Curtiss 
and the affiant Herring, both officers of the défendant corporation, ob- 
tained detailed information prior to the construction of the defend- 
ant's machine, as to experiments and pressure of wind on curved and 
flat planes and mode of maintaining equilibrium in flights, the former 
through correspondence passing between the patentées and the late 
Lient. Selfridge in January, 1908, and the latter from personal ob- 
servation and investigation while at the camp of the patentées at 
Kitty Hawk, N. C, where the earlier Wright expérimental flights were 
conducted, and subsequently both Curtiss and Herring practically ad- 
mitted that in complainant's machine the problem of equilibrium ap- 
peared to bave been solved. But in the answering afiîdavit Herring 
asserts that he had considered that the Wright invention was limited 
to the latéral warping of the planes, and not that it covered broadly the 
feature of latéral balancing. This brings me to the question of 
whether défendants' machine inf ringes that of complainant. 

Défendants claim generally that the différence in construction of 
their apparatus causes the equilibrium or latéral balance to be main- 
tained and its aerial movement secured upon an entirely différent prin- 
ciple from -that of complainant; that défendants' aéroplanes are curved, 
firmly attached to the stanchions and hence are incapable of twisting 
or turning in any direction ; that the supplementary planes or so-called 
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rudders are secured to the forward stanchion at the extrême latéral 
ends of the planes and are adjusted midway between the upper and 
lower planes with their margins extending beyond the edges ; that in 
moving the supplementary planes equal and uniform angles of inci- 
dence are presented as distinguished from fluctuating angles of inci- 
dence. Such claimed functionàl effects, however, are strongly contra- 
dicted by the expert witness for complainant. Upon this contention it 
is sufficient to say that the affidavits for the complainant so clearly de- 
fine the principle of opération of the flying machines in question that 
I am reasonably satisfied that there is a variableness of the angle of 
incidence in the machine of défendants which is produced when a sup- 
plementary plane on one side is tilted or raised and the other simul- 
taneously tipped or lowered. I am also satisfied that the rear rudder is 
turned by the operator to the side having the least angle of incidence 
and that such turning is donc at the time the supplementary planes are 
raised or depressed to prevent tilting or upsetting the machine. On 
the papers pr'esented I incline to the view, as already indicated, that 
the claims of the patent in suit should be broadly construed ; and when 
given such construction the éléments of the Wright machine are found 
in défendants' machine performing the same functionàl resuit. There 
are dissimilarities in défendants' structure — changes of form and 
strengthening of parts — which may be improvements, but such dis- 
similarities seem to me to hâve no bearing upon the means adopted to 
préserve the equilibrium, which means are the équivalent of the claims 
in suit and attain an identical resuit. 

Défendants further contend that the curved or arched surfaces of 
the Wright aéroplanes in commercial use are departures from the pat- 
ent, which describes "substantially flat surfaces," and that such a con- 
struction would be wholly impracticable. The drawing (figure 3), 
however, attached to the spécification shows a curved line inward of 
the aéroplane with straight latéral edges, and considering such drawing 
with the terminology of the spécification, the slight arching of the sur- 
faces is not thought a material departure; at any rate the patent in 
issue does not belong to the class of patents which requires narrowing 
to the détails of construction. 

The Mattullath application for patent: This was an abandoned ap- 
plication for a flying machine filed in the patent office on January 8, 
1900, and though it was declared by the inventor in the spécification 
that he believed he had discovered a method of maintaining equilibrium 
in a flying machine, such application cannot be given weight on this 
application in the absence of satisfactory testimony of prior invention 
or discovery. As the record stands it can only be regarded as an un- 
successful experiment. The Corn Planter Patent, 90 U. S. 181, 23 
L. Ed. 161. There are a number of adjudications called to my atten- 
tion holding that an abandoned or rejected application is not a prior 
publication. It is not claimed that the patentées knew of its existence 
or had any information regarding the claimed discovery of Mattullath. 

It appears that the défendant Curtiss had notice of the success of 
the Wright machine and that a patent had been issued in. 1906. In- 
deed no one interfered with the rights of the patentées by constructing 
machines similar to theirs until in July, 1908, when Curtiss exhibited 
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a flying machine which he called "the Junebug." He was îmmediately 
notified by the patentées that such machine with its movable surfaces 
at the tips or wings infringed the patent in suit, and he rephed that he 
did not intend to publicly exhibit the machine for profit, but merely 
was engaged in exhibiting it for scientific purposes as a member of the 
Aerial Experiment Association. To this the patentée did not object. 
Subsequently, however, the machine with supplementary planes placed 
midway between the upper and lower aéroplanes was publicly exhib- 
ited by the défendant corporation and used by Curtiss in aerial flights 
for prizes and émoluments. It further appears that the défendants 
now threaten to continue such use for gain and profit and to engage in 
the manufacture and sale of such infringing machine, thereby becom- 
ing an active rival of complainant in the business of constructing fly- 
ing machines embodying the claims in suit; but such use of the in- 
fringing machine it is the duty of this court on the papers presented to 
enjoin. 

The requirements in patent causes for the issuance of an injunction 
pendente lite — the validity of the patent, gênerai acquiescence by the 
public, and infringement by the défendants — are so reasonably clear 
that I believe it not .improbable that complainant may succeed at final 
hearing, and therefore, the status quo should be preserved and a pre- 
liminary injunction granted. 

So ordered. 



WRIGHT CO. V. PAULHAN. 

(Circuit Court, S. D. New York. February 17, 1910.) 

■!• Patents (§ 177*) — Oonstbuotion— Flying Machine. 

The Wright patent, No. 821,393, for a flying machine, covers a com- 
binatlon of éléments, one purpose of which is to malntain or restore the 
equUibrlum or latéral balance of such a machine of the heavler than air 
type. The machine consists of an aéroplane having two latéral wings or 
planes capable of being moved Into différent angular relations to the nor- 
mal plane of the body of the aéroplane and to each other so as to présent 
to the atmosphère différent angles of incidence, In comblnatlon with a 
vertical rudder, and the entire comblnatlon Is Intended to be effective as 
a means whereby the rudder Is eaused to présent to the wind that side 
thereof nearest the side of the aéroplane having the smaller angle of In- 
cidence to the atmosphère, thus eorrecting the tendency of such différence 
of angle to throw the machine out of latéral balance. The spécification 
and drawings show the tiller rope of the vertical rudder attached to the 
warping rope which runs along the rear of the^ lower pleine of the bi- 
planes In such wise that when the marginal parts of the two planes are 
warped into différent angles of Incidence, the rudder is turned automat- 
ically towards the margin having the lesser angle. Held, that such at- 
tachment is but one of the means by which the comblnatlon may be made 
effective for its purpose, and that tiller ropes under the independent con- 
trol of the operator are equally such a means and an obvious modifica- 
tion within the scope of the patent. 

[Ed. Note. — For other cases, see Patents, Cent. IMg. §§ 253, 251; Dec. 
Dig. § 177.*] 

2. Patents (§ 235*)— iNFKiNGEifENT— Iïting Machine. 

The fact that the vertical rudder of such comblnatlon when detached 
from the warping rope is capable of being used as a steering device, and 

■ 'For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to data, & Rep'r Indexe* 
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that It Is so used In a machine not made under the patent, does not avold 
infringement where It Is also capable of belng used and Is used as a part 
of tfie patented combina tion for the purpose of malntalnlng equllibrlum. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. S 371; Dec. Dig. 
§ 235.*] 

8. Patents (§ 54*)— Anticipation— Abandoned Application fob Patent. 

An abandoned application for a patent is not an anticipation of a later 
patent in the absence of some showing that the later patentée borrowed 
ideas therefrom. 

[Ed. Note. — For other cases, see Patents, Cent DIg. i 73; Dec. Dig. 
§ 54.*] 

4 Patents (§ 328*)— Validitt and Infringement— Flying Machine. 

The Wright patent. No. 821,393, for a flylng machine was not antici- 
pated, discloses a true combinatlon of éléments and patentable invention, 
and Is a pioneer patent entitled to a libéral construction. Also held in- 
fringed on an application for a preliminary Injunctlon. 

' In Equity. Suit by the Wright Company against Louis Paulhan. 
On motion for preHminary injunction. Motion granted. 

' Mr. Toulmin and P. W. Williamson, for complainant. 
Clarence J. Shearn, for défendant. 

HAND, District Judge. There is very Httle that I should wish to 
add to Judge Hazel's opinion in the case of Wright Co. v. Herring- 
Curtiss Co., 177 Fed. 257, were it not for the ardor of the defendant's 
counsel and their insistence that a différent showing has been made 
hère. In view of the seriousness of the contest, I feel obliged to give 
my own reasons for this décision. 

The défendant says that he does not infringe the patent because 
he does not use a device which automatically always présents to the 
wind that side of the rudder nearer the angle of lesser incidence;' 
and that if the patent be construed as merely a combination of a ver- 
tical rudder with a device for creating a differential in the angle of 
incidence of the rear marginal edges of the plane, it is not a novel 
discovery, but was anticipated in the art. Therefore, the first con- 
sidération must be the proper construction of the contested claims of 
the patent in suit. 

' Claim 7 is the main reliance of the complainants, and that is as fol- 
lows : 

"(7) In a flying-machlne, the combination, with an aéroplane, and means for 
simultaneously moving the latéral portions thereof into différent angular rela- 
tions to the normal plane of the body of the aéroplane and to each other, so 
as to présent tO the atmosphère différent angles of Incidence, of a vertical rud- 
der, and means whereby said rudder Is caused to présent to the wind that side 
thereof nearest the side of the aéroplane having the smaller angle of incidence 
and offering the least résistance to the atmosphère, substantially as descrlbed." 

The spécifications and diagrams upon which this claim was allowed 
after a pendency of three years in the Patent Office, showed the til- 
1er ropes of the vertical rudder attached to the rope which ran along 
the rear of the lower plane, in such wise that, when the marginal 
parts of the two planes were warped as indicated, the rudder was 
turned towards the margin which had the lesser angle of incidence. 

*For other casM see eame topic à | nttmbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» . 
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Moreover, there was a constant proportion between the degree of de- 
flection of the rudder and that of warping of the plane. The Bleriot 
and Farman planes, which the défendant uses, do not hâve the com- 
bination described, and the complainants hâve in fact at times aban- 
doned it. It is therefore a very sound contention that if the connec- 
tion between the tiller ropes and the warping device in a constant 
proportion, be an essential élément in the combination patented, the 
planes which the défendant uses are in no sensé infringements, and 
the case need not go into the question of the validity of the com- 
plainant's patent at ail. 

To an intelligent understanding of the invention and the question 
of how essential is the attachment of the tiller ropes to the warping 
rope, the method of maintaining equilibrium under the patented com- 
bination must first be set forth. Assume an aéroplane with or without 
dihedral sustaining surfaces, to be propelled through the air, having 
the combination specified, and also suppose the left wing has been 
accidentally depressed. That in itself will resuit, as ail agrée, in start- 
ing a révolution towards the left. This is the résultant of two mo- 
tions: First, the forward motion of the plane; and, second, the mo- 
tion at right angles caused by the sliding of the machine laterally in 
its own plane and over the successive columns of air. The résultant 
is precisely analogous to any planetary motion. This résultant is ac- 
centuated by the movement of the center of pressure towards the de- 
pressed latéral margin, giving a greater leverage to the propeller 
nearer the elevated wing. Also, the vertical rudder becomes trans- 
verse in its reaction to the latéral motion of the aéroplane, and con- 
sequently the rudder is pushed up, and by its leverage further turns 
the direction of the plane to the left. Thus the machine will begin to 
revolve to the left. Moreover, this very motion will cause the right 
wing to be furthw" elevated, because of the increased drift, or head- 
resistance caused by its increasing speed, and the decreased drift 
against the left wing, caused by its diminished speed. Thus, in turn, 
the initial dépression créâtes a révolution, and that, in turn, an in- 
creased dépression with its corresponding accélération of révolution, 
so on co-operating till the machine will swoop downwards to the left 
to its entire destruction. 

The first part of the patented combination for correcting the de- 
pression of the left wing is to increase the angle of incidence upon 
the left side, so increasing that component of the drift which is op- 
posite to the action of gravity. However, contrary to the assumptions 
of earlier speculators, this alone has a precisely contrary efifect to 
what might be expected, because although the hfting component of 
the drift is increased, the head-resistance is much increased, and this 
decreases the velocity of the left wing in greater proportion than the 
increase in the angle of incidence tends to raise it. That révolution, 
already initiated by the very tilt itself, is therefore increased by the 
differential in the angle of incidence between the two margins. The 
right wing, which has thus an added velocity relatively to the left 
wing, will, in spite of its lesser angle of incidence, rise more rapidly 
than the left wing. Unless the révolution be corrected the increased 
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angle of incidence will therefore remain ineffectuai to restore the 
balance, but will rather further disturb it, and it is therefore neces- 
sary that the rudder should be put over towards the right wing, thus 
counteracting the révolution. When this is donc, the increased angle 
of incidence on the left wing becomes effectuai and the kft wing rises, 
so restoring the equilibrium of the plane. It is the combination of 
a differential in the angle of incidence with a rudder which opérâtes 
against the side of lesser angle which produces this resuit. 

Now, to corne back to the connection of the tiller ropes to the warp- 
ing mechanism. This is, of course, one "means whereby said rud- 
der is caused to présent to the wind that side thereof nearest the side 
of the aéroplane having the smaller angle of incidence, and offering 
the least résistance to the atmosphère." Literally considered, tiller 
ropes under the independent control of the operator are equally 
such a means. But the invention is not of a machine, it is not an 
invention of this means of so turning the rudder, but it is an inven- 
tion of a combination of which this action of the rudder is a part. 
The statute authorizes such an invention, and if the combination be 
not a mère aggregation of old éléments, as I shall try to show here- 
after, then the précise means is of no conséquence. In the patent in 
suit any skilled operator, who may serve pro bac vice for a "skilled 
mechanic," finding the automatic connection unsatisfactory, would at 
once disconnect it and attach the tiller ropes to a lever or to a foot 
pedal which he could directly control. As the examiner said in his 
letter of July 14, 1903, it is merely a matter of taste to attach the til- 
ler ropes to the warping rope. The machine would be changed, but 
the combination would remain, because there would remain the means 
of causing the rudder to operate upon the side of lesser incidence. 
The défendant urges very vehemently that the means must be the 
means specified. AU that the spécifications need contain is so clear 
a description that any skilled mechanic may use the invention. Where 
the change is only an obvious modification of the means specified, and 
a modification which retains each élément of the combination con- 
tributing the same effect as before, the claim is not too broad which 
includes the modification. Of course, were the invention an advance 
over a prior art which had progressed already to the combination 
without any automatic movement of the rudder, then the claim must 
hâve been limited to the précise spécifications. This would be be- 
cause only when so limited would the patent be an invention at ail 
and the construction would be necessary ut res valeat quam pereat. 
The défendant insists that this is the case with the patent in suit, and 
I shall consider that contention later. Assuming for the présent, 
however, that the patent need not be so limited to be saved, then it 
becomes a pioneer, and as such under the well-known rules is entitled 
to a broad construction. Therefore, viewed first as a combination, 
not a machine, and second, as a pioneer patent which advances by 
more than just the degree of an automatic connection, I cannot agrée 
that it was not a fair équivalent to operate the tiller ropes independ- 
ently by a mechanism under the direct control of the aviator. That 
connection was not essential to the three rudder System of control. 
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The question next arises whether the fact, which I must assume 
from the affidavits, that the rudder under some circumstances of avia- 
tion is turned towards that side of the drift nearer the angle of greater 
incidence reheves the défendant of infringement. In this connection, 
the distinction must be carefully observed between turning the rudder 
towards that side of the main longitudinal axis which is nearer the 
angle of lesser incidence, and presenting to the wind that side of it 
which is nearer that angle; the latter being the essential specified. 
AVhile the two might be readily identified, a moment's considération 
discloses that they will be quite différent whenever the plane is itself 
turning in either direction. For example, if the plane is turning to 
the left in a circle whose radius is "r," and has itself a total length 
of longitudinal axis, a, then the rudder, if free, would stream at an 
angle to the inside of the axis whose tangent is j; that is tan. "-. 
That is to say, the sharper the turn, and the further the rudder is set 
aft of the plane, the more will the rudder in turning stream inward, 
and apparently the operator will be putting the rudder towards the 
angle of greater incidence, although, in fact, the rudder may be sus- 
taining a wind pressure from the opposite side. However, I should 
hâve no right upon this motion to interpret the defendant's affidavit as 
limited to the phenomenon I hâve described, and I shall therefore as- 
sume that the rudder under his opération at times présents to the 
wind that side nearer the greater angle of incidence. To détermine 
whether this indicates that the défendant does not infringe, we should 
look at the purposes of the invention. Thèse are stated to be (page 
1, lines 16-24) : 

"The objeets of our invention are to provide means for maintainîng or re- 
storing the equilibrium or latéral balance of the apparatus, to provide means 
for gulding the machine both vertically and horizontally, and to provide a 
structure combining lightness, strength, eonvenience of construction, and cer- 
tain other advantages vyhich will hereinafter appear." 

The question is not whether the défendant upon occasion may not 
find it proper or even essential to turn the rudder towards the greater 
incidence, but whether he uses the patented combination. For ex- 
ample, if the patent were for an automatic device, it would be no 
answer to say that the défendant used it only intermittently. This 
combination is in fact for a great part of the time used by the de- 
fendant "to maintain or restore equilibrium." If at times he avails, 
himself of other methods, that is nothing to the purpose, and I may 
disregard it. 

As a method of restoring equilibrium the défendant has not shown 
that the rudder can be turned towards the greater angle. Ail he has 
shown is that in making a sharp turn he puts his rudder to the op- 
posite side. During such a turn he may doubtless for a short time 
abandon his equilibrium, restoring it when his direction has been 
changed, at which time if it remains disturbed, he must restore by the 
use of the patented combination. In short, his évidence goes no fur- 
ther than to show that he may exécute certain maneuvers during 
which he can safely for a very short period abandon the maintenance 
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of his equilibrium. That in no sensé affects the question that to main- 
tain or festore it he must eventually resort to the method specified. 

Much discussion has arisen as to whether the defendant's rudder is 
not in f act a "steering device." I concède that it is when f ree f rom 
the warping device, at once an essential part of the combination and 
also a "steering device," and that the complainants in some of their 
machines at times use it strictly as such. It is also true that when 
connected to the warping ropes it could not successfully be used as a 
"steering device," as Toulmin says in his letter of July 11, 1904. 
The question is whether the combination specified is not actually used, 
even though the tiller ropes are detached and the rudder thus made 
susceptible of being used to steer as well as to maintain the equilibrium 
of the plane. I think it is. It is none the less the fact, when the 
ropes are detached that the rudder when being used to maintain or 
restore the equilibrium must be used in the combination as specified 
and precisely as specified. It does not seem to me of conséquence to 
say that by the detachment of the ropes, it may acquire an added f unc- 
tion and that, too, of a kind not patentable. As an illustration of my 
idea, suppose that there were two rudders, one with the tiller ropes 
fixed to the warping mechanism, and one free so as to be used simply 
for steering. In such a case no one could say that the addition of 
the second rudder would affect the combination. The infringement 
has simply dropped the automatically connected rudder and made the 
free one serve in both capacities. Is that not the adoption of an 
équivalent ? The rudder yet remains a part of the combination with 
its means of being put over to the lesser angle. It has acquired by 
a simple suggestion to the mind of the operator an added use and a 
more varied power of adaptation in the combination. I should feel 
most unwilling in a patent of this character to construe it so narrowly 
as to exclude the modification from the purview of the patent. Nor 
yet is it of conséquence that there may be other ways of maintaining- 
equilibrium as by using the rudder alone. Any one is of course free 
to use such other methods. 

I think there is nothing in the further objection that the Farman 
machine has two ailerons or flaps instead of a gênerai hélicoïdal warp 
through the whole plane. The use of such ailerons is an obvious 
équivalent, and the only possible question arises from the fact that 
the aileron cannot be given any négative angle. However, the essen- 
tial of the combination is a differential in the marginal angle, and that 
is as well accomplished though the lesser angle can never be less 
than zéro, as though it could. Considering, therefore, that the com- 
plainants carefully avoided limiting themselves "to the particular de- 
scription of rudder set forth," I think that the detachment of the 
ropes from the warping devices leaves the patent substantially the 
same as specified. 

Having now determined that the défendant inf ringes, it becomes 
necessary to détermine whether the showing upon the prior art is 
such as to throw any reasonable doubt as to the validity of the patent. 
Moreover, in this considération is involved the question of whether 
this is a pioneer patent, because if the three rudder System of control 
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be an invention o£ the complainants, then they are cleiarlyentitled to 
bave tbeir patent take place as a pioneer. Before, howeVèr, consider- 
ing tbe prior art, it is necessary to détermine, first, whether the patent 
is of a true combination or of an aggregation ; and, second, whether 
it be merely a principle or abstract function, rather than a true in- 
vention. As to the first, there can be no doubt whatever. The three 
éléments are combined into an effect which is absolutely différent from 
that which any one of them produces alone. The differential of angle 
instead of maintaining equilibrium would upset it. The rudder bear- 
ing upon one side only would not be sufficient. I am aware that the 
défendant contends that he can fly by steering alone, but I do not 
understand that he claims that in practice this can safely be continued 
permanently in machines of this type. In combination their resuit 
is not the aggregate of their separate results ; it is the resuit of their 
mutual and antagonistic reactions. Even under the strict rule of Pick- 
ering v. McCullough, 104 U. S. 318, 26 L,. Ed. 749, hère is fulfilled 
the requirement that the "old éléments, ail the constituents must so 
enter into it as that each qualifies every other ; to draw an illustration 
from another branch of the law, they must be joint tenants of the 
domain of invention, seised each of every part, per my et per tout." 
The question as to whether the combination is not merely of a func- 
tion, is likewise plain. The combination is a definite adjustment of 
the material parts of a machine to secure a specified resuit. It is not 
the effort to patent a certain way of operating an aéroplane as the 
défendant insists, because the patent demands for its fulfillment cer- 
tain physical parts in combination, able to work in the way prescribed,' 
The most plausible form of the defendant's argument is, I believe, as 
f ollows : 

"Given a plane wlth marginal flaps or a hélicoïdal warp and a movable rud- 
der, the rest is a mère way of operating the machine. The marginal warp Is 
not patentable, nor is the vertical rudder, hence the patent must be upon the 
opération of the two In conjunction, and that Is not a proper subject of patent 
under the statute." 

The answer is that if the combination of éléments were not new the 
patent would be merely upon the method of opération, but the com- 
bination is, as I hâve said, quite new, and the method of operating it 
need not be relied upon as the invention. No one before did in fact 
combine ail thèse, and therefore no one gave to aviators the possibility 
of so operating. 

Finally, therefore, the novelty of the patent arises, and this is the 
especial ground of the defendant's attack. I must say that I cannot 
agrée that hère there bas been any aCquiescence. The number of per- 
sons who can fly at ail is so hmited that it is not surprising that in- 
fringers hâve not arisen in great numbers; but, considering the pos- 
sibilities it seems to me that the complainants hâve had an extraor- 
dinary number of contests. It is quite apparent that instead of ac- 
quiescence, they are to meet and bave met with a ,very determined 
gênerai opposition. Hence, they must show that the prior art throws 
no reasonable doubt upon the novelty of their invention. The de- 
fendant relies upon a number of patents and prior discoveries which 
I f eel obHged to take up in order. 
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It must be observed at the outset that several of the citations are 
from Mr. Chanute's book, published in 1894, from which excerpts 
hâve been inserted into the moving papers. The descriptions there 
given are in the cases where it is relied on too inadéquate to consti- 
tute valid anticipations under Barbed Wire Patent, 143 U. S. 275, 
284, 12 Sup. Ct. 443, 450, 36 h. Ed. 154. It may be that upon the 
final hearing the défendant may be able to show thèse with greater 
détail, but when he does not show them fully enough to enable me to 
see tbat there is some reasonable ground to suppose that they were 
in fact anticipations, the presumption arising from the patent must 
prevail. It is not enough that they may bave contained some undis- 
closed éléments which might show them to be anticipations. In put- 
ting the burden of showing the prior art upon the défendant, even 
upon preliminary injunction, I am only following the well-settled rule 
in this circuit. 

D'Esterno: The need of caution in regard to évidence of the kind 
Gonsidered in the barbed wire patent, supra, is well exemplified in the 
case of the description of this machine, as well as in that of Le Bris. 
It is impossible to say that this had in any sensé the combination pat- 
ented. Apparently the wings were to be fixed at a given dihedral 
angle and the rear parts were merely flexible. It would be most dan- 
gerous upon the meager and unsatisfactory évidence presented of what 
the actual machine was, to consider that it raised a reasonable doubt 
of an anticipation. Moreover, there is no proof that it was ever used 
or became more than a paper description, in which case, as I shall aft- 
erwards show, it cannot be regarded as an anticipation. 

Le Bris: This is a description of the same kind which is too in- 
adéquate to understand or to give effect to. So far as one can gather 
the wings could be set as a whole at différent angles of incidence to 
the wind. Hère, too, there was apparently a flexible rear portion of 
the wings. 

No one could possibly design either of thèse machines from the 
descriptions given, and it would be most extraordinary to suppose 
that they in any sensé contained the combination of éléments, worked 
out after much experiment by the complainants, except by a mère 
chance which in no sensé gave them the necessary vital corrélation 
upon which the patent dépends. Moreover, it does not appear that 
in the case of either of thèse devices they were known or used in 
this country except as Ch'anute described them, and Chanute's descrip- 
tion as a printed publication is clearly insufficient to enable any one 
to construct them. Thus from no point of view are they good antic- 
ipations. 

Mouillard : There is a patent in this citation which is a part of the 
papers and which I hâve examined. In no one of the 19 claims is 
there anything which in any way even foreshadows the patent in suit. 
Indeed, the machine, which was a glider, had no tail whatever, and 
to depress the marginal edge of one wing would hâve only resulted 
in entirely disturbing the equilibrium which he might hâve attempted 
to restore. The depressing of one wing was meant only to turn the 
aéroplane. 
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Mattullath: This was an abandoned patent containing full spécifi- 
cations which described six latéral and supplementary planes, three on 
a side, which were adjustable to différent angles and were to be used 
to promote stability. At the rear was "a rudder secured on a vertical 
shaft." It does not appear whether this rudder was fixed or net and 
the application does not include any use of the rudder to counteract 
the efïect of the differential in the angle of incidence of the supple- 
mentary planes. The defendant's brief says that this rudder was to 
enable the machine "to wheel to right or left." I can find nothing 
of the sort in the spécifications, but for the purposes of the argument 
I shall assume that the vertical rudder was in fact adjustable. 

As an abandoned patent, it was clearly not an anticipation. West- 
inghouse Air Brake Co. v. Gt. North. Ry., 88 Fed. 263, 31 C. C. A. 
525. Dr. Zahm swears however, that Mattullath showed his designs 
to many persons. It is not enough to show such designs, for until 
the patent be embodied in some practical form, it is not an anticipa- 
tion. Ellinthorp v. Robertson, 4 Blatch. 307, Fed. Cas. No. 4,408; 
Détroit Lub. Mfg. Co. v. Renchard (C. C.) 9 Fed. 293. At most, 
Mattullath's designs were purely expérimental, and did not give the 
public that benefit to which it was entitled, if the patent in suit is to 
be held to be anticipated and without considération. Coffin v. Ogden, 
18 Wall. 120, 21 L. Ed. 821 ; Allis v. Buckstaff (C. C.) 13 Fed. 879. 
In the absence of some showing, which is not suggested, that the 
complainants borrowed any ideas from Mattullath, his discoveries 
must be held to be no anticipation. 

Zahm: Dr. Zahm in a paper in 1894 suggested the use of slats in 
the wings so as to create a differential in the angle of incidence, but 
it was clearly only an ingenious suggestion and did not in the faintest 
degree show any compréhension of the complicated reactions and nec- 
essary correctives which would alone make the suggestion feasible. 
It was at most only a spéculative suggestion never reduced to practical 
form, and fails as an anticipation, under the authorities mentioned 
under Mattullath. 

Ader: The most serions attack upon the novelty of the patent in 
suit is raised over the machine of Charles Ader, a distinguished French 
enginrer, a description of which is contained in Revue de L'Aéronau- 
tique for 1893. This being a foreign printed publication would under 
the statute be a valid anticipation if it foreshadowed adequately the 
patented invention. 

Whatever may hâve been the merits of the machine described and 
actually made by Ader, it is quite clear that the patented combination 
was not included or understood by him. A reading of his first chap- 
ter, pages 72, 73, is enough to show that he did not regard a rudder 
as essential. It is not correct to say, as the complainants do, that the 
vertical rudder was fixed in place. The rear wheel could be moved 
around a vertical axis and was to be so moved to direct the machine 
upon the ground : 

■'Une quatrième !i l'arrière pour diriger l'aéroplane sur l'aire. Quand 
l'aéropîaue a un gouvernail vertical celui ci est solidaire de la roue d'arrière 
et manœuvre avec elle." 
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The eut shows such a "gouvernail vertical," and we must assume 
that it was meant to be used and to be turned when the wheel turned. 
However, it is also equally clear that the rudder was no part of the 
machine. M. Ader, with the characteristic clearness of a French mind, 
enumerates on page 71 the four necessary primary parts of the ma- 
chine: "Corps," "ailes," "force motrice," "propulseur," and thèse he 
takes up in four separate chapters. The first and shortest chapter 
concerns the 'corps de l'aéroplane," and enumerates seven constituent 
parts of which the "gouvernail vertical" is not one. The only mention 
of it is in the sentence I hâve quoted in full. The whole matter may 
therefore be disposed of by the single considération of whether the 
permissive suggestion of a rudder is to be taken as anticipating the 
patented combination. In so treating the defendant's contention I 
shall assume that the machine was not an unsuccessful experiment 
and that there was an adéquate and detailed description of its con- 
struction, which showed that the latéral ends of the wings could be 
warped to différent angles of incidence at the will of the operator. 

The actual invention of the complainants dépends, first, upon the 
discovery of the necessary interrelation per my et per tout, as Mr. 
Justice Mathews puts it in the citation quoted above, between the 
several parts which go to make it up. The mère coïncidence of those 
parts by chance or as matter of taste was in no sensé an anticipation 
of their functional corrélation, in understanding which the complain- 
ants' discovery consists and with it their invention. When, appreci- 
ating this necessary co-operation of ail the éléments, they specified 
their new combination, stating the essential necessity of their union 
and mutual reactions as the very essence of what they claimed, they 
invented something new. Ader fortuitously suggested the possibility, 
as matter of préférence, of the third élément, the rudder, and so shows 
conclusively that he did not in the least apprehend the mutually dé- 
pendent relations between wings and rudder. Thus, the patented 
combination is not in the least merely a new function of one possible 
form of Ader's apparatus, which expérience might teach an aviator. 
If the invention be a combination at ail, and not an aggregation, it 
is such solely by virtue of the appréhension of that vital relation of 
the parts, which Ader conclusively shows he did not hâve. Nothing 
than his description could more clearly show that with him the three 
were in merely nonfunctional aggregation; nothing can be more 
clear that in the patent they are understood as in inévitable combina- 
tion. Thèse are the only anticipations cited upon the defendant's brief ,. 
so that I may assume that he relies in fact upon only thèse, and not 
upon the others cited upon the argument. However, a f ew words will 
dismiss ail the others in case I misunderstand his position. 

Bechtel; Crepar; Johnson; Stanley; Marriott; thèse are ail for 
latéral planes to dirigible balloons. The whole problem is so entirely 
différent when, suspension .is^effected by a réservoir containing a 
lightergas than air, that there is not the least resemblance between 
the patents and the patent in suit. Assume the latéral balance of such 
a machine to be. disturbed by a dépression of the left side. It does 
not appear that an increase in the angle of incidence upon that side 
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would not be adéquate to restore it. The résistance so created might 
hâve some effect to turn the ship in that direction, but the inertia of 
the body and the friction would be presumably so great that the 
equihbrium would be restored without any use of the rudder. Besides, 
the equilibrium is insured by the fact that in such machines the center 
of gravity is much below the center of buoyancy, as in the case of a 
ship in water, and the planes were designed in ail cases simply to cause 
the ship to rise or fall. 

Boswell: This is a device to be attached to a dirigible airship, con- 
sisting of a plane adjustable in ail directions used in connection with 
a vertical rudder. It is not apparent to me how the tilting of the 
plane in any of the positions in which it ofïered no plane of incidence 
to the drift would cause the ship to turn in one direction or the other, 
nor, how, if it did, it could even then turn it, but, whatever might be 
its action, it was specified simply as a steering device, and it is so 
wholly unlike the patent in suit both in structure and opération that I 
can see no similarity between them. 

Davidson: This is an English patent, and is not in the least like 
the patent in suit. 

Lampson : I cannot see any relevancy in this patent. 

The importance of the issues involved in this cause must be the 
excuse for so extended a considération. It is of course unusual to 
grant a preliminary injunction before any adjudication and without 
any acquiescence. However, when the right is not seriously attacked, 
and when the infringement is clear, the court should not hesitate to 
interfère. From the showing made I cannot doubt that the complain- 
ants first put into any practical form the System of three-rudder con- 
trol. That there may be bther Systems is not to the point; let the 
défendant use those, if he will. Nor is it necessary to conclude that 
the complainants were the "first to fly." Upon that I décide nothing 
whatever, for it is not an issue in the case. Ail I do say is that I 
cannot fînd that any one prior to their patent had flown with the 
patented system, and that the changes from the spécifications which 
the défendant has made are no more than équivalents which do not 
relieve him from infringement. 

It is quite clear that for the complainant's protection a writ must 
go pendente lite, because the défendant being a nonresident, who is 
hère only transiently, there is no way in which they may insure them- 
selves of the monopoly they hâve acquired except by preventing his 
use of it at once. I regret that they hâve so repeatedly seen fit to 
accentuate the fact that the défendant is an alien. It cannot be neces- 
sary to assert that to the détermination of the rights of ail persons 
who corne before the court, that fact is totally unimportant; and, in- 
deed, it is by no means calculated to prédispose me in his favor that 
a citizen should believe it a considération of importance. 

The showing before Judge Hazel was substantially the same as 
that made hère, and, as I said at the outset, I should bave been dis- 
posed to say nothing upon the case except to refer to his opinion, had 
I not thought it fair to give to the défendant the reasons for reaching 
an independent conclusion in accord with his. 
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GENERAL CSOMPRESSED AIR & VACUUM MACHINERY CO. et aL 
V. AMERICAN AIR CLEANING CO. 

(Circuit Court, B. D. Wisconsin. March 2, 1910.) 

1. Patents {§ 239*) — Infkingement— Duplication of Parts. 

The mère duplication of parts of a patented macliine, although It may 
render It more effective in opération, does net avoid Infrlngement. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. § 378; Dec. Dig. 
239.*] 

2. Patents (§ 165*) — Constbuction— Référence to Spécification. 

ïhe use of tlie phrase "substantlally as described" in a clause of a pat- 
ent cannot import into it an élément not claimed nor referred to thereln. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
165.*] 
8. Patents (§ 328*) — Infringement— Pneumatic CaRpet Renovator. 

The Thurman patents, No. 634,042, clalm 1, and No. 690,084, claims 5 
and 6, relating to pneumatic carpet renovators, construed, and held in- 
fringed. 

In Equity. Suit by the General Compressed Air & Vacuum Ma- 
chinery Company and John S. Thurman against American Air Clean- 
ing Company. On final hearing. Decree for complainants. 

John C. Higdon and Edward E. Longan, for complainants. 
Winkler, Flanders, Bottum & Fawsett, for défendant. 

QUARLES, District Judge. This is a bill in equity in the usual 
form, alleging infringement of United States patents numbered 634,- 
042, issued to John S. Thurman October 3, 1899, and numbered 690,- 
084, issued to said Thurman December 31, 1901, transferred by mesne 
conveyances to the complainants. Prayer for an injunction and ac- 
counting. The corporate names of both litigants hâve been changed 
since their former litigation. The défendant hère was practically the 
complainant there, and vice versa. The answer sets up several défenses, 
but upon final hearing it was agreed by counsel for the respective par- 
ties that the only real issue to be contested was as to infringement. 
Défendant claims to be the owner of United States letters patent No. 
521,174, issued to William E. Nation as agent of Enoch Nation June 
12, 1894, and claims that the alleged infringing device was made in 
strict accordance with such Nation patent. The claims alleged to hâve 
been infringed are claim 1 of No. 634,043, and claims 6 and 6 of No. 
690,084. Claim 1 of No. 634,042, reads as follows : 

"(1) In a renovator, the comblnation wlth a sultable casing open at Its 
bottom, the walls of said casing extendlng dovvn to engage the article to be 
cleaned or renovated, so that said article practically forms a bottom for the 
opening in the casing, of a nozzle carried by said casing and arrangea to one 
slde of said opening for discharglng air under pressure at an angle, and in 
a deflnite direction through the bottom of said casing, a passage for the 
dust-laden air leading up from the opening In the bottom of the casing at a 
point opposite the nozzle, said passage communicating with a chamber in the 
casing, into which chamber said passage enters tangentially, and a pressure- 
supply pipe connected to said nozzle, substantially as described." 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Claims 5 and 6 of No. 690,084 read as follows : 

"(5) The comblnation with a pneumatic carpet-renovator having a Wast-noz- 
zle, of a pivoted handle provided with a passage for the siipply of compress- 
ed air to said nozzle, and a flexible connection between sald handle and sald 
nozzle, substantlally as described. 

"(6) The combination with a pneumatic carpet-renovator having a blast- 
nozzle, of a yoke pivoted to sald renovator, an operating-handle mounted upon 
said yoke and provided with a passage for supplying eompressed air to the 
nozzle, and a flexible connection between said operating-handle and said noz- 
zle, substantlally as described." 

Thèse parties under différent corporate names hâve been before this 
court, and Judge Baker in deciding the case, 125 Fed. 761, 60 C. C. 
A. 539, said : 

"Nation did not disclose that his air blast would penetrate the carpet, strike 
the floor, and carry up through the carpet the dust on the floor and in the 
body of the carpet Into the hood. His drawing indicates that the air rebounds 
from the surface of the goods to be cleaned. But if his device, without mate- 
rial modifications, could be made to do the work of the Thurman machine, It 
would be by a différent mode of opération." 

The Circuit Court of Appeals reversed the judgment below, and 
pointed out a fundamental différence in the opération of the two ma- 
chines, which may be expressed by the popular terms "duster and 
renovator." The duster, as the term implies, deals only with Hberating 
the dust from the surface of the material to be cleaned, and conduct- 
ing the same by an air current into a bag, where the dust is strained 
out as the air escapes through the porous material of the bag. The 
renovator directs the air-blast into and through the carpet against the 
floor, and by a rebounding action, up through the carpet into the hood. 
It results, therefore, that if the alleged infringing device is made in 
strict accordance with the Nation patent, there is no infringement of 
claim 1 of No. 634,042. This would be presumptively true, because 
the officiais of the Patent Office granted the latter patent to Thurman ; 
but it is conclusively true in view of the doctrine laid down by the Cir- 
cuit Court of Appeals. The question to be settled, therefore, would 
seem to be whether the defendant's device is a physical embodiment of 
the Nation patent. 

Nation was a car cleaner. He had used the open blast nozzle which 
drove the dust from one part of the car to another, but did not im- 
prison it. Nation tooka distinct step in advance by application of old 
éléments, the air-blast, the hood and the strainer. His drawings in- 
dicate a hand tool to be pushed ôver the cushions and upholstery by 
means of a rigid tube through which the eompressed air entered. This 
small tool probably met the requirements of his situation. Thurman 
added certain structural features which differentiated his machine from 
Nation's. The air-blast was located outside of the hood, and the lip 
was laid on the surface of the carpet so that the blast of air must 
penetrate the meshes of the fabric and then rebound, passing a second 
time through the carpet and up into the air passage through which it 
passes into a réceptacle at such an angle as to force open a trap and 
deposit the dirt particles in a chamber. This tool was called a renova- 
tor as distinguished from a mère dusting apparatus. It is easy to un- 
derstand why Thurman's idea of rénovation did not occur to Nation. 
177 F.— 18 
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It was iiot required in the work he was doitig, and there is no sugges- 
tion in his patent anywhere of Thurman's conception. Defendant's 
device has departed irom the conception of the Nation patent in several 
important particulars which are not confined to mère détails of con- 
struction. The hood with its neck thrust up into the bag is discarded. 
Instead of discharging the air-blast within the hood, air passages are 
substituted to conduct the dust-laden air into the chambers. Further- 
more, the slip in the nozzle is located in contact with the carpet instead 
of some distance above it. 

it is contended that the défendant employs certain features that dif- 
ferentiate his device from the Thurman tool. The air-blast is directed 
downward upon the carpet at an angle of 90 degrees, while Thurman's 
drawing and structure plainly indicate an angle of about 45 degrees. 
It seems quite immaterial which angle the défendant adopts if it does 
the work of the Thurman machine in substantially the same way. 
Thurman has not limited himself to any particular angle. While the 
air-blast is discharged in a downward direction, it is plain that the blast 
déviâtes from a straight line in order to send the dust-laden air up into 
the air passages by its rebounding force. The angle of reflection 
amounts to démonstration. Defendant's machine also has two slits for 
the escape of the compressed air, one rearward and the other f orward, 
with two air-chambers instead of one. This feature cahnot change the 
légal situation. If we were to concède that the machine of the défend- 
ant was better by reason of the duplication of thèse parts, this would 
not allow défendant to escape infringement, if the devices are sub- 
stantially alike. Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 
29 L. Ed. 1017 ; See, also, Kinloch Tel. Co. v. Western Electric Co., 
113 Fed. 653, 51 C. C. A. 362. 

We may go yet a step further. Suppose we were to concède that 
the double blast of the defendant's machine constituted not only in- 
fringement, but involved inventive thought ; that would not relieve the 
défendant from infringement. An improver cannot seize upon the 
inventive thought of a prior inventor and escape infringement. It 
seems clear that the Circuit Court of Appeals has pointed the way and 
that there is no escape from the conclusion that the défendant in- 
fringes. 

It remains to consider whether the défendant also infringes claims 5 
and 6 of No. 690,084. This is a new proposition. This patent was not 
before the Court of Appeals, and the Nation patent is entirely silent 
on the subject. It is true, as claime'd by the défendant, that the spéci- 
fication in this patent makes a certain tilting device whereby the rear 
end of the case may be raised from the carpet, the leading feature of 
the Thurman invention. It is also true that the défendant has not ap- 
propriated this feature, and probably could not in view of the arrange- 
ment of the air-blast. It is nevertheless true that this élément which 
we hâve called the tilting device is not included in either claims 5 or 
6, unless the same is imported into the claims by the use of the familiar 
formula "substantially as described." There is no merit in the con- 
tention that the court can read into claims 5 and 6 an élément not 
claimed or referred to therein. It is familiar that such référence to 
spécification is allowable to explain or make spécifie something found 
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in tlye claim; but this cannot be taken as a warrant to add anything to 
the claim. The claim is the measure of the grant, and the same can- 
not be reconstructed by the court, the only question open hère being 
one of infringement, and the only claims under considération being 5 
and 6, the précise the only question is whether the defendant's tool em- 
bodies ail the éléments of the Thurman combination appearing in those 
two claims, co-acting in the same way to produce the same resuit. 

We think the analysis made by complainants' counsel in their brief, 
on page 38, is accurate, and that there is found in the defendant's ap- 
paratus, which is clearly a pneumatic carpet renovator, the foUowing 
cléments : (a) The combination with a pneumatic carpet renovator 
having a blast nozzle, D, of (b) a pivoted handle, E, provided with a 
passage for the supply of compressed air to said nozzle; and (c) a 
flexible connection, F, between said handle and said nozzle ; and, treat- 
ing claim 6 separately, it appears that the defendant's apparatus has 
in combination the following éléments: (a) The combination with a 
pneumatic carpet renovator having a blast nozzle, D, of (b) a yoke, 
D, pivoted to said renovator ; (c) an operating handle, E, mounted upon 
said yoke, and provided with a passage for supplying compressed air 
to the nozzle ; and (e) a flexible connection, F, between said operating 
handle and said nozzle. The several éléments seem to be combined in 
the same way for the same purpose, and the two machines resuit from 
the combination of éléments co-acting to produce the same results in 
substantially the same way. Machine Co. v. Murphy, 97 U. S. 120, 
24 L. Ed. 935. We are admonished by the Suprême Court not to look 
toc much to names, forms, or shapes, but to study the machine itself 
to détermine the real principle of its opération. Machine Co. v. 
Murphy, 97 U. S- 120, 24 E. Ed. 935. 

It is urged that there is another radicai difiference in the construction 
of the two machines, because défendant has not adopted the tortuous 
passage for the dust-laden air marked on complainants' diagram K. 
L. M. O., but has retained the simple bag. Unfortunately, however, 
for this contention, the improved feature for conducting the dust-laden 
air does not appear in either claim now before the court. 

I am persuaded that the defendant's .nachine is not an embodiment 
of the Nation patent, but is built in accordance with the teachings of 
the Thurman patents. I find each of the three claims in issue in- 
fringed. Eet an interlocutory decree be prepared in accordance with 
this opinion. 



GENERAL ELEOTRIO CO. v. CHICAGO FUSE "WIRE & MFG. CO. 

(Circuit Court, S. D. New York. February 14, 1910.) 

Patents (| S28*) — Infkingement — Electric Safety Fuse. 

The Thalacker patent, No. 502,.541, for an electric safety fuse consist- 
Ing of a main safety fuse, an aùxlliary safety fuse, and a box or casing 
completely enveloping the main fuse, but so constructed as to permit the 
condition of the auxiliary fuse to be seen, is valid and entitled to a rea- 
sonably broad construction, and is infringed by a construction in which 
the "condition" of the auxlIlary fuse may be seen, although the fuse it- 
self cahnot. 

•For other cases Bee same topic & § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indeù» 
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In Equity. Spit by the General Electric Company against the Chi- 
cago Fuse Wire & Manufacturing Company. On motion for prelim- 
inary injunction. Motion granted. 

W. K. Richardson (A. D. Salinger, of counsel), for complainant. 

V. S. Allyn, for défendant. 

RAY, District Judge. The validity of claims 1, 2, and 4 of the so- 
called "Thalacker patent," No. 502,541, dated August 1, 1833, for elec- 
tric safety fuse, hâve been adjudicated by the Circuit Court of Appeals 
in the First Circuit, opinion by Lowell, J., no dissent, handed down 
November 12, 1909, in General Electric Company v. Fred B. Smith, 
173 Fed. 790. I am of the opinion, after considering the prier art, 
consisting of a large number of prior patents submitted on this motion, 
the affidavits in support of and in opposition to this motion, and the 
opinion of the court in the case referred to, that such claims of the 
said patent are valid. They read as follows : 

"1. In an electric safety fuse, the combinatlon of a main safety fuse, an 
auxlllary safety fuse, and a box or casing completely enveloplng the main 
fuse, but so construeted as to permit the condition of the auxillary fuse to be 
seen. 

"2. In an electric safety fuse, the combinatlon of a main fuse, an auxillary 
fuse, and a casing completely enveloplng the main fuse, but only partlally 
enveloplng the auxillary fuse." 

"4. In an electric safety fuse, the combinatlon of a main fuse, an auxillary 
fuse, overlying and underlylng portions of insulatlng material, and an inclos- 
Ing casing, said casing provlded with an opening through Its top portion 
whereby the condition of the auxillary fuse may be observed." 

In an electric safety fuse, the combination of a main safety fuse 
«vith an auxillary fttse, or auxiliary safety fuse, and a box or casing 
completely enveloping the main fuse, but so construeted as to permit 
the auxiliary fuse to protrude therefrom itself, or by means of a con- 
nection so as to give notice of unusual diturbance by ringing a bell 
attached to or connected therewith, was old. The resuit was that, if 
the main fuse blew or fused, the auxiHary fuse followed suit, and 
warning was given by the ringing of the bell. It was désirable to hâve 
a construction where, while the main fuse was completely covered and 
hidden, the "condition" of the "auxiHary fuse" might "be seen," or 
"observed." It is obvions that the alarm or notice given by the ringing 
of a bell would be a temporary notice and might or might not be heard. 
The ringing would not be continuons. Once rung, the notice is of 
no further use, while, if the condition of the auxiliary fuse may be 
seen or observed at ail times, the box or casing of the main fuse need 
not be disturbed. The purpose of the invention of the patent in suit 
was to permit, not the auxiliary fuse itself, to be seen or observed, but 
the "condition" of such auxiliary fuse, to "be seen" or "observed" at 
ail times; the main fuse and auxiliary fuse being incased by a box or 
casing. It is not denied that it is désirable and necessary to safety 
that the main fuse be incased. When the main fuse is "blown," the 
auxiliary fuse is blown also by the excessive current which undertakes 
to pass through it, as the current can no longer use the main fuse. 
When the main fuse is blown, there is danger ; an arc may be f ormed. 
€tc. The utility of an auxiliary fuse or wire need not be gone into. 
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By leaving a smal! opening in the box or casing and leaving a small 
part of the auxiliary fuse exposed to sight, its condition at ail times 
can be seen and the condition of the main fuse known; that is, cor- 
rectly inferred. The great purpose to be served is to completely hide 
or pack the main fuse and the greater portion of the auxiliary fuse, 
but, in some way, to enable its "condition" to be seen, and to provide 
means whereby thèse results shall be obtained. 

In the case referred to CGeneral Electric Company v. Smith), the 
auxiliary fuse or a Connecting wire was carri'ed into or through a small 
quantity of paste contained in or at a small opening in the box or cas- 
ing, and when the main fuse biew the current was carried into the small 
wire, and the beat generated by the résistance burned or colored the 
paste and as a resuit the "condition" of the auxiliary fuse was "seen" 
or "observed," and that of the main fuse known. No part of the aux- 
iliary fuse or wire was actually "seen." But its "condition" was seen, 
observed, made known, by the burned or discolored condition of the 
paste. That is, the actual condition of the auxiliary fuse in that con- 
struction is made known to the eye by the action of light transmitted 
from the burned or discolored surface in contact with and burned or 
discolored by the blowing out of such auxiliary fuse. We see, not the 
fuse, but its "condition," by the évidence it gives or condition it pro- 
duces in that substance which is connected to or with it as a part 
thereof. This was held an infringement for the reason that the "con- 
dition" was seen. 

I am of opinion the claims in issue are entitled to a construction 
broad enough to cover the device of the paste construction. If nar- 
rowed to a construction where the auxiliary fuse or the wire substitute 
must be actually seen, infringement would be easy, and the value of the 
patent destroyed. The claims in issue use no language requiring or 
compelling such a narrow construction. The condition of the auxiliary 
fuse is seen, known, made manifest, by the condition of the fuse or 
wire itself, if actually exposed, or by that of the paste or other material 
immediately surrounding that part of the wire or fuse not hidden by 
the box or casing, when that part is covered by paste or some other 
material. The language of the claims, evidently, was carefully selected 
with a view to prevent infringements such as hâve been mentioned. 
The language of the spécifications is somewhat narrower. They say, 
after describing the prior art and the objections to be overcome; 

"In other constructions the fusible strlps hâve been Inclosed In a suitable 
tube or box, which arrangement obviated the objections stated, but was not 
suitable for use, as the condition of the fuse could not easily be observed. In 
order to make a safety fuse which shall hâve none of the faults mentioned, 
I combine with a strip of fusible métal, completely inclosed in a nonconduct- 
ing box or case, an auxiliary fusible strip so located and connected as to be 
seen at ail times, and which will be destroyed when the main fuse, which is 
out of sight, is 'blown.' " 

After describing the main fuse, box, etc., he says: 

"10 and 10a are thin strlps of wood, vulcanlte, Indurated paper or similar 
material : one of which is placed over and the other under the main fusible 
stri]), .5, so as to, in connection with the main strip, completely fiU the cavity 
of the incloslng case. Arranged over the portion, 10, is what I term the aux- 
iliary fusible strip, 11, which may be made of any suitable material which 



278 177 FEDERAL EEPOETBE. 

wlll fuse at.the same température as tlie main strip, or be fused when the 
main strlp is fused ; a thin slaeet of tin foil I flnd answers the purpose as 
well as anythlng else. A part of this strlp, It will be observed, lies under and 
across tlie openlng, 9, In tlie upper portion, 8, of tlie «ase, and can be secu 
plalnly tlirough the opening. * » * The opération of my improved fuse is 
readily understood. When the main fuse is blown, the auxiliary fuse Is like- 
wise blown ; the main fuse, however, being completely incased withln the pro- 
tectlng cover, the materlal of whlch It is made eannot scatter, nor can an arc 
be formed, and the action of the fuse is no longer affected by variation in tem- 
pérature. At the same tlme, the condition of the main fuse will always be 
indicated by the condition of the auxiliary fuse as seen through the openlng 
in the easlng." 

It is quite clear that Thalacker had in mind an opening in the tube, 
case, or box containing both the main and the auxiliary fuse with some 
portion of the auxiliary fuse exposed to view through that opening ; 
but it is évident that he had in mind the possibility and probability that 
this part of the auxiliary fuse might be covered or hidden from actual 
view or sight by some covering, and that this would be immaterial so 
long as the "condition" of the auxiliary fuse could be observed or seen. 
Hence he claims a construction where the "condition," not the auxiliary 
fuse itself, may be seen. I think a strip of paper or other material 
connected with the auxiliary fuse so as to be acted upon by it is to be 
considered a part thereof. 

The alleged infringing device, "Complainant's Exhibit, Broadhurst 
Exhibit, Defendant's Fuse," and "Complainant's Exhibit, Broadhurst 
Exhibit, Defendant's Exhibit eut open," show the case, the main fuse, 
and the auxilisry fuse, consisting of a small wire which passes through 
a small aperture in the case and at a little distance re-enters the case. 
The exposed portion or end of this wire or auxiliary fuse is covered 
with a paper, and whén the main fuse.is blown the excess current is 
carried to the surface, and this paper covering is burned or discolored, 
and thus the "condition" of the auxiliary fuse is "seen" or "observed" 
or known, and the condition of the main fuse is also necessarily dis- 
closed. 

I am of the opinion that infringement is not avoided by bringing 
the auxiliary fuse or wire to the surface of the casing and covering it 
with a thin paper, or with wax or with material of any kind, which on 
the passage of an abnormal Current which blows the main fuse so acts 
upon the auxiliary as to cause it to make its condition and that of the 
main fuse known by buming or discoloring the covering. This cover- 
ing in this construction is in fact made a part of the auxiliary fuse and 
makes its condition "seen" by the eye. And it is immaterial that the 
auxiliary is not a fuse strictly speaking, It carries current and by its 
résistance générâtes beat and burns or discolors the attached paper, or 
wax, or whatever is used as a covering, and thus indicates to the eye 
the blown condition of both the auxihary and the main safety fuse. 
This is not an improved construction, but merely a changed construc- 
tion, which in one sensé avoids the spécifie wording ôf the spécifications 
of the patent in suit, but not its spirit or true meaning. While Tha- 
lacker was not a pioneer in the art, he was a pioneer in the sensé that 
he was first to présent an electric safety fuse of this particular type, 
and is entitled to a reasonably broad construction. It was unnecessary 
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to say that, if the auxiliary fuse was brought to the surface of the cas- 
ing and covered with a paper so as to show itself and exhibit its con- 
dition to the eye there, it was within his claim, or that, if so brought 
to the surface and connected with a paste or paper so as to exhibit its 
true condition to the eye through that médium, it was still, as so lo- 
cated and connected, within his invention and claims. In short, it was 
not necessary to state that mère changes of constructions were included. 

It is unnecessary to say that changes of form or construction which 
produce no new or material change in mode of opération or practical 
results will not avoid infringement. As the Circuit Court of Appeals, 
First Circuit, bas sustained the patent in suit and held a substantially 
similar structure to be an infringement, I am constrained to grant the 
motion for a preliminary injunction. 

So ordered. 



ROBERTSON v. UNION POTTERIES CO. 
(District Court, W. D. Pennsylvania. April 11, 1909.) 

BANKEUPTCY (§ 72*) — INVOLUNTABY BANKBUPTCT — WHO MAT BE ADJXTDGED 

Bankbupt— Manufacturing and Trading Corporation. 

Where a corporation is organized to manufacture and trade in crockery, 
and engages in tlie business, it is liable to be adjudged a bankrupt, though 
It lias eeased to operate bef ore the commencement of the proceedlngs, and 
bef ore many of its obligations were incurred. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. § 17; Dec. Dig. 
8 72.* 

What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat Bank, 42 O. C. A. 4.] 

Proceeding by one Robertson against the Union Potteries Company. 
Heard on exceptions to the report and opinion of William R. Blair, 
référée in bankruptcy, acting as spécial master, on the pétition for 
adjudication. Exceptions sustained. 

Clarence Burleigh, O. S. Richardson, and Albert York Smith, for 
plaintiff. 

Weil & Throp, for défendant. 

ORR, District Judge. The main question in this case is whether or 
not the Union Potteries Company can be adjudged bankrupt. It is 
insisted upon by the petitioning creditors that it is a corporation en- 
gaged principally in manufacturing, trading, or mercantile pursuits. 
The charter of the corporation was granted by the state of New Jersey 
in 1901, and sets forth the object to be to manufacture, buy, sell, trade, 
and deal in any and every kind of crockery, etc., and "in furtherance, 
and not in limitation, of the gênerai powers conferred by the laws of 
the state of New Jersey," it is expressly provided that the company 
should bave many other powers. To go into détails further with re- 
spect to the charter is unnecessary. The corporation had an office in 
Jersey City, solely for the purpose of complying with the laws of the 

*For other cases see saine topic & § nvmbbb In Dec. & Am. Otg>. 1907 to date, & Rep'r Indexes 
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State of New Jersey. It had its principal office in the city of Pitts- 
burg, in this district. 

The évidence is that the corporation was engaged in the manufac- 
ture of pottery until early in the year 1904, at which time its factories 
were destroyed by fire, and that subsequently it rebuilt for a new cor- 
poration the same potteries. How the title passed from the old cor- 
poration to the new one does not appear; but it does appear that in 
considération of the rebuilding of the potteries for the new company, 
or for the transfer of the properties by the old to the new company, 
the old company received stock in quite a large amount in said new 
company. In order to comply with the laws of Pennsylvania, the 
Union JPotteries Company filed a statement under its seal in the office 
of the Secretary of the Commonwealth of Pennsylvania under date 
of the 29th day of March, 1904, in which it stated: 

"The objeet of said corporatioD or company is the manufacture and sale of 
pottery." 

From that date down to 1908, long after the pétition had been filed 
in this court, that déclaration remained unchanged in the office of the 
Secretary of the Commonwealth. Because of the requirements of the 
Pennsylvania statute of April 22, 1874 (P. L. 108), it was a continuing 
déclaration by the corporation of the purpose of its existence. I am 
of the opinion that because the said corporation was principally en- 
gaged in manufacturing, and because of the continuing déclaration 
that manufacturing was its objeet, it cannot now defeat the pétition in 
bankruptcy by alleging that it has ceased to be a manufacturing cor- 
poration. 

In Re Moench & Sons Co., 13 Am. Bankr. Rep. 340, 130 Fed. 685, 
66 C. C. A. 37, receivers of a corporation were appointed in March, 
1903. In the following May a pétition was presented to hâve the cor- 
poration adjudicated a bankrupt. This pétition was resisted on the 
ground that the corporation had ceased to do business on the day Lie 
receivers were appointed. Judge Lacombe, for the appellate court, 
says: 

"Nb case is cited In support of this proposition, and In the absence of au- 
thority we should he nnwilling to hold that a oorporatlon could thus easily 
avoid the opération of the banliruptey act by making a gênerai assigument, or 
by securing the appointment of receivers, or by ceasing to do any business 
before its creditors flled a pétition against it." 

Whether it is three months, as in the case just cited, or a longer 
period, in which the corporation ceased to carry on a manufacturing 
business, is immaterial, provided at one time it was chiefly engaged in 
manufacturing. Many of the cases cited in support of the report of 
the master are not applicable, for the reason that the corporation never 
had been at any stage in its history principally engaged in manufactur- 
ing, trading, or mercantile pursuits. This phase of the case is well 
considered in Tifïany v. La Plume Condensed Milk Co. (D. C.) 15 
-Am. Bankr. Rep. 413, 141 Fed. 444, on page 447, by Judge Archbald, 
as follows: 

"Olosely in point Is In re White Mountain Paper Co. (D. C.) 11 Am. Banl^r. 
Rep. 491, 127 Fed. 180, where a corporation, organized under the laws of New 
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Jersey, for the purpose of manufacturing pulp, acquired land and erected a 
plant in New Hampshlre for the purpose of engagiug in that business, but be- 
eame involved before any direct manufacturing was done. In holding it Viable 
to proceedings in bankruptcy, notwithstanding the latter circumstance, it is 
said by Aldrich, District Judge: 'The question » • * does not dépend upon 
* * * whether the corporation was at the particular time of the pétition 
actually engaged in * * * the process of manufacturing • • * pursuits 
was used for the purpose of describing the kind of a corporation which may be 
put into bankruptcy, and that it was not intended that the opération of the 
bankruptcy law upon a corporation of a kind within the meaning of the stat- 
ute should dépend upon the question whether it was actually engaged in manu- 
facturing at the particular time when the pétition was filed.' This case was 
affirmed on appeal (11 Am. Bankr. Rep. 633, 127 Fed. 643, 62 C. C. A. 369) upon 
the somewhat narrower ground that, in the opinion of the court, manufactur- 
ing, under the évidence, had in fact begun, although only in its earlier stages — 
a View which, while it may not adopt, does not detract from, that expressed by 
the lower court." 

It is true that whether a corporation is within the act does not dé- 
pend upon the authority given it by its charter, and if a corporation be 
authorized to engage in manufacture and never does so, or prépares 
to do so, it would not be within the statute ; but the cases ail seem to 
me to hold that, where the corporation has engaged chiefly in manu- 
facturing, it may be proceeded against in bankruptcy, regardiess of 
the period of time between its cessation of opération and the filing of 
the creditors' pétition, and I am of the opinion that the claims of the 
petitioning creditors need not hâve arisen during the period in which 
the corporation was so engaged. In that I believe it differs from a 
natural person, whose activities may change at his will ; whereas the 
activities of the corporation are and must necessarily be controlled by 
its charter. 

I hâve not considered the exceptions to the referee's report in dé- 
tail, for I hâve not thought it necessary to do so in view of the con- 
clusions I hâve reached. So far as they immediately relate to the 
position I hâve herein outlined, they are sustained. 



UNITED STATES v. GALLANT. 
(District Court, W. D. Michigan, S. D. March 1, 1910.) 

INTERNAL REVENUE (§ 40*) — STAMPS— FaILUKE TO OBLITEKATE— OFFENSES— IN- 
TENT. 

A conviction may be had, under Kev. St. § 3324 (U. S. Comp. St. 1901, 
p. 2168), making it a felony to empty a cask of distilled spirits wlthout 
then and there efîacing and obliterating the stamps, marks, and brands 
thereon, though defendant's act was inadvertent and négligent, and did 
not involve actual felonious intent. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 40.*] 

Louis Gallant was indicted for emptying a cask containing distilled 
spirits without effacing the stamps, marks, and brands, and moves to 
quash the indictment. Denied. 

Geo. G. Covell, Dist. Atty., for the United States. 
Richard G. Newnham, for défendant. 

■ «For other cases see same topic & § numbbk in Dec & Am. Digs. 1907 to date, & Rep'r Indexes 
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DENISON, District Judge. This is a prosecution under section 
3334 of the Revised Statutes (U. S. Comp. St. 1901, p. 2168) ; and 
it is alleged that, at the time of emptying a cask containing distilled 
spirits, the respondent "then and there unlawfully did fail to efface 
and obliterate the said stamp, marks, and brands." A motion is made 
to qùash the indictment, because it does not otherwise allège a spé- 
cifie wrongful intent; and it is conceded by the district attorney that 
the évidence will not clearly show any such intent, and will not dis- 
tinctly, if at ail, contradict the respondent's assertion that the failure 
to efface the stamp was merely careless or inadvertent; and it is 
further agreed that this motion may be treated as if such situation was 
fully stated in the indictment, or as if the question arose, and the 
facts appeared, upon a motion in arrest, after verdict. 

In support of the motion, it is urged that an offense, under this sec- 
tion, is a felony, and that a felony necessarily involves an actual felo- 
nious intent. Some gênerai statements from text-books and décisions 
are dted in support of that proposition, but none seems to require 
comment, excepting U. S. v. Smith (D. C.) 27 Fed. 854. This was 
a prosecution under section 3396, which, liice section 3324, makes no 
express référence to the intent or pjjrpose accompanying the act. It 
has référence, however, to a positive act, and there may be a distinc- 
tion between an act of commission, which may or may not be donc 
with intent to defraud the revenue, and an act of omission, against 
which a spécifie penalty is pronounced, and which may be in violation 
of the law merely because the omission exists, and without regard to 
the actual intent. This distinction seems to be recognized by the same 
judge who wrote the opinion in U. S. v. Smith, because in U. S. v. 
Buchanan (D. C.) 9 Fed. 689, considering section 3324, he holds that 
the respondent may be guilty, through the act of an agent, in omitting 
to destroy the stamp, although in such case there would be no spécifie 
criminal intent by the respondent. 

In so far as U. S. v. Smith may support the conclusion that a pur- 
pose to defraud the government is an essential ingrédient in the of- 
fense defined by section 3324, it does not commend itself to my judg- 
ment. Felton v. U. S., 96 U. S. 699, 24 L. Ed. 875, and Potter v. U. 
S., 155 U. S. 438, 15 Sup. Ct. 144, 39 L. Ed. 214, refer to instances 
where the willfulness of the act was, by the statute, made an ingrédi- 
ent in the offense. 

There is a familiar line of cases, under laws relating to taxation and 
police régulation, in which it is well settled that the offense consists 
in the act itself, wholly without regard to the intent — as, for example, 
prohibitions in the liquor laws against keeping a saloon open, except- 
ing at permitted times. It does not seem that this rule should be 
changed because only in a given case the stated penalty makes the 
offense a felony. That is a considération for the Législature. 

The conclusion that an express criminal intent is not, under such a - 
statute, vital to the offense, seems to be well supported by décisions in 
the fédéral courts. In U. S. v. Buchanan (D. C.) 9 Fed. 689, such rule 
is applied to this very statute ; and to the same effect is U. S. v. Adler 
and Forst, Fed. Cas. No. 14,434. The same holding is made by Mr. 
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Justice Miller, in U. S. v. Ulrici, 3 Dill. 533, Fed. Cas. No. 16,594. 
In U. S. V. Thomson (D. C.) 13 Fed. 345, the rule is stated that négli- 
gence may be équivalent to a criminal intent, and is applied to the 
provisions requiring a ship's master not to take on more than a cer- 
tain number of passengers, and to deliver a correct passenger list. 
In U. S. v. Bayaud, 16 Fed. 383, which was an indictment under, or 
dépendent upon, section 3334, it was distinctly held by Judges Wal- 
lace, Benedict, and Brown that neither an intent to defraud the United 
States, nor any other particular intent, was made, by the statute, an 
ingrédient of the offense (though this case reserves the question 
whether the gênerai felonious intent was necessary). In U. S. v. 
Spiegel, 116 U. S. 376, 6 Sup. Ct. 587, 39 L,. Ed. 664, Mr. Justice 
Matthews declared that the statute was violated, if the failure to de- 
stroy the stamp was "by neglect or otherwise" (though this was dic- 
tum, so far as concerns its application to the présent case). In U. S. 
V. Liquor Dealers' Supply Co. (D. C.) 156 Fed. 319, it was held that 
the shipping of liquors under a name other than the proper name was, 
in itself, a violation of section 3449 (page 3377), without regard to 
whether it was donc with fraudulent intent or any particular intent. 
In U. S. V. Guthrie (D. C.) 171 Fed. 538, where the question was of 
reusing a package without destroying the stamp previously affixed, 
it was expressly held that this reuse need not be knowing and will- 
ful, and that the offense was complète when the bottle was reused 
without, in fact, destroying the stamp. The question of criminal in- 
tent, under the revenue laws, is considered, also, in U. S. v. Staats, 
8 How. 41, 13 h. Ed. 979 ; Kaufmann v. U. S., 113 Fed. 919, 51 C. 
C. A. 549 ; U. S. v. Stowell, 133 U. S. 13, 10 Sup. Ct. 344, 33 L. Ed. 
555 ; Felsenheld v. U. S., 186 U. S. 136, 33 Suo. Ct. 740, 46 L. Ed. 
1085 ; U. S. V. Barnhardt, Fed. Cas. No. 14,536 ; U. S. v. Davis, Fed. 
Cas. No. 14,938; U. S. v. Dobbs, Fed. Cas. No. 14,973; U. S. v. 
Jacoby, Fed. Cas. No. 15,463; U. S. v. Torge, Fed. Cas. No. 16,533. 

It is possible that there might be a failure to remove the stamp, 
which failure would be so far the resuit of accident that it would not 
be such an omission as the statute contemplâtes; but the présent case 
présents only a question of négligence or carelessness. 

It is urged that every presumption should be against a construction 
which mafces it imperative that a conviction for felony should follow 
an inadvertence. If this view was to receive considération, it might 
be neutralized by the well-established practice of the revenue depart- 
ment to compromise ail cases of that kind. 

My conclusion is that the offense is complète without the présence 
of any deliberate purpose to violate the law. The motion is overruled, 
and the jury will be instructed accordingly. 
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In re IRWIN et al. 
(District Court, W. D. Pennsylranla. May, 1909.) 

1. BaNKRUPTCY (§ 32») — SOHEDtTLES— AMENDMENT. 

■Where, after the bankrupts and their trustées were dlscharged, the 
bankrupts, acting In good falth, assisted by their counsel, found addi- 
tlonal assets of which they had hltherto been ignorant, resulting in a 
crédit to the esta te of each of about $2,000, the 'bankrupts, not having 
received the full amount of their exemptions under the state statute, 
were each entitled within a reasonable time to leave to amend his sched- 
ule of exempt property, and to an allowanee out of the fund so obtained 
of an amount necessary to complète the exemption. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dlg. §§ 31-33 ; Dec. 
Dig. i 32.*] 

2. BANKRUPTCY (§ 22*) — Proceedinqs— Equitt Peactice. 

Proceedings in bankruptey are governed by the rules of practice In eq- 
ulty, where the acts of Oongress and the gênerai orders are silent. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. | 11 ; Dec. Dig. 
§ 22.*] 

8. Bankruptct (§ 399*) — ExEMPnoNs— Denial. 

It is only for gross fault on the part of a bankrupt that a clalm to ex- 
emptions should be disallowed. 

[E<i. Note. — For other cases, see Bankruptey, Cent Dig. § 669; Dec, 
Dig. § 399.*] 

4. BANKRUPTCY (§ 482*) — Attobney roE Bankrupt— Fees. 

Where, after the discharge of certain bankrupts and their trustée, their 
attomey, as the resuit of considérable effort in examining records, etc., 
and the accounts relatlng to the estate of the banlirupts' father, and cer- 
tain titles to mortgaged property, discovered addltipnal assets amounting 
to $2,000 to the crédit of the estate of each of the bankrupts, an allow- 
anee to the attorney of $37.50 for fees was Inadéquate, and should be in- 
creased to $100 in each estate. 

[Ed. Note,— For other cases, see Bankruptey, Cent Dig. §§ 874^-876, 
897 ; Dec. Dig. § 482.*] 

In the matter of the bankruptey of George B. and James Stuart 
Irwin. On certified questions by the référée on pétitions of the bank- 
rupts for leave to amend schedules of exempt property and for a bal- 
ance of exemption, and on pétition of the bankrupts' attorneys for at- 
torney's fees. Granted. 

For opinion in Circuit Court of Appeals, modifying the order in 
this case, see 174 Fed. 642. 

Albert York Smith, for A. H. Rowand. 

Charles A. Wood, for trustée. 

ORR, District Judge. Upon the argument of thèse questions ît was 
admitted by ail the counsel that each of said bankrupts was acting in 
entire good f aith. This is an important fact to be borne in mind. On 
January 14, 1908, the bankrupts fîled a voluntary pétition, and each 
claimed certain exemptions out of his individual assets. The assets, 
exclusive of wearing apparel, claimed by James Stuart Irwin, fell 
short of the exemption allowed by the statute of Pennsylvania by $158. 
Those claimed by George Bruce Irwin fell short by $205. Matters 
were so proceeded with that the bankrupts were discharged on April 
23, 1908, and their trustée was discharged on October 2, 1908. 

•For other cases see same topic & § nttmbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indeie» 
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Subsequently, about November 7, 1908, through the instrumentality 
of the bankrupts, by the assistance of their counsel, A. H. Rowand, 
Esq., it was found that there were additional assets of which the bank- 
rupts had hitherto been ignorant. Thèse consisted of two mortgages, 
made years bef ore to secure dower of their stepmother, and lately pay- 
able to the bankrupts by reason of her récent death. Thereupon the 
trustée was reinstated. By the collection of the mortgage debts there 
is to the crédit of the estate of each bankrupt in the hands of the trus- 
tée about $2,000. Each ôf the bankrupts within a reasonable time 
thereafter presented his application to the référée for an allowance out 
of said fund to an amount necessary to make up the full amount of the 
exemption as allowed by the statute of Pennsylvania, and for leave to 
amend his schedule of exempt property in that regard. 

I am of opinion that the référée was in error in refusing such ap- 
plications. Amendments for proper reasons are contemplated by the 
gênerai orders in bankruptcy. There is nothing to prevent a bankrupt 
who has been discharged from having the record amended in a proper 
case. Proceedings in bankruptcy are governed by the rules and prac- 
tice in equity, where the acts of Congress and the gênerai orders are 
silent. Ail the equities are in favor of the claim, and justify a reversai 
of the référée. It must be for some gross fault that a claim to exemp- 
tion should be disallowed. In re Tollett, 5 Am. Bankr. Rep. 404, 106 
Fed. 866, 46 C. C. A. 11, 54 L. R. A. 222; In re Falconer, 6 Am. 
Bankr. Rep. 557, 110 Fed. 111, 49 C. C. A. 50; In re Burke, 14 Am. 
Bankr. Rep. 31, 134 Fed. 562, 67 C. C. A. 486. 

The amendments are allowed, and the balances claimed by the bank- 
rupts, respectively, should be paid to them. 

In the matter of the pétition for allowance to the attorney for the 
bankrupts for services in examining records, etc., resulting in complète 
information with respect to the said mortgages, and leading to their 
collection by the trustée, I am constrained to increase the amount al- 
lowed by the référée. The value to the estate was not slight. The 
time spent in the examination of the accounts and records relating to 
the estate of John M. Irwin, the father of the bankrupts, must hâve 
been considérable, not to speak of the examination of the titles to the 
mortgaged premises, to find the debtors upon whom demand for pay- 
ment should be made. 

I believe that from each estate Mr. Rowand should receive the sum 
of $100, which shall include the $37.50 allowed him by the référée. 

Let the several orders be drawn in accordance with this opinion. 
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GBBBN et al. v. MINZENSHEIMER. 

(Carctilt Court, S. D. New York. March 19, 1909.) 

CoPTMGHTS (§ 66*)— "Infbingement" — What Constitutes— Tempoeabt Iw- 

JUNCTION. 

The slnglng of a single verse and chorus oî a copyrlghted song, without 
musical accompanlment, in Imitation of the voIce, postures, and manner- 
Isms of another, Is not an "Infringement," agalnst whlch a temporary in- 
Junctlon wIU Issue. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 66.* 

For other deûnltlons, see Words and Phrases, vol. 4, pp. 3590-3594. 

Infringement of copyright by use of extracts and quotations, see note to 
G. & C. Marrlam Co. v. United Dlctlonary Co., 76 G. 0. A, 4T5.] 

In Equity. Suit by Irène Franklin Green and another against Belle 
Blanch Minzensheimer. On motion for injunction restraining défend- 
ant from producing upon the stage a copyrighted musical composi- 
tion. Denied. 

Nathan Burkan, for complainants. 
August Dreyer, for défendant. 

COXE, Circuit Judge. The foundation of the motion appears to be 
a copyright upon the' musical composition "Redhead." It appears that 
one L,eo Feist is the owner of the copyright upon the musical composi- 
tion. He, however, is not a party to this action. It is alleged that 
the complainants hâve reserved to themselves the dramatic right in 
"Redhead." The défendant is charged with infringement because 
she imitâtes the voice, postures and mannerisms of the complainant 
Irène Franklin Green by singing one verse and the chorus of "Red- 
head." She does this without musical accompaniment of any kind, 
prefacing her singing by the announcement that she will give "a sug- 
gestion of Irène Franklin," which is the stage name of Irène Franklin 
Green. It is not easy to see how the défendant infringes the copy- 
right of a musical composition not owned by the complainants by a 
performance in which no music is used, especially as the court is 
not informed what the défendant does, except in the most gênerai way. 
If, as the afïidavits seem to show, the short performance by the de- 
fendant in which she imitâtes several well-known popular singers, 
the complainant among the rest, dérives its popularity from the mim- 
icry and cleverness in which .she reproduces the mannerisms of thèse 
popular favorites, I am unable to see how the case can be distinguished 
from Bloom & Hamlin v. Nixon (C. C.) 125 Fed. 977. It is enough 
for the présent to say that, upon the papers submitted to me^ there 
is too much doubt to warrant the issuing of a preliminary injunction. 

The motion is denied. 

*For other caseï «ee sams toplc £ { nitmbbb In Dec. Se Am. Dlgs. 1907 to date. & Rep'r Indexe! 
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GR.EBN et al. V. LUBY. 
(Circuit Court, S. D. New York. December 21, 1909.) 

1. Copyrights (§ 7*)— Subjects— Classification— "Dbamatico-Musicai, Com- 

position." 
A sketch, conslstlng of a séries of récitations and songs, with a very Uttle 

dialogue and action, and with scenery, and llghts thrown upon the singer, 

Is a dramatico-muslcal composition, within the provisions of the copyright 

law. 
[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 7.* 
For other définitions, see Words and Phrases, vol. 3, p. 2198.] 

2. Copyrights (5 7*)— Validity— Classification. 

Under Copyright Law (Act March 4, 1009, c. 320, 35 Stat. 1076 [U. S. 
Oomp. St. Supp. 1909, p. 1291]) § 5, providing that an error In classifica- 
tion shall not invaildate a copyright, the classification of a dramatico- 
muslcal composition as a dramatic composition dœs not affect the validity 
of the copyright. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 7.*] 

8. Copyrights (§ 42*)— Nature— Rights Acquired. 

Under Copyright Law (Act March 4, 1009, c. 320, 35 Stat. 1075 [U. S. 
Oomp. St. Supp. 1909, p. 1289]) § 1, subd. "d," giving the holder of a copy- 
right the exclusive right to perform or represent the copyrighted work pub- 
licly if a drama, and subdivision "e," giving the exclusive right to perform 
the copyrighted work publlcly for profit if it be a musical composition, the 
holder of the copyright of a song constituting a part of a dramatic sketch, 
and those çlaiming under him, hâve the exclusive right to publlcly pré- 
sent it 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 42.»] 

4 Copyrights (§ 66*)— Infeingement— What Oonstitutes. 

Where one sings an entire copyrighted song with musical accompanl- 
^ment, she is guilty of infringement, though she purports merely to mimic 
^ another. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. S 66.*] 

In Equity. Suit by Irène Franklin Green and others against Edna 
Luby. Heard on motion for temporary injunction. Granted. 

Nathan Burkan, for complainants. 
Max D. Josephson, for défendant. 

NOYES, Circuit Judge. This is an application for a prelîmînary 
injunction to restrain the défendant from publicly singing an alleged 
copyrighted song entitled "l'm a Bringing up the Family," which 
song, it is alleged, was written as a number or part of a copyrighted 
dramatic sketch entitled "The Queen of the Vaudeville." 

The défendant contends, in the first place, that the sketch "The 
Queen of the Vaudeville" is a musical composition, and not a dramat- 
ic composition, within the meaning of the copyright law of 1909 (Act 
March 4, 1909, c. 320, 35 Stat. 1075 [U. S. Comp. St. Supp. 1909, p. 
1289]). There is much force in this contention. The work is essen- 
tially a séries of recitations and songs to be recited or sung by the 
same person dressed in différent costumes, The action and dialogue 
in addition thereto are hàrdly sufficient to make a dramatic composi- 
tion. Still the work is something more than a mère musical composi- 

•For other cases see same topic & S NBiiBEE in. Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe* 
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tion. The singer dresses in costumes to represent the différent char- 
acters. There is a very little dialogue or "patter" — the latter being, 
apparently, the professional term. There is also a very little action. 
The singer gets out of a cradle. There is scenery, and lights are 
thrown upon the singer. I think the sketch may fairly be classified 
as a "dramatico-musical composition" within the meaning of the copy- 
right act. 

But the fact that the sketch was improperly classified as a dramatic 
composition in taking out the copyright would not afïect its validity. 
The copyright law expressly provides (section 5) that an error in 
classification shall not invalidate or impair a copyright. Moreover, 
the particular song in question — a number of the sketch — was copy- 
righted by the complainant Feist as a musical composition before the 
copyright of the sketch, and I do not understand that any question 
is raised as to the validity of such copyright. 

Regarding, then, the sketch as a dramatic composition, the com- 
plainants hâve the exclusive right to publicly présent it. Subdivision 
"d" of section 1 of the copyright law gives the exclusive right "to per- 
form or represent the copyrighted work publicly if a drama." And, 
regarding the song as a musical composition, the complainants hâve 
the exclusive right to publicly perform it. Subdivision "e" of said 
section gives the exclusive right "to perform the copyrighted work 
publicly for profit, if it be a musical composition." It is not disputed 
that the complainants Green hâve the right to produce the song under 
the copyright to the complainant Feist. 

The next question is one of infringement. The défendant admits 
that she sings the copyrighted song with musical accompaniment, but 
she says that she does so merely to mimic the complainant Irène 
Franklin Green. She contends that she gives impersonations of vari- 
ous singers, including said complainant, and, as incidental to such im- 
personations, sings the songs they are accustomed to sing. The mim- 
icry is said to be the important thing; the particular song, the mère 
incident. But I am not satisfied that, in order to imitate a singer, it is 
necessary to sing the whole of a copyrighted song. "The mannerisms 
of the artist impersonated," to use the language of the defendant's 
brief, may be shown without words. And if some words are absolute- 
ly necessary, still a whole song is hardly required. And if a whole 
song is required, it is not too much to say that the jmitator should 
sélect for impersonation a singer singing something else than a copy- 
righted song. 

Bloom V. Nixon (G. C.) 125 Fed. 977, is distinguishable in that in 
that case the chorus only of the copyrighted song was sung. Green v. 
Minzensheimer (decided by this court March 19, 1909) 177 Fed. 386, 
is distinguishable in that in that case the défendant imitated the singer 
without musical accompaniment, and the testimony as to just what 
she did was not clear. 

A preliminary injunction may issue as prayed for, upon the filing 
by the complainants of a bond^ with sufficient surety, in the sum of 
$3,000, conditioned that the complainants pay ail damages sustained by 
the défendant, in case it be held that the complainants are not en- 
titled to an injunction in the final decree. 
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EOYAL UNION MUT. LIFE INS. CO. v. WYNN et aL 

WYNN V. ROYAL UNION MUT. LIFE INS. 00. 

(Circuit Court, N. D. Georgia. February 11, 1910.) 

No. 61. 

1 Equitt (§ 195*) — Ckoss-Bili^Detebmination of Controveest. 

Where, pending suit by an insurance eompany to cancel a poliey for 
misrepresentation, the insured died, and by supplemental bill the bene- 
ficiary was restrained from bringing any action on tbe poliey, his right to 
recover thereon was proper matter for a cross-bill in order that tbe court 
having taken jurisdiction for one purpose miglit détermine the whole 
matter. 

[Ed. Note. — For other cases, see Equity, Cent Dig. §§ 446-449; Dec. 
Dig. § 195.*] 

2. INSUEANCE (§ 125*) — POLIOT— CONSTBUCTION— WHAT LaW GOVEUNS. 

A bill to set aside a life insurance contract made in Georgia, insurlng 
the life of a résident of that state, and a cross-bill to recover the pro- 
ceeds of the poliey, must be determined in accordance with the law ot 
tEat State. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 173-175 ; Dec. 
Dig. § 125.* 

What law governs insurance pollcles, see notes to Corley v. Travelers' 
Protective Ass'n, 46 C. C. A. 287 ; Globe & Rutgers Fire Ins. Co. of New 
York V. David MofCat Co., 83 C. C. A. 100.] 

3. Insueance (§ 297*) — ^Life Policy— Miseepbesentations. 

Where insured was not an excessive drinker, and his death was not 
caused by his use of intoxicants, his misstatement of the kind or quan- 
tity of liquors consumed daily, or his failure to state certain facts with 
référence thereto not material to the risk, was no défense to the policy, 
nor ground for voiding it, under Civ. Code Ga. ]89ô, §§ 2097-2099, 2101, 
regulating the efCect of concealment and misrepresentations in an appli- 
cation for insurance. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 676 ; Dec. Dig. 
§ 297.*] 

Bill by the Royal Union Mutual Life Insurance Company against 
David Wynn, Jr., and another, and cross-bill by Thomas W. Wynn 
against the insurance eompany. On report of a spécial master and ex- 
ceptions thereto. Exceptions overruled, and decree in accordance with 
the report. 

Goetchins & Chappel„for Insurance Company. 

Wimbish, Watkins & Ellis, T. T. Miller, and E. J. Wynn, for David 
Wynn and others. 

NEWMAN, District Judge. The record in this case shows that on 
August 17, 1905, the Royal Union Mutual Life Insurance Company 
(hereinafter called the "insurance eompany") filed in this court its bill 
of complaint against David Wynn, Jr., and Thomas W. Wynn, alleging, 
in substance : That it is a corporation, citizen, and résident of the state 
of lowa, and défendants are citizens and résidents of Muscogee 
county, Ga. That complainant eompany was organized and incorpo- 
rated for the purpose, among other things, of making assurance upon 
the lives of individuals upon the mutual plan, with power, under its 

*For otber cases see same topic & § numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
177 F.— 19 
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articles of incorporation, to make ail necessary and proper contracts, 
and especialiy to do the acts and make the contract herein set forth. 
That on or about the Ist day of July, 1898, the défendant David Wynn, 
Jr., made application in writing to the insurance company for a policy 
of insurance in the amount of $5,000, and nominated Thomas W. 
Wynn, his brother, as beneficiary therein. That on or about the said 
date, said David Wynn, Jr., was medically examined, such examination 
having- been reduced to writing and when signed by the said David 
Wynn, Jr., ail in pursuance of the custom and rule of ail life insurance 
companies, for the purpose of protecting themselves from fraud, and 
to require that not only the applicant make and sign the written appli- 
cation for such insurance, in which they shall state ail matters and an- 
swer ail questions asked by the insurer, relating in any way to their 
health, insurance history, family history, insurability, and probable 
longevity, but that they shall also be examined by some regular 
physician, who shall write down the answers to ail questions relating 
to the health, life, habits, conditions, family history, insurability, and 
probable longevity of the applicant, and that the questions so asked 
and answered shall be signed by the applicant, and the physician to 
certify to the insurer the resuit of his examination. That in pursuance 
of such application and médical examination, and relyihg upon the 
truth and accuracy of the statements therein contained, the insurance 
company, on July 1, 1898, issued to the said David Wynn, Jr., a policy 
of insurance, insuring his life in the sum of $5,000, for the benefit of 
Thomas W. Wynn. A copy of the policy is attached. 

The bill then allèges certain facts with référence to the représenta- 
tions made by Wynn as to his physical condition and the diseases 'he 
had had, as to which there is no serious insistence hère, as I under- 
stand it, and there certainly could not very well be such insistence un- 
der the facts. It is then alleged that David Wynn, Jr., represented his 
practice as to the use of spirits, wines, malt liquors, or other alcoholic 
beverages, was that he used only a few drinks of béer daily, one or 
two glasses of béer at morning lunch, and the same at evening lunch, 
and some days none at ail, while in truth and in fact he was in the 
habit of drinking both béer and whisky, and thèse in large and im- 
moderate quantities and to excess; and that, in truth and in fact, he 
admitted in writing over his own signat;ure, in an application m?ide for 
the purpose of procuring insurance in the Mutual Life Insurance Com- 
pany of Kentucky, on or about the 16th day of July, 1898, that his 
habit was to drink three ounces of whisky daily, and in addition to this 
to take one glass of béer daily ; that ail of thèse statements were false, 
and made fraudulently for the purpose of procuring the policy of in- 
surance from the insurance company; and that thèse false answers 
and représentations were upon matters material to the risk to be as- 
sumed by the insurance company, and if truthfui disclosures had been 
made by the said David Wynn, Jr., as to them, no policy of insurance 
would hâve been issued to him. 

They allège that, relying upon the truth of Wynn's statements in 
this respect, the policy was issued. It is then alleged that prior to the 
first anniversary of the policy, and before the second premium thereon 
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was due, the insurance company, from information given to ît, had 
reason to believe, and believing, that David Wynn, Jr., had falsely 
Tepresented in the application and médical examination as to his daily 
habit in the use of intoxicants and as to his health record, as soon 
as it learned of the same, made tender to David Wynn, Jr., of the 
fuli amount of the first annual premium, $109.55, and demanded the 
surrender of the policy; that Wynn refused to accept the tender or to 
deliver to it the policy, and the insurance company thereupon paid into 
court the sum of $109.55, for the purpose of keeping its said tender 
good; that David Wynn, Jr., and Thomas W. Wynn hâve failed and 
refused to surrender the policy and claim it is in fuU force and eiïect. 
The insurance company then said it had no remedy at law, and prayed 
a decree of the court that the policy be canceled, annulled, and held 
for naught. 

The défendants filed a gênerai demurrer to the bill, and on the 
same day the défendants filed a gênerai answer, in which they ad- 
mitted the application for insurance, the médical examination, the is- 
suance of the policy and the correctness of the copy attached to the 
pleadings. The answer otherwise denied ail of the material alléga- 
tions of the bill, as to any false and fraudulent représentations made 
by David Wynn, Jr. 

Subsequently, on December 5, 1905, the complainant filed its replica- 
tion and certain exceptions to the defendant's answer. On the 31st 
of January 1906, the complainant filed an amendment to its original 
bill, in which it alleged that on the 29th day of November, 1905, sub- 
séquent to the filing of the original bill, David Wynn, Jr., died, in- 
testate, and that there was no administration on his estate, nor was 
there likely to be ; that the other défendant, Thomas W. Wynn, be- 
ing the beneficiary of the policy, was the only one interested therein 
or in the matters and things complained of therein. Certain other 
matters in the amendment are not material hère. The amendment con- 
tained a prayer for an injunction against Thomas W. Wynn, enjoin- 
ing him from suing on the poHcy of insurance and from assigning or 
transferring the policy until such time as the court might hear and 
détermine the question of granting a permanent injunction, and until 
. the further order of the court. The amendment was allowed by the 
court, and an order was made that Thomas W. Wynn be restrained, 
until the further order of the court, from suing on the policy. 

On the 5th day of March, 1906, the défendant Thomas W. Wynn 
filed his answer, and the défendant admitted the statements made as 
to the death of David W. Wynn, Jr., intestate, and the lack of ad- 
ministration on his estate, and that he (Thomas W. Wynn) was his 
beneficiary under the policy set forth in the original bill. 

On the 31st day of March, 1906, the complainant renewed its repli- 
cation of the original answer and extended the same to the amended 
bill. 

On the 7th day of May, Thomas W. Wynn filed a motion to dismiss 
the bill for certain reasons therein set forth. 

Varions orders were entered, hearings had, exceptions answered, 
and motions to dismiss taken up at différent times, but no disposition 
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appeairs to hâve been made of the same, and the case was continued 
from time to time. 

On the 24th of October, 1908, Thomas W. Wynn, the surviving de- 
fendant in the original bill, filed his motion to allow him to file a cross- 
bill, alleging that he was enjoined from suing on the policy of insur- 
ahce described in the pleadings in the case, and that he believed he 
had a good cause of action on the insurance policy, and that the orig- 
inal complainant in the cause was a nonresident of the state of 
Georgia, and was represented by counsel throughout the case, and 
moved the court for an order allowing the filing of the cross-bill and 
for substitute service on the insurance company. On the same day 
Thomas W. Wynn filed his cross-bill. In the cross-bill he went into 
the f acts of the case somewhat and set up his rights under the policy 
and that by reason of the injunction he could not sue at law, and con- 
cluded with a prayer for a decree in his favor for the amount of the 
policy. An order was made by the court allowing the filing of the 
cross-bill. 

A demurrer was filed by the insurance company to this cross-bill on 
the ground that the matter set up in the cross-bill was not germane 
to the original bill, and the relief sought could not be had by a cross- 
bill, and prayed that the cross-bill be dismissed. On the same day it 
filed its answer to the cross-bill, reaffirming the allégations and aver- 
ments contained in the original bill and the amendment thereto. 

The whole case, by consent of ail parties, was referred to a spécial 
master to report upon the issues of law and fact involved. No ruling 
had been made when the case went to the master on the demurrer to 
the cross-bill. The report of the master has been filed, finding in favor 
of Thomas W. Wynn, and that he hâve a decree against the insurance 
Company for the amount of . the policy. The finding is this : 

"The master concludes, and so reports to the court, that Thomas W. Wynn, 
the eross-complainant, Is entltled to hâve entered a decree In his favor against 
the défendant, the Eoyal Union Mutual Life Insurance Company, for the sum 
of $5,000, less the sum of $766.85, the same belng the aggregate amount of the 
premlums due on said policy from and after the Ist day of July, 1898, up to the 
date of the death of said David Wynn, Jr., together wlth Interest on said sum, 
at the rate of 7 per cent, per annum, from the 16th day of March, 1906, and 
ail costs of court laid out and expended herein." 

Exceptions bave been filed to the report of the master by the in- 
surance company, and it was on thèse exceptions that the présent 
hearing was held. 

The first question for détermination is whether it is a case for a 
cross-bill. The master, who had this question before him as a part of 
the référence, holds that it was a proper case for a cross-bill, and 
cites Meissner v. Buek (C. C.) 38 Fed. 161; Carnochan v. Christie, 
11 Wheat. 467, 6 L. Ed. 516; Craig v. Dorr, 145 Fed. 307, 76 C. C. 
A. 559 ; Brooks v. Laurent, 98 Fed. 647, 39 C. C. A. 201 ; Mercantile 
Trust Company v. Atlantic & Pacific Railroad Company (C. C.) '70 
Fed. 518. 

The spécial master correctly found that this was a proper case for 
a cross-bill. It was the only way that the controversy could be ended 
in this litigation, and their rights finally determined. It was the right 
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of the surviving défendant and beneficiary in the policy to hâve a 
final détermination of the matter. The only ground which could be 
urged against the right to file this cross-bill would be that it sets up 
a claim as to which the beneficiary had a complète and ample remedy 
at law. The authorities do not sustain this position. 

In Weathersbee v. American Freehold Land Mortgage Co. (C. C.) 
77 Fed. 533, Judge Simonton says this, which is pertinent hère : 

"The grounds of demurrer are, In substance, that the cross-blll sets up a 
légal demand, and seeks, at the hands of the court, relief for which there is 
a plain, adéquate, and complète remedy at law; and also that the relief de- 
manded cannot be given, or the prayer entertained, until the défendant (eom- 
plainant in the cross-bill) offers to pay the sum admitted to be due. In equlty 
a défendant can pray nothing in his answer except to be dismlssed by the 
court. If he bas any relief to pray, he must do so by cross-bill. The cross- 
bill is not a new suit. It is merely auxiliary — a dependency upon, a part of, 
the original suit. It Is brought in order to obtain fuU relief to ail parties'; 
and it is specially a mode of défense in the cause. Field v. SchiefCelin, 7 Johns. 
Ch. [N. Y.] 252 [11 Am. Dec. 441]. The défendant may rely on matters purely 
légal, provlded they be eonneeted with the matters of the bill, for his défense, 
and by his cross-bill require the plaintifC to answer thereto. 2 Etenlel, Ch. 
Prac. (Perklns' 3d Am. Ed.) 1650. This author, a recognized authority, at page 
1653, says: 'But a cross-bill Is considered a mode of défense or a proceedlng 
to obtain a complète détermination of a matter already in Iltigation in the 
court. The plaintiff in the cross-bill is not, at least as agalnst the plalntifE in 
the original bill, obllged to show any ground of equity to support the jurisdic- 
tion of the court.' But the subject-matter of the cross-bill blU must be essen- 
tlally eonneeted with that of the original bill, and not extraneous thereto. 
The distinction is clearly shown by Judge Wallace in Lautz v. Gordon [0. C] 

28 Fed. 264." 

In Springfield Milling Co. v. Barnard & Leas Manufacturing Co., 
81 Fed. 361, 26 C. C. A. 389, Circuit Judge Sanborn, speaking for the 
Circuit Court of Appeals for the Eighth Circuit, uses this language in 
référence to a cross-bill : 

"The ofBce of a cross-bill is either to warrant the grant of affirmative relief 
to the défendant in the original suit, to obtain a discovery in ald of the dé- 
fense in that suit, to enable the défendant to interpose a more complète défense 
than that which he could présent by answer, or to obtain fuU relief to ail 
parties, and a complète détermination of ail controversies wliich arîse out of 
the matters charged in the original bill. The fact that the cross-bill falrly 
tends to aceomplish either of thèse purposes is generally a sufflcient ground 
for its interposition. It must seek équitable relief ; but, subject to this quali- 
flcatlon, a complainant who bas brought a défendant into a court of equity In 
order to subject him to an adjudication of his rights in a certain subject- 
matter, cannot be heard to say that there is no equity in a cross-bill which 
seeks an adjudication of ail the rights of the parties to the original suit in the 
same subject-matter. The issues raised by the cross-bill must be so closely 
eonneeted with the cause of action in the original suit that the cross-bill Is a 
mère auxiliary or dependency upon the original suit ; but, subject to this qual- 
ification, new tacts and new issues may properly be presented by a cross-bill" 
— citlng Story, Eq. PI. §i 398, 3S9 ; 1 Beach, Mod. Bq. Prac. |§ 433, 435 ; Car- 
nochan v. Christie, 11 Wheat. 446, 6 L. Ed. 516 ; Cross v. De Valle, 1 Wall. 5, 
17 L. Ed. 515; Ayres v. Carver, 17 How. 591, 595. 15 L. Ed.' 179; Meissner v. 
Buek (C. C.) 28 Fed. 161, 163; Chicago, M. & St. P. Ry. Co. v. Third Nat. 
Bank, 134 U. S. 276, 10 Sup. Ct. 550, 33 L. Ed. 900 ; Davis v. Christian Union, 
100 m. 313 ; Cartwright v. Clark, 4 Metc. (Mass.) 104 ; Derby v. Gage, 38 111. 
27 ; French v. Griffln, 18 N. J. Eq. 279 ; Graham v. Berryman, 19 N. J. Eq. 

29 ; WicklifCe v. Clay, 1 Dana (Ky.) 585, 589 ; Allen v. Roll, 25 N. J. Eq. 164 ; 
King V. Insurance Co., 45 Ind. 43. 
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And further along in the opinion, Judge Sanbcrn says (page 265 
of 81 Fed.:,! page 394 of 26 C. C. A.) : 

"It is the province and duty of a court of equlty, whlch has properly ac- 
quired jur&dlctlom of a subject-matter for a necessary purpose, to proceed and 
do final and complète justice between thé parties, where it can be done in that 
court as well as by proeeedings at law." 

In Ex parte Railroad Company, 95 U. S. 221, 24 L. Ed. 355, Chief 
Justice Waite, speaking for the court, says: 

"A eross-blll must grow out of the matters alleged in the original bill, and 
is used to brlng the wtoole dispute before the court, so that there may be a 
complète deeree touching the subject-matter of the action"— clting 2 Daniell, 
Ch. 1548. 

In the présent case the court has properly acquired jurisdiction of 
the subject-matter of the cohtroVersy, by the original bill of the Insur- 
ance Company, and the cross-bill of Thomas W. Wynn, seeking a de- 
eree in his favor for the àmount of the insurance policy, in the event 
the défense in the original bill should be sustained, makes, in my judg- 
ment, under ail the authorities and in accordance with equity practice, 
a pfoper case for a cross-bill. 

The important matter for determii^ation in this case is as to the 
drinking habits of the assured, and as to his statements, in référence 
thereto, made to the physician who examined him for this company, 
contrasted with the statements subsequently made to the physician 
examining him for a policy in the Kentucky company, and consider- 
ing, in the same connection, ail the testimony before the master on the 
subject. 

A part of the report of the spécial master, dealing with this subject, 
is as follows : 

"With référence to the habits of David Wynn, Jr., and as to his practice as 
regards the use of spirits, malt liquors, wines, or other alcoholic beverages, 
it appears that he represented to said company at the time of hia application 
for said policy, In and by said médical examination, that he used only a few 
drinks of béer daily, i. e., one or two glasses of béer at morning lunch, and 
feame at evenlng lunch, and aome days none at ail. It appears from the médi- 
cal examination dated July 16, 1898, which was made by E. H. Siœs, for the 
Mutual Life Insurance Company of Kentucky, that David Wynn, Jr., stated in 
answer to the question as to what was his présent indulgence, and whether 
us.ed daily or not, he answered that he used daily three ounees of whisky and 
one glass of béer. 

"It does not api)ear that David Wynn, Jr., signed this statement, but Dr. 
Sims testiflea that David Wynn, Jr., stated thèse facts in answer to the ques- 
tions propounded to him by Dr. Sims, in this médical examination, and from 
the évidence of Dr. Sims it appears tbat he put the answer down with référ- 
ence to whisky, as an approximation ; that the said David Wynn, Jr., did not 
say in so many words, 'three ounees a day,' but that Dr. Sims put that amount 
down as an approximation of what Wynn said he used, and Dr. Sims stated 
that three ounees would be six tablespoopfuls. Dr. Sims , also stated that 
wheu he examined Dayid Wynn, Jr., on July 16, 1808, he had the appearance 
of being a man who drank steadlly, but it also appears from the cross-exam- 
Ination of Dr. Sims that this appearance might hâve resulted from conditions 
occurrlng after July 1, 1898, and it further appears that Dr. Sims advised the 
risk, at the time. 

"AU of the wltnesses who testifled with référence to the habits of the as- 
sured, with référence to drinking, say that he did not drink to excess. ♦ • * 
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The doctor more famlliar with the assured states that his drinklng habit did 
not afïect thé risk, and that he was a first-class rlsk at the tlme the policy was 
written. On the blank for the médical examination showlng printed instruc- 
tions to the médical examiner, it appears that the standard flxed by the Com- 
pany was an allowance of three ounces of ardent splrlts dally. • ♦ • 
There was no évidence to show that David Wynn, Jr., drank more than that 
amount 

"The évidence as to the cause of the death of the assured seems to estab- 
lish the fact that the death of the assured was not caused from excessive 
drinking. Two of the physiclans testifled to this efCect. The évidence as to 
the cause of his death seems to establish the fact that the assured died with 
gastroenteritis, an inflammation of the stomach and bowels. The Insurance 
company attempted to show that this dlsease was probaWy accelerated or 
caused by excessive drinking. However, in the opinion of the master the 
évidence does not bear out this theory. 

"The master, therefore, concludes and makes the finding of fact that David 
Wynn, Jr., dled from gastroenteritis, an inflammation of the stomach and 
bowels, and that this dlsease was not caused from excessive drinking. The 
master further flnds that David Wynn, Jr., at the time of making application 
for the policy Involved in this case, did drlnk alcohollc and malt liquors to 
some extent, but that the évident* Is Insufficient to establish the fact that this 
drinking habit was to such an extent or excess as to be material to the rlsk 
or to enhance the rlsk undertaken and assumed by the Insurance company ; 
although the évidence shows that Wynn drank more whisky than he repre- 
sented. 

"The master further flnds that David Wynn, Jr., must hâve known at the 
time that he made the représentations in référence to his drinking habit that 
the same were untrue ; and the master further finds that the Insurance com- 
pany had no notice or knowledge, at the time of the issuance of the policy sued 
on, that David Wynn, Jr., used any alcohollc beverages whatever, except béer. 

"The master flnds, and so reports to the court the flnding, that David Wynn, 
Jr., did mlsstate or misrepresent the extent of his drinking habit at the tlme 
of his application for this policy ; it appearing from the application that he 
represented that he drank béer, a few drinks dally, one or two glasses at the 
morning lunch, and same at evening lunch, and some days none at ail, and 
the évidence shows that he drank béer and also whisky. However, the master 
further flnds that the drinking habit of David Wynn, Jr., was not of such a 
character or extent as to be material or to enhance the risk undertaken and 
assumed by the Insurance company. The master further flnds, and so reports 
to the court, that there was no such variation in the représentations as to his 
drinking habit made by David Wynn, Jr., in his application for the Insurance 
or in the médical examination from what was the actual truth, as to his drink- 
ing habit, by whlch the nature, extent, or character of the rlsk undertaken and 
assumed by the Insurance company was changed or enhanced." 

The insurance company, as stated, dépends mainly hère, to sustain 
the falsity of the statements made by the assured to this company, as 
to his drinking habits,' on différent statements made by him to the 
physician examining him a few weeks aftervvards, for insurance in an- 
other company. On this subséquent examination he stated to the ex- 
amining physician, Dr. Sims, that he did drink some whisky, and Dr. 
Sims approximated what he stated, as being three ounces per day; 
three ounces being, according to the physician's statement, six table- 
spoonfuls. The spécial master is of opinion, and so reports, that 
the drinking of this amount of whisky per day would not hâve been 
regarded as material if the same had been stated by the assured at 
the time he made his application in this company and in his answers 
to the médical examiner. 
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The spécial master's conclusions of law are as follows: 

"The master flnds and reports to the court the following conclusions of law 
In this' case: 

"Tfie 'master flnds that the law of Georgia controls in the construction of 
the contract of Insurance whlch Is sought to be set aside by the complainant 
and whlch Is sought to be recovered by the cross-complainant See Fidelity 
Mutual Life Insurance Company v. Jelïords, 107 Fed. 402 [46 G C. A. 377, 53 
L. R. A.' 193] ; Equitable Life v. Pettus, 140 U. S. 226 [11 Sup. Ct. 822, 35 L. 
Ed. 497]. 

"The' folloWlng sections of -the Civil Code of Georgia are applicable in this 
case: 

" 'Sec. 2097. Application. Good Falth. Every application for Insurance 
must be made Ih the utniost good faith, and the représentations contained in 
such application are consldered as covenanted to be true by the applicant. 
Any variation by whlch the nature, or extent or character of the rlsk is 
changea, wlU vold the poUcy.' 

" 'Sec. 2099. Concealment A f allure to state a materlal fact, if not done 
fraudulently, does not void, but the willful concealment of such a fact, which 
would enhance the rislî, wlll vold the policy.' 

" 'Sec. 2098. BfCect of Misrepresentations.. Any verbal or written repré- 
sentations of facts by the Insured to induce the acceptance of the rlsk, if ma- 
terlal, mUst be true, or the policy is vold. If, however, the partj' has no 
knowiedge, but states on the représentations of others bona fide, and so In- 
torms the Insurer, the falslty of the information does not void the policy.' 

" 'Sec. 2101. WlUful mlsrepresentation by the assured or his agent, as to 
the interest of the assured, or as to other Insurance, or as to any other mate- 
rlal Inqulry luade, wlll void the policy.' 

"Thèse prlnclples are made applicable to both llfe and fire Insurance. Clv. 
Code Ga. § 2117. See, also. Mobile Fire Insurance Company v. Coleman, 58 
Ga. 251, 256; Insurance Company v. Miller, 58 Ga. 420; Fidelity Mutual Life 
Insurance Co. v. JefEords (C. C. A. this Circuit) 107 Fed. 402 [4Ô C. C. A. 377, 
53 L. R. A. 193]. 

"In Travelers' Insurance Co. v. Sheppard, 85 Ga. 758 [12 S. E. 21], Judge 
Bleckley says: 'We thlnlc It follows that, in making a prima facie case for re- 
covery, thé action is to be treated as founded on so much of the contract as is 
set forth in the policy, leaving stipulations, warranties, and conditions ex- 
pressed only in the application tx) be brought to the notice of the court defen- 
slvely by the Company.' See, also, O'Connell v. Suprême Conclave, 102 Ga. 
147 [28 S. E. 282, 66 Am. St. Rep. 159], whlch holds that the burden is on the 
Company to satisfy the jury, by a falr and reasonable prépondérance of the 
évidence, that O'Connell made false and fraudulent représentations regarding 
his âge, for the purpose of Inducing the défendant to issue him the certiflcate. 

"Ûnder the àuthoritles above clted, the master is of the opinion that in or- 
der for the complainant to be entitled to a decree avolding, settlng aside, and 
canceling the policy referred to In this case, on account of misrepresentations, 
It is Incumbent upon it to show by a preponderence of évidence that the de- 
ceased made in his application for the Insurance or In the médical examina- 
tlon certain représentations or statements ; that thèse représentations or 
statements were false at the time they were made ; that the falsity of the 
same was known to the insured at the time the représentations were made 
(or, that he stated them recklessly without knowiedge) ; that. they were made 
with a vIew of procuring the .Insurance ; that the company had no notice of 
the falslty of said statements or représentations ; that the company acted 
upon thèse statements and représentations to Its injury; that thèse repré- 
sentations or statements were as to matters material to the risk, or amounted 
to variations by whlch the nature or extent or character of the rlsk was 
changed or enhanced. 

"When the above state of facts appears, then the law wlll concluslvely pré- 
sume an Intent to deceive, and a case of actual fraud will be made out, al- 
though the Insured may not hâve really Intended to préjudice the rights of 
the company. Northwestern Llfe Insurance Company v. Montgomery, 116 
Ga. 799 [43 S. E. 79]. 
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"In the opinion of the master, the effect of misrepresentatlons Is so def- 
Inltely settled by statute In Georgla that this case Is relieved from any un- 
certainty that mlght arise from the distinction between 'représentations' and 
'warranties.' Be that as It may, the pollcy In thls case does not by express 
ternis provide that it will be void, If the représentations are untrue ; and the 
représentations made by David Wynn, Jr., are not denominated as 'warran- 
ties' In the pollcy ; therefore there can be no question but that the Code sec- 
tions cited control the effect of thèse représentations. O'Connell v. Suprême 
Conclave, 102 Ga. 144 [28 S. B. 282, 66 Am. St. Rep. 159]. 

"The master further Is of the opinion that in order for the complalnant to 
be entitled to a decree, avoidlng, setting aslde, and cancellng the pollcy, on 
account of concealment, It Is incumbent upon It to show by a prépondérance 
of évidence that the deceased failed to state or wlllfully concealed a materlal 
fact, in his application for the pollcy, or in the médical examinatlon ; that he 
linew of the facts so concealed, at the tlme of making the application; that 
they were concealed for the purpose of procuring the Insurance; that the 
Company had no knowledge of the concealed facts, at the tlme of the issuance 
of the pollcy; that the facts failed to be stated or wlllfully concealed en- 
hanced or increased the risk undertaken or assumed by the Insurance Com- 
pany. 

"Counsel on hoth sides are practically agreed as to the légal principles gov- 
erning this case, except that the Insurance company's counsel cite the follow- 
Ing cases whleh seem to confllct to some extent with the Georgla law, to wlt: 

"Standard Life & Accident Ins. Co., v. Sale, 121 Fed. 664 [57 C. 0. A. 418, 
61 L. R. A. 337]. In thls case the représentations weré made a part of the 
pollcy, by express terms, and It was provlded therein that, if any of sald 
statements were untrue in any respect, the pollcy should be null and vold. 

"Webb et al. v. Seeurity Mutual Life Insurance Co., 126 Fed. 635 [61 C. a 
A. 383]. In thls case, the application was made a part of the pollcy, and it 
was expressly provlded that ail of the statements therein made should be 
deemed materlal, and that the policy should be void, if any statements were 
not full and complète, or were untrue. 

"Brlgnac et al. v. Paclflc Mutual Insurance Co. [112 La. 574, 36 South, 595], 
66 L. R. A. 322, seems to gp further than any of thèse cases and to hold any 
matter that is speclflcally Ihquired about materlal as a matter of law, though 
the matter may not hâve been really materlal to the risk in the particular 
case ; although, even in thls case, it was held that 'the mère fact itself that 
an application for Insurance may be annexed to and made a part of the policy 
of Insurance does not carry wlth it necessarlly, as a conséquence, that ail the 
statements and déclarations contalned therein should be held to be "war- 
ranties," though the fallure so to annex the application and make it a part 
of the pollcy would leave them to be dealt with as "représentations." ' 

"Counsel for Thomas W. Wynn contended In this case that the médical ex- 
aminatlon was not made a part of the policy. The master disagrees with this 
coatention, and construes the language at the bottom of the policy, 'the bene- 
fits, agreements and provisions written and printed in the foUowIng pages are 
a part of this contract as fully as if they were recited over the signatures 
hereto affixed,' to mean that the application and also the médical examina- 
tlon, which are In fact attached to the pollcy, to be a part of the contract ; 
but the master holds that the statements and représentations contalned in the 
application and in the médical examinatlon are to be treated as 'représenta- 
tions,' and not as 'warranties.' 

"The master is of the opinion that the above-stated décisions cited by coun- 
sel for the insurance company are easily distinguisha'ble from the case at bar, 
and that the Georgia law is not so strict as the princlple decided In the Brlg- 
nac Case, which holds that the more spécifie inquiry in the application or in 
the médical examinatlon of itself makes the représentation materlal. 

"The master flnds that if the évidence in regard to any one or more of the 
alleged misrepresentatlons or willful concealments be sufficiently strong to 
justify a findlng that the risk was Increased or enhanced, the Insurance com- 
pany would be entitled to the decree prayed for. 

"It therefore follows, from the foregoing flndings of fact and conclusions of 
law, the représentations wlth regard to the assured's health record havlng 



298 . • , 177 FEDERAL REPORTEE. 

been found to haye been true — that isj the évidence having falled to show that 
they were wlllIuUy false — and it having been found that the évidence with 
référence to repr^entations in regard to the drink habit fails to sufficiently 
establish one of the most Important requisites of the Georgia law, to wit, that 
the alleged misi:«presentations or concealments were of such a nature as to 
Increase or enhance the risk, or to be material to the rlsk assumed, the mas- 
ter concludes, and go reports to the court, that the complainant, the Royal 
Union Mutual Life Insurance Company, is not entitled to a decree, canceliug, 
annulling, and directlng the surrender of the policy of Insurance issued by it 
to David Wynn, Jr., wherein Thomas W. Wynn, was the beneficlary, the same 
belng for the aum of $5,000,. and dated July 1, 1898, as set forth and described 
in the pleadings In this cause; but the master holds that said policy is now 
of full force and ©fCect and is a légal, valid, and binding contract, upon the 
part of the parties thereto ; and the surviving défendant in the original bill 
is entitled to a decree denying the relief prayed for In said original blll of 
complalnt and amendment thereto, and for ail costs of court laid out and ex- 
pended. 

"The master further concludes, and so reports to the court, that Thomas W. 
Wynn, the eross-complalnant, Is entitled to hâve entered a decree in hls favor 
against the cross-def endant, the Royal Union Mutual Life Insurance Com- 
pany, for the sum of $5,000, less the sum of $766.85, the same being the ag- 
gregate amount of the premiums due on said policy from and after the Ist 
day of July, 1898, up to the date of the death of said David Wynn, Jr., to- 
gether with Interest on said sum, at the rate of 7 per cent, per annum, from 
the 16th day of March, 1906, and ail costs of court laid out and expended 
herein. 

"There was no évidence showing the exact date that the Royal Union Mu- 
tual Life Insurance Company recelved the proofs of death. There were no 
formai proofs made out. The letter of the beneficlary giving notice was dated 
January 13, 1906. The same was acknowledged on the 22d day of January, 
1906. The master; therefore, concludes that the tlme that It would take a 
letter to reach the Insurance company from Columbus, Ga., mailed on the 
13th day of January, added to the 13th, would be the tlme nearest the exact 
tlme, in the absence of proof to the contrary ; and that interest would run 
after the expiration of 60 days from that date." • 

In view of the finding of fact by the spécial master to the effect 
that the statemetit made by the assured (or, rather, his failure to state 
certain facts) are not material to the risk, that the assured was not an 
excessive drinker, and that his death was not caused by the drinking 
habit, this conclusion of law, applied to the facts of the case, appear 
to me to be sound. 

The conclusions of fact, therefore, stated by the master, being sup- 
ported by the évidence, and his légal conclusions being correct, the 
exceptions to the report of the master must be overruled, and the same 
confirmed. 

A decree may be takeh in accordance therewith in favor of Thomas 
W. Wynn, fQr,the amount of the policy and interest thereon, as stated 
by the spécial master. 
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In re PERLHEFTER et al. 
(District Cîourt, S. D. New York. March 24, 1910.) 

1. Bankkuptct (§ 58*) — Payments— Pkefebences. 

Where a bank held the note of a firm for $5,000, given March 19, 1908, 
and renewed twice thereaf ter, and on September 16th f oUowing the con- 
tinuing member paid the bank on the note $1,100.32 after the retirement 
of hls partner and when the firm was hopelessly Insolvent, and six days 
thereafter a pétition In bankruptcy was flled against them, such payment 
wàs preferentlal. 

[Ed. Note. — For other cases, see Bankruptcy, I>ec. Dlg. § 58.*] 

2. Bankbuptcy (§ 58*) — Acis of Bankbdpicy— Disclostjbe. 

A preferentlal payment by a bankrupt while Insolvent, flrst dlsclosed 
at the référence before the master some seven months after its occur- 
rence, was unavailable as an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 58.*] 

3. Bankbuptcy (§ 58*) — ^Acts of Bankbuptcy — Pbefebences. 

A bank havlng agreed to finance a purehase of shoes for the bankrupts, 
tEey executed their note for $20,000, agreeing to pay H., the bank's agent 
through whom the transaction was accompllshed, $1,000 as guaranteed 
profits on the transaction. By August 20, 1908, the firm, which was then 
insolvent, had paid the note by depositing the proceeds of the sale of the, 
shoes, and on September 16th paid H. $200 and gave him four notes for 
$200 each in settlement of the amount due him, and on September 22d 
bankruptcy proceedlngs were instituted against them. Held, that the 
payment to H. 'Constltuted an attempted préférence and was an act of 
bankruptcy, though made out of the flrm's account In the bank, notwith- 
standing the agreement between the firm and the bank that the proceeds 
of the sale of the shoes deposited should not be wlthdrawn untll the bank 
was repald In fuU. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 58.*] 

4. Bankbuptcy (§ 58*) — Payments by Bankbupt— Pbefebences. 

WTiere a bank agreed to finance a purehase of shoes by the bankrupts, 
the bank paying the priée and deliverlng the shoes to the bankrupts for 
sale, they depositing the proceeds without authorlty to withdraw the 
same untll the bank was paid, deposits of such proceeds wlthln four 
months prior to bankruptcy did not constitute préférences. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 58.*] 

5. Chattel Moetgagbs (il 8, 190*) — Moetgagoe's Powee of Sale — Peo- 

CEEDS. 

Where a bank furnished the money wlth which to purehase a consign- 
ment of shoes by- the bankrupts, under an agreement that the shoes 
should be delivered to the bankrupts for resale but should remain the 
property of the bank, and that the proceeds should be deposited In the 
bank to the crédit of the account untll the bank's claim was paid, the 
transaction was not a pledge, but in the nature of a chattel mortgage, 
which was not Invalldated under the New York state law because of the 
bankrupt's right to sell the property ; they havlng agreed to pay the pro- 
ceeds to the bank. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent. Dig. §§ 20- 
22, 407-416 ; Dec. Dig. §§ 8, 190.*] 

6. Bankbuptcy (§ .58*) — Pbefebences— Payments in Coubse of Business. 

Payments made by the bankrupts to advertising agents in the nature 
of payments made to keep the bankrupts in business, not larger than pay- 
ments which the firm had been previously making, could not be regarded 
as preferentlal, nor as constltuting acts of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 58.*] 

•For other cases see same topic & S numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indaxes 
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7. Baneruptct (§ 84*) — Acts or Ba.nkeuptct— Occureence— Time— Amended 
• Pétition. 

Withdrawals of money by partners from a flrm not pleaded In an orig- 
inal banktùpfey pétition were unavailable as acts of bankruptcy, wheie 
tliey occurred more than four months prlor to tlie flling of an ameuded 
pétition pleading them. 

[Ed. Note. — ^For other cases, see Bankruptey, Dec. DIg. § 84.*] 

8. Bankbuptct (§ 57*) — Acts or Partners— Withdbaw al oï Fikm Ftjnds. 

Where a partner of an Insolvent withdrew from the flrm's bank aecount 
$1,090 by a clieck which he had once deposited to hls personal aecount m 
another bank, and thereupon drew a larger check on tbat banlv and depos- 
ited it to the flrm's aecount in its bank, the transaction did not constitute 
a withdrawal of flrm funds nor an act of bankruptey. 

[Ed. Note. — For other cases, seè Bankruptey, Dec. Dig. § 57.*] 

9. Pabtneeship (§ 183*) — Insolvenct— Firm Assets. 

Where a flrm is insolvent, ail its assets are held in trust for its cred- 
itors, and no transfer from one party to another can affect their rights. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 319-336, 
348; Dec. Dig. § 183.*] 

10. DowEB (§ 17*) — Peopbrty Subjbct— Fibm Pabtneeship Peopertt. 

Eeal estate belonging to a firm is not subject to the dower of the eon- 
tinuing partner's widow until af ter firm creditors hâve been pald. 

[Ed. Note. — For other cases, see Dower, Cent. Dig. § 62; Dec. Dig. § 
17.* 

What estâtes are subject to dower, see note to Black v. Elkhorn Mining 
Co., 3 C. C. A. 316.] 

H. Bankeuptct (I 58*) — Partner's Inteeest— Sale— Acts ov Bankeuptcy. 

A transfer of a partner's interest in an Insolvent flrm to the continuing 
partner for hls note for $200, the transaction amounting merely to a for- 
mal way of retiring, the partner's interest, which was of no value, was 
not a fraud on the individual partner's creditors and did not constitute 
an iûdivldual act of bankruptey. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 58.*] 

12. Bankeuptcy (§ 58*) — Acts of Banketjptcy— Paetnees. 

A continuing partner's préférence, of firm creditors by the payment of 
flrm assets, the firm being insolvent, was not a fraud on the partner's in- 
dividual creditors and did not constitute an individual act of bankruptey. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 58.*] 

13. Bankeuptct (§ 69*) — Pabtneeship— Adjudication Afteb Dissolution. 

trnder Bankruptey Act July 1, 1898, c. 541, § 5a, 30 Stat. 547 (U. S. 
Oomp. St 1901, p. 3424), authorizing adjudication against a flrm, after 
dissolution and until flnal liquidation a flrm may be declared a baukrupt 
separately from its individual partners as though il were an indepeudent, 
légal person. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 69.*] 

14. Bankeuptct (§ 69*) — Partneesiiip— Insolvenct op Partners. 

A partnership may not be declared a bankrupt unless ail of the part- 
ners are Insolvent. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. | 69.*] 

15. Bankeuptct (§ 69*) — Paetneeship— Individual Ceeditoes— Kight to 
Object. 

Since it seems the individual estate of a partner will be administered In 
bankruptey proceedlngs against the flrm even without bis adjudication, hls 
creditors are entitled to object to an adjudication against the firm ; biit, 
where an Individual créditer so intervenes, bis rights are preeisely those 
of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 69.*] 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1807 to date. & Rep'r Indexes 
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16. Bankeuptcy (§ 91*) — Individual Partner— Failuee to Appeab. 

Wliere an individual créditer of a partner appeared and opposed an 
adjudication against him, but he failed to appear and produce his books 
and submit to an examination, required by Bankruptey Act July 1, 1898, 
e. 541, § 3d, 30 Stat 547 (U. S. Comp. St. 1901, p. 3422), it wrould be pre- 
sumed that he was insolvent. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 91.*] 

In the matter of bankruptey proceedings against John R. Perlhefter 
and Barnett Shatz, individually and as composing the firm of Perl- 
hefter & Shatz. On motion to confirm a master's report, adjudging 
the firm and individual partners bankrupts. Confirmed as to the 
firm and as to Shatz individually, and denied as to Perlhefter individu- 
ally. 

This case cornes up upon motion to confirm the report of the spécial master, 
to whom was referred the pétition to adjudlcate the respondents bankrupts, 
both individually and as eonstituting the firm of Perlhefter & Shatz. The 
pétition was brought by the Broadway Trust Company, and the Twenty-Third 
Ward Bank of the City of Xew York, on the 22d day of September 1908. Sub- 
sequently, on the 21st day of October, 1908, Henry Kllnger Intervened as a 
party petitioner. An amendment was flled on October 22, 1908, after demur- 
rer sustalned to the flrst pétition. The respondent Perlhefter has defaulted 
and the respondent Shatz has answered. However, one Grâce C. Whitehall, an 
individual judgment créditer of Perlhefter, has intervened and answered as 
permltted by the statute. 

The firm did business as anctloneers in the clty of New York, and In the 
sprlng of 1908 entered into a contract for the purchase of 40,000 pairs of shoes 
from the Vaughn Monnlg Shoe Company of St. Louis. In order to procure 
the purchase prlce for thèse shoes, they entered into a contract wlth the Four- 
teenth Street Bank, In which they agreed to open an account wlth the bauk, 
Into which the bank was to deposit the sum of $20,000, for whIch they were 
to glve thelr note In the sum of $20,000. They llkewise agreed that the bill 
of lading for the shoes should be given to the bank, and that the bank should 
charge to the account the purchase priée of the shoes, should dellver to them 
possession, retalning title In Itself, and that they should sell them and deposit 
the proceeds Into the bank account, over which they should hâve no control 
till the bank was repald In full. Instead of being made formally wlth the 
bank, the contract was made wlth one Heidelberg, as agent of the bank, and 
they agreed that Heidelberg should hâve $1,000, In addition as profits upon the 
transaction, which profits they guaranteed to him. The shoes were shlpped 
and taken possession of by the alleged bankrupts; the bank paid the purchase 
priée to the sellers out of the account in the name of the bankrupts in their 
bank, and took thelr note for $20,000. Subsequently, and on June 22d, the 
alleged bankrupts paid upon this note sufficlent to reduce it to $17,085, and 
renewed the note for that sum, as the bank had agreed in the contract. From 
that date, June 22d, uiïtil August 20, 1908, the firm paid $17,085, wlth Interest, 
or, In other words, completed payments on the note ; ail thèse payments being 
out of the proceeds from the sale of the shoes, and made by deposlting sev- 
eral sums In the deposit as prescribed In the contract. On September 16th 
the firm llkewise paid to Heidelberg $200 and gave him four notes of $200 
each to make up the balance of his $1,000 profits. On July 20, 1909, Perlhefter 
made a deed of ail his interest in the firm to Shatz and has disappeared since 
that time. He was served by publication. He received for his part of the 
interest in the firm Shatz's note for $272.66 at one year. Shatz conducted the 
business after the eonveyance of Perlhefter until the filing of the pétition 
against him on September 22, 1908, and on September 16, 1908, paid $1,109.32, 
upon a note of $5,000 to the Fourteenth Street Bank. The master has founcl 
the firm insolvent on July 20, 1908, and thereafter. Other facts are stated in 
the opinion. 

•For other cases see same topic & § numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ira Léo Barrlberger and Sidney Lowenthal, for petitioning creditors. 
Henry A. Piubino, for intervening créditer. 

Sternberg, ' Jacobson & Pollock (Henry W. Pollock, oî counsel), 
for bankrupts. 

HAND, District Judge (after stating the f acts as above). I think 
that the payment to Heidelbej-g of $200 in September, 1908, was a 
preferential payment ; the firm being at that time concededly insolvent. 
It is said that the payment is so small that it cannot be inferred that 
there was any intention to prefer one créditer over the other. The 
size of the payment makes no différence if the requisite intent existed, 
but it does make a différence in determining whether or not the intent 
did exist. The circumstances of this payment, however, were such 
as lead me to agrée with the master that in spite of its size the bank- 
rupt must hâve intended to prefer Heidelberg. It was a part of his 
effort to pay Heidelberg the sum of $1,000, which the firm had guar- 
anteed him imder the contract; that guaranty constituting an obHga- 
tion to pay which was a préférence when the firm was insolvent. This 
Shatz tried to do by paying $300 in cash and the balance in four notes 
of $300 each. It was part, therefore, of an effort to pay him the 
full $1,000 and the intent of the payment of the $200 must be governed 
by the purpose of which the cash payment was a part. At the time 
the firm was hopelessly insolvent, as Shatz knew. It had obligations 
of over $23,000 and assets which could not hâve been worth more 
than $10,000. Indeed, when the receiver took possession six days 
thereafter, he got assets which realized scarcely more than half that 
sura. Besides Shatz's other payment on the same day is very sig- 
nificant. The Fourteenth Street Bank held a firm note for $5,000, 
given March 19, 1908 and renewed twice thereafter, and on the 16th 
of September, 1908, Shatz paid to the bank, on this note, $1,109.33. 
That this payment was preferential within section 3a2, the master 
finds, and I agrée with him. Though it cannot be used in this proceed- 
ing as an act of bankruptcy, under the rule in Re Haff, 136 Fed. 78,. 
68 C. C. A. 646, having been first brought out at the référence before 
the master, some seven months after its occurrence, yet it quite plainly 
évinces Shatz's partiality toward the Fourteenth Street Bank, and 
confirms me in my décision that, by the payment of $200 to Heidel- 
berg, the bank's agent, Shatz intended to prefer him over other firm 
creditors. Together thèse two payments constituted over one-fifth 
of the assets which he then had, and the conclusion is inévitable that 
he intended to prefer the bank. 

Two objections are urged: First, that the payment was made out 
of the account in the Fourteenth Street Bank and, therefore, under 
the case of New York County Bank v. Massey, 193 U. S. 138, 24 
Sup. Ct. 199, 48 L. Ed. 380, could not be a préférence, and, the other, 
that the payment was in pursuance of a lien created under an agree- 
ment between the bank and the firm. As to the first objection, it is 
sufîicient to say that New York County Bank v. Massey, supra, went 
upon the very theory that the deposit in the bank did not diminish the- 
estate of the depositor, for he had a corresponding property in his- 
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claim against the bank. Although the bank bas a rigbt upon bis in- 
solvency to set oiï one against tbe other, tbat is one thing, and it is 
anotber by bis voluntary act to lose bis control over bis deposit and 
assign it to the bank. By tbat act be not only parts witb bis money, 
but parts witb tbe corresponding obUgation, and forever after puts 
the property out of bis power. 

So far as concerns tbe claim of a ben antedating four months and 
by virtue of tbe agreement of January 31, 1908, it is enough to say 
that tbe bank account was empty in August, and tbat the sum of $200, 
as well as the sum of $1,109, botb drawn out by check on September 
16, 1908, had been deposited within four months. It is not necessary, 
in tbat view of tbe situation, to détermine wbether the deposit cre- 
ated a ben or not, or at what time tbe bank obtained a proprietary 
interest in tbe money paid over. It certainly had no interest in the 
money four months previously. In ail cases in which an agreement 
in equity antedating four months bas been held valid, it affected some 
spécifie property, or at least property which had been substituted for 
other spécifie property, and which was in existence wben a contract 
was made. A bank account is no sucb property except in so far as 
by the agreement it must be kept at a given sum. Therefore, I agrée 
witb tbe master that tbis is a suificient act of bankruptcy on tbe part 
of tbe firm to justify an adjudication, provided the partners were in- 
solvent — a matter witb which I sball deal later. 

I agrée also witb the master that tbe larger payments to tbe bank 
made in accordance witb tbe contract and during tbe months of July 
and August are not préférences witbin tbe statute. Tbis raises the 
question of wbether tbe bank had in fact a valid lien upon tbe shoes 
and of tbe profits in the bands of tbe firm, under the cases of Hum- 
pbrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956, 
Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 
577, and Sexton v. Kessler & Co., 172 Fed. 545, 97 C. C. A. 161. 
The contract between tbe bank and tbe firm attempted to préserve a 
lien upon the shoes and their proceeds, although tbey were to go intcr 
tbe possession of the firm itself. If that lien was not invalidated un- 
der any statute of the state of New York, tbe payments were not préf- 
érences; and the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
544 [U. S. Comp. St. 1901, p. 8418]) will not afïect them. Tbis is 
tbe précise effect of the décisions above cited. At common law the 
possession of the mortgagor did not invalidate the mortgage, and in 
tbis case it is quite obvious tbat the contract was in the nature of mort- 
gage, and not of pledge, for title was reserved to the bank. Tbe only 
statute of the state of New York which affects tbe validity of sucn 
a mortgage is tbat relating to chattel mortgages, and there is no claim 
that tbis contract was filed as a chattel mortgage. Had the contract 
been one by which the firm was to retain possession of tbe shoes un- 
til it had paid tbe bank's advances upon the bills of lading, the _mort- 
gage would bave been good, under tbe well-settled law of tbe state 
of New York. Earmers' & Mechanics' Bank v. Logan, 74 N. Y. 
568; Moors v. Kidder, 106 N. Y. 33, 13 N. E. 818; Drexel v. Pease, 
133 N. Y. 139, 30 N. E. 733; Charavay & Bodvin v. York Silk Corn- 
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pany (C. C.) 170 Fed. 819. In none of thèse cases, however, had the 
mortgagor power to sell the goods ; but in each he was to retain them 
in his possession until the advances upon them had béen paid, or at 
least he was to substitute their équivalent in goods in their place, if 
they were sold. 

However, it is equally well settled under the law of the state of New 
York that, though a chattel mortgage which has been filed is void in 
the case the mortgagor has the right to sell the goods and dispose of 
the profits himself (Skilton v. Codington, 185 N. Y. 80, 77 N. E. 790, 
113 Am. St. Rep. 885) Southard v. Benner, 72 N. Y. 424; Mande- 
ville V. Avery, 134 N. Y. 376, 26 N. E. 951, 21 Am. St. Rep. 678; 
Hangen v. Hachemeister, 114 N. Y. 566, 21 N. E. 1046, 5 L. R. A. 
137, 11 Am. St. Rep. 691 ; yet, if the mortgagor agrées to pay the 
proceeds upon the mortgage, the lien is not invalid (Conkling v. Shel- 
ley, 28 N. Y. 360, 84 Am. Dec. 348). Under the contract in question 
although the firm was to hâve the right to sell the goods, it undertook 
to deposit ail the proceeds in the bank account, and it bound itself 
not to withdraw any moneys from that account until the bank had paid 
itself in fulL Thus the lien was valid, and the master was right in 
refusing to find thèse payments to constitute preferential payments. 
Ail the other acts of bankruptcy which the màster has found except 
one were not set up in the pétition, and it is too late now to allow 
any of them by amendment. In re Haff, 136 Fed. 78, 68 C. C. A. 
646. ' 

In regard to the payments to Carpenter & Corcoran, advertising 
agents, I agrée with the master that the circumstances under \ uich 
they were made precluded the idea that they were intended preferen- 
tially. They corne within that class of payments which must be made 
in order to keep the bankrupts in business, and, as they were no larger 
than thé payments which the firm had been making in the past, they 
cannot be made the basis of an act of bankruptcy. 

The pétition also allèges that Perlhefter withdrew certain sums of 
money from the firm, $4,111.64 of which was in the year 1908. It 
is sufficient, in regard to this, to say that the account shows that ail 
thèse withdrawals were more than four months prior to the amended 
pétition, and that the original pétition did not set them up. The next 
act of bankruptcy alleged is the withdrawal by Perlhefter from the 
firm of $1,090 on July 13, 1908; but this check was at once deposited 
in his Personal account in the Twenty-Third Ward Bank, and a check 
upon that bank for $1,250 was at once withdrawn and deposited in 
the firm account in the Fourteenth Street Bank. I agrée with the 
master that there is no inference of a withdrawal to be taken from 
this of the firm funds by Perlhefter. 

The remaining act of bankruptcy alleged is Perlhefter's conveyance 
to Shatz of his interest in the firm on July 20, 1908. As to this, I 
cannot quite agrée with the master that it affected the rights of any 
of the firm creditors. The firm being at that time insolvent, as the 
master findS and as I agrée, ail the firm assets were held in trust for 
the creditors (Case v. Beauregard, 99 U. S. 119, 25 L. Ed. 370), and 
no transfer from- One party to the other could aflfect their rights. Even 
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the firm realty on Winona street was not subject to the dower of 
Shatz's wife until after this trust had been executed and the firm 
creditors paid. Greenwood v. Marvin, 111 N. Y. 423, 19 N. E. 228. 
It might, however, bave been a transfer in fraud of Perlbefter's in- 
dividual creditors, and as such it must be considered. This would 
dépend: First, upon whether Perlhefter supposed that there was any 
real value in his interest in the firm on dissolution; and, second, 
whether he supposed Shatz's note had any value. If he supposed 
he had an interest in the firm, and that Shatz's note was valueless, it 
would hâve been a fraudulent transfer. If he supposed that Shatz's 
note had value, the circum-stance of its disappearance might be suffii- 
cient to indicate that he was concealing his property. However, in 
view of ail the circumstances, I cannot find that he concealed or trans- 
ferred his individual assets with intent to defraud his individual 
creditors. It seems to me most likely that the whole matter was at 
most merely a formai way of his retiring and leaving the firm, and 
I do not believe that either party thought that Perlbefter's interest in 
the firm had any value at ail. 

Shatz committed no separate act of bankruptcy. His préférence of 
firm creditors by the payment of firm assets did not affect his individu- 
al creditors, because the firm was insolvent, and no surplus could ever 
hâve come to the individual creditors in any event; but as I under- 
stand the ruling of the majority in Re Meyer, 98 Fed. 976, 39 C. C. 
A. 368, it is an individual act of bankruptcy if a partner as such is the 
author of the firm's act of bankruptcy, even though the act does not 
afïect his individual assets. In view of the joint administration o£ 
the individual assets in any case along with thé firm assets, the matter 
is nearly académie; but it will bave some substantial results if Shatz 
ever applies for a discharge. 

Two questions remain: First, whether the absence of Perlhefter 
and his failure to produce his books threw upon his intervening in- 
dividual creditor the burden of proving insolvency; and, second, 
whether acts of bankruptcy committed by Shatz after the retirement 
of Perlhefter from the firm are acts of bankruptcy of the firm. Upon 
the second question, after In re Meyer, 98 Fed. 976, 39 C. C. A. 368, 
In re Grant (D. C.) 106 Fed. 496, In re Kersten (D. C.) 110 Fed. 
929, In re Mercur, 122 Fed. 384, 58 C. C. A. 472, and Mills v. Fisher, 
159 Fed. 897, 87 C. C. A. 77, there can be no further doubt but that 
the firm may be put in bankruptcy separately and as though it was 
an independent légal person. The statute (section 5 a) specifically 
provides for adjudication after dissolution and until final liquidation. 

Upon the first point it must be first observed that ail the partners 
must be found insolvent. Vaccaro v. Security Bank, 103 Fed. 436, 
43 C. C. A. 379 ; Tumlin v. Bryan, 165 Fed. 166, 91 C. C. A. 200, 21 
L. R. A. (N. S,) 960. Moreover, since the individual estate of Perl- 
hefter will be administered even without his adjudication under In 
re Meyer, supra, his creditor may hâve the same right to object as 
though the question were of individual adjudication. On the other 
hand, however, I think that, even if the facts are not strictly in point 
the reasoning of In re West, 108 Fed. 940, 48 C. C. A. 155, controls 
177 F.— 20 
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this case. It îs quite true that there solvency was an affirmative dé- 
fense, while hère it was a necessary allégation of the pétition; but I 
do net believe that Congress meant an intervening créditer to be in 
a better position to combat adjudication than the bankrupt was, or 
that the petitioner's case was to become more difficult if a bankrupt 
absconded than if he stayed and fought. There is every reason to 
construe the act as putting the intervener in precisely the same posi- 
tion as the bankrupt, and no reason to the contrary. 

Ther,efore, section 3d appHes, and Perlhefter must be presumed 
insolvent. 

In this case there are ail the éléments necessary for an adjudication 
against the firm, and Shatz, and I agrée with the master that an ad- 
judication should enter against them. I cannot, however, find any 
acts of bankruptcy by Perlhefter, individually, and therefore I do not 
confirm the recommendation of the master's report as to him individu- 
ally. Let an adjudication be entered against the firm and Shatz in- 
dividually, upon amending the pétition so as to set up the payments to 
Heidelberg as a préférence, not a transfer. I do not understand In 
re Hafï, supra, to prevent an amendment by which the characteriza- 
tion may be changed of a transaction substantially set forth in the 
pétition. I will allow an amendment, therefore, in that respect. 

The intervening créditer has attempted to prevent the adjudication 
of the firm, and in that she has been unsuccessful. She has been 
successful, however, in preserving her judgment from discharge be- 
cause Perlhefter is not adjudicated, and I do not think I should put 
costs upon her, even though I suspect that her motive was solely to 
prevent the firm adjudication. Against the bankrupts, however, and 
the estate, costs should be taxed. 



WASHINGTON, A. & MT. V. RY. CO. v. REAL ESTATE TRUST 00. 
OF PHILADELPHIA. 

(Circuit Court, E. D. Pennsylvania. February 4, 1910.) 

No. 36. 

1, Banks and Banking (§ 315*) — Officeeb or Différent Companies— Un- 

la wfijl AoTS— Notice. 

There belng no objection to the président of a trust company becoming 
financlally iiïterested In and an offlcer of other enterprlses, the fact that 
complainant railroad company knew that one of.its offieers was also prési- 
dent of défendant trust company did not charge complainant with knowl- 
edge of such offlcer's dishonesty In the manipulation of complainant's bonds 
In the hands of the trust company, as trustée, nor did it show that com- 
plainant expected to obtain any unlawful advantage from sueh officer's 
officiai connection with the trust company. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
1219-1221 ; Dec. Dig. I 315.*] 

2. Bonds (§ 130*)— Negotiability— Innocent Holdbe— Bubden of Peoof. 

Côrporate bonds payable to tiearer being negotiable, if permitted by the 
maker to pass Into the hands of an innocent holder without notice and for 
value before maturlty, after being paid would constitute a liability on the 

•For other caaes aee same toplc & i ncmbeb in Dec. & Am. Dlgs. 1907 to date, & Bep'r ludexei 
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maker, but, on proof of thelr fraudulent use, the burden would be shifted 
to the holder to establisli good faith in the purchase, Involving not only 
proof of lack of notice but of payment of a valuable considération. 

[Ed. Note.— For other cases, see Bonds, Cent. Dig. § 222; Dec. Dig. i 
130.*] 
8. Banks and Banking (§ 315*) — Liabilitt fob Fbaudulent Acts ci' Of- 
riCEBS— Ratification. 

MTiere défendant trust company, through the intervention and fraud of 
Its président, who was actlng as the mutual agent of both défendant and 
complainant, received complainant's bonds, and defendant's président used 
the bonds as collatéral for défalcations covered by loans to flctitious per- 
sons, défendant was not entitled to avail itself of the resuit of its presi- 
dent's fraud without responsibillty therefor, and was therefore bound to 
return the bonds. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §| 
1219-1221; Dec. Dig. § 315.*] 
é, Peincipal and Agent (§ 181*)— Featjd of Agent— Notice to Pbincipai,. 

The rule that notice to an agent is not notice to the principal where the 
agent Is actlng in fraud of the principal, applles to certain wanton torts 
or wrongs committed by the agent, but not to a case where the principal 
acquired possession of bonds through its agent's fraudulent use of the 
power vested in him, In which case défendant could not hold the bonds 
without ratifylng the acts and authority of the agent wlio transferred 
them. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. § 690; 
Dec. Dig. § 181.*] 

6. Banks and Banking (§ 315*)— Tbust Oompanies— Acts of Offices»— Mis- 
appbopbiation of Bonds. 

Where certain bonds of a corporation were placed in the possession of 
défendant trust company, as trustée, to be certified as called for, the f act 
that they were left in defendant's possession after the inortgage securing 
them had been satisfled, and that defendant's président, by virtue of his 
office, certified the bonds and used them as collatéral to cover his own dé- 
falcations, did not entitle défendant to claim any rights under the bonds 
as against complainant. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 1218; 
Dec. Dig. § 315.*] 

Bill by the Washington, Alexandria & Mt. Vernon Railway Com- 
pany against the Real Estate Trust Company of Philadelphia. Decree 
for complainant. 

Wm. B. Bodine, Jr., George Wharton Pepper, and R. Walton 
Moore, for complainant. George H. Earle, Jr., Joseph de F. Junkin, 
and John G. Johnson, for défendant. 

HOCLAND, District Judge. This is a bill in equity instituted by 
the Washington, Alexandria & Mt. Vernon Railway Company to 
compel the défendant to deliver up to it for cancellation $48,000 par 
value of one lot of its bonds out of an issue of $300,000, secured by a 
mortgage dated July 1, 1892, which was setisfied of record by the 
trustées thereof on or about September 16, 1895, which bonds had 
been paid off by the complainant and never thereafter reissued by it, 
and also $50,000 par value of another lot of $750,000 of its bonds, 
secured by a mortgage dated August 1, 1895. Of this latter amount, 
the $50,000 in question had never been issued by the complainant com- 
pany. The mortgage securing thèse bonds was duly satisfied of 

*For other cases see same topio & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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record by the trustées on March 26, 1905. Both thèse lots of bonds, 
it is alleged in the bill, were used in fraud of the complainant by 
Frank K. Hippie, who was président of the défendant company, and 
who assigned the same as collatéral for loans which he, representing 
the company, made in fact to himself, and t'hat, for this reason, the 
complainant is in no respect estopped to deny liability upon the bonds. 
The défendant, in its answer, while not denying that the $48,000 lot 
had been paid ofif and that the $50,000 had not been regularly issued, 
insists that as the complainant company negligently permitted Hippie 
to hâve thèse securities, negotiable and valid upon their face, in his 
possession, it is liable for their par value and interest. 

The bill, as amended, is an elaborate statement of the facts, nearly 
ail of which are either established by the proofs or admitted by de- 
fendant. The latter states, in its brief, that "there is substantially no 
disputed questions of fact in the cause. The divergence of position 
and opinion arises from the inferences and conclusions of fact and 
law, to be drawn from such facts as the plaintiff has submitted, or 
which its witnesses hâve admitted." This is one of the questions, the 
solution of which is difficult, because the individual who committed 
the fraud was the implicitly trusted agent of both the complainant and 
the défendant. He fraudulently used the property of the complain- 
ant without its knowledge, but which was in his possession, because 
of the trust and confidence it placed in him, as collatéral, to cover up 
an embezzlement of defendant's funds committed by him in the ca- 
pacity of the latter's trusted agent, and, in the transaction, which was 
a fraud upon both, he was the sole actor. Which must suffer the loss, 
under the circumstances, is the question to be determined. From the 
bill as amended, and the answer, together with the testimony and the 
statements and admissions in the briefs, the following facts are clearly 
established : 

The Real Estate Trust Company is a corporation of the state of 
Pennsylvania, doing business as a trust company in Philadelphia. 
The Washington, Alexandria & Mt. Vernon Railway Company is a 
Virginia corporation, organized for the purpose of conducting a rail- 
way to be constructed between Washington and Mt. Vernon, with 
latéral branches. A separate corporation was organized, known as 
the Mt. Vernon Construction Company, for the purpose of construct- 
ing the complainant's railway. The stockholders and officers of both 
the railway and the construction company were practically the same, 
and the four controlling men in both were James S. Swartz, Frank 
K. Hippie, David C. Leech, and G. E. Abbott. Hippie was, during ail 
this time, président of the trust company, with practically absolute 
control of the same both in its management and the loaning of its 
funds, and was, at the same time, a director of the construction com- 
pany from 1893 to 1906, and secretary of the railway company from 
1903 down to August 24, 1906, the date of his death (with the excep- 
tion of the year 1905). James S. Swartz was a director of the con- 
struction company and its secretary from 1893 to 1903, inclusive, with 
the exception of the year 1894, its treasurer from 1895 to 1903, and 
its président from 1903 to date. He was also a director of the rail- 
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way Company and its vice président in 1893 and 1904. He was the 
active financial man of both the construction and the complainant 
company who sought advice in thèse matters from Hippie. The 
latter secured whatever loans were made by the trust company to the 
construction company. Swartz was the active man in securing many 
of the loans from other institutions for the construction company. 
In June, 1892, the construction company agreed with the complainant 
to build a line of railway for it between Alexandria and Mt. Vernon 
for $200,000 of complainant's bonds, together with certain stock, and 
on July 2, 1892, the complainant executed and issued 400 bonds of 
par value of $500 each, aggregating $200,000, payable on the Ist day 
of July, 1912, and to secure the payment of thèse bonds executed and 
delivered to James S. Swartz and Frank K. Hippie as trustées a mort- 
gage or deed of trust conveying ail the property of the complainant 
as security for the bonds, the principal and interest of which were 
made payable at the office of the trust company. Thèse bonds were 
delivered to the construction company in payment for the construc- 
tion of the road, and on November 1, 1892, the construction company 
borrowed of the trust company $40,000 on a note, secured by $48,000 
of thèse bonds as collatéral. In the sum-mer of 1895 no interest having 
been paid on the bonds, and in order to provide for the payment for 
additional work, a new mortgage was to be executed for a larger 
amount, and Swartz, representing the construction company and the 
complainant, arranged with Hippie, as président of the trust company, 
that the latter should act as trustée in the new mortgage, and make a 
new loan to the construction company of $66,000, to be secured by 
$75,000 of the new bonds, provided the existing loan of $200,000 
should be paid ofif out of the new issue. 

Under date of August 1, 1895, the railway company executed and 
delivered to the défendant, to be certified when called for by the com- 
plainant's directors, 750 bonds of the par value of $1,000, each num- 
bered from 1 to 750, both inclusive, aggregating $750,000 at par, and 
payable on- the Ist day of October, 1925, with interest at 5%, pay- 
able semiannually, at the office of the défendant. To secure pay- 
ment of thèse bonds a mortgage or deed of trust was executed and 
delivered to the défendant as trustée. The mortgage of 1895 recited 
that the bonds thereby secured were executed and delivered, inter alia, 
in order to make provision for the retirement of the $200,000 of bonds 
issued in 1892; and the mortgage further provided that the said 
bonds should not be binding upon the complainant until certified by 
the défendant as trustée, and that the complainant should deliver ail 
of said bonds to défendant, and the défendant should certify and 
countersign said bonds and deliver them to the complainant when and 
as directed so to do by the latter's board of directors. The board of 
directors of the railway company directed the défendant as trustée to 
certify and countersign $700,000 of the said bonds, and to deliver 
them to the railway company. This direction was complied with by 
the trust company as trustée in the mortgage, but it was never directed 
by the railway company to certify the remaining $50,000 of the 1895 
bonds remaining in its possession. Hippie, however, as président of 
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the latter fcbmpany, wi&out the knowledge of either complainant or 
' the defiçndant, certified tiie $50,000 of bonds as président of the de- 
fendant comp'any, which made it the act of the défendant company, 
and then used thèse bonds for the purpose of defratiding the latter. 
Hippie retained possession of the $48,000 of bonds of the 1892 
issue af ter the bonds of 1895 had been substituted for the increased 
loan made by the trust company to the construction company, and 
Swartz, the ôther trustée, retained possession of the remainder of 
the bonds. At this time Swartz and Hippie were both directors 
of the. railway company, and Hippie was its secretary, and both 
trustées in the 1893 mortgage. No other officer of the complain- 
ant company made any inquiry or effort to secure a destruction of 
thèse : bonds. V Af ter the trustées had certified to their payment and 
released the mortgage of record, the matter was left with Hippie and 
Swartz. Hippie retained bonds to the amount of $48,000, and the 
others were in the possession of Swartz. On July 1, 1892, and for a 
long time prior to that date and during the period between this date 
and that of his death on AugUst 24, 1906, Hippie was président of 
the défendant company. During ail of this period he, as président, 
was aùthorized by the défendant to transact its business between the 
meetings of the board, and in particular to make loans of the trust 
company's funds to such persons and upon such security as Hippie 
was pleased to accept. He was trusted to the extent of absolute con- 
trol over its funds to loan to whom he pleased, and his reports as to 
the loans he had made, with the collatéral, were accepted without ques- 
tion orexamination by the board. This entire absence of the board's 
supervision ofHipple's doings as the trust company's président en- 
abled him during this period to manipulate the accounts and to em- 
bezzle over $3,500,000. ,On the 20th day of November, 1902, in or- 
der to continue the concealment of a prior misuse by him of the 
defendant's money, fraudulently and without knowledge or permis- 
sion of any officer or person conneCted with the complainant com- 
pany, Hippie used the $48,000 of the 1892 bonds in his possession as 
part collatéral for a note of "J- W. Schwartz, a myth or a man of 
straw," upon, which, acting for défendant company, he made a pre- 
tended loan, with this collatéral attached, and deposited the note in 
the loan department of the trust company as one of its assets. On 
December 23, 1904, at an interval between boards, he induced W. H. 
Whiteside, a clerk of no property, to sign a note for $45,000. Hippie 
then, without being requested by complainant and without authority 
from the trust company, as its président certified the remaining $50,- 
000 of bonds in the possession of the trust company as trustée, and 
without knowledge of either complainant or défendant used them as 
collatéral for the Whiteside note, and as président of the trust com- 
pany accepted them as a loan and used the proceeds to cover up a 
previous défalcation of his. Neither of thèse fraudulent transactions 
in which the railway company's bonds were used as collatéral was 
known to either the railway company or the trust company until Hip- 
pie committed suicide on the 24th day of August, 1906. 
It is conceded that as at présent viewed in the business world there 
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is no objection to the président of a trust company becoming finan- 
cially interested and an officer of other enterprises. Outside of the 
fact of his connection with thèse corporations, there is no évidence to 
support the former receiver of the défendant company's assumption 
that complainant knew or ought to hâve known of Hipple's dis- 
honesty, or that the complainant expected to obtain any unlawful 
advantage from Hipple's connection with the trust company as ils 
président. There is no proof whatever to support the contention that 
the complainant company, or any of its officers, did anything wrong, 
or had any knowledge whatever of Hipple's wrongdoing. He was 
one of the prominent men in banking circles in the city and was 
trusted by everybody. There was no suspicion whatever of his fraud- 
ulent transactions, and both the complainant and the défendant placed 
implicit confidence in everything he said and did, and it was because 
he was implicitly trusted that he was enabled to use the railway com- 
pany's securities, without its knowledge, for the purpose of covering 
up his embezzlement of the funds of the trust company, but this was 
done without the knowledge or authority of either. Hippie acted in 
fraud of both parties. The remedy urged by the complainant in its 
bill is that the trust company be directed to deliver up the bonds for 
cancellation because of the fraudulent transfer by Hippie which was 
made with notice and without considération. 

As to the $48,000, the évidence shows that thèse bonds had been 
paid ofîf and never reissued by the railway company. They were left 
in the possession of Hippie who had been the trustée in the mortgage 
and was at the time the secretary of the complainant company, but he 
was without any authority to reissue them. The bonds were regular 
upon their face and had not yet matured. If, under the circumstances, 
they' had been passed to an innocent third party without notice and 
for value, it is conceded the complainant would be' liable, but if trans- 
ferred to a party with notice of the fact that they were no longer sub- 
sisting obligations of the complainant company, the holder would be 
estopped from insisting upon their payment. It is true they would 
pass from hand to hand like a bank note, but they are more like a 
note drawn to bearer and paid before maturity. Being negotiable, if 
it should by any neglect of the maker be permitted to pass into the 
hands of an innocent third party without notice and for value before 
maturity, there would be a liability on the part of the maker, but in 
that case, upon proof of the fraudulent use of the note, the burden of 
proof would be shifted to the holder to establish good faith in the 
purchase of the same, which involves the proof of a lack of notice and 
the payment of a valuable considération. The same would be true in 
regard to thèse bonds, being no longer a subsisting obligation. Hav- 
ing clearly established that the transfer to the défendant company 
was a fraud upon the complainant, the burden is shifted to the de- 
fendant to establish that it took thèse bonds without notice and for a 
valuable considération, and, as we hâve already stated, it has failed 
to establish either. 

There is no évidence whatever to show that the complainant com- 
pany had knowledge or ought to hâve had knowledge of Hipple's 
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irregularities, or that they employed him with a view of "giving a 
sop to the watchdog" of the défendant, without its knowledge, for the 
purpose of some financial advantage, and the cases cited in support 
of a liability on the part of the complainant, under such circumstances, 
hâve no appHcation to the facts of this case unless the mère fact of 
Hipple's financial interest in the complainant company is to be held in 
law as establishing such a proposition. Nor is there any proof what- 
ever of the fact that any officer or officers in the défendant company 
were deceived by Hippie in the transfer of the bonds to the défend- 
ant company. He acted as the authorized agent of the défendant com- 
pany in the transfer of thèse bonds to it. It is not a case where the 
fraudulent agent, being the agent of both, was on one side of the 
transaction representing himself in the fraudulent use of the com- 
plainant's securities without notice to the défendant, and deceiving 
other officers of the défendant company authorized to act, and in- 
ducing them to accept thèse securities, and the cases cited in support 
of complainant's liability upon such a state of facts hâve no applica- 
tion in this case. The facts hère bring this within that class of cases 
in which one principal, the trust company, receives through the inter- 
vention and the wrongful act of a mutual agent (Hippie) the property 
of the other principal, the complainant; the mutual agent acting for 
and in fraud of both. In such case, the party receiving the property 
of the other is chargeable with a knowledge of the wrong, which was 
possessed by the mutual agent. Or, to state the proposition shortly, 
one may not avail himself of the results of his agent's fraud without 
responsibility for the fraud. Bank v. Munger, 93 Fed. 87, 36 C. C. 
A. 659; Leather Mfg. Co. v. Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 
29 h. Ed. 811; Loring v. Brodie, 134 Mass. 453; Atlantic Mills v, 
Indian Orchard Mills, 147 Mass. 268, 17 N. E. 496, 9 Am. St.-Rep. 
698 ; Atlantic Bank v. Merchants' Bank, 10 Gray (Mass.) 532 ; Mill- 
ward-Clifï Cracker Co.'s Estate, 161 Pa. 157, 28 Atl. 1072; Bank v. 
New Milford, 36 Conn. 93. 

The principal found in many of the text-books and in some déci- 
sions that notice to the agent is not notice to the principal, where the 
agent is acting in fraud of the principal, must be held to apply to cer- 
tain wanton torts or wrongs committed by the agent, in which case 
the principal is relieved. Or, where the mutual agent in the particu- 
lar case is acting on the one side with other officers of one of his prin- 
cipals and succeeds in deceiving them, in such case his knowledge 
could not be held to be the knowledge of the principal deceived ; but 
where, as in this case, the défendant company came into possession of 
the bonds through Hipple's fraudulent use of the power vested in him, 
the latter cannot claim to hold the bonds without ratifying the acts 
and authority of Hippie who transferred them to it. Tliere may be 
exceptions to the gênerai rule, but each case of this sort dépends on 
its own peculiar facts, as was said in Lyndon Mills Co. v. Lyndon 
Institution, 63 Vt. 581, 22 Atl. 575, 25 Am. St. Rep. 783. 

In the case at bar there is nothing in the conduct of the officers of 
the trust company as compared with those of the complainant com- 
pany to entitle the défendant to be exempt from the gênerai rule of 
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agenc)'. The facts of the case clearly show that the officers of the 
défendant company were tô blâme for the resuit of Hipple's fraud- 
ulent transactions, and it should, in this case, stand the loss. 

As to the $50,000 of bonds, we find as a fact that they were placed 
in the possession of the défendant company to be certifîed wheri called 
for, and although they were left in the possession of the défendant 
company after the mortgage had been satisfied, they were not a per- 
fected obligation of the complainant company which could hâve been 
sold without the defendant's certificate. This certifîcate was executed 
on the part of the défendant fraudulently, of course, by its own prési- 
dent, and as a resuit of this fraudulent exécution of the certificates, 
the bonds became, upon their face, a valid, subsisting, negotiable obli- 
gation, and, in the hands of third. parties, would hâve been valid 
against the complainant company, but, even in that case, the com- 
plainant company would hâve had a right of action against the de- 
fendant for a fraudulent and illégal certification of thèse bonds, and 
the latter could not hâve pleaded the fraudulent act of its président. 
It would hâve been bound to answer in damages. 

The defendant's right to retain this $50,000 of bonds has much less 
merit in it than in its claim to the $48,000, because thèse bonds were 
not a subsisting, negotiable obligation left in the hands of Hippie, they 
were bonds not legally completed as an obligation of the complainant 
company and left in the possession of the défendant. The défendant, 
through its négligence, permitted its président to certify and to per- 
fect thèse obligations as an unmatured, subsisting, negotiable obliga- 
tion of the complainant, and then, through the same négligence, per- 
mitted him (its président) to assign them to it as collatéral security to 
cover a former embezzlement. It was fraudulently made to perfect 
thèse obligations through its agent acting for it, and by his further 
fraud it came into their possession. Under the authorities above 
stated, it is bound by his knowledge of their fraudulent certification 
and their fraudulent use. 

The prayer of the complainant in its bill for a decree requiring the 
défendant company to deliver up thèse obligations for cancellation 
should be granted. Counsel is requested to draw a decree in accord- 
ance with this opinion and submit to the court 
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(District Court, W. D. Missouri, W. D. January 8, 1910.) 

Dbuggists (§ 5*) — Food and Drugs Act— Constbuction— "Misbeandtno." 
The purpose of Food and Drugs Act, June 30, 1906, c. 3915, 34 Stat. 768 
(TJ. S. Comp. St Supp. 1909, p. 1187), was to protect the public health 
against adulterated, poisonous, and deleterions food and drugs, and in 
View of such purpose under section 8, which deflnes "misbranding" as in- 
cluding articles of food or drugs "the package or label of which shall 
bear any statement, design, or device regarding such article, or the ingré- 
dients or substances contained therein which shall be .false or misleading 
in any particalar," a médicinal préparation cannot be said to be mis- 

•For otber cases see same topic & i nVMbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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branded and Its sale or shipment In Interstate commerce a crlralnal of- 
fense under the act merely because of a misrepresentation on the label a» 
to its curatlve effect 
[Ed. Note.— For other cases, see Druggists, Dec. Dig. § 5.*] 

Griminal prosecution by the United States against O. A. Johnson. 
On motion to quash indictment. Motion sustained. 

A. S. Van Valkenburg-, U. S. Atty., for the Government 
Harkless & Histed, for défendant. 

PHILIPS, District Judge. The défendant bas filed motion to quash 
the indictment, for the principal reason that it does not disclose an in- 
dictable offense. It is predicated of what is known as the "Pure Food 
and Drug Act," entitled "An act for preventing the manufacture, sale, 
or transportation of adulterated or misbranded or poisonous or del- 
eterious foods, drugs, medicines, and liquors, and for regulating traf- 
fic therein, and for other purposes." Approved June 30, 1906. Act 
June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Comp. St. Supp. 1909, p. 
1187). It contains six counts. 

'The first count, in substance, charges that the défendant shipped 
frorri one state to another certain articles designated as "Cancerine 
Tablets," "Antiseptic Tablets," "Blood Purifier," "Spécial No. 4," 
''Cancerine No. 17," "Cancerine No. 1," which constituted "Dr. John- 
son's Mild Combination Treatment for Cancer." It charges that they 
were misbranded within the meaning of the act aforesaid, in that the 
broker! packages, etc., of "Cancerine Tablets" were labeled and brand- 
ed as follows, to wit: "Compiles with the Food and Drug Act, June 
30, 1906. Cancerine Tablets. Take two tablets in water every three 
hours duririg the day. Do not take more than four doses in twenty- 
four hburs. Prepared for and distributed by Dr. O. A. Johnson, 1233 
Grand Ave., Kânsas City, Mo."— which said label or brand is alleged 
to be false and misleading, in that it bears the name "Cancerine Tab- 
lets," which statement, regarding such articles and substances con- 
tained therein, is false and tnisleading, in that it implies that said tab- 
lets will cure, and are effective in bringing about the cure of, cancer, 
which was untrue, and that they were worthless and ineffective for 
such purpose. ■ - 

The second count is predicated of packages containing "Blood Puri- 
fier," which were misbranded within the meâning of said act, in that 
they were labeled: 

"Guaranteed under the Pure Food and Drug Act, June 30, 1906, Sériai No. 
18131. Contains not more than 20 per cent, alcohol. Dr. .Tohrisori's Mild Oom- 
bination Treatment for Cancer. Blood Purifier. Thls Is an effective ïonic 
and Alteratlve. It enters the circulation at once, utterly destrojing and re- 
moving impuritîes from the blood and entlre System. Acts on the Bowels, 
Kldneys and Skln, ellminatlng poisons from the System, and when tal^en in 
connection with the Mild Combination Treatment gives splendld results m the 
treatment of cancer and other mal'Ignant dlseases." 

This wâs followëd with directions how to take the remedy. The 
charge is then made that said label was false and misleading, in that it 
bears false statement that said drug is a part of the treatment for can- 

*For otber cases see eame topic & S mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cer, etc., whereby it held out and falsely claimed that said drug is ef- 
ficacious in the treatment of cancer, etc., when in truth and fact the 
drug- contained in said packages is worthless and ineffective for such 
purpose. 

The third count is predicated of packages under the name of "Blood 
Purifier," and is in effect the same as the preceding shipment, only to 
a différent party. 

The fourth count is predicated of packages and bottles under the 
name of "Spécial No. 4" with the label "Dr. Johnson's Mild Gombina- 
tion Treatment for Cancer. Spécial No. 4," with directions as to how 
it was to be applied and used, and its effect, This label is charged to 
be false and misleading, in that it would not accomplish the results 
stated. 

The fifth count is predicated of shipments of boxes, etc., contain- 
ing "Cancerine No. 17," with directions as to how the same should be 
applied and used. The indictment charges that thèse were false and 
misleading, in that said drug was offered as part of the treatment for 
cancer, holding out and irepresenting that said drug will cure, and is 
effective in bringing about the cure of, cancer, when, in fact and in 
truth, it was not effective for such purpose. 

The sixth count is predicated of a shipment of box or carton called 
"Cancerine No. 1," which is alleged to be misbranded within the mean- 
ing of the act, in that the label contained the foUowing: "Dr. John- 
son's Mild Combination Treatment for Cancer, Tumor and Other 
Chronic Diseases. Cancerine No. 1" — with directions as to how the 
same should be applied and used. Said label or brand is alleged to 
be false and misleading, in that it bears thereon the name "Cancerine 
No. 1," statements regarding such articles and substances contained 
therein which are false and misleading, in that said drug was repre- 
sented as part of the treatment for cancer, and that it would cure, and 
is effective in bringing about the cure of, cancer, etc., when, in truth 
and fact, it is wholly worthless and ineffective for the purposes rec- 
ommended. 

From which it is apparent that no charge is preferred by the indict- 
ment that the drug or medicine was adulterated, or that it contained 
anything that was poisonous or deleterious, or that it contained less 
than what was represented, or that in any respect there was any mis- 
branding as to the contents and composition thereof. The substan- 
tive charge is that the articles manufactured and shipped by the de- 
fendant are and were ineffîcacious in producing the cures and rem- 
édies indicated by the label. The question, therefore, to be decided 
is whether this présents an indictable offense within the provisions 
of the pure food and drug act. 

The very title of the act indicates its scope and purport. Its un- 
derlying purpose was to protect the public health against imposi- 
tion upon the users of food, drugs, and medicines which were adul- 
terated, misbranded, poisonous, or deleterious. To this end, the first 
section of the act makes it unlawful and an indictable offense "for any 
person to manufacture * * * a^y article of food or drug which 
is adulterated or misbranded, within the meaning of the act." The 
second section forbids the introduction into any state, etc., or from any 
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fôreig:n coùntry, or shîpment to any foreign country, of any article of 
f ood or drug which is adulterated or misbranded within the meaning 
of the act, etc. The third section directs that the Secretary of the 
Treasury, of Agriculture, and of Commerce and Labor, shall make 
uniform rules and régulations for carrying out the provisions of the 
act. The fourth section déclares that the examina tions of spécimens 
of foods and drugs shall be made in the Bureau of Chemistry of the 
Department of Agriculture, or under the direction and supervision of 
such bureau, "for the purpose of determining from such examinations 
whether such articles are adulterated or misbranded within the mean- 
ing of this act." Section 5 déclares the duty of district attorneys, to 
■whom the Secretary of Agriculture shall report any violation of this 
act. Section 6 déclares that the term "drug," as used in the act, shall 
include ail medicines and préparations recognized in the United States 
Pharmacopœia or National Formulary for internai or external use, 
and any substance or mixture of substances intended to be used for 
the cure, mitigation, or prévention of disease of either man or animal. 
Section 7 then spécifies when an article shall be deemed to be adul- 
terated. In case of drugs, if it diïïers from the standard of strength, 
quality, or purity, as determined by the test laid down in the United 
States Pharmacopœia or National Formulary: "Provided, that no 
drug defined in the United States Pharmacopœia or National For- 
mulary shall be deemed to be adulterated under this provision if the 
standard of strength, quality, or purity be plainly stated upon the bot- 
tle, box, or other container thereof although the standard may differ 
from that determined by the test laid down in the United States 
Pharmacopœia or National Formulary," or if its strength or purity 
fall below the standard under which it is sold, or any substance has 
been substituted wholly or in part for the article, or any valuable 
constituent of the article has been wholly or in part abstracted, or if 
it be mixed, colored, powdered, coated, or stained in a manner where- 
by damage or inferiority is concealed, or if it contain any added pois- 
onous or other added deleterious ingrédient which may render such 
articles injurions to health (with a certain provision), or if it consist in 
whole or in part of a filthy, decomposed, or putrid animal or vegetable 
substance, or any portion of an animal unfit for food, etc. Section 8 is 
as foUows : 

"That the term 'misbranded', as used hereln, shall apply to ail drugs, or ar- 
ticles of food; or articles which enter Into the composition of food, the pack- 
age ot label of which shall bear any statement, design, or device regarding 
sucb article, or the ingrédients or substances contained thereln which shall 
be false or misleading In any particular, and to any food or drug product 
which is falsely branded as to the state, territory, or country in which it is 
manufactured or produced." 

It is conceded that the indictment is predicated of the words con- 
tained in the f oregoing section 8 : 

"The package or label of which shall bear any statement, design, or devlce 
regarding such article, or the ingrédients or substances contained therein 
which shall be false or misleading In any particular." 

In other words, the contention is that the label on the bottle or con- 
tainer, as to the curative or remédiai effect of the contents, is a mis- 
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branding within the meaning of the statu te, if, in fact, the prescrip- 
tion be irièffectual for the purpose indicated. Thisî it seems to me, 
is an entire misconception of the terni "misbranding" as used in the 
act. The language, "the package or label of which shall bear any 
statement, design, or device regarding such article, or the ingrédients 
or substances contained therein which shall be false or misleading in 
any particular," must be read and interpreted so as to hâve regard to 
its context, and is to be restrained by the subject-matter of the act. 

Having regard to the intendment of the whole act, which is to pro- 
tect the public health against adulterated, poisonous, and deleterious 
food, drugs, etc., the labeling or branding of the bottle or container, 
as to the quantity or composition of "the ingrédient^ or substances 
contained therein which shall be false or misleading," by no possible 
construction can be extended to an inquiry as to whether or not the 
prescription be efficacious or worthless to effect the remedy claimed 
for it. Pretermitting any expression of opinion as to how far Con- 
gress may go in the direction claimed under this indictment, it is suf- 
ficient to say that this législation, predicated of the commerce clause 
of the fédéral Constitution, it must be conceded, presses the power of 
the gênerai government close to the confines of limitation. In the de- 
bates in Congress, when this measure was under considération, it was 
never sought to be justified except on the ground of protecting the 
public health, as it might be affected by interstate shipments of food, 
drugs, etc. At no time was it asserted or pretended that it was pro- 
posed to reach the matter of holding the manufacturers and vendors 
of prescriptive or patented medicines, multitudinous and multiform as 
they are, to criminal liability for misstatements as to the curative or 
remédiai efïects of the prescription, which would necessarily dépend 
upon the opinions of contending experts and the users of the nostrums. 
As this is a criminal statute, creating a new offense, it must be strict- 
ly construed and applied. It must be restrained to its expressed, rea- 
sonable intendment; otherwise, the courts, by mère construction, may 
extend its opération far beyond the législative intent. If it had been 
the mind of Congress to make it an indictable offense for such manu- 
facturers and vendors by their labels or brandings on botties and pack- 
ages to mislead the buyers as to the curative or healing properties of 
the drugs, as to the mère matter of commendation, apt words, both in 
the title and body of the act, could and should hâve been easily em- 
ployed to indicate such purpose, and not leave it to the courts by strain- 
ed construction to read it into the statute. 

The motion to quash is sustained. 
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OBBGON- R. & NAVIGATION 00. v. CAMPBBIXj et aL 

(Circuit Court, D. Oregon. February 21, 1910.) 

No. 3,30& 

1. Pleading (§ 8*)— Conclusions. 

In a suit by a railroad company to enjoin the enforcement of a state ratl- 
road commission order fixing rates to be chargea, an allégation that the 
class rates undertaken to be establlshed by such pretended order by its 
tenns applies to ail the freight mentioned in the second paragraph of the 
amended complaint, to wlt, freight f rom Portland to points in Oregon east 
of The Dalles origlnating from points ont of the state, etc., was but a con- 
clusion ; sine» whether such rates so apply dépends on whether the freight 
specifled constitutes Interstate or Intrastate commerce. 

[Ed. Note. — For other cases, see Pleading, Dec. Dig. § &•] 

2. Caebibbs (§ 10*)— Freight Rates— Régulation— State Commission— Oh- 

DEBS. 

An order of a state railroad commission regulating freight rates should 
be Interpreted to apply only to Intrastate commerce, under the rule that a 
statute should be so construed as to render it not subject to an objection 
that would be fatal to its validlty, If possible. 

[Ed. Note.— For other cases, see Carriers, Dec. Dlg. § 10.*] 

8. Caeeiebs (§ 18*)— Freight Rates— Régulation— Interstate or Intrastate 
Commerce. 

"Whether certain character of freight constitutes intrastate commerce, 
and is therefore subject to rates prescribed by a state railroad commis- 
sion, or is Interstate commerce, and therefore not so subject, should be 
settled in a proceedlng with référence to a particular shlpmeut of a par- 
ticular commodlty as it arlses, and not by a suit to hâve the commission's 
order set aside as beyond its jurisdlctlon. 

[Ed. Note. — ^For other cases, see Carriers, Dec. Dig. § 18.*] 

In Ewity. Suit by the Oregon Railroad & Navigation Company 
against Thomas K. Campbell and others. On demurrer to amended 
bill for preliminary injunction. Sustained. 

See, also, 173 Fed. 957. 

W. W. Cotton, for complainant. 

A. M. Crawford and Teal, Minor & Winfree, for défendants. 

WOLVERTON, District Judge. The complainant now files an 
amendment to its bill of complaint, to which the défendants hâve inter- 
posed a demurrer. By the second paragraph it is ^lleged: 

"That of the freight carried, and which will hereafter be carried, from 
Portland to points on your orator's Unes in Oregon east of The Dalles under 
the class rates establlshed and fixed by tariff No. L — 523, at least 40 per cent, 
thereof originates ont of the state of Orégon, has been, is, and wlll be shipped 
from Portland to points on your orator's Unes east of The Dalles In the same 
packages in which it was originally shipped from the point of origin outside 
of the state of Oregon to Portland, and without coming to rest within the 
state of Oregon, and without becomlng part of the trafflc of the state of Ore- 
gon, and at least 20 per cent, of the freight carried, and which will hereafter 
be carried, from Portland on your orator's Unes in Oregon east of The Dalles 
under the class rates establlshed and fixed by tariff No. L — 525 Is, has been, 
and will be shipped from Portland to points on your orator's Unes in Oregon 
east of The Dalles by carriers and persons bringlng the same to Portland 
from points without the state of Oregon with the intention of Immédiate! y 

•For other cases see same toplo & | nu.mbek In Dec. & Am. Diga. 1907 to date. & Reo'r Indeiea 



OEEGON B. <b NAVIGATION OO. V. CAMPBELL. 319 

and wlthout delay shipping the same over the Unes ot your orator from Port- 
land to points In Oregon east of The Dalles, and that the same has been, is, 
and wlU be so brought into the state of Oregon, and se immedlately shlpped 
over the Unes of your orator from Portland to points In Oregon east of The 
Dalles, and that the class rates undertaken to be establlshed by the said pre- 
tended order of the sald Railroad Commission of Oregon by its terms applies 
to ail of the freight mentloned in this amendaient." 

The purpose of the paragraph is to show that by the order the State 
Railroad Commission has exceeded its powers, and has undertaken to 
regulate the rates of freight upon the transportation of interstate as 
well as intrastate commerce. The last clause above quoted, "And that 
the class rates undertaken to be established by the said pretended order 
of the said Railroad Commission of Oregon by its terms applies to 
ail of the freight mentioned in this amendment," is but a conclusion. 
Whether the rates prescribed so apply dépends upon whether the 
freight specified falls within the category of interstate or intrastate 
commerce. If within the former, the order as I hâve heretofore in- 
terpreted it applies. If within the latter, it does not. 

This brings the discussion back again to the proper interprétation 
of the order. I hâve heretofore interpreted the rate there fixed as 
applying, and intended by the State Railroad Commission to apply, to 
intrastate traffic only. The interprétation given by the Suprême Court 
to the employer's liability act (Act June 11, 1906, c. 3073, 34 Stat. 232 
[U. S. Comp. St. Supp. 1909, p. 1148]) in The Employers' Liability 
Cases, 207 U. S. 463, 28 Sup. Ct. 141, 53 L. Ed. 297, and that given 
to an order of the Secretary of Agriculture fixing a quarantine line 
running east and west dividing the state of Tennessee for the protec- 
tion of stock from infectious diseases in Illinois Central Railroad v. 
McKendree, 203 U. S. 614, 27 Sup. Ct. 153, 51 L. Ed. 298, it is 
argued, is opposed to the interprétation given the présent order. I 
am unable, however, to concur in that view. In each of those cases 
the language èmployed, in the former by the act and in the latter by 
the order, is so broad as to include by ail reasonable intendment ail 
commerce, whether state or interstate. So it was held that the act in 
the one case was unconstitutional, and the order in the other beyond the 
authority of the Secretary of Agriculture to make. 

While the order hère is possibly susceptible of two constructions, 
yet, under the rule that a statute should be upheld against an objection 
that it is inimical to the Constitution wherever it can be done without 
doing violence to the terms of the act, it seems it should be sustained. 
The interprétation of the order, though not a statute, should be gov- 
erned by the rule. Such was the application of it in the case last cited. 
The rule is clearly stated and reafHrmed in El Paso & N. R. Co. v. 

Gutierrez, 215 U. S. 87, 30 Sup. Ct. 21, 54 L. Ed. , which contains 

a further interprétation of the employer's liability act, upholding it in 
part. 

The order hère requires the complainant to cease and desist from 
charging any higher rates within the state for the transportation of 
merchandise and other commodities from the city of Portland to points 
on the défendant (complainant hère) company's main, branch, leased, 
or otherwise controUed railroad lines within the siate of Oregon. This 
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clause waS incorrectly quoted in the main opinion as reading "between 
the city of Portland," etc. When we say from the city of Portland, it 
is reasonable to suppose that the commission intended to cover com- 
merce originating in Portland, and thus the order is even strengthened 
' above the f orm as quoted in the main opinion. 

This is not a case involving a divisibility of the statute or order, so 
. that one part of it may stand and the other f ail. Nor does the order 
hère require the reading of any words into it, so as to make it opera- 
tive within the state only. The order is single, as its true intendment 
was, and is to affect such traffic as originates within the state, or is 
property local to the state, and is carried to other points in the state, 
or, to be more exact, as originates in Portland, or is local thereto, and 
is carried from Portland to points upon the complainant's lines east of 
The Dalles. The pleadings in the case bef ore the commission, and its 
findings, as well as the order itself, ail seem to indicate this, and hence 
the authorities cited in complainant's written brief do not apply. 

I see nothing in the further argument or in the cases cited to disturb 
the view which I formerly entertained of the order. Paragraph 3 of 
the amended complaint is practically a réitération of what was con- 
, tained in the original bill by pleading a conclusion that the rates under- 
taken to be prescribed by the State Railroad Commission are unjust 
and unreasonable for the services contemplated to be performed. 
Hence the amendment could not be sustained, if the original bill could 
not. 

It still does not seem to me that this is the proper proceeding in 
which to détermine the question, attempted to be presented, as to 
whether goods shipped into Portland from outside the state in original 
packages, and sooner or later shipped out again to the interior of the 
state in the same unbroken packages, would constitute interstate com- 
merce. This might dépend upon how the goods were treated and con- 
sidered while in Portland, or upon other conditions that are not made 
to appear either by the original bill or by the amendment. If the order 
be valid, as it is held to be, then ail shipments or commerce which are 
intrastate in character must be controUed by the order ; ail that are 
not are not afïected by it. If question arises as to any particular ship- 
ment or any particular commodity to be moved, or in process of trans- 
portation, it might be settled by carrying the matter to the commission; 
or, if the commission unlawfully exacts the state rate upon interstate 
traffic, I see no reason why it may not be enjoined in any tourt of 
compétent jurisdiction. Thèse spécial cases must necessarily be de- 
termined as they arise, as it is impossible, by a gênerai decree, to dé- 
termine in advance what spécifie commodities and the transportation 
thereof constitute interstate and what intrastate commerce. 

The demurrer to the amended bill will be sustained, and the suit 
dismissed. 
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UNITED STATES v. STONE, S AND & GRAVEL CO. et aL 

(Circuit Court of Appeals, Fifth Circuit March 29, 1910.) 

No. 1,893. 

ï, United States (§ 67*) — Public Impbovements—Contractors— Bond— Ac- 
tion. 

A pétition, alleging tlie advertising for bids for the Improvement of feer- 
tain public waterways, the exécution of a contract on the bld of the S. 
Company for the performance of the work, the exécution of a bond by 
défendant surety company to secure performance, the S. Company's fail- 
ure to commence the work within the tlme prescribed, the granting of 
additlonal time by the govemment, its refusai to grant a second exten- 
sion, the S. Company's failure to commence work within the time as ex- 
tended, the cancellation of the contract, and the performance of the work 
under a subséquent contract with another at a hlgher priée, stated a cause 
of action both against the S. Company and the surety. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dig. § 67.*] 

2. United States (§ 67*) — Public Work— Contbacts— Annulment. 

Where, after a contracter with the United States for a public water- 
ways Improvement failed to begin the work within the tlme flxed as 
extended, the govemment canceled a contract and entered into a subsé- 
quent slmllar contract with another contracter at a hlgher price, who 
cempleted the work at a hlgher cost, the cancellation of the original con- 
tract did not release the contracter or his surety from liablllty for the 
loss sustained. 

[Ed. Note. — For other cases, see United States, Cent Dlg. § 50; Dec. 
Dig. § 67.*] 

B. United States (§ 67*) — Public Impbovements— Contract— Cancellation 
— Damages. 

Where, after the termination of a contract for public Improvement by 
the United States for contractor's failure to commence work within the 
tlme fixed as extended, the govemment entered into another contract 
with another to complète the work at a hlgher cest, and such contracts 
were substantlally slmllar, the second contract was compétent évidence 
of damages for the default of the original contracter and his surety. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dig. § 67.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action by the United States against the Stone, Sand & Gravel Com- 
pany and others. Judgment for défendants, and plaintiiï brings error. 
Reversed, with directions. 

Charlton R. Beattie, U. S. Atty., and W. J. Waguespack, Asst. U. 
S. Atty. (Chapman W. Maupin, of counsel), for the United States. 

Thomas W. BulHtt (Howe, Fenner, Spencer & Cocke, of counsel), 
for défendant in error American Surety Co. 

T. M. & J. D. Miller, for défendant in error Stone, Sand & Gravel 
Co. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

*For other cases cee same topic & i nombeb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexas 
177 F.— 21 
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McCORMICK, Circuit Judge. In March, 1899, and for some time 
previous to that date, the government of the United States was en- 
gaged in the work of restoring the harbor at Vicksburg, Miss., and 
caused the f ollowing notice to be duly published : 

"U. S. Engineer Office, Vicksburg, Miss., March 2, 1899. 

"Sealed proposais for escavating 7,500,000 cubie yards of earth, more or less, 
along route for dlverting mouth of Yazoo river, near Vicksburg, Miss., under 
continuous contract, will be recelved hère until 3 o'clock p. m., April 5, 1899. 
Information furnisbed on application. J. H. Willard, MaJ. Engrs." 

Ample written spécifications were prepared, copies. of which were 
furnished applicants. The object of the work was to give a new mouth 
or outlet for the various streams forming the Yazoo System of the 
Mississippi river, which shall be navigable at ail seasons of the year, 
and at the same time to restore the harbor at Vicksburg, Miss. Thèse 
spécifications showed that the projeçt authorized by Congress con- 
templâtes excavating about 7,500,000 cubic yards of earth, more or less, 
along the route selected f rom the junction of Yazoo river proper with 
a former bend of Mississippi river (A. D. 1797-1808), about 9.8 miles 
above présent entrance of the Yazoo into the Mississippi, and foUow-, 
ing the "wrong end of Old river," cutting through a neck of low land 
from Old river to Lake Centennial, therice across Lake Centennial 
around the head of De Soto Island, and down the former channel of 
Mississippi river (1876) in front of the city of Vicksburg to deep water 
in the bend of Mississippi river at Kleinston Landing. The length of 
the proposed route is as follows : (Giving détail of total mileage ag- 
gregating 9.31 miles). 

For this work, the défendant the Stone, Sand & Gravel Company 
(which we will call the "contractor company") submitted its bid, as 
follows : 

"New Orléans, La., Aprll 3, 1899. 
"To Major J. H. Willard, Corps of Englneei-s, U. S. Army, Vicksburg, Miss. 
— Sir: In aecordanee with your advertisement and spécifications of March 

2, 1899, inviting proposais for dlverting mouth of Tazoo river, Miss., and 
subject to ail the conditions and requlrements thereof, copies of both of which 
are hereto attached, and, so far as they relate to this proposai, are made a 
part of it, we (or I) propose to furnish the neeessary plant and to excavate 
7,500,000 cubic yards of earth, more or less, along the route selected and to 
deposit the material so excavated at places approved by the engineer efflcer 
in charge at eight and forty-nine one hundred cents (8.49 cts.) per cubic yard, 
measured in place ; to be?in active opérations withln six months after notice 
of award of contract, with sufflcient force and plant for an output of not 
less than 260,000 cubic yards per month, which shall be increased withln six 
months from date of beginning to give an output of not less than three hun- 
dred and thirty thousand cubic yards of excavation per month, unless the 
work is interfered with or stopped by floods, storms, épidémies, or other causes 
beyond control." 

Acconipanying this proposai there was filed a guaranty obligation 
signed by the contractor company and by the American Surety Com- 
pany (which we will call the "surety"), in thèse words : 

"We, Stone, Sand & Gravel Company of New Orléans, in the county of Or- 
léans and State of Louisiana, and American Surety Company, of New York, 
In the county of Kings, and state of New York, hereby undertake that if the 
bld of Stone, Sand & Gravel Company herewlth accompanylng, dated April 

3, 1899, for excavation for divertiug mouth of Yazoo river, Miss., be accepted 
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vi'tthin slxty days froiii the date of the opening of proposais théréfor, the said 
bidder, Stone, Sand & Gravel Company, vvUI, within teri (10) days after notlqe 
of such acceptanee, enter into a contract with the proper offieer of the United 
States to do the work required, at the priées offered by said bid and in accord- 
ance wlth the terms and conditions of the advertisement and spécifications 
Inviting said proposais, and will give bond with good and sufflcient sureties 
for the faithful and proper fulflllment of such contract. And we blnd our- 
selves, our heirs, executors and administrators, Jointly and severally, to pay 
the United States, In case the said bidder shall fall to enter into such con- 
tract or give such bond wlthln ten (10) days after said notice of acceptanee, 
the différence In money between the amount of the bid of said bidder on the 
articles or services so accepted and the amount for whlch the proper offieer 
of thè United States may contract vs-ith another party to furnish said articles 
and Services, if the latter be in escess of the former." 

The bid of the contractor company was accepted, and the contract 
betweën it and the government was entered into on the 14th of June, 
1899, in which there were, among others, thèse provisions : 

"That the contractor company shall commence active opération under thls 
contract on or before the 5th day of December, 1899, with sufflcient force 
and plant for an output each ealendar nionth of not less than two hundred 
and sixty thousand (260,000) cublc yards per month, which shall be Increased 
on or before the 5th day of June, 1900, with sufflcient force and plant for an 
output each ealendar month of not less than three hundred and thirty thou- 
sand (530,000) cubic yards per month ; provided, however, that if work shall 
commence before the date flrst above wrltten in this paragraph the plant first 
put in opération shall hâve an assured capacity of not less than sixty-flve 
thousand (65,C»00) euMc yards each ealendar month, until December 5, 1899, 
and work shall not begln with less output. * * • That if, in any event, 
the pai-ty of the second part shall delay or fall to commence wlth the deliv- 
ery of the materlal or the performance of the work on the day specifled hereln, 
or shall. In the judgmènt of the englneer In charge, fall to prosecute faithfully 
and diligently the work In accordance with the spécifications and requirements 
of this contract, then In either case, the party of the first part, or bis suc- 
cessor, legally appointed, shall hâve power, with the sanction of the Ohlef of 
Engineers, to annul this contract by giving notice in writing to that effeet 
to the party (or parties, or either of them) of the second part (the contractor 
company) ; and, upon the giving of such notice, ail money or reserve percent- 
age due or to become due to the party or parties of the second part by reason 
of this contract shall be and become forfeited to the United States ; and the 
party of the flrst part shall 'be thereupon authorlzed. If an immédiate perform- 
ance of the work or dellvery of the materlals be in his opinion required by the 
public eKlgency, to proceed to provide for the same by open purchase or con- 
tract, as prescribed In section 3709 of the Revised Statutes of the United 
States: Provided, however, that if the party (or parties) of the second part 
shall by freshets, ice, or other force or violence of the éléments, and by no 
fault of his or theïr own, be prevented either from commencing or completing 
the work, or dellvering the materials at the time agreed upon In this con- 
tract, such addltional time may In writing be allowed hlm or them for such 
commencement or completion as, in the judgmènt of the party of the flrst 
part, ox his successor, shall be just and reasonable; but such allowance and 
extension shall in no manner affect the rlghts or obligations of the parties 
under this contract, but the same shall subsist, take effeet and be enforceable 
precisely as if the new date for suc-h commencement or completion had been 
the date originally herein agreed upon. • * * It is further understood 
and agreed that in case of failure on the part of the party of the second part 
to complète this contract as specifled and agreed upon, that ail sums due and 
pereentage retalned shall thereby be forfeited to the United States, and that 
the said United States shall also hâve the right to recover any or ail damages 
due to such failure In excess of the sums so forfeited, and also to recover 
from the party of the second part, as part of said damages, whatever sums 
may be expended by the party of the flrst part in completing said contract, 
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In excess of the priée hereln stlpulated to be pald to the party of the second 
part for completing the same." 

The défendants gave their bond in the sum of $75,000, conditioned 
that: 

"If the above bouaden Stone, Sand & Gravai Company shall and will, in 
ail respects, duly and fully observe and perform ail and singular the cove- 
nants, conditions and agreements in and by the said contract agreed and cove- 
nanted by said Stone, Sand & Gravel Company, to be observed and performed 
according to the true intent and meaning ot the said contract, and as well 
durlng any period of extension of said contract that may be granted on the 
part of the United States as durlng the original term pf the same, and shall 
promptly make full payments to ail persous supplying It labor or materials In 
the prosecution of the work provided for in said contract, then the above 
obligation shall be void and of no efCect; otherwise, to remain in full force 
and virtue." 

It is averred in the pétition that, after the exécution of the contract, 
the contracter company did apply to the government for an extension 
of time ; that this extension was asked for on account of the inabihty 
of the company, without fault of its own and for causes contemplated 
by the contract, to commence the work within the time provided in said 
contract ; and that the time was extended to January 24, 1900. 

Upon the failure of the contracter company to prosecute the work 
within the term of the extension granted, the Chief of Engineers of 
the United States army did, on the 25th day of January, 1900, recom- 
mend that the contract be annulled and the work readvertised and re- 
let. This recommendation was approved by the Secrfetary of War, and 
the contract was annulled, and notice was given to the contracter com- 
pany and to the surety. After advertisement, and in accordance with 
law, the government contracted with the Atlantic, Gulf & Pacific Com- 
pany, of New York, for the purpose of prosecuting and completing 
the work, under which contract (hereinafter called the "new contract") 
the work was prosecuted and completed at a cost to the United States 
of $228,201.91 in excess of the amount that the same work would 
hâve cost under the contract with the Stone, Sand & Gravel Company 
(which we will hereinafter call the "original contract"). 

To recover this amount this suit is brought, with prayer for judg- 
ment against both the défendants in solido in the sum of $75,600, and 
against the Stone, Sand & Gravel Company and its receivers in the 
further sum of $153,201.91. 

The défendants answered, in substance, that, by the annulment of 
the contract, it, in respect to ail rights and obligations of either and 
both parties thereto, became extinguished, and ail liability on their part 
thereon ceased ; and the surety specially pleaded that the extension of 
time granted to its codefendant was granted without the surety's 
knowledge, consent, or approval ; that the terms and conditions of the 
new contract diflfered from those contained in the original contract, 
by which changes in terms and conditions the United States abandoned 
the original contract, and the surety was thereby released from obliga- 
tion on its bond ; and, further, that the new contract, so changed, f orms 
no basis for measuring damages for the breach of the original con- 
tract. The surety's answer closes with the averment that the terms of 
the new contract had a tendency to cause bidders for the work under 
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it to ask a higher price upon the work to be donc than would ha-ve 
been asked if the work had been let under the terms o£ the original 
contract; and the new contract forms no proper measure by whîch to 
estimate or calculate damages for the nonperformance of the original 
contract. 

The action was tried in the Circuit Court before a jury. The record 
shows that, at the conclusion of the hearing of the évidence, the 
United States attorney moved the court to direct a verdict in favor of 
the government ; and the counsel for the défendants moved the court 
to direct a verdict in favor of the défendants. After hearing the 
argument of the counsel on thèse motions, the court refused the motion 
of the United States attorney, and granted the motion of the counsel 
for the défendants; and, on the verdict so returned, gave judgment 
for both défendants. 

The plaintifï assigns that the court erred : (1) In ref using to grant 
her motion ; and (2) in directing a verdict against her. 

The défendants contend: (1) That the pétition does not state a 
cause of action against either of them ; (2) that the annulment of the 
original contract released both of the défendants ; (3) that the exten- 
sion of time was such an altération in the terms of the contract that 
the surety was released ; and that the new contract difïers so materially 
from the original contract that it forms no proper measure of damages 
for the default of the original contractor, and in eflfect opérâtes a dis- 
charge of the original contract. 

The first point is obviously not well taken. The others we group, 
and address to them some observations on the dealings between the 
parties. 

The first step in the negotiations between the plaintiff and the de- 
fendants was the advertisement from the engineer's office for sealed 
proposais for excavating along the proposed route under continuous 
contract. Information furnished on application. That information 
showed the object of the work, the extent of it, and fuU particulars 
touching it. There is no question that the information was fully 
given and explained to the contractor company before it made its pro- 
posai for doing the work. The proposai was made in accordance with 
the advertisement and with the spécifications, copies of both of which 
were attached to the proposai. The guaranty bond required, and given, 
bound both of the défendants to pay to the United States, "in case the 
bidder failed to enter into such a contract as is proposed and give the 
required bond, the dififërence in money between the amount of its 
bid and the amount for which the United States may contract with 
another party to fumish the articles and service, if the latter amount 
be in excess of the former." In satisfaction of this guaranty obliga- 
tion, the contract was entered into by the Stone, Sand & Gravel Com- 
pany, and the bond required was given by it and the surety. This 
constituted the continuous contract under which the service was to be 
performed. The contract shows that the parties contemplated that the 
contracting company might, by causes beyond its control and by no 
fault of it, be prevented from commencing or completing the work at 
the time agrecd upon, and provided that such additional time might be 
allowed it for the commencement or completion thereof as, in the 
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jud^ment oi thé named officer of the government or of his successor, 
should be just and reasonable. Under this provision, which expressed 
in advance the consent of the surety, the first extension apphed for 
was so far granted as to fix the time for beginning active opérations 
under the contract at January 24, 1900. An application for a further 
extension was refused. The contract was duly annuUed for failure to 
commence active opérations under it within the time specified. Some 
preliminary expérimental work had been done to the value, at the 
contract priées, of $6,306.69, which the défendants claim became for- 
feited to thè plaintiff and extinguished ail liability on the part of the 
défendants. This effort to split the contract into sections of liability, 
ând wrest the meaning of the words "annul" and "forf eiture" f rom the 
signifÏGation which the whole dealings of the parties show should be 
given to them, does violence to the plain intent of the parties. The 
work; was important in it's magnitude and in the benefit it promised ; it 
was of public interest that it should be done within a reasonable time, 
and be ôf' efficient and lasting quality. It was in contemplation of 
thé parties that the contractor might be unable to perf orm the work in 
theîmanner and in the time specified; and to prevent its being ob- 
étriicted and delayed by the inability of the contractor to proceed aris- 
ing out of causes within the control of an efficient contractor, provision 
for clearing the way of the governmerit to do this work by such other 
means as it might be able to employ was made ; and the word "annul," 
used in référence to that situation, should not be given a technical or 
narrow meaning, or be allowed to embarrass the administration of 
justice in dealing with conditions which call for only the application 
of the plainest common sensé. Likewise, in référence to the word 
"forfeiture," we see nothing hère to justify us in construing the pro- 
vision in which that word is used to mean liquidated damages. To the 
contrary, it séems clear to us that in contemplation of the parties it 
signified â penalty to be looked to for the satisfaction pro tanto of such 
damage as might actually be incurred. 

With référence to the new contract, no recovery is sought on it in 
this action. And it is not apparent to us how the so-called "substitu- 
tions" complained of can or could in any case afîect the rights or lia- 
bilities of the défendants under the original contract.' 

We hâve read and compared the two contracts in question with stu- 
dious care, and conclude that the défense attempted to be built on any 
Variance in their wording is highly artificial and without substance. 
The new contract says : 

"No prlor Inspection, payment, or act, Is to be construed as a walver of the 
right of the government to reject any defectlve work or material or to requlre 
the fulfillment of any of the terms of the contract." 

The spécifications are a part of each of thèse contracts, and, speaking 
of the work and material, spécification 31, attached as a part of the 
new contract, provides: 

"The décision of the englneer officer In charge as to quality and quantity 
Bhall be final." 

This is identical in word and letter with spécification 33 attached to 
the original contract; and we cannot find in the original contract any 
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words to express or fairly împly that the final décision of the engineer 
officer during the progress of the work shall be construed as a waiver 
of the right of the government to reject any defective work or material 
whenever discovered; and, in the absence of any express language 
requiring it to be so construed, the courts would construe it not neces- 
sarily as the défendants do, but according to the conditions of each 
particular case. 

The défendants' second spécification in this connection is that the 
two contracts contain essentially différent provisions respecting the 
effect of the annulment of the contract by the United States in case of 
default by the contractor. This is based on the défendants' con- 
struction of the provisions respecting the effect of the annulment of the 
contract as used in the original contract, which construction of the de- 
fendants we hâve attempted to show in the foregoing portion of this 
opinion is not sound, and that our construction of it makes it mean sub- 
stantially what the provision in the new contract only more clearly 
expresses. 

The défendants complain that the new contract contains a clause 
which is not in the original contract, to the effect that the contractor 
shall hold the government harmless against demands of any nature on 
account of the use of any patent, invention, article, or process included 
in the materials agreed to be furnished and the work to be done under 
the contract. In the original contract ^ve find it expressly stated that 
the contractor shall be responsible for, and pay, ail liabilities incurred 
in the prosecution of the work for labor and material. He had to 
furnish ail labor and material. Any liability that he incurred therefor 
he was bound to meet, and, in law and substance, was as much bound 
for thèse charges under the original contract as is the contractor under 
the new contract. 

The provision as to the time of beginning work and the limit of time 
within which the work shall be completed is substantially the same in 
each contract. Wherein the new contract differs, the différence is in 
favor of the contractor. 

We conclude that both of the assignments of error are well taken. 
Ail of the work done under the new contract was embraced under the 
original contract ; it was done under substantially the same spécifica- 
tions and stipulations, and it was shown to hâve cost the précise amourit 
claimed in the pétition. We think there is no substantial défense 
pleaded to the action, and on the trial there was no offer of proof 
tending to question the damage to the plaintiff in the amount claimed, 
and that amount was fully proved by compétent évidence and the ad- 
mission of the défendants. 

To support their contentions, counsel for défendants hâve cited 
O'Connor v. Henderson Bridge Co., 95 Ky. 633, S7 S. W. 351, 983 ; 
Henderspn Bridge Col v. O'Connor, 88 Ky. 303, 11 S. W. 18, 957; 
Sparhawk v. United States, 134 Fed. 720, 67 C. C. A. 274 ; Quiiin v. 
United States, 99 U. S. 30, 35 L. Ed. 269 ; Philadelphia, Wilmington 
& Baltimore Railroad Co. v. Howard, 13 How. 329, 14 L. Ed. 157; 
Farrelly v. United States, 159 Fed. 671, 86 C. C. A. 539. 

In the Bridge Company Case, the annulment attempted to be made 
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was held to hâve been wrongf ul and invalid, and the décision has no 
application hère. 

In Spai^hawk Case and the Quinn Case, it seems to us that the déci- 
sion supports the right of the plaintiff in the case before us. 

In our opinion, Railroad Co. v. Howard supports what we hâve ad- 
vanced on the subject of forfeiture. 

The case of Farrelly v. United States, 159 Fed. 671, 86 C. C. A. 539, 
appears, on a hasty reading, to support the contentions of the de- 
fendants; but the very eminent judge who wrote the opinion of the 
court in that case distinguished it from the case of United States v. 
Maloney, 4 App. Cas. (D. C.) 505, in a way that puts the case we hâve 
in the class with the Maloney Case. He says : 

"In the Maloney Case the contracter wholly falled to do any work what- 
ever. He wholly falled to commence work on or before the 16th day of June, 
1891, which he had expressly agreed to do. There was a complète breach of 
the contract before action was taken under the annulment clause." 

Precisely this case as we hâve resolved it. 

It foUows that the judgment must be reversed, and the case re- 
manded to the Circuit Court, with direction to hâve judgment entered 
for the plaintifï against the Stone, Sand & Grave! Company and its 
receivers as such, and the American Surety Company, in solido, in the 
sum of $75,000, with légal interest from judicial demand, and against 
the Stone, Sand & Gravel Company and its receivers as such in the 
further sum of $146,995.22, with légal interest from judicial demand, 
being amount due the plaintiff after allowing the Stone, Sand & 
Gravel Company a crédit of $6,206.69 for excavation done by it. 

And it is so ordered. 



ILLINOIS CENT. R. CO. v. O'NEILL. 

(Circuit Court of Appeals, Flfth Circuit March 15, 1910.) 

No. 1,977. 

1. Evidence (i 588*) — Cbedibilitt of Witnesses— Détermination. 

In determlning the credibillty of wltnesses, it Is the jury's duty to con- 
sider thelr Interest, thelr opportunlty for observation, and the gênerai 
circumstances surrounding the giving of thelr testimony. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 2437; Dec. Dlg. 
§ 588.*] 

2. Eaileoads {§ 346*) — Cbossing Accident— Death of Pedestrian— Négli- 

gence— Contbibutobt Négligence— BuRDEN or Pboof. 

In an action for the death of a pedestrian in collision with a railroad 
train, at a crossing, the burden is on plaintifE to establish def endant's nég- 
ligence and that such négligence was the proximate cause of the death 
by a clear prépondérance of the évidence, while the burden is on défend- 
ant to establish the défense of contributory négligence in the same manner. 

[Ed. Note.— For other cases, see Railroads, Cent. Di". §§ 1117-1123; 
Dec. Dlg. § 346.*] 

•For other cases see same toplc & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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8. Raiijîoads (§ 346*) — Ceossino Accident— Death of Pedestrian— Négli- 
gence. 

In an action against a railroad company for death of a pedestrlan at 
a Crossing, tlie fact of tlie accident does not of itself sliow négligence. 

[Ed. Note.— For other cases, see Eallroads, Cent Dig. i U19; Dec. DIg. 

§ 346.*] 

4. Railhoads (% 307*)— Crossing— Flagmbh. 

A railroad company is not bound, In the absence of Statntory requlre- 
ment, to employ a flagman or watchman at a crossing, and Its failure to 
do so is not négligence unless required by the exercise of reasonable care. 

[Ed. Note.— For other cases, see Kallroads, Cent Dig. §§ 972-977 ; Dec. 
Dig. § 307.*] 

5. Railroads (§§ 313, 317*) — Opebation of Tbainb— Ceossings— Signals— 

Speed. 

Where a city ordinanee Ilmited the speed of trains witbin the clty to 
six miles an hour and required the ringing of the bell as crossings were 
approached, the opération of a train over a crossing at a speed exceeding 
six miles an hour and a failure to ring the bell, resultlng in the death of 
a pedestrlan at the crossing, constituted négligence. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 1002, 1004, 
1005, 1009-1012; Dec. Dig. §§ 313, 317.* 

EfCect of violation of statutes and ordinances regulating speed of trains, 
see note to Shatto v. Erie R. Co., 59 C. C. A. 5.] 

6. Railroads (§ 327*) — ^Crossing Accident— Death— Contbibtjtoet Négli- 

gence. 

While a railroad company Is entitled to the rlght of way over a rail- 
road crossing, a pedestrlan Is nevertheless entitled also to use the cross- 
ing, being flrst required to look and listen, and not to earelessly walk into 
danger, so that if he fails to look, or, looking, does not see the approach- 
Ing train when it must hâve been visible to an ordlnary observer, he 
vrould be guilty of contributory négligence precluding a recovery for In- 
juries sustalned. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §$ 1043-1056; 
Dec. Dig. § 327.*] 

7. Railboads (§ 338*) — C?bossino Accident— Last Cleae Chance— Discoveked 

Peeil. 

A railroad company Is liable for the death of a pedestrlan at a cross- 
ing, notwithstanding bis contributory négligence, if the operatives of the 
train In the exercise of reasonable care ought to hâve dlscovered decedent's 
danger In time to hâve saved hlm, and failed to do so. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. §§ 109&-1099; 
Dec. Dig. § 338.*] 

8. Death (§ 10*) — Action fob Injuries- Suevival. 

An action for physical and mental pain and snfferlng, suffered by a 
person injured before his death, survives to decedent's widow and chlldren. 
[Ed. Note. — For other cases, see Death, Dec. Dig. § 10.*] 

9. Death (§ 86*) — Measuke of Damages. 

In an action for the wrongful death of a husband and father, the dam- 
ages to the veidow and minor children, consisting of the loss of support 
etc., must be determined by eonsidering ail the probabilitles, the amount 
of decedent's earnings, and the probabilitles of his continued health, etc. 

[Ed. Note.— For other cases, see Death, Cent Dig. §§ 112-114, 119 ; Dec. 
Dig. § 86.*] 

•For other cases see same topic & i numeek in Dec. & Am. Dlgs. 1S07 te date, & RepT IndaiM 
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10. ISIastee and Servant (§ 303*) — Injtjeies to Thibd Peesons— Négligence 
—Incompétent Engineer. 

The emplGytoent of an Incompétent engineer resulting in a railroad 
Crossing accident is négligence sufflclent to justify a recovery if It was the 
proxlmate cause of the injury. 

[Ed. Note.— For other casesj see Master and Servant, Dec. Dlg. § 303.*] 

11. Négligence (§ 1*) — Définition. 

"Négligence" Is the omlttlng to do somethlng that a reasonably prudent 
person would do, or the dolng of somethlng that such person would not do. 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 1; Dec. Dlg. 
§ 1.* 

FOr other définitions, see Words and Phrases, vol. 5, pp. 4743-4763 ; 
vol. 8, pp. 7729-7731.] 

12. Death (§ 105*) — Wrcngettl Death— Verdict. 

In an action by a wldow for herself and mlnor chlldren for the wrong- 
ful déath of her hueband, the father of the chlldren, a verdict for plaln- 
tiff «hould he so dlvided as to flnd a speclfied sum for the wldow and an- 
other speclfied sum for each minor child. 

[Ed. Note.— For other cases, see Death, Cent Dlg. § 149 ; Dec. Dlg. § 
105.*1 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action by Mrs. Mary O^Neill against the Illinois Central Railroad 
Company. Judgment for plaintiflf, and défendant brings error. Af- 
firmed. 

The following is the charge of Poster, District Judge : 

This là a case where the plalntlfC sues for $30,000 damages for the death of 
her husband and the father of her mlnor chlldren — $10,000 for each of them ; 
and allèges, as a cause of action, the négligence of the défendant, settlng It 
out under what I wlU term four gênerai heads: First, the runnlng of the 
train at an excessive rate of speed exceedlng six miles per hour in violation 
of a clty ordinance ; second, havlng no flagman or watchman at the intersec- 
tion of the streets, also in violation of a clty ordinance ; thlrd, that the défend- 
ant falled to ring the bell or to blow the whistle or glve any other signal ; and, 
fourth, that the deceased was In full vlew of the engineer who had ample time 
to see hlm and to hâve stopped his train and avoided the accident and dld 
not do so. The défense Is a gênerai déniai and a plea of contributory négli- 
gence. 

Now, gentlemen, you are the sole judges of the facts In thls case. There 
bas been very little conflictlng testlmony, and while I hâve a rlght to com- 
ment on the évidence It is not my intention to do so, further than to be of 
some assistance to you in arrlvlng al a solution of the problem, and you are 
not bound in any way by my opinions as to what has been testlfied to ; you 
are at Ilberty to disregard anything I say In regard to the évidence, and to 
draw your own conclusions from what you hâve heard. In determlning the 
issues of fa et, where there is eonfllct of testlmony you must résolve those cod- 
flicts of testlmony, you must try to résolve those conflicts so as to bave ail 
the wltnesses speak the truth, but if you cannot do so then you will, of course, 
rejeçt the évidence of those you do not belleve, and you will glve credence to 
the évidence of those you do belleve. In determlning who to belleve you ought 
to take into considération the interest that wltnesses may hâve in the matter 
and the opportunlty for observation that each of them had, and the gênerai 
clrcUmstances surrounding the glving of their testlmony. The burden of proof 
is on the plalntiff to establish her case by a clear prépondérance of the évi- 
dence, and the burden is on the défendant to establish its plea of contribu- 
tory négligence. 

•For other cases see same toplc & § ncmeee In Dec. & Am. Dlga. 1907 to date, & Hep'r Indexes 
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Now, both the plaintiflf end défendant must establish their respective—' 
First, I should say the plaintiff must establish thè négligence of the défend- 
ant by a prépondérance of the évidence, and the défendant must establish the 
contributory négligence in the saniie way, but the défendant Is not bound to 
put wltnesses on the stand for the purpose. You are to judge both of thèse 
matters by ail the évidence In the case, no matter by whlch side It is adduced. 
The mère f act that there was an accident does not of itself show négligence, 
and notvcithstanding that the deceased in thls case was certainly kllled by 
défendants train, that fact of itself does not establish the négligence of the 
défendant, and the plaintiff must still show you that the cause of death, the 
proximate cause of death, was the négligence of the défendant before she can 
recover. Now, if that is done, the question then arises as to the contributory 
négligence of the deceased. The défendant had the right of way at this cross- 
Ing, and to that estent, perhaps, Its right was superior to the deceased's, but 
the deceased also had the right to cross thèse railroad tracks at the intersec- 
tion where he attempted to do so, and the mère fact he tried to cross the 
tracks was not of itself négligence. The défendant is not bound by law to em- 
ploy a flagman at this intersection, or a watchman. The city ordinance intro- 
duced in évidence does not impose, in my opinion, that duty on the défend- 
ant. They were prohibited, apparently, by thèse same ordinances, from blow- 
ing a whistle to give warning of their approach, but they were required to 
ring a bell at intervais, how fréquent the ordinance does not say. There Is 
some conflict of testimony as to whether or not this bell was rung, and that 
Is one of the points you will hâve to décide. Apparently there is no question 
about a flagman. It seems to be a fact that no flagman or watchman was pro- 
vided, so if that is négligence as relied upon by the plaintiff, the fact itself 
Is established. 

Now, l charge you that while that défendant was not required by law to 
employ a flagman, the défendant was required to exercise ail due and reason- 
able care for the protection of others who had the right to use that crossing 
consistent with the reasonable running of its trains, and it is for you to dé- 
termine whether or not the failure to employ a flagman or watchman at that 
crossing was, or was not, violative of its duty. So it was the duty, imposed 
by law upon the défendant, not to exceed the rate of six miles an hour In 
running its trains. If you flnd that the défendant did not ring the bell, and 
that is a dlsputed question, it would be négligence. If you flnd that the train 
was running at a rate exceeding six miles an hour that would be négligence. 
Those two questions you hâve to détermine. But the mère fact that the de- 
fendant may hâve been négligent would not entltle the plaintiff to recover 
unless the négligence resulted in the death of the husband of the plaintiff. 

The défendant relies upon the plea of contributory négligence, and in deter- 
mining that you hâve to consider the circumstances of the case as the évidence 
présents them. I charge you that the deceased was bound to look and listen 
before crossing the defendant's tracks, and not to carelessly walk into danger, 
and if he failed to look, or, looking, did not see the approaching train at a 
time when it must hâve been visible to an ordinary observer, it was négligence 
on his part, and in looking he was bound to look as a prudent and careful 
man would, and that is to take Into considération the track upon whieh a 
train might approach from both directions. So it would be négligence on his 
part if he failed to listen, or did not hear the bell when it was in fact rlng- 
ing, or, seeing the train approaching walked in front of it thinking he had 
time to cross in safety when, as a matter of fact, he did not You must déter- 
mine thèse matters as questions of fact from ail the évidence. 

I charge you further that should you flnd that the défendant was négligent, 
and the négligence of the défendant caused the death of the husband of the 
plaintiff, and you should also flnd that the deceased was guilty of contribu- 
tory négligence — in other words that his own négligence contributed to his 
death — even in that case the plaintiff could recover if the défendant in the 
exercise of reasonable care ought to hâve discovered the danger in time to 
save him and did not do so. Now, I will repeat that. I say that even if the 
deceased was guilty of contributory négligence, still, if the défendant, in thè 
exercise of reasonable care ought to bave discovered his danger In time to 
save him and did not do so the plaintiff can recover. In deflning reasonable 
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eare the élément of danger Is Important. What Is reasonable care In oiie 
case might not be In another. Gentlemen, It Is that' care and précaution whieh 
an ordinarlly prudent and careful man would use to avoid Injury to others 
in View of ail the circamstances and In view of the prôbabllity of injury. If 
you find the deceased gullty of contributory négligence and that the défendant 
did not use reasonable care, iStlU you hâve to détermine whether or not the 
défendant should bave discovered the danger of the deceased in time to save 
him. And there. If you find that not having a flagman or watchman at this 
crossing is négligence on the part of the défendant, and that, gentlemen, is 
purely a question for you to find, you are to find whether or not the fact 
that no âagman was at that crossing was négligence on the part of the défend- 
ant and was not using reasonable care, then you hâve still to détermine wheth- 
er or hot if the fiagman had been there he should hâve seen, in the exercise 
of his duty, the danger to this deceased in time to hâve prevented the accident. 
Now, do I make that clear — if you find that it was négligence for this défend- 
ant not to hâve a flagman at that crossing, stlll you must find that the flag- 
man had he been there should bave seen the danger to the deceased in the 
exercise of the flagman's duty in time to hâve prevented the accident and did 
not do so. Now, those facts you must détermine before the plalntiff can re- 
cover. So it is with the engineer. If you flnd that the engineer. did not look 
in time to see this man you bave got to find whether or not he could hâve 
seen him by the exercise of reasonable care — that is, the ordinary reasonable 
manner that an engineer ought to do, not what he did do perhaps, but what 
he ought to do in running his train — and that if he had done what he ought 
to do he might then bave prevented the accident after seeing the danger of 
the deceased. 

If you find, gentlemen, that the plalntiff is not entitled to recover on the 
charge I hâve given you, and the facts as you bave heard them from the wit- 
nesses, then, of course, your verdict would be for the défendant, and you bave 
nothing further to conslder. If, on the other hand, you flnd in view of the 
charge of the court, and the facts as found by yourselves, that there should 
be a recovery for the plalntiff, then you must détermine the amount of dam- 
ages. I charge you, on that point, that the deceased had he lived would hâve 
been entitled to recover, first for his physical pain and suffering and for his 
mental suffering, and such damages as were actually occasioned him by the 
accident, and that the right of action survives to this plalntiff for herself and 
lier minor chlldren for such pain and suffering, physical and mental, as the 
deceased suffered. Further than that she is entitled to recover for the loss 
of the support of the husband and f ather ; that is, if you find that she is en- 
titled to recover anything. Now, then, the amount, gentlemen, you must déter- 
mine. Tou are not to take it for granted that the amount set forth in the 
plaintiff's pétition is correct, although you cannot exceed that, but you are to 
look into the facts of the case, take into considération ail the probabilities, 
the amount that this deceased was earning, the probabilities of his continued 
health, etc. But the question of amount, gentlemen, you should not approach 
untll you hâve first determlned the llability. 

I bave been asked to give some spécial instructions and I will give plain- 
tiff's Instruction No. 4: "The violation of the city ordinance requiring the 
ringing of bells at intervais wlthin city limlts is évidence of négligence on the 
part of the employés of the rallroad company for whom the railroad conipany 
is liable. If you should find from the évidence In this case that the bell was 
not rung upon the approach of a crossing." Gentlemen, I wlU add to that that 
you must détermine also whether or not the négligence was the cause of the 
death before yOu can give a verdict for the plalntiff. 

I will give the plaintiff's instruction No. 5, as follows: "It is for you to dé- 
cide whether or not the engineer in charge of this engine was compétent or 
physically fit to discharge properly the dutles of his employment, and if you 
find that he was not, then I charge you that it was négligent on the part of 
the Company to employ him for that work." So also, you must flnd, if you 
do flnd In accordance with this charge, you must also flnd that that négligence 
was the cause of the death before there could be a recovery on that score. 

I will give the defendant's instruction No. 3: "The court instructs the jury, 
that the basis of this action is négligence, whlch is defined by law to be: The 
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oiuitting to do something that a reasonatily prudent person would do, or the 
doing of sometliing that such person would not do. Under the clrcumstances 
of this case, and as applied to the case, if you flnd from the évidence that the 
défendant by its employés has oniitted to do somethlng that a reasonably pru- 
dent person would do, or has done something that such person would not do, 
you would be warranted in flnding the défendant was guilty of négligence; 
and if you flnd that plalntiff's husband has done something or omltted to do 
somethlng which directly contributed to the collision and injury, then you will 
be warranted in flnding such person guilty of contributory négligence." 

Now, gentlemen, I will repeat that In order to flnd a verdict for the plain- 
tiff you must détermine whether or not the défendant has been négligent. If 
there was nothing else to the case, and you flnd the death resulted fropi the 
négligence of the défendant, and by tliat I mean the persons in charge of the 
train, also, your verdict would be for the plalntiff, and the amount you fix. 
If you find, on the other hand, that the deceased was guilty of contributory 
négligence — in other words, that bis own acts, his own négligent action con- 
tributed to his death, or caused hls death notwlthstanding the négligence of 
the défendant, and you also find that the défendant could not by the use of 
ordinary care hâve prevented the accident after he ought to hâve seen the dan- 
ger to the deceased— then the verdict must be for the défendant. But if you 
flnd that although the deceased was guilty of contributory négligence, and that 
the défendant ought to hâve run its trains so that in the clrcumstances of this 
case by the exercise of ordinary and reasonable care it would hâve discovered 
the danger to the deceased in time to prevent the accident, why, then, notwlth- 
standing the contributory négligence, your verdict should be for the plalntiff. 
Now, gentlemen, l do not know whether I hâve made myself clear but l hâve 
tried to. 

I am requested to charge you, gentlemen, as to the form of the verdict, and 
you will elect your own foreman, and you reach a verdict ; if you find for the 
défendant you will write — your foreman will write — on the back of the péti- 
tion which you will take with you, "We, the Jury, find a verdict In favor of 
the défendant," and sign it. If you flnd a verdict in favor of the plalntiff, 
you will write it this way: "We, the jury, flnd a verdict in favor of the plaln- 
tiff in the sum of so many dollars in her behalf, and in so many dollars for 
the use and beneflt of the two minor children." I think, if you flnd for the 
plalntiff, you ought to divlde your verdict into three parts, and say: "We, 
the jury, flnd a verdict In favor of the plalntiff in so many dollars, and in so 
many dollars for such a minor child, and in so many dollars for such a minor 
child." When you bave reached a verdict you will seal it up in an envelope 
and give it to the bailiff who will bave you In charge, and you return in court 
to-morrow morning at 11 o'clock for the opening and reading of the verdict. 

Gustave Lemle, for plaintiff in error. 
Armand Romain, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The évidence required a submission of the issues 
of négligence and contributory négligence to the jury, and we find 
no réversible error in the charges given or refused. 

The judgment of the Circuit Court is afifirmed. 
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In re FENN. 

(Circuit Court of Appeals, Second Circuit. March 7, 1910.) 

No. 14. 

1. lNTo?:icA'nNO LiQuoKs (§ 326*)— Saies— Validitt— Place. 

Clalmant's traveling salesman, without authority to extend crédit to 
customers, called on the bankrupt, a draggist and retail Uquor dealer in 
Vermont, and recelved orders for certain Uquors, contemplatlng a crédit 
of from eO days to four months, and payment of half the freight by the 
fseller, wliose place of business was in Baltimore. The bankrupt, havlng 
had some expérience with one of clalmant's brands, also wrote to it in 
Baltimore^ asklng a shlpment of three barrels. Both of thèse orders were 
flrst passed on by clalmant's crédit man in Baltimore, then aecepted, and 
.. tbe goods dellvered to a common carrier in Baltimore, to be transported ta 
bankrupt in Vermont. Held, that both transactions constituted sales in 
Baltimore, and not in Vermont, and were not therefore subject to the Ver- 
mont laws regulating the sale of liquors. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 469; 
Dec. Dig; § 328.*] 

2. Intoxicating Liquors (§ 326*) — Sales— Régulations— Stattjtes.- 

V. S. 5102, provldlng that no person shall fumlsh, sell, or expose or 
keep wlth Intent to sell, Intoxicating liquors, except as authorlzed by thfe 
thapter, and 5140, provldlng that no person shall sell Uquors at wholesale 
without haying seeured a Ucense as provided in the chapter, etc., refera 
only to thfe furnishlng, selllng, exposing, or keeplng of intoxicating liquors 
withln the state, and does not prohibit the purchase of liquors without the 
stàte for shlpment and sale_ therein. 

[Éd. Note. — For other cases, see Intoxicating Liquors, Cent -Dig. § 469; 
Dec. Dig. i 326.*] 

3. Intoxicating Liquors (§ 327*) — Sales— Agent' s Authority — Statutbs — 

Effect. ' 

V. S. 5139, provides that no person for hlmself or for any other person, 
either in person, by mail, or In any other manner shall solieit orders, ofCer 
for sale, or in any manner trafflc at vcholesale in intoxicating Uquors un- 
der a llcense of the fourth class without securlng froln the Secretary of 
State a certain certificate. Eeld, that where a salesman holding a fourth- 
class lloense to sollcit business for a résident dealer without a llcense so- 
llclted the business for claimant, a nonresident company, such solicitation. 
though unlawful, did not aftect the valldlty of a contract of sale pursuant 
thereto, made in another state. 

[Ed., ISJote.— For other cases, see Intoxicating Liquors, Cent. Dig. §| 467- 
473 ; Dec. Dïg. § 327.*] 

Appeal: fi'Qm the District Court of the United States for the Dis- 
trict, of, Vermont.:: 

In the matter of bankruptçy proceedings of Frederick Fenn. From 
an order of the Verrnont District .Goûrt^îsitting in bankruptçy, affîrm- 
ing a referee's order disallovving a claim of the Garrett-WiUiams Com- 
pany for liquor sold to the bankrupt, it appeals. Reversed. 

See, also, 173 Fed. 620. 

Joseph S. Graydon, W. M. Hough, A. B. Hayes, Levi Cooke, and 
James A. Merrill, for appellant. 

William H. Botsford and W. B. C. Stickney, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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LACOMBE, Circuit Judge. Fenn, the bankrupt, was a druggist 
in Rutland, Vt., where he had duly qualified under the Vermont stat- 
utes as a retail liquor dealer. The Garrett- Williams Company is en- 
gaged in the wholesale liquor business in Baltimore, Md., and the 
daim is for liquors sold to Fenn from May to July, 1907. As to ail 
the items save Exhibit B, the référée held that ail the sales to Fenn 
were "in violation of the law of the state of Vermont and therefore 
illégal and daim therefor is disallowed." As to Exhibit B, he held 
that the sale to Fenn was "under contract partly made in this state 
and is therefore unenforceable and daim for the purchase price of said 
liquor is disallowed." The district judge affirmed without opinion. 

As to ail items other than Exhibit B the facts are thèse : One George 
J. Garrett, who was a traveling agent for the Garrett-Williams Com- 
pany called upon Fenn and solicited him to purchase goods from it. 
They talked over the matter of varions goods of the brands that Fenn 
wanted, and he gave orders for them. The proposition contemplated 
a crédit of 60 or 90 days or 4 months, depending on the class of goods 
and half of the freight from Baltimore to be allowed by the seller in 
order to equalize with purchases from New York houses. Garrett 
testified that he sent thèse orders on to the house "to be accepted or 
rejected by them as they usually proceed in such cases." Fenn testi- 
fied that nothing was said about the house having to pass on lus or- 
ders, and that he knew nothing about such orders being taken subject 
to acceptance by the house. Joseph B. Garrett, the treasurer and crédit 
man, testified that George J. was merely a traveling salesman soliciting 
orders on the road, and that he had no authority, either gênerai or 
spécial, to extend crédit to customers ; that the witness as crédit man 
passed upon thèse orders of Fenn, "passing upon their worth and 
determining the filling of the same." When the orders had been 
passed upon by him, the goods were taken out of the warehouse and 
deHvered to a common carrier in Baltimore to be transported to Fehn. 
Fenn's négative testimony in no way tends to establish authority in 
George Garrett to bind the company, and it is quite clear upon this 
record that the minds of both parties, in the case of each sale, met in 
Maryland, where Fenn's orders were passed upon and approved as 
to ail terms. The contract of sale, therefore, was not made in Ver- 
mont. The case is still stronger as to Exhibit B. . Fenn had some ex- 
périence with one of claimant's brands, known as "Old 49." Wish- 
ing some more of the same, he wrote to the company in Baltimore, 
asking them to send three barrels. There can be no pretense that 
there was any contract of sale in this instance until his order was ac- 
cepted. He was given 90 days' crédit. The circumstance that, if 
upon receipt of any of thèse goods they were found not up to sample 
or not as represented or insufficient in gauge, Fenn might return them, 
is immaterial. Such return would be for breach of warranty. 

The next question is whether thèse contracts of sale or any of them 
were illégal, so that a daim for the agreed price of goods delivered 
under them cannot be maintaind. Various provisions in the statutes 
of Vermont hâve been referred to and are relied on. 
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Section 5103: 

"No person shall furnish or sell, or expose or keep wlth Intent to sell, any 
Intoxlcatlng llquor, except as authorized by thls chapter." 

Manifestly this refers to the furnishing, selling, exposing, or keep- 
ing within the state of Vermont. Tlîis liquor was kept, sold, and fur- 
nished (delivered) to the purchaser in the state of Maryland. 

Varions sections provide for licenses of différent classes. Those 
of the "fourth class" for wholesale traffic in intoxicating Hquor are to 
be granted only by the Secretary of State. 

Section 5139 : 

"No person for hlmself, or for any other person, persons or corporations, 
elther in person, by mail or in any other manner, shall soliclt orders, oflfer for 
sale or in any manner traffic at wholesale in intoxicating liquor by virtue of 
or under a license of the fourth class, without having secured from the secre- 
tary of state the certiflcate preseribed by the preceding section. A person who 
violâtes a provision of this section shall be fined one hund-'ed dollars wlth costs 
of prosecution for each ofCense." 

By its terms this section appHes to a person who solicits, ofifers, or 
traffics "under a license of the fourth class." George Garrett held 
a certificate authorizing him to solicit business for F. M. Brown of 
Barre City, Vt, holder of a fourth-class license, but he held none 
authorizing him to solicit for the Garrett-Williams Company. If it 
be held that his solicitation within the state was unlawful, it is diffi- 
cult to see how that can aflfect a contract which was made without the 
state. 

Section 5140: 

"No person or corporation shall sell Intoxicating liquors at wholesale with- 
out having secured a license as provided in this chapter. A person or corpora- 
tion that violâtes a provision of this section shall be flned three hundred dol- 
lars wlth costs of prosecution for the first ofCense and flve hundred dollars with 
costs of prosecution for each subséquent offense." 

Manifestly this refers to sales within the state. 

We do not find in the décisions referred to in the briefs sufificient 
authority for holding this contract illégal, and not enforceable in Ver- 
mont. In Territt v. Bartlett, 31 Vt. 183, "the contract of sale was 
closed between the parties at Brandon, Vermont." In Bancroft v. 
Dumas, 31 Vt. 456, Boutwell v. Foster, 34 Vt. 485, Briggs v. Camp- 
bell, 35 Vt. 704, Buck v. Albee, 36 Vt. 184, 63 Am. Dec. 564, and In 
re Lemerise & Co., 73 Vt. 304, 50 Atl. 1063, the sales were made 
within the state by a person not licensed to sell. In Starace v. Rossi, 
69 Vt. 303, 37 Atl. 1109, order was taken by agent, sent to New York, 
and there accepted. What authority the agent had does not appear. 
Ail that is said on this branch of the case is : 

"The contract was, in part at least, made in this state, and that prevents 
recovery as effectually as though it had been wholly made hère. Backman v. 
Wright, 27 Vt. 187, 65 Am. Dec. 185; Backman v. Mussey, 31 Vt. 547." 

Referring to thèse citations, we find that in Backman v. Wright the 
purchaser, being unlicensed, had no right under the laws of Vermont 
to buy or hold the liquor. This fact was known to the soliciting agent 
of the seller and his knowledge was imputed to his principal, who 
was denied relief as a participant in an illégal transaction within the 
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State. Fenn, however, was duly licensed as a retail liquor dealer. In 
Backman v. Mussey, supra, there is nothing to show that the soliciting 
agent did not hâve authority to make a binding contract. The contract 
between agent and purchaser was made in Vermont. As to deliveries 
thereunder plaintiff was defeated, but, as to deliveries upon subsé- 
quent orders by mail direct from the purchasers, plaintiff recovered. 
In Gaylord v. Soragen, 33 Vt. 110, 76 Am. Dec. 154, the sale was 
made in New York, but the seller knew the purchaser intended to use 
the goods in Vermont contrary to law and to prevent seizure for vio- 
lation of statute . marked the goods in a peculiar way at purchaser's 
request. It was held that he had so far participated in defendant's 
illégal design that he could not recover the price in the courts of Ver- 
mont. In Beverwick Brewing Co. v. Oliver, 69 Vt. 323, 37 Atl. 1110, 
although orders were sent by mail and telegram to Albany and the 
goods delivered there to a common carrier, thèse orders merely gave 
détails of requirements from time to time under a contract which the 
authorized agent of the seller had theretofore made with the purchaser 
in the state of Vermont. 

We find nothing to constrain a décision that claimant is not en- 
titled to prove his claim for the price of goods which were sold under 
a contract made in Maryland and delivered in that state to a common 
carrier for transportation to the bankrupt. 

The order of the District Court is reversed. 



MORBHOTJSH et al. t. PACIFIC HARDWARE & STEEL CO. et aL 

(Circuit Court of Appeals, Ninth Circuit. February 14, 1910.) 

No. 1,744. 

1. Motions (§ 24*) — "Ordeb to Show Cause." 

An "order to show cause" Is but a means preserlbed by law In the na- 
ture of a pracess to bring a défendant Into court to answer plaintiff s 
ûemands. 

[Ed. Note. — For otber cases, see Motions, Cent. DIg. S 22; Dec. Dig. | 
24.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5024-5027.] 

2. Bankbuptcy (§ 440*) — Injunction— Violation— Pbocebdings fob Oon- 

TEMPT— REVIEW— "PbOCEEDING IN BaNKRITPTCT." 

An order to show cause why petitloners should not be punlshed for 
contempt for vlolatlng an injunctlon of the court of bankruptcy In a col- 
latéral matter 1b not a "proceeding In 'bankruptcy" subject to review an 
an original pétition, under Bankr. Act July 1, 1898, c. 541, | 24, 30 Stat 
553 (U. S. Comp. St. 1901, p. 3431), authorlzing a review of such contro- 
versy by that mode. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. { 9115; Dec 
Dig. § 440.*] 

8. Bankeuptct (§ 439*) — "Peoceedings in Banketiptct." 

■"Proeeedings in bankruptcy" revlewable on pétition, as authorized by 
Bankr. Act July 1, 1808, c. 541, § 24, 30 Stat. 553 (U. S. Comp. St. 1901, p. 
3431), include ail questions arising in the administration of the bankrupt'» 
estate, such as the appointment of receivers and trustées, orders requir- 
Ing the bankrupt to surrender property of the estate, orders requiring the 

•For other casés sée saibe toplc & i numbee In Dec. & Am. Digs. 1S07 to date, & Eep'r Indexes 
177 F.— 22 
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bankrupt's voluntary assignée to surrender property of the estate, orders 
, givlng prlorlty to the daims of a créditer, and directlng a set-off of mu- 
tual debts, and orders conflrming compositions. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. § 915; Dec. 
Dlg. § 439.* 

For other définitions, see Words and Phrases, vol. 1, pp. TOS, 704.] 

Pétition to Review Proceedings of the District Court of the United 
States for the District of Nevada, in Bankruptcy. 

In the matter of bankruptcy proceedings against the Exploration 
Mercantile Company, instituted by the Pacific Hardware & Steel Com- 
pany and others, petitioning creditors, in which an injunction was is- 
sued against the bankrupt and others. An order was thereafter 
granted requiring pietitioners to show cause why they should not be ad- 
judged guilty of contempt for disobeying the injunction, and petition- 
ers filed a pétition to review. Dismissed. 

This is a pétition to review an order In bankruptcy. The petltloners allège: 
That on August 6, 1908, W. C. Stone filed In the district court for the First 
judldal district of Nevada for Esmeralda county a complaint, praylng that a 
receiver be appolnted for the Exploration Mercantile Company, a corporation 
of that State. That on sald pétition C. E. Wylie was appointed receiver, and 
took possession of the estate of sald corporation. That thereafter, on Septein- 
ber 12, 1908, the respondents hereln flled In the United States District Court 
for Nevada a pétition in bankruptcy, praylng that the sald Exploration Mer- 
cantile Company be adjudged a bankrupt. That sald District Court Issued 
an injunction against the alleged bankrupt, Walter C. Stone, and 0. E. Wylie, 
as receiver, thelr agents, servants, attorneys, and counselors, and also a ne- 
straining order directlng sald parties to appear on September 18th and an- 
swer a motion for the sald Injunction and restrainlng order. That on said 
last-uamed date sald alleged bankrupt appeared and moved the District Court 
to dissolve sald Injunction. That sald motion was heard but not declded. That 
thereafter, on July 9, 1909, the petltloners were requlred to appear In said 
District Court on July 31, 1009, to show cause why they and each of them 
should not be adjudged guilty of contempt for dlsobedlence of sald injunction, 
and sald order to show cause. That sald Injunction order was erroneous for 
the reasons: First, that sald proceeding in the state court was not an action 
based uiwn a clalm due or demand provable or disehargeable in bankruptcy, 
and that therefore the District Court had no povjer to Issue the injunction; 
second, that by section 720 of the Revised Statutes (U. S. Comp. St. 1901, p. 
581) sald court Was prohlblted from Issulng an Injunetlcm to stay proceedings 
in the State court ; thlrd, that the proceeding in the state court was not a 
bankruptcy or Insolvency proceeding ; fourth, that the pétition In bankruptcy, 
flled by the petltloner's creditors, does not speclfy any act or ground of bank- 
ruptcy; fifth, that the state court had separate and Independent jurisdlctlon 
over which the fédéral court had no supervlsory power, and had complète ju- 
risdlctlon before proceedings were taken in bankruptcy. 

Thompson, Morehouse & Thompson, for petitioners. 
J. L,. Kennedy, for respondents. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
respondents move to dismiss the pétition on several grounds, only one 
of which need be considered ; and that is, that the matter complained . 
of is not reviewable until the petitioners shall hâve been adjudged 
guilty of contempt in the court below. If the order which is com- 

*For other cases see same topio & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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plaîned of were conceded to be an order in a bankruptcy proceeding 
proper, and of the class of proceedings which are made subject to the 
supervisory control of this court, it would seem, nevertheless, that it 
is not reviewable on pétition for the reason that it is not an interlocu- 
tory order which détermines any substantial right of the petitioners. 
An order to show cause is but the means prescribed by law for bring- 
ing the défendant into court to answer the plaintiff's demands. It is 
in the nature of process, and, in jurisdictions where interlocutory or- 
ders are made appealable if they affect substantial rights, it is held that 
an order to show cause is not of that nature. Gray et al. v. Gaither, 
Ex'r, ri N. C. 55 ; McAulifïe v. Çoughlin, 105 Cal. 268, 38 Pac. 730. 

But, conceding the order to show cause to be a judgment of the court 
affecting a substantial right, we are of the opinion that a proceeding 
to punish for contempt one who bas committed an act in violation of 
an injunction of a court of bankruptcy in a collatéral matter, as in 
this case, is not a "proceeding in bankruptcy" which is subject to re- 
view in this court on original pétition. Section 24 of the bankruptcy 
act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 
1901, p. 3431]), establishes the appellate jurisdiction of Circuit Courts 
of Appeals over "controversies arising in bankruptcy proceedings" and 
their jurisdiction in equity, "either interlocutory or final, to revise in 
matter of law proceedings of the inferior courts of bankruptcy." Sec- 
tion 25a provides for appeals from judgments in three certain enu- 
merated steps in bankruptcy proceedings, "in respect of which spécial 
provision therefor was required." Holden v. Stratton, 191 U. S. 115, 
24 Sup. et. 45, 48 L. Ed. 116. There is in the language of the act 
nothing to indicate that the revisory power so given to the Circuit 
Courts of Appeals is more extensive than that which was exercised 
by the Circuit Courts under Bankr. Act March 2, 1867, c. 176, 14 Stat. 
517. In Lathrop v. Drake, 91 U. S. 516, 23 L. Ed. 414, it was held 
that the appellate jurisdiction conferred on the Circuit Courts by the 
act of 1867 was of two classes of cases, one to be exercised under a 
pétition for review, the other by the ordinary appeal or writ of error. 
The same distinction has been recognized in construing the bankruptcy 
act of 1898, and^it has been held that the provisions for appeal and for 
review on pétition are mutually exclusive, and that the revisory juris- 
diction does not include any orders or decrees which are appealable or 
reviewable on writ of error. In re Rusch, 116 Fed. 270, 53 C. C. A. 
631; Walter Scott & Co. v. Wilson, 115 Fed. 284, 53 C. C. A. 76; 
In re Friend, 134 Fed. 778, 67 C. C. A. 500 ; In re Mueller, 135 Fed. 
712, 68 C. C. A. 349; Odell v. Boyden, 150 Fed. 731, 80 C. C. A. 397; 
Hewit V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 
L. Ed. 986 ; First National Bank of Chicago v. Chicago Title & Trust 
Co., 198 U. S. 280, 25 Sup. Ct 693, 49 L. Ed. 1051. 

It is conceivable that the line of démarcation between "proceedings 
in bankruptcy" and controversies at law and in equity, arising "in the 
course df bankruptcy proceedings," may in some cases be obscure; 
but, generally speaking, the former include ail questions arising in the 
administration of the bankrupt's estate, such as the appointment of rc- 
ceivers and trustées, order s. requi ring the bankrupt to surrender proi>- 
erty of the estate in bankruptcy, orders requiring the bankrupt's volun- 
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tary assignée to surrender property of the estate, orders giving priorîty 
to the claim of a creditor, orders directing a set-ofï of mutual debts, 
and orders confirming the composition. Thèse are questions which, 
with a view to the prompt administration and distribution of the assets 
of the bankrupt, the law permits to be summarily disposed of by re- 
vision. The latter include ail controversies and questions arising be- 
tween the trustée and adverse claimants of property as property of the 
estate, whether the property be in his possession or theirs. The order 
which is sought to be reviewed in the présent case is one made in a 
proceeding for contempt. It was not made with a view to obtain 
possession of property of the bankrupt, or to enforce a prior order of 
the court, but it is a criminal proceeding to punish by fine or imprison- 
ment those who hâve been guilty of violating an injunction of the 
court. Such a proceeding has nothing to do with the estate in bank- 
ruptcy. It is the exercise of the court's power to préserve order in its 
judicial proceedings and enforce its own orders. It is a proceeding 
prosecuted for the benefit of the government, the courts, and the pub- 
lic. Section 3(13) of the bankruptcy act gives the court of bankruptcy 
power to enforce obédience, by its officers and other persons, to ail 
lawful orders, by fine or imprisonment, or both. But the power of a 
court of bankruptcy to punish for a contempt does not rest alone upon 
the statute. It is a power which is inhérent in ail courts. Said the 
court in Ex parte Robinson, 19 Wall. 505, 22 L. Ed. 205 : 

"TÊe moment the courts of the United States were called Into existence and 
invested with jurisdictiou over any subject, they became possessed of this 
power.^ 

A proceeding to punish for contempt committed in violation of an 
injunction issued in any suit or proceeding is a proceeding entirely 
distinct and separate from that in which the injunction was issued, and 
judgment therein is always reviewable by a writ of error even before 
final decree in the original case. Bessette v. W. B. Conkey Co., 194 
U. S. 324, 24 Sup. Ct. 665, 48 L. Ed. 997 ; Bullock Elec. & Mfg. Co. 
V. Westinghouse Elec. & Mfg. Co., 129 Fed. 105, 63 C. C. A. 607; 
Butler V. Fayerweather, 91 Fed. 458, 33 C. C. A. 625 ; Gould v. Ses- 
sions, 67 Fed. 163, 14 C. C. A. 366. The case before the court is 
clearly distinguishable from Mueller v. Nugent, 184 U. S. 1, 22 Sup. 
Ct. 269, 46 L. Ed. 405, in which the question involved was whether the 
bankruptcy act authorizes the trustée to compel by process for con- 
tempt, the surrender to the trustée of assets properly belonging to the 
estate, and In re Cole, 144 Fed. 392, 75 C. C. A. 330 (Id., 163 Fed. 
180, 90 C. C. A. 50), in which the Circuit Court of Appeals for the 
First Circuit entertained jurisdiction upon a pétition for revision of an 
order of the court of bankruptcy directing that the bankrupt turn over 
and deliver a certain sum of money to the trustée within 15 days, "in 
default of which she stand committed to the marshal of this district 
to be incarcerated until she obeys the order of this court," etc. Those 
were not proceedings to punish for contempt already committed, but 
orders, the purpose of which was to require the payment to the trustées 
of the money of the estate, and the commitments for contempt were 
alternative and for the purpose of compelling obédience to the orders. 

The pétition must be dismissed, with cost. 
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INGRAHAM v. COMMERCIAL LBAD OO. et al. f 

(Circuit Court of Appeals, Eighth Circuit February 24, 1910.) 

No. 3,115. 

1. Corporations (§ 232*)— Liability op Stookholders— Sufficienct of Pat- 

MENT FOB Stock. 

A corporation, wfilch Is a going coueern, but bas beeome In fact In- 
solvent, and is witbout crédit, aud Its stock of no value, may lawfully In 
good faith issue new stock to its old stockholders as a bonus for loan^ 
made it to pay its debts and enable it to résume business, and in case i' 
fails sucb stockholders cannot be called on by creditors to pay par valiK- 
for such stock, as If they had subscribed to the original stock of the couj 
pany. 

[Ed. Note. — For other cases, see Corporations, Cent. DIg. § 883; Dec 
Dig. § 232.*] 

2. COEPORATIONS (§ 232*)— LlABILITT OF STOCKHOLDERS— SUFFICIENCT OF PAT- 

MENT FOR Stock. 

A corporation, wWch was lessee of a valuable mine, became Insolvent 
owing at the time $18,000 rental, whlch was past due. In the belief that 
the lease was of great value, and that they would be able to extricate the 
Company from its difficulties if they could retain it, the officers and stock- 
holders In good faith made a settlement with the lessor, by wbich they 
Issued to it $4,500 par value of new stock in considération of its waiver 
of forfeiture of the lease and a year's extension of one-half the rent due. 
Held that, It not appearing that the waiver and extension were not a fuh 
and fair équivalent for the stock recelved, the lessor could not be held 
Ilable at suit of other creditors of the, lessee for the par value of sucL 
Btock. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. f 883; Dec 
Dig. § 232.*] 

8. Corporations (§ 232*)— Stockholders — Who are Stockholdet(s. 

A creditor of an Insolvent corporation, to whom on a settlement the 
Company, in addition to giving its note for the debt, Issued new stock ae 
a bonus, but who refused to accept it and returned it to the eompany, ip 
not liable for its par value, in the absence of any showing of bad faith. 
[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 232.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

Suit in equity by William S. Ingraham, doing business as the Illi- 
nois Fuel Company, against the Commercial Lead Company and oth- 
ers. Decree for défendants, and complainant appeals. AfErmed. 

Fred Armstrong (W. B. Thompson and Ford W. Thompson, on 
the brief), for appellant. 

Daniel N. Kirby and Bernard Greensfelder (W. F. Carter, Charles 
C. Collins, S. L. Swarts, Lee. Sale, M. F. Watts, and Willi Brown, 
on the brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

ADAMS, Circuit Judge. This was a bill by a judgment creditor 
of the Commercial Lead Company, a corporation, to collect his judg- 
ment from stockholders alleged not to hâve paid for the stock held 
by them. Two common défenses were made by ail the défendants, 

•For other casea see same topic £ § ncmbeb In Dec. & Am. DlgB. 1907 to date. & Rep'r Indexas 
t Rebearing denied April 27, 1910. 
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except the Columbia Lead Company and E. A. Rozier. The first con- 
sists of a déniai that' their stock was not fully paid, and the second 
of an avéraient that the corporation owes them more than any pos- 
sible stock liability on their part. The Circuit Court, after a hearing 
on the merits, dismissed the bill, and complainant appeals. 

Thèse are the facts: The corporation was organized in 1903 as a 
. manufacturing and business company under the provisions of chap- 
ter 12, art. 9, of the Revised Statutes of Missouri of 1899 (pages 
1064-1083, Ann. St. 1906), to carry on the business of lead mining. 
Its capital was $60,000, divided into 6,000 full-paid shares of $10 
each. Its principal asset consisted of a lease of a valuable lead mine 
located in St. François, county, Mo. The expectation of the stock- 
holders was that the capital would be sufficient to do ail necessary 
development work and put the company upon a paying and profitable 
basis ; but a protracted strike of the miners, the flooding of the mine, 
and the cost of development work soon exhausted the original capital 
and discouraged the stockholders. They had incurred debts amount- 
ing to $60,000 or $65,000. They had tried to borrow money, but could 
not do so on the crédit of the corporation. They had tried to sell their 
leasehold, pay their debts, and quit business, but found it impossible 
to do sp. They then took the requisite steps under the law pf Mis- 
souri to increase their capital from $60,000 to $100,000, and attempt- 
ed to sell the increased issue of capital stock, but had failed in doing 
that. Inspired by great confidence in the ultimate outcome of their 
venture, they then adopted a plan of raising $75,000 by loaning that 
amount, in sums proportionate to the amount of the original stock 
held by each stockholder, to the company. As an inducement and 
part considération for making thèse loans the stockholders were to 
receive 50 per cent, of the amount loaned by them in the increased 
stock of the company. Compétent mining experts had assured them 
that by raising that amount of money they would hâve enough to pay 
ofï existing debts and $10,000 or $15,000 more, and that by judiciously 
using this excess the mine could be put upon a paying basis within 
60 days. Conforming to this plan, the défendants, who were orig- 
inally intefested in the company either as directors or stockholders, 
and some few others, made loans to the company, receiving its prom- 
issory nofes, bearing interest at 7 per cent, per annum, for the amount 
loaned by them, respectively, and also the percentage of stock agreed 
upon as a bonus. In this way $69,500 was secured. The remaining 
$5,500 could not be obtained without a greater bonus, and the same, 
by consent of the parties interested, was given. 

This money was consumed in paying the old debts and in an at- 
tempt to résume mining opérations. The resuit proved a failure. The 
défendants lost ail thé rhoney loaned by them, and a few new cred- 
itors, like the complainant, hâve not yet collected their debts. The 
proof shows tloat the enterprise was priginally : undertaken in good 
faith for the purpose of organizing a business, but, like many other 
most promising mining ventures, proved disastrous; that afterwards 
an honest effort was made to resuscitate the company, by increasing 
its capital and making use of the stock in good faith to accomplish 
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that purpose. No stock-jobbing or speculating scheme was ever in- 
tended or practiced. The original capital had become so impaired 
that the stock representing it was valueless, and the new stock in the 
nature of the case could not be sold on the market for its face value. 
No independent investors would buy $40,000 work of new stock, 
when $60,000 of worthless old stock was to share in its benefits pro- 
portionately. Whether we view the transaction in the light of the 
prevailing conditions at the time the loans were made by the défend- 
ants, or in the light of the subséquent actual developments, we can- 
not doubt that the $75,000 loan to the corporation by the défendants 
was the full équivalent of the actual value of the notes and stock of 
the Company received by them. The transaction, consisting nominally 
of loaning the money and taking the notes and increased stock of the 
Company, was in reality the payment of $75,000 to the company for 
$40,000 of its increased stodc and the promise (of doubtful value) 
of repayment by a company which then had no actual crédit or finan- 
cial standing. 

The facts involved in the case of Handley v. Stutz, 139 U. S. 417, 
11 Sup. Ct. 534, 535 (35 L. Ed. 227), were substantially like those in 
this. Mr. Justice Brown, there speaking for the court, said : 

"The case then résolves Itself Into the question whether an active corpora- 
tion, or as it is called in some cases, a 'going concem,' flnding Its original capi- 
tal impaired by loss or misfortune, may not, for the purpose of recuperating 
Itself and provlding new conditions for the successful prosecutlon of its busi- 
ness, Issue new stock, put it upon the market, and sell it for the best price 
that can be obtained. * * • To say that a corporation may not, under the 
clrcumstances above Indicated, put its stock upon the market and sell it to 
the Ëlghest bldder, iS practlcally to déclare that a corporation can never in- 
crease Its capital by a sale of shares, If the original stock has fallen below par. 
• * * So long as the transaction is bona fide, and not a mère cover for 
'watering' the stock, and the considération obtained represents the actual 
value of such stock, the courts hâve shown no disposition to disturb It * * * 
As the company in thIs casé found it Impossible to negotiate Its bonds at par 
without the stock, and as the stock was issued for the purpose of enhanclng 
the value of the bonds, and was taken by the subseribers to the bonds at a 
price falrly representing the value of both stock and bonds, we think the trans- 
action should be sustalned, and that the défendants cannot be called upon to 
respond for thè par value of such stock, as if they had subscribed to the orig- 
inal stock of the company." 

The efïort of learned counsel for complainant to distinguish be- 
tween Handley v. Stutz and the case now under considération, on the 
ground that the former did not involve the application of the laws 
of Missouri, is not satisfactory to us. In the case of Fogg v. Blair, 
139 U. S. 118, 11 Sup. Ct. 476, 35 L. Ed. 104, which was before the 
Suprême Court at the same time it was considering Handley v. Stutz, 
a judgment créditer of an insolvent corporation, organized and do- 
ing business under the laws of the state of Missouri, sought to hold 
a stockholder liable for unpaid portions of stock held by him. It 
was there urged and conceded that capital stock of a corporation was 
a trust fund for the benefit of creditors, and tho laws of Missouri 
and the décisions of the Suprême Court of that state on the subject 
were under considération. In view of them ail, conclusions were 
reached to the efïect that, in determining whether stock is fuU-paid 
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or not, reg-ard should be had to the actual value of the stock at the 
time it was issued and to the circumstances attending its disposition. 
It was said, among other things : 

"If, when disposed of by the rallroad company, it was without value, no 
wrong was done to creditors. « • • " 

This contemporaneous utterance of the Suprême Court, in a case 
involving thè laws now under considération, compels us to hold that 
the doctrine of Handley v. Stutz was intended, in thè absence of stat- 
utes affirmatively compelling différent conclusions, to be of gênerai 
application, and that it controls us in the disposition of the présent 
case. 

Our conclusion is that the corporation received the fair and rea- 
sonable value in money for the increased stock issued to some of the 
défendants as bonuses for their loans, and that the learned trial court 
committed no error in deciding in their favor. 

The liability of the Columbia Lead Company dépends upon some 
other and différent considérations. That company was the lessor of 
the mine which the Commercial Company undertook to operate. The 
proof shows that it was a mine of great value. The fee was sold in 
1907, after this suit was instituted and before it was tried, for $690,- 
000. The annual rental reserved by the lessor was $36,000, payable 
in semiannual installments oî $18,000 each. On December 18, 1903, 
at a time when the officers and stockholders confidently believed they 
could extricate their company from its financial embarrassment and 
were willing to hazard their own money in an attempt to do so, the 
right had accrued to the lessor to forfeit the lease for nonpayment of 
an installment of $18,000 rent, which fell due December 15, 1908. 
The lessor and the lessee met and negotiated a settlement, by which, 
in considération of 450 shares of the increased capital stock of the 
lessee company, the right of forfaiture was waived and the time for 
paying $9,000 of the installment then due was extended for one year. 
This agreement was undoubtedly made in good faith, at a time when 
the lessee company, its officers, and stockholders verily believed the^ 
lease was of great value. They exhibited their faith by loaning $75,- 
000 to the lessee company, secured only by their confidence in the en- 
terprise, and at a time when ail would be lost if the forfeiture could 
not be averted. 

In view of thèse facts we are of opinion that the waiver of the for- 
feiture and an extension of time for paying the rent constituted the 
full and fair équivalent of the face value of 450 shares of the in- 
creased stock issued to the lessor. For the purpose of this case, how- 
ever, it is sufficient that it does not appear from the proof that the 
waiver of the forfeiture and extension of time was not the full and 
fair équivalent of the value of the stock. Payment for capital stock 
need not be made in money alone, but may consist of valuable rights 
conferred by contract, which, in the situation of a corporation at the 
time, actually represents the fair and needed équivalent for the mon- 
ey. Liebke v. Knapp, 79 Mo. 22, 49 Am. Rep. 212; Van Cleve v. 
Berkey, 143 Mo. 109, 44 S. W. 743, 42 L,. R. A. 593. 
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No error was committed in dismissing the bill so far as the Colum- 
bia Lead Company was concerned. 

Still other facts affect the disposition of the case against défendant 
E. A. Rozier. He was an attorney to whom the Commercial Com- 
pany owed $150 for légal services rendered. In settlement of that 
obligation it gave him its promissory note for the amount and issued 
to him seven shares of its increased stock. With clearer vision, per- 
haps, than other défendants of the intrinsic value of the stock, he 
refused to accept it and returned it to the company. There is no 
showing that his return of the stock was for the purpose of evading 
a légal liability pnce incurred by him. 

For thèse reasons, as well as those advanced for exonerating the 
other défendants from liability, we perceive no error in dismissing 
the bill as to défendant Rozier. 

The conclusions already expressed obviate the necessity of discuss- 
ing other interesting questions of law and practice which were ably 
presented in argument and brief. 

The decree of the Circuit Court is affirmed. 

NOTE. — The followlng is the opinion of Byer, District Judge, in the court 
below: 

DYER, District Judge. The complainant flled on the 6th day of April, 1906, 
a bill of complaint in equity by which it seeks to recover of certain alleged 
stockholders in the Commercial Lead Company an amount alleged to be due 
for certain stock issued to the défendants named in the bill, which it is alleged 
was not paid for. The complainant bas a judgment against the défendant cor- 
poration for a large sum of money, and, faillng to realîze anything on an exé- 
cution issued upon that judgment against the corporation, now seeks to recover 
of certain stockholders for certain stock alleged to be unpaid. Each of the de- 
fendants make answer to the bill of complaint, and therein allège substantially 
the same défenses. 

The bill in substance charges that on the 29th of May, 1905, the complainant 
recovered judgment for the sum of $2,317.13 and costs against the défendant 
the Commercial Lead Company ; that the said judgment was final and remains 
unappealed from, unreversed, unpaid, and In full force; that the Commercial 
Lead Company, ever slnce the rendition of said judgment against it, bas been 
hopelessly insolvent, and owns and holds no property or assets out of which the 
said judgment could be paid. The bill then states that an exécution was issued 
on the judgment on the 14th of October, 1905, and returned nulla bona. The 
bill then proceeds to charge that the Commercial Lead Company was organized 
under the laws of the state of Missouri in June, 1903, with a capital stock of 
$60.000, divided into 6,000 shares, of the par value of $10 each ; that In August, 
1903, said company voted for an Increase of the capital stock from $60,000 to 
$100,000 ; that said increased stock consisted of 4,000 shares, of the par value 
of $10 per share, but that said increase was duly authorized at a meeting of 
stockholders and a certiflcate theref or duly issued by the Secretary of State ; 
that no part of the par value of said shares of stock, amounting to $40,000, 
was paid by any of the stockholders of said company, either in money or in 
property of any kind, nor has there ever been transferred, conveyed, or deliv- 
ered to said défendant company, in lieu of money, any property whatsoever for 
the said $40,000 of its capital stock ; and that there is now due, and always 
has been due, and unpaid to said Commercial Lead Company on each and every 
share of said 4,000 shares of stock the sum of $10 per share. 

The bill then charges that the Commercial Lead Company, without any pay- 
ment of money or property to it whatsoever, issued and delivered to the défend- 
ants named in the bill certain of the number of shares of said increased stock 
therein set out, for which they hâve not paid said corporation any money or 
property whatsoever, and that said stock is and always has been assessable and 
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unpald to the défendant corporation to thè amount of the par value thereof. 
The Mil then in paragraph 7 allèges that, at the tlme of the Issuance of said 
stoet, ail of said stock was issued as a bonus to each of the shareholders of 
said Commercial Lead Company, in pursuance of some arrangement made and 
entered into by said Lead Company and with each of said défendants, the par- 
ticulars and circumstances of which are unknown to this complalnant. It is 
further stated in this paragraph that complainant is informed and believes 
that some of said défendants, whose names complainant is not able to give, ad- 
vanced and loanéd to said Lead Company certain sums of money, and that he 
is informed and believes that said défendants vcho did make such loans and 
advancements to said company hâve not been paid said sums of money so 
loaned said company, and that on payment of said amounts due by them to 
said company for the unpaid stock issued to them, and to each of them, they 
would be entitled to share pro rata with complainant and others, creditors of 
said company, in the amount due and owing on said stock, on an accounting of 
said moneys paid and loaned to the said Commercial Lead Company and the 
amounts due on the said shares of stock. 

The answers of the défendants, and each of them, are, as before stated, sub- 
stantially the same. The answer of James Green, one of the défendants, states 
that the Commercial Lead Company was organlzed under the laws of the state 
of Missouri, with a capital stock of $60,000, divided into 6,000 shares, of the 
par value of $10 per share, and afterwards, to wit, on the 20th day of August, 
1903, said Commercial Lead Company voted to increase thé stock to $100,000, 
said increase ^o cpnslst of 4,000 shares, of the par value of $10 per share, and 
dénies tïiat no part of the par value of said shares of stock, amounting to $40,- 
000, was paid by any of the stockholders of said company, eilher in money or 
in property, and dénies that there is anything due to the Lead Company on 
said shares. The défendant thén dénies that the Commercial Lead Company, 
without any payment of money or property, Issued and delivered to the de- 
fendant 375 shares of said increased capital Stock, and dénies that this défend- 
ant (James Green) did not pay to said company any money or transf er or con- 
vey any property to if in payment thereof. 

The answer, in the seventh paragraph thereof, allèges that the défendant 
was not a subscrlber for said 375 shares, or" any other number of shares of 
said stock of said company, but says, In the elghth paragraph thereof, that the 
Commercial Lead Company caused to be issued and delivered to this défend- 
ant a certificate for 375 shares of said Increased capital stock, but dénies that 
he did not pay f uU value theref or. The answer then goes on to state that on 
the 20th day of August, 1903, at a meeting of the stockholders of the Commer- 
cial Lead Company the capital stock was Increased from. $60,000 to $100,000, 
and that thereupon continuons efforts were made by the offlcers and directors 
of said company to dispose of said increased stock for the purpose of ralsing 
money with which to prosecute the work and discharge the obligations of the 
Commercial Lead Company, but that said efforts were whoUy fruitless ; that 
the offlcers and directors of said Commercial Lead Company failed after such 
efforts, extending over a perlod from August 20, 1903, untll December 1, 1903, 
in making any sale at any price of such increased capital stock, or any part 
thereof; that during said period from August 20, 1903, to December 1, 1903, 
the creditors ôf the Lead Company were pressing it for the payment of debts 
amounting to about $60,000, which included a debt then owed by the Lead 
Company to the complainant, amounting to $1,000 ; that on and after Decem- 
ber 10, r903, for the purpose of ralsing money with which to discharge the in- 
debtedness of said company, and also of continuing its business, the directors, 
by resolution of date December 10, 1903, authorlzed the offlcers of the company 
to borrow in the aggregate sum of $75,000, with interest at 7 per cent, per an- 
num, and further authorlzed the offlcers of said company for each dollar so 
borrowed to offer as a bonus 50 per cent, of the amount so borrowed in In- 
creased stock of said company ; that in pursuance of such resolution said com- 
pany by its offlcers and agents proposed to this défendant (James Green) that 
if he would lend said company $7,500 for one year, with interest at 7 per cent., 
evidenced by note of this company, the company would cause to be issued to 
him 375 shares, full paid, of said increased capital stock as part considération 
for making said loan of $7,500 ; that this défendant accepted said proposition 
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and loaned sald sum of $7,500 to said company about January 1, 1904, and re- 
celved the note of said Commercial Lead CXimpany, dated December 10, 1903, 
payable one year after date, with interest at 7 per cent, per annum, and 375 
shares of the Increased capital stock of said Commercial Lead Company, whleh. 
said note Is now wholly unpaid and held by thls défendant. The answer f ur- 
ther allèges that the $7,500 was loaned by hlm to said company, together with 
other moneys loaned in a slmilar way by others, and that sald moneys were 
used by sald company to relieve it from debts due by It to its creditors who 
were demanding payment; that among the said creditors so paid about that 
time was this complainant, who recelved from the sald moneys so realized the 
sum of about $1,000 In payment of the debt to hlm then due. 

The évidence in thls case supports substantially the answers of the several 
défendants, and the question for considération is whether, under the circum- 
stanees stated In the answers and supported by the évidence, the défendants 
are liable for thls stock. It will be seen that this answer practically discloses 
what is claimed to be two défenses — the flrst being that the capital stock Is- 
sued was fuU paid, and that therefore no Uability attaches to the défendant 
who recelved It ; and, second, that, if the stock was not full paid, each of thèse 
défendants bas a claim against the company that may be properly set ofC 
against the clalm for unpaid stock. Thls case was argued at length before 
the court, and extenslve brlefs were filed on both sides. 

It Is hardly necessary to enter into a discussion of ail the questions raised 
by counsel for complainant in their brlef. It is sufHcient for the court to say 
that in its opinion either of thèse défenses set up and proved are sufficient to 
defeat the claims of the complainant. There seems to be but llttle dispute 
about the f aets In the case. The questions of law arising upon thèse facts con- 
stltute the différences between counsel. As it appears to the court, not only 
the facts, but the law, is with the défendants. 

A decree in favor of the défendants will be entered, dlsmlsslng the MU of 
complaint, at complainant's costs. 



MORGAN ENGINEERING CO. v. GENERAL CASTINGS CO. 

(Circuit Court of Appeals,, Third areult February 12, 1910.) 

No. 52. 

CouBTS (§ 493*) — FEDERAI, AND Statb Cotjbts— Originai, Jueisdiction— Pei- 

OBITY OF ATTACHMENT. 

Slnce Mechanlcs' Lien Act Pa. June 4, 1901 (P. L. 431-469), repealed ail 
prlor acts relatlng to mechanlcs' liens In Pennsylvania, and established 
a complète and conclusive system in itself for the création and préserva- 
tion of liens for labor and materlal, conferring jurlsdlctlon ab initio on 
tïïe court of common pleas of proceedings specially prescribed for the en- 
forcement of such liens, a nonresident clalmant having entered suit in a 
Pennsylvania state court, by filing bis mechanic's lien thereln, such court 
acquired full jurisdlction of the subject-matter, and hence the clalmant, 
though a citizen of another state, could not thereafter oust the state court 
of jurisdlction and maintain scire facias in the fédéral Circuit Court for 
such relief. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 493.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Scire facias by the Morgan Engineering Company against the 
General Castings Company to en force a mechanic's lien. From an 
order quashing the writ, plaintiff appeals. Affirmed. 

*Foi other cases see same topio Sl i numbbk in Dec. & Am. Digs. 1307 to date, & Eep'r Indexe» 
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Huggins, Huggins & Johnson and A. O. Fording, for Morgan En- 
gineering Co. 
G. D. Packer, for General Castings Co. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is an appeal by the Morgan 
Engineering Company, a corporation of Ohio, from an order of the 
Circuit Court of the United States for the Western District of Penn- 
sylvania, quashing a writ of scire facias sued out by it in that court 
against the General Castings Company, a corporation of Pennsyl- 
vania, "sur claim for mechanic's lien at No. 131 Second term, 1909, 
of mechanic's lien docket of the court of common pleas No. 4 of Alle- 
gheny county." The case turns on the mechanic's lien law of the 
State of Pennsylvania of June 4, 1901 (P. h. 431-469), for, if by the 
filing of a lien thereunder the lienor invoked the jurisdiction of the 
State court, it is clear he cannot thereafter oust such jurisdiction by 
going into another court. 

Under the old' mechanic's lien law of Pennsylvania (Act June 16, 
1836 [P. L. 695]), the lien was filed in the office of the prothonotary 
and entered in a mechanic's lien docket which that act provided for. 
No entry was made of the lien in the judgment dockets of the court, 
and the record in the mechanic's lien docket was the only entry of 
which purchasers and incumbrancers were bound to take notice. 
Armstrong v. Hallowell, 35 Pa. 487. This act and ail others bearing 
on such liens were repealed by the act of 1901, which, as provided 
by the act itself, and held by the Suprême Court in Todd v. Gernert, 
233 Pa. 103, 72 Atl. 249, furnished "a complète and conclusive Sys- 
tem in itself, so far as relates to liens for labor and material." The 
act, instead of providing for a mère registry of a lien of which the 
court takes jurisdiction only when it proceeds to enforcement, confers 
jurisdiction on the court of common pleas ab initio, as will be seen 
by its provisions. Thus section 7 provides that: 

"After the right to flle a elalm Is complète, any owner or contracter may 
enter a rule, as of course, In the office of the prothonotary of the court of com- 
mon pleas of the proper county, requlring any party named to file his claim 
wlthin flfteen days after notice of the rule, or be forever thereafter debarred 
from so doing. • * * If a claim be filed, it shall be entered as of the 
court, term and number of the rule." 

Section 10 provides the claim "must be filed in the court of common 
pleas of the county or counties in which the structure or other im- 
provement is situate." Section 43 provides that as soon as a claim 
is filed it "shall be entered on the judgment index of the court," and, 
"when a claim is stricken ofï or satisfied, * * * a note thereof 
shall be made on said judgment index." Section 21 provides that 
within one month after a claim is filed "the claimant shall serve a 
notice upon the owner of the fact of the filing of the claim, giving 
the court, term and number and the date of filing thereof, and shall 
file of record in said proceedings an affidavit setting forth the fact 
and manner of such service. A failure to serve such notice and file 
an affidavit thereof within the time specified shall be sufficient ground 
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lor striking ofif the daim." Section 22 gives a right to a subcon- 
tractor to "file of record in said proceedings" his claim and be sub- 
stituted as a use claimant, and section 34 allows one to, "by leave of 
court, intervene as a party défendant and malse défense thereto, with 
the same effect as if he had been originally named as a défendant in 
the claim filed." Section 32 provides the form of scire facias to be 
issued on the lien, which form recites that the claimant, "filed his 

claim in our court of common pleas of county, of 

term, 1 , No. ," and requires the défendant to file an affidavit 

of défense "in the office of the prothonotary of our said court," and 
is tested in the name of the judge of such court. After providing 
for rules and proceedings to form an issue, the act, in section 52, pro- 
vides that: 

"Any rule granted under the provisions of this act may be made returnaWe 
at such time as the court may direct, elther therein or by rule of court, or by 
spécial or standing order." 

And section 53 that: 

"Ail notices, pétitions and rules shall be served upon counsel for the parties 
Interested, or upon the parties themselves in the manner bills in equity are 
served * ♦ ♦ or in default of service then in such manner as the court 
shall direct." 

And section 59 that: 

"From any definite judgment, order or decree, entered by the court of com- 
mon pleas * • * an appeal may be taken by the party aggrieved to the 
Suprême or Superior Court, as in other cases." 

As a mechanic's lien is of statutory création, and in Pennsylvania 
owes its existence to this particular act, it foUows that one who avails 
himself of the right to such lien must accept with the right ail limita- 
tions and conditions the statute imposes in the création of the right, 
one of which in this case is to initially invoke the jurisdiction of the 
State court. Now, from the foregoing and other références that 
might be made to the act, it is clear to us that by filing his claim in 
the State court the claimant not merely made a record thereof, but 
thereby invoked the statutory jurisdiction of the court of common 
pleas, and thereby began a statutory judicial proceeding, and, what- 
ever the rights of a nonresident claimant as to removal might be 
where he was involuntarily brought into such a proceeding, it is clear 
to us that having himself become the actor and sought the jurisdiction 
of the court to obtain his lien, and such lien being entered on the 
judgment index of the court, it is not in his power to thereafter oust 
the jurisdiction which he himself invoked. Such procédure would 
be at variance with ail jurisdictional principles. Where a party has 
himself become the actor and entered suit in a state court of Penn- 
sylvania by filing his lien therein, the fact that he is a citizen of an- 
other State makes him none the less a voluntary suitor in that court, 
and he has no more right to oust such primary jurisdiction than 
would a nonresident plaintiflf who had brought an ordinary suit in a 
state court to thereafter remove it to a fédéral court. 

We are therefore of opinion that, on the filing of this mechanic's 
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lien in the state court by the Morgan Engineering Company, that 
court acquired jurisdictioti of the subject-matter thereof, and the 
Circuit Court properly declined to oust said jurisdiction by issuing a 
writ of scire faciag on the lien. 

Its order quashing such writ is therefore affirmed. 

NOTE. — The foUowing Is the opinion of Orr, District Judge, In the court 

below: 

OKR, District Judge. The défendant has taken a rule upon the plaintlff to 
show cause why a writ of scire taclas sur mechanic's lien should not be 
quashed. The record shows that plaintifC filed its claim in the court of com- 
mon pleas No. 4 of Allegheny couhty, in this district, for labor and materlals 
furnlshed by the plaintifC as contractor in and about the construction of a 
building owned by the défendant. In support of the rule défendant has filed 
a number of reasons which may be briefly stated uuder two heads: First, the 
record of-the mechanic's clalm In the court of common pleas Is a judicial rec- 
ord, a'nd therefore a scire faclas may not issue thereupon in this court ; sec- 
ond, the statute of Pennsylvania which gives the right to the tiiechauic's lien 
has Inseparately connected such right with an exclusive method of enforce- 
ment in the state courts, and therefore this court is without jurisdiction. 

It must be borne in mlnd that the right of one who furnishea labor ànd ma- 
terials in the construction of a building upon the land of another to a lien is 
purely statutory. At common law the artisan had a lien upon goods and chat- 
tels for the priée of work done on them. He had a remedy by retainer. His 
exclusive right to the possession of the thing was the basis of his lien. If he 
voluntarlly parted with the possession, his lien was lost. His right or lien 
never extended to the buildings upon another's land. To giye hlm such right 
législation was necessary. That right exists In Pennsylvania to-day, and the 
clalm in this case rests solely itpon an act of the General Assembly of that 
state, approved June 4, 1901 (P. L. 431), entltled "An act defining the rights 
and Uahilitieg of parties to, and regulating the effect of, contracté for worJc 
<md lalor to 6e done, and labor or materials to be furnished to any building, 
bridge, wharf, dock, pler, bUlkhead, vault, subway, tramway, toU road, con- 
duit, tunnel, mine, coal breaker, flume, pump, screen,: tank, derrick, pipe line, 
aqueduct, réservoir, viaduet, telegraph, téléphone, rallway or rallroad Une; 
canal, mlll race, works for supplying water, beat, light, power, cold air, or any 
other substance furnished to the public, well for the production of gas, oil or 
other volatile or other minerai substance, or other structure or Improvement 
of whatsoever klnd or character the same may be ; providing remédies for the 
recovery of deits due 6j/ reason of sucli contracts, and repealing, consoUdating 
and extending existing laws in relation thereto." The full tltle is thus glven, 
with some words itallclzed. In order to emphaslze the fact that the act was in- 
tended to be a full and complète expression of the législature will as to every- 
. thing relatlng to the rights and remédies of those who claim, and those who 
dispute, the right to mechanics' liens. 

Moreover, in addition to a gênerai repealing clause, 109 acts of assembly 
and parts of acts are speclally repealed by said gênerai act. Bearlng in mlnd 
that none of the prior acts requlred a claimant to file his claim In any "court," 
it win be helpful to consider portions of the présent act which show that the 
proceeding from its inception (from, and in some cases before, the filing of the 
claim) was Intended by the Législature to be a Judicial proceeding. Section 
10 explicitly directs that the clalm "must be filed In the court of common pleas 
of the county or eountles in which the structure or other improvement is situ- 
ate." Section 7 gives any owner or contractor the right to rule a claimant to 
file his claim wlthin 15 days or be forever barred, and directs that the claim 
be filed in the common pleas court at the number and term of the rule so ta- 
ken. Section 22 gives any one furnishing material or labor to the claimant 
the right, at any time before actual payment of the claim, to "file of record in 
eaid proceeding a pétition" asking that he be substituted as- use claimant, and 
provides that any dispute as to the amount petitioner shall be entitled to as 
against the claimant shall be settled upon the distribution of the fund or by 
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an Issue In said proceedlngs. Section 24 provides that the court may grant 
leave to any one havlng an Interest in the property to Intervene as a party 
défendant and make défense with the same effect as If he had been named as 
défendant In the claim. Section 23 gives any one havlng an adverse interest 
the right to attack the clalm, and directs the court to stay proceedlngs on the 
claim, If necessary. And even after .ludgment on the sel. fa. the pToceeding 
shall be stayed on the pétition of one not made a party to the sclre f aclas. 
Section 25 gives défendant the right by pétition to require the claimant to file 
an affidavit of the amount due, and upon pleadings filed, or from the claim 
and the affidavit of défense, the court shall détermine the amount due and per- 
mit the same to be pald Into court. Section 32 provldes that the clalm "shall 
be sued out by a writ of sclre f aclas in the followlng form: "The Common- 

Tirealth of Pennsylvania to Greeting: Whereas, A. B., claimant, on 

the day of ....... flled hls clalm In our court of common pleas," etc. 

Section 35 déclares the judgment entered agalnst the contractor shall be a 
Personal judgment, and gives the court povyer to open a judgment entered 
agalnst the contractor on the sclre faclas and adjust equities between the 
owner and the contractor, even after the owner bas pald the claim. Section 
36 enables the court to require a more spécifie statement of the claim and an 
examinatlon of the bocks or papers referred to therein. Section 43 requires 
every claim flled, sclre faclas issued, verdict recovered, and judgment entered 
to be entered on the judgment Index of the court, and also requires that, when 
a clalm is stricken ofC or satlsfled, the name of a défendant stricken out, a 
sclre facias dlscontinued or quashed, or a verdict or judgment stricken ofC, set 
aside by granting a new trial, or otherwise reversed or satlsfied, a note there- 
of shall 5e made on said judgment index. 

The lien acquired under this statute Is incidental to the prosecution of a 
claim through a judiclal proceeding begun by the flling of the clalm In court. 
It is uniformly styled a "clalm" throughout the act, and the possessor of it a 
"claimant." If the act merely prescrlbed how a mechanlc's lien could be ac- 
quired by flUng certain papers In the prothonotary's office, or In any other 
county office, and stopped there, différent questions vrould be presented. An 
irrésistible conclusion is that the record of the common pleas is a judiclal rec- 
ord. A writ of sclre facias cannot be issued on such record in this or any oth- 
er court except in that whereln the record remains. 2 Troubat & Haly's Prac- 
tice, 1918; Smith V. Bamsay, 6 Serg. & R. (Pa.) 573. 

It was conceded by defendant's counsel that if the statute slmply created a 
right, or created a remedy for a preceding right, the claimant might hâve a 
remedy In this court. But it was insisted that the statutory right and statu- 
tory remedy were so closely connected and interwoven by the act that they 
cannot be separated. This is correct. It is immaterlal that a citizen of an- 
other State avails himself of the beneflt of this statute. The fédéral Constitu- 
tion secures to hira the same, but not any greater, privilèges than those en- 
joyed by citlzens of Pennsylvania. The plalntlff in this case never had a right 
to'a lien independent of the limitation upon that right Imposed' by the act It- 
self. Therefore plalntifC cannot malntaln this scire faclas. In Mlddletown 
National Bank v. Toledo, Ann Arbor & Northern Mlchigan R. R., 197 IT. S. 
394, 25 Sup. et. 462, 49 L. Ed. 803, the principle was applled in an action ' 
brought outside the state of Ohlo to reeover the stockholder's llability glven 
by the statute of that state, and It was held the action could not be malntained ; 
that the statutory method providing for the enforcement of the right In the 
courts of the state must be followed. Pollard v. Bailey, 20 Wall. 520, 22 L. 
Ed. 376, is often referred to becailse it contains this gênerai rule: "A gênerai 
liabllity created by statute without a remedy may be enforced by an appro- 
priate common-law action. But where the provision for the liabillty Is coup- 
led with a provision for a spécial remedy, that remedy, and that alone, must 
be employed." In Chestnut Hill Turnpike Company v. Martin, 12 Pa. 361, It 
is said: "It is a settled principle that where a statute confers a new power or 
right, and provides a partlcular mode by whlch It may be vlndlcated, no other 
remedy than that afforded by the statute can be enforced." 

The law Is stated in American & Bng. Ency. of L<aw, vol. 26, p. 671, as fol- 
lows: "A statute Instltutlng a new remedy for an existlng right does not take 
away a pre-existing remedy without express words or necessary Implication. 
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•Th« new remedy Is cumulative, and elther may be pursued. But when a stat< 
ute gives a right or remedy which did not exist at common law, and provides 
a spécifie method of enforcing it, tlie metliod of procédure provided by the 

■statute is exclusive, and must be pursued stiictly." The Suprême Court of 
the United States has declded this princlple in Pourth National Bank v. 
Francklyn, 120 V. S. 747, 7 Sup. Ct. 757, 30 L. Ed. 825, where It is said: "The 
indlvldual llability of stockholders for corporate debts is always a créature of 
statute. At common law it does not exist. The statute which créâtes it may 
also déclare the purpose of Its création and provide for the manner of Its en- 
forcement. The llability and the remedy were created by the same statute. 
This being so, the remedy provided is exclusive of ail others. The gênerai lia- 
bility created by statute without a remedy may be enf orced by an appropriate 

. common-law action ; but, where the provision for the llability is coupled with 
a provision for a spécial remedy, that remedy, and thatalone, must be em- 
ployed." 
It seems clear, therefore, that the rule in this case should be made absolute, 

.and the scire facias quashed. It is so ordered. 



WILLIAMS y. WELLS FARGO & CO. EXPRESS. 

(Circuit Court of Appeals, Eighth Circuit March 3, 1910.) 

No. 3,047. 

1. Penalties (§ 24*) — Parties Plaintiff— Qui Tam Actions— Informées. 

Though there must be elther express statutory authority authorizlng 
an informer to prosecute an action for statutory penalty in bis own 
name, or such right must be glven by necessary implication, else It will 
be denied, yet, where a statute gives a portion of the recovery to an in- 
former who prosecutes the suit, it contalns sufflclent Implied authority 
to support an informer's prosecution in his own name. 

[Ed. Note. — For other cases, see Penalties, Cent Dig. § 21; Dec. Dlg. 
S 24.*] 

2. PosT Office (§ 52*) — Post Roads— Use bt Exfbess Company— Penalties 

— Suit by Pbivatb Informer— Capacity to Sue. 

Rev. St § 3982 (U. S. Comp. St 1901, p. 2712), prohibits the establish- 
ment of a prlvate express for the conveyance of letters or packets over 
any post road, and provides that any person vlolating the section shaU 
be llable to a penalty of $150 for each offense ; section 4059 déclares that 
ail penalties imposed for a violation of law affecting the Post Office De- 
partment shall be recoverable one half to the use of the person inform- 
ing and prosecutlng the same and the other half to the use of the Post 
Office Department; but section 919, constltuting part of the act regulat- 
Ing procédure in fédéral ^ourts, commands that ail suits for the enforce- 
ment of a penalty arising under the postal laws shall be brought in the 
name of the United States. Held, that a suit to recover a penalty for the 
alleged violation of section 3982 could not be brought by a prlvate prose- 
cutor, but was maintainable only by and in the name of the United 
States. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 52.*] 

8. Post Office (§ 29*) — Postal Department^Goveenmental Monopoly. 

While Congress has full constitutional power to reserve to the postal 
department a monopoly of the business of recelving, transmitting, and 
dellvering mails, and in the exercise of such right may enact such mies, 
régulations, and laws as will effectively préserve its monopoly and pré- 
scribe fines, penalties, forfeitures, and punishments therefor, yet this mo- 
nopoly is Intended to extend only to letters, packets of letters, and the 
like mailable matter; and Congress has never attempted to extend its 
monopoly to the transportation of merchandise in parcels weighing less 

•For other cases see same topic & § numbbh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeïe» 
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than four pounds, nor to prohiblt private express companies maklng r^- 
ular trips over estabîished post routes from engaglng in the business of 
carrying such parcels for hlre. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. § 49 ; Dec. Dlg. 
« 29.*] 

4. Post Office (§ 29*) — Postal Monopolt— "Lettebs ce Packets." 

The Word "packet," as used In Kev. St. § 3982, prohiblting the estab- 
lisTiment of any private express for the conveyance of letters or packets 
over post routes, Is llmlted to its original meaning throughout the postal 
laws to cover only a written communication of four or more sheets, 
which by Act March 2, 1827, § 5, c. 61, 4 Stat. 238, was reqnired to pay 
quadruple postage, and does not include a "packet of merchandise" not 
exceeding four pounds sent by mail. 

[Ed. Note. — For other cases, see Post Office, Dec. Dlg. § 29.*] 

In Error to the District Court of the United States for the Western 
District of Arkansas. 

Action by Nathan B. Williams, as informer on his own behalf and 
on behalf of the United States of America, against the Wells Fargo 
& Co. Express. A demurrer to the information was sustained, and 
plaintiff brings error. Affirmed. 

Nathan B. Williams, pro se. 

Charles W. Stockton and Edgar P. Mann, for défendant in error. 

Before SANBORN, Circuit Judge, and CARUAND and POL- 
LOCK, District Judges. 

POLLOCK, District Judge. This action was brought by Nathan 
B. Williams, as informer, to recover from défendant, the Wells Far- 
go & Co. Express, a penalty of $150. The manner in which it is 
claimed défendant violated the law, and subjected itself to the pay- 
ment of this penalty sought to be recovered, as charged in the in- 
formation, is as follows: 

"That the défendant, Wells Fargo & Co. Express, has established and has 
In opération withln the Ft. Smith Division of the Western District of Arkan- 
sas, and between points and places therein and divers other places, a private 
express for the conveyance for hire of packets by regular trips and at stated 
periods over post routes established by law, and particularly did sald défend- 
ant, Wells Fargo & Co. Express, on the 27th day of February, 1907, so operate 
such private express between the clty of Chicago, In the state of Illinois, and 
the clty of FayettevUle, in the state of Arkansas, and that betvyeen said cities 
the mail Is regularly earried ; and that said défendant, Wells Fargo & Co. 
Express, did on the date aforesaid accept and carry for hire a certain packet, 
to wit, of merchandise, and, to wlt, of the vi^eight of 16 ounces, and, to wit, 
addressed to Williams & Buchanan of FayettevUle, Ark. ; and did carry said 
packet and dellver the same to the sald Williams & Buchanan on the date 
aforesaid, and dates immedlately thereaf ter ; and that the said défendant, 
Wells Fargo & Co. Expre.ss, did carry sald packet over a post route established 
by law; and that sald packet was not in its form or nature'liable to destroy, 
deface, or otherwlse damage the contents of the mail bag or harm the person 
of any one engaged In the postal service." 

Against this information défendant lodged its demurrer based on 
two grounds: (1) Want of légal capacity in plaintifï as informer 
to maintain the action; (2) want of sufficient statement of facts to 
warrant recovery of penalty. This demurrer was by the court sus- 

*For other cases see same topic & § numbeb in Dec. & Am. Dîgs. 1907 to date, & Eep'r Indexes 
177 F.— 23 
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tained generally. Plaintiflf refusing to plead over, judgment was en- 
tered for défendant. Plaintiflf brings error. 

If either ground of demurrer be well taken, the judgment must be 
affirmed. 

While the statutory provision of the law claimed by plaintiflf to 
hâve been violated by défendant is not indicated in the information, 
it is manifest from the nature o£ the acts charged against défendant 
the pleader had in mind section 3982, Rev. St. (U. S. Comp. St. 1901, 
p. 3712), which provides as follows : 

"Nq person shall establlsh any private express for the conveyance of letters 
or packets, or In any manner cause or provide a conveyance of same by regu- 
lar trips or àt stated perlods, over any post route which is or may be estab- 
lished by law, or from any city, town, or place to any other clty, town, or 
place between which the mail is regularly carried; and every person so of- 
fending, or alding or assistlng therein, shall for each offense be liable to a 
penalty of one hundred and flfty dollars." 

Therefore, the question first arising for disposition is: May the 
plaintifï, a private citizen, charged by law with the performance of 
no public duty, ^on his own initiative as informer bring and prosecute 
this information to recover the penalty prescribed for a violation of 
the act ? In this regard it is the insistence of plaintiflf his right to so 
dp is çlearly authorized by section 4059, Rev. St., which provides as 
follows: 

"AU penaltles and forfaitures Imposed for any violation of law afCeeting 
the Post Office Department for its revenue or property shall be recoverable, 
one half to the use of the person Informlng and prosecuting for the same, and 
the other half to be paid into the Treasury for the use of the Post Office De- 
partment, unless a différent disposai is expressly prescribed. AU fines col- 
lected for violations of such laws shall be paid into the Treasury for the use 
of the Post Office Department" Act June 8, 1872, c. 335, 17 Stat. 292, 325 (U. 
S. Comp. St. 1901, p. 2757). 

On the contrary, it is contended by the défense this information 
was clearly instituted by plaintiflf without lawful right to so do, for 
that section 919, Rev. St., in express terms requires an action in the 
nature of an information to recover the penalty provided for in this 
section must be brought in the name of the United States. That sec- 
tion provides : 

"AU suits for the recovery of any duties, Imposts, or taxes, or for the en- 
forcement of any penalty or forfeiture provided by any act respecting imports 
or tonnage, or the reglstering and recordlng or enroUing and licensing of ves- 
sels, or the internai revenue, or direct taxes, and ail suits arising under the 
postal laws, shall be brought in the name of the United States." 

It is further contended by the défense, as Congress has by section 
292, Rev. St., imposed on the Sixth Auditor of the Treasury the 
duty of superintending the collection of ail penalties and forfeitures 
imposed for any violation of the postal laws, that section évinces a 
législative interprétation opposed to the right claimed by plaintiflf as 
informer to prosecute this action. That section reads as follows ; 

"The Sixth Auditor shall superintend the collection of ail debts due the 
Post Office Department, and ail penalties and forfeitures imposed for any 
violation of the postal laws, and take ail such ôther measures as may be au- 
thorized by law to énforce the payment of such debts and the recovery of such 
penaltles and forfeitures. He shall also superintend the collection of ail pen- 



WILLIAMS V. WELLS FARGO <fe OO. EXPRESS. 355 

altles and forfelfures arlslng under other statutes, where such penaltles and 
forfeltures are the conséquence of unlawful acts affecting the revenues or 
property of the Post Office Department." 

The question thus présentée! of the right of plaintift to bring and 
prosecute this information is embraced by some doubt, for, while 
plaintiff has cited rriany authorities which it is claimed support bis 
right, yet, from an examination of the authorities cited and independ- 
€nt investigation made, we fail to find the statutory provisions above 
quoted to hâve received judicial construction from any court of the 
land, and no authoritative décision is pointed out in briefs of counsel. 
Therefore, the question presented must be ruled by the appHcation of 
the général principles of the law to the language employed in the act. 

It would seem at the common law actions to recover penalties pre- 
scribed by the law were often prosecuted by what was known as "com- 
mon informers." Blackstone's Commentaries, Book 3 [Coolidge Ed.] 
160, and when a portion of the penalty recovered went to the person 
or persons informing, and a portion to the sovereign, the action was 
styled a "qui tam action." While it has been held there must be either 
express statutory authority authorizing an informer to prosecute 
in his Gwn name, or such right must be given by necessary implica- 
tion, else such authority will be denied (Barnard v. Gostling, 2 East, 
569; Flemming v. Bailey, 5 East, 313; Colburn v. Swett, 1 Metc. 
[Mass.] 232), yet, on the contrary, it has been ruled where a statute 
gives a portion of the recovery to an informer who prosecutes for 
the same, as does section 4059 above quoted, guch statute contains 
sufficient implied authority to support a prosecution by an informer 
in his own name. Adams, Qui Tarn, v. Woods, 2 Cranch, 336, 2 L. 
Ed. 297 ; United States v, Griswold, Fed. Cas. No. 15,266 ; Vande- 
venter v. Van Court, 2 N. J. Law, 168; Megargell v. Hazleton Coal 
Co., 8 Watts & S. (Pa.) 342 ; Drew v. Hilliker, 56 Vt. 641 ; Nye v. 
Lamphere, 3 Gray (Mass.) 295. 

Applying the foregoing principles to the sections under considéra- 
tion, it must be held, did thèse sections, which were, respectively, 
sections 23, 228, and 57 of chapter 335 of the act of June 8, 1872 
(17 Stat. 288, 311, 292 [U. S. Comp. St. 1901, pp. 175, 2712, 2757]), 
entitled "An act to revise, consolidate and amend the statutes relating 
to the Post Office Department of the government," constitute the en- 
tire body of the statutory law bearing on the question under con- 
sidération, we would feel constrained to uphold the right of plaintifï, 
a private citizen, as informer, to bring and maintain this action, and 
more especially as other sections of the act from which thèse are taken 
recognize the right of an informer to prosecute in his own name for 
violations of the postal laws. But the question hère involved is one 
of procédure in the fédéral courts, and while the language employed 
in section 4059, "one-half to the use of the person informing and 
prosecuting for the same," would, in the absence of any statutory 
provision to the contrary, by necessary implication, authorize the in- 
former to bring and maintain this action as a private citizen in his 
own name and to the use of himself and the government, yet, as has 
been seen, this is beyond ail peradventure a suit to recover a penalty 
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arisirig under the postal laws as provided in section 919 above quoted, 
and as that section forms a part of the procédure act in the fédéral 
courts, and as it in express terms commands that ail such suits shall 
be brought "in the name of the United States," we are inclined to the 
opinion no other person than the United States may bring and prose- 
cute an action to recover the penalty prescribed by section 3983, above 
quoted. 

In this opinion we are fortified by a considération of the fact that, 
as shown by the authorities cited and relied on by plaintiff as au- 
thorizing him to bring and prosecute this information in his own 
name, none arose under the provisions of said section 3982 above 
quoted, or to recover penalties prescribed for a violation of the postal 
laws, although, as shown by the reported cases, many in the history 
of the government arising under the act of which that section is 
amendatory hâve been brought and prosecuted in the name and by 
the authority of the United States, as will hereinafter be shown. 
From ail of which it must hâve been thought the provision of the 
judiciary act above quoted applicable to such cases, and the lawmaking 
power, in its wisdom, deemed wise that the lawfuUy constituted au- 
thorities of the government should act on their officiai responsibility 
in cases of violation of the postal laws, as would seem to be indicated 
by the terms of section 292 above quoted. 

Corning now to a considération of the case in so far as the de- 
murrer goes to the merits of the controversy, it will be noticed from 
that portion of the information above quoted the précise nature of the 
act of défendant rel'ied on to constitute a violation of the statute is that 
défendant having established a private express for the conveyance of 
letters and packets for hire between the city of Fayetteville, in the 
State of Arkansas, and the city of Chicago, over a post road duly es- 
tablished by law, and over which road the mails are regularly carried 
between said cities, did accept and carry for hire over said post road 
and between said cities a packet of merchandise of the weight of 16 
-ounces. Does this information charge an infraction of the statute? 
While at one time questioned, there remains no doubt but that, under 
the constitutional authority granted, Congress may, as it has donc, 
reserve to the postal department of the government a monopoly of 
the business of receiving, transmitting, and delivering the mails of the 
country, and in the exercise of such right of monopoly Congress may 
enact such rules, régulations, and laws as will effectively préserve such 
right of monopoly intact, and as will deter ail others, including private 
individuals and express companies, from engaging therein, and to this 
end Congress may prescribe such fines, penalties, forfeitures, and 
punishments as it may deem proper to préserve this right of monopoly 
retained by the government. For this purpose section 3982 above 
quoted was enacted. 

The question, therefore, presented concerns not the power of Con- 
gress to enact the above section, but what acts were intended to be 
prohibited, prevented, and punished by the language employed therein, 
and more especially the phrase "letters or packets," since the défend- 
ant in this case does not stand charged with the conveyance of any 
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letter or letters over a post road, but with conveying for hire over 
an established post road, between the cities named, a packet of mer- 
chandise. Has the government by its public acts, more especially 
the one in question, attempted to reserve to itself a monopoly of 
the transportation over post roads of parcels or packages of merchan- 
dise of the weight of 16 ounces? For, it is self-evident, the pleader 
by the expression employed in the information "packet of merchan- 
dise" intended to charge défendant with nothing more than the convey- 
ance of a parcel or package of merchandise. The expression "letters" or 
"packets" occurs in the postal laws of our country from the beginning 
and vi^as intended to include communications in writing conveyed from 
one person to another. Thus a correspondence limited to a single sheet 
w^as formerly called a single letter; two sheets a double letter; and 
three sheets a triple letter. AU such communications composed of four 
or more sheets were called a packet. Thus section 13 of the act of 
1835 (4 Stat. 105, c. 64), reducing into one the many statutes estab- 
lishing and regulating the Post Office Department, and fixing postal 
rates, provided the charge for letters and packets carried, as follows : 

"For every letter contalning a single sheet * • * for every double let- 
ter (two pièces of paper) double that rate ; for every triple letter (three pièces 
of paper) . triple rate. 

"For every packet containlng four or more pièces of paper, or one or more 
other articles, and weighing one ounce avoirdupois, quadruple those rates; 
and in that proportion for ail greater v^elghts. Provided that no packet of 
letters conveyed by the water mails shall be, charged with more than quad- 
ruple postage uniess the same contain more than four distinct letters." 

Section 5 of the act of March 2, 1827 (4 Stat. 238, c. 61), in fixing 
rates of postage, provided "quadruple postage shall be charged on ail 
packets containing four pièces of paper." 

The section under considération is the resuit accruing from numer- 
ous amendments and the consolidation of separate sections of the 
postal laws of our country. This législation had its counterpart in 
the statutes and ordinances of England. In the year 1656 the Post 
Office Department of the English government was first permanently 
established. Prior to that time the business of carrying the mails of 
that country, including Scotland and Ireland, was by the government 
farmed out by grant or patent to individuals, and prohibitory législa- 
tion was enacted to protect the patentée in his right to perform the 
service and receive the compensation under the grant made. That 
country, including her colonies in this, and in turn this country, after 
the Révolution, through the Post Office Department of the govern- 
ment, has at ail times, to a greater or lesser extent, monopolized the 
business of carrying the mails of its citizens, of regulating the manner 
of conducting the business, the compensation to be paid for the serv- 
ices performed, and in the protection of the right of monopoly retained 
prohibiting ail others from engaging in the business under penalties 
prescribed by law. Such laws enacted for the pvirpose of preserving 
the right of monopoly in the Post Office Department of the govern- 
ment, and preventing private express and other companies and in- 
dividuals from engaging therein, hâve many times received the con- 
sidération of the courts of this country, as will be seen from a read- 
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ing of a few of the many cases. United States v. Adams et al. (S. D. 
New York, opinion by Betts, District Judge, 1843) Fed. Cas. No. 
14,421; United States v. Pomeroy (N. D. New York, opinion by 
Conkling, District Judge, 1844) Fed. Cas. No. 16,065 ; United States 
V. Thompson (District Mass., Sprague^ District Judge, charging jury, 
1846) Fed. Cas. No. 16,489 ; United States v. Kochersperger (Circuit 
Court, E. D. Pa., opinion by Cadwalader, District Judge, 1860) Fed. 
Cas. No. 15,541 ; United States v. Thompson (Circuit Court, District 
of Mich., opinion by Wilkins, District Judge, 1853) Fed. Cas. No. 
16,490; United States v. Express Company (Circuit Court, N. D. 
Illinois, opinion by Drummond, District Judge, 1869) Fed, Cas. No. 
16,600; Blackham v. Gresham et al. (C. C.) 16 Fed. 609; United 
States V. Easson (D. C.) 18 Fed. 590 ; United States v. Hall (E. D. 
Pa,. 1844) Fed. Cas. No. 15,281. 

While, from the foregoing cases it will be seen many questions 
arose touching the right of the government to be protected in its mo- 
nopoly in the business of receiving, transporting, and delivering the 
mail matter of the country, consisting of letters or packets of letters, 
and touching the construction of pénal laws designed to prohibit ail 
others than the Post Office Department of the government f rom enga- 
ging in the business of carrying letters or packets for hire over post 
roads, yet in none has it been decided or even contended the word 
"packet" employed in the statute was designed or intended by Congress 
to be construed as granting the Post Office Department a monopoly of 
the right to receive, tra-nsport, and deliver parcels or packages of mer- 
chandise. On the contrary, the entire history of the législation on this 
subjèct from the beginning, and the many adjudicated cases as well, 
show the législative intent to hâve been to maintain for the government 
a monopoly only of the carriage of its mails, consisting of letters and 
packets of letters, and the like mailable matter. While it is true par-, 
cels or packages of merchandise wei^hing not to exceed four pounds 
inweight and not in nature such as hable to injure the contents of the 
mail sacks of the government may be received and carried through 
the mails, yet that the government has neither attempted to reserve to 
its Post Office Department a monopoly of the transportation of mer- 
chandise in parcels or packages weighing less than four pounds, nor 
has prohibited private express companies or others making regular 
trips over established post roads or between cities where mails are 
regularly carried, from engaging in the business of carrying such 
parcels of merchandise for hire, is évident from the language em- 
ployed in the opinion of the Suprême Court in Express Cases, 117 U. 
S. 1, 6 Sup. et. 543, 638, 39 L. Ed. 791. And that it has not reserved 
such right of monopoly in the carriage of merchandise such as was 
carried in this case by défendant, and perhaps lacks the constitutional 
power to so do, is clearly stated in the opinion delivered by Mr. Justice 
Field in Ex parte Jackson, 96 U. S. 737, 24 L. Ed. 877, wherein it is 
said; 

"But we do not thlnk that Congress possesses the power to prevent the 
transportation In other ways, as merchandise, of matter whlch it excludes 
from the mails. To give efîicieney to Its régulations and prevent rival postal 
Systems, It mayperhape prohibit the carriage by others for hire, over postal 
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routes, of articles whlch legltlmately constltute mail matter, In the eense In 
which those terms were used when the Constitution was adopted, consistlng 
of letters, and of newspapers and pamphlets, when not sent as merchandlse ; 
but further than thls its power of prohibition eannot extend." 

It follows, from what has been said, the ruling of the trial court in 
sustaining the demurrer to the information was without error and 
rtlust be affirmed. 

It is so ordered. 



rULLERTON V. BIGELOW et aL t 

(Circuit Court of Appeals, First Circuit. April 6, 1910.) 
No. 845. 

1. CoNTRACTs (I 241*) — Modification— CoNSTKucTioN—CoEPOEATE Bonds— 

Sale. 

À contract provlded for the sale by eomplalnant to M. of certain bonds 
of a mining corporation wlth certain accompanylng shares of stock foi 
$65,000, $10,000 of which was deposlted with respondent to secure to M, 
the purchase Of the corporatlon's property on foreclosure, but not to ex- 
ceed 10 per cent, of the corporatlon's bonded Indebtedness ; M. belng en- 
tltled to deduct from the $10,000 the différence between such 10 per cent, 
and the amount he was required to pay for the property "at the lowest 
figure obtainable at public sale." M., however, before slgnîng the con- 
tract, added an agreement that it was understood that the $10,000 was to 
be held in eserow to protect hlm agalnst "any costs or expenses over 10 
per cent." in settling for and securing the cancellatlon of certain outstand- 
Ing bonds or a judgment held by K. HeU, that the added provision modi- 
fled the contract as origlnally wrltten, and hence M. was only required to 
prnceed In a prudent manner to secure an arrangement for the satisfac- 
tion of the K. bonds to be perfected at the tlme of the purchase under 
foreclosure sale. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. § 1126 ; Dec. DIg. 

§ 241.*] 

2. Depositaries (§ 4*) — Duties— Litigation. 

In gênerai, a mère deposltary Is bound to remaln neutral and cannot 
take part in the principal litigation, nor can he Involve himself In costs 
and fées 'beyond what is required to obtaln a sollcitor to observe the pro- 
ceedings in the case. 

[Ed. Note. — ^For other cases, see Depositaries, Cent Dlg. § 9; Dec. 
Dlg. i 4.»] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Suit by William Fullerton against Edmund S. Bigelow and others, 
Decree for respondents, and complainant appeals. Affirmed. 

J. A. Bentley and Joseph W. Lund (R. J. Cram, on the brief), for 
appellant. 

G. Philip Wardner (Henry A. Wyman and Henry O. Cushman, on 
the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rebearlng denled May 26, 1910. 
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PUTNAM, Circuit Judge. This was a bill in equity which arose 
out of contracts between William FuUerton, the complainant, on the 
one part, and, on the other part, Willis G. Myers, who was the principal 
obHgator, and Edmund S. Bigelow, who Was the repositor of the money 
involved, $10,000, which was placed in his hands to be ultimately paid 
by him to either Fullerton or Myers, or in part to each. Bigelow paid 
a portion of the amount to Myers, and oiïers the balance to Fullerton. 
Fullerton claims the entire sum. As the arrangement made Bigelow 
a depositary, with certain obligations as to the distribution of the fund, 
he became a trustée; so that equity bas jurisdiction notwithstanding 
the amount involved is a spécifie pecuniary sum. The Circuit Court 
entered a decree in f avor of the respondents, and the complainant ap- 
pealed to us. The propositions involved are somewhat difficult; but 
we hâve had the assistance of thorough présentation on one side and 
the other by the counsel for the respective parties, and we hâve given 
the case careful considération. We are of the opinion that the re- 
spondents must prevail. 

The contracts out of which the deposit arose, with a brief statement 
of the facts as made by the complainant, tell the story sufficiently. The 
contract between Fullerton and Myers, as submitted by Fullerton to 
Myers, bears date April 31, 1906. It was spécifie and clear, and there 
is nothing in the case which would justify any departure from it if it 
stood as originally drawn. It was signed by Fullerton, and forwarded 
by him to Myers for his signature. In that f orra it was as f ollows : 

. "Whereas, under contract flated October 30, 1904, between William Fuller- 
ton, of Denver, Colo., of the flrst part, and Willis G. Myers, of Boston, îlass., 
of tlie second part, the said Fullerton agreed to deposit in escrow 335 of the 
flrst mortgage bonds (of the par value of $335,000) of the Gunnell Gold Mining 
& Milling Company, of Gilpin county, Colo., under certain conditions to be 
kept and performed by both parties liereto ; and, 

"Whereas, by mutual agreement, the said contract has at or about this date 
been canceled and declared to be of no further force or efCect; and, 

"Whereas, in lieu thereof, the said Myers has agreed to purchase the whole 
of the said bonds and stock mentioned in said contract — that is to say, the 
par value of $335,000 bonds, and certificates of common stock of said company 
amounting to 3,394 shares, and of preferred stock amounting to 682 shares, or 
a total of 4,076 shares more or less, of a par value of $407,600 of said stock — 
for the sum of eighty-flve thousand dollars ($85,000) ; that is to say, sixty-flve 
thousand dollars ($65,000) In cash, and twenty thousand dollars ($20,000) In 
the six per cent, interest-beaxing, flrst mortgage bonds of a new corporation 
organized, or to be organized, by said Myers and others In Boston for the pur- 
pose of taking over the property of the Gunnell Gold Mining & Milling Com- 
pany; and, 

"Whereas, the said Fullerton has already deposited ail the bonds and stock 
before referred to with the United States Trust Company of Kansas City, Mo.: 

"Now, therefore, the said Fullerton hereby acknowledges receipt of fifty-five 
thousand dollars ($55,000) in cash from the said Myers, at the hands of the 
trust Company above mentioned, as a part of the $65,000 cash hereinbefore 
mentioned; and further acknowledges receipt from said Myers, through the 
said trust company, of an agreement to deliver to him twenty thousand dollars 
($20,000) of the new flrst mortgage bonds above referred to, as soon as the 
same shall be issued by the new corporation hereinabove mentioned. 

"The ten thousand dollars ($10,000) remalnlng unpaid of the total amount 
of $65,000 to be paid in cash by said Myers to said Fullerton, the latter hereby 
agrées shall reniain In trust in the hands of said United States Trust Company 
of Kansas City, Mo., until the followlug conditions shall be carried out, viz.: 

"At thô earliest day practicable the said Myers is to cause foreclosure pro- 
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ceedings to be begun against the Gunnell Gold Mining & Milllng Company un- 
der the terms of a trust deed of said company, securing an Issue of $750,000 
bonds of said company, made In June, 1899, and as a part of such proceedlngs 
intends to purchase, or cause to be purchased, the entire property of said Gun- 
nell Company at'the lowest figure obtainable at public sale. 

"Whereas, there Is a certain judgmcut recorded in favor of the Klmber es- 
tate against the said Gunnell Company for thlrty-seven thousand dollars ($37,- 
000) of the said first mortgage bonds of said Gunnell Company. 

"Now, therefore, if at such sale said Myers succeeds in buying in the prop- 
erty at a figure representing not more than ten per cent. (10%) on ail the out- 
standing bonded Indebtedness of said company, Includlng the amount of bonds 
represented by the so-called Kimber judgment, then the said Myers agrées to 
authorize the said United States Trust Company to release the said amount 
of $10,000 cash deposited by said Fullerton in escrow as above, and to pay the 
same over to said Fullerton on his demand immediately after the Issuance to 
said Myers, or the new company represented by him, of a certiflcate of sale 
of said property under the Gunnell Company's trust deed before mentioned. 

"If, on the other hand, the said Myers should be compelled at said sale to 
pay a larger amount than 10 per cent, on the bonds represented by the Kim- 
ber Judgment, then such amount in excess of 10 per cent, is to be deducted 
from the $10,000 cash deposited as above, and the balance remalning is to be 
turned over by said trust company to said Fullerton, on demand, at the time 
of the issuance of certlficate of sale. 

"In wîtness whereof, the said parties hereto hâve hereunto set their hands 
and seals this 21st day of April, A. D. 1906. 

"[Signed] William Fullerton. 

"Wîtness to signature of William Fullerton: Olga Jacobson." 

It was, however, tampered with, because Myers attachée! to it the 
f ollowing, which he signed : 

"Boston, Mass., April 21, 1906. 

"I agrée and assent to this instrument, understandlng that it is the intention 
of this instrument and the parties hereto that If the cost to me of the Kimber 
bonds or judgment to the extent of $37,000 exceed 10 per cent, of thelr face 
either at the time of the purchase under foreclosure sale or through any pro- 
ceedlngs thereafter, then the amount of the excess is to he deducted from said 
$10,000 ; it being the understandlng that this sum of $10,000 is to be held In 
escrow to protect me against any cost or expenses over 10 per cent, in settllng 
for and securing the cancellatlon of the said bonds or Judgment. 

"[Signed] Willis G. Myers. 

"Wîtness: B. L. Newman." 

Myers returned it in that form to Fullerton. It was a biparty con- 
tract, and it was to hâve been signed by both Fullerton and Myers; 
but the only signature by Myers was in the manner we hâve shown. 
Fullerton accepted it in that form, and, therefore, the addition put on 
by Myers must be hc.l to be a part of it. 

There was a large amount of correspondence preceding the exécu- 
tion of the contract and accompanying it; but under the well-settled 
rules of law this cannot be taken into considération. 

The appropriate facts necessary to explain the circumstances to 
which the contract refers are stated by the respondents as follows: 

"Ail efforts to get the Kimber judgment out of the way at the 10 per cent 
figure havlng failed, foreclosure proceedlngs were instltuted In the district 
court for the eity and eounty of Denver, in May, 1906. Mrs. Kimber promptly 
appeared and answered and announced her intention of fightlng foreclosure to 
the last dltch In the trial court, and by appeal to the Suprême Court of Colo- 
rado, and otherwise. This meant that the case would be In the courts at least 
four years. Mrs. Kimber further declared that, whenever the sale took place, 
she would by blddlng force the priée up to a figure that would net her the same 
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rate tfiat Fullerton was receiving on hls bonds, to wlt, abont 30 per cent, of 
the face value. As the bonds In the new company went on Interest July 1, 
1906, and as Myers, to Fullerton's knowledge, had agreed wlth tbose who were 
assoelated wlth bim in the purchase of the mine to turn over a clean title to 
the company, the prospect of having to walt four years without derivlng any 
Income from the mine, and witb no certalnty of suceess at tbe end of that 
perlod, was disastrous. Myers accordlngly agreed, if the Kimbers withdrew 
their opposition, to cause the property to be bld In at the sale at a figure that 
would net thein $10,000, which would give them the same peicentage of the 
par value of their bonds as Fullerton was getting for his. This was done, and 
the eost to Myers of thus getting rid of the Klmber judgment was the $10,000 
paid to the Kimbers, and $500 for counsel fées. $6,800. therefore, was the dif- 
férence between the $10,500 and $3,700, which was 10 per cent, of the $3T,000 
par value of the Kimber bonds ; and this sum of $6.S0O was paid over by Bise- 
low as trustée on Myers' demand. Bigelow tendered the balance of $3,200 to 
Fullerton, who declined to accept the same ; and the $3,200 remained in Bige- 
low's hands, as trustée, until It was ordered by the court below to be paid into 
court, which was done." 

We need only add that the record fuUy sustains this statement by 
the respondents. 

The contract as submitted by Fullerton was very positive in its re- 
quirements, and so positive that, as it was drawn, its requirements 
would necessarily hâve been f ully lived up to in order to deprive 
Fullerton of any portion of the deposit. Before Fullerton could hâve 
been required to pay any portion thereof, Myers would hâve been 
obligated to purchase the property "at the lowest figure obtainable at 
public sale." This was reinforced by a subséquent provision that 
Myers must hâve been "compelled at said sale to pay a larger amount" 
tlian what was named. This phraseology was so spécifie that Fuller- 
ton was entitled to hâve Myers bid at the sale the lowest figure ob- 
tainable without complicating the resuit by prior negotiations. Never- 
theless, Myers' addendum substantially changed the nature of the pro- 
posed contract. It is true that he added the words, "or through any 
proceedings thereafter," which might well hâve been added without 
depriving Fullerton of his right to an unincumbered and unrestricted 
public sale, because it would only hâve been a provident thing for 
Myers to hâve looked out for the possibility of objections being taken 
to a confirmation of the sale. If that had been the only change made 
by Myers, the case would hâve still been with Fullerton throughout. 
But when he inserted the more gênerai terms that, if the cost to him 
exceeded the specified sum, he relieved himself from making the 
exact time of an unrestricted and unembarrassed public sale the test; 
and his only obligation remaining was to proceed in a prudent manner 
to secure an arrangement which was to be perfected "at the time of 
the purchase under foreclosure sale," such as might safely hâve been 
accomplished. In view of what is shown in the record of the char- 
acter of the parties with whom Myers was contending, it cannot be 
doubted that his course was prudent, and that, in any fair sensé of the 
addendum which he put on the contract, he accomplished the purchase 
at the lowest price consistent with reasonable certainty for the ac- 
complishment ôf the resuit which ail the parties were looking for. 

The coniplainant maintains that the Kimber bonds and judgment re- 
f erred to in the contract between Myers and Fullerton were in f act pur- 
chased before the foreclosure sale took place. If such had been the case. 
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then the addendum made ty Myers might not hâve saved him. On the 
other hand, the circumstances were that whoever controlled the Kimber 
bonds and judgment relied on an assurance given by Myers' counsel 
that a bid would be made at the sale sufficient to accomplish the pur- 
pose of those holders; and therefore they did not appear. The sale 
was made as stated by thé respondents, and, immediately after the sale 
was made, the amount bid was paid by Myers' représentative. The 
whole transaction conforms to the contract finally settled between the 
parties, as fairly and reasonably construed. The expression made use 
of by Fullerton in référence to the obligation intended by him to be im- 
posée! on Myers to purchase "at the lowest figure obtainable at public 
sale" was neutralized, as we hâve shown. Consequently, Myers must 
prevail, and the decree of the Circuit Court, so far as that is concerned, 
must be affirmed. 

The depositary named in the contract between Fullerton and Myers 
was the United States Trust Company of Kansas City ; but, by an ar- 
rangement, Bigelow was substituted for that corporation, and he exe- 
cuted a formai instrument establishing his position in référence thereto. 
The record shows that, when Bigelow signed the instrument executed 
by him, he had before him the contract between Fullerton and Myers ; 
so we need not trouble ourselves to examine the précise terms of his 
written obligation. We, however, deem it proper to notice that the 
Circuit Court in its final decree directed that Bigelow should reimburse 
himself from the fund remaining in the sum of $277.06 for disburse- 
ments in this litigation, and for counsel fées incurred therein to the 
amount of $1,000. This is assigned for error, but this assignment has 
not been brought to our attention at our bar by the appellant. Prima 
facie, a mère depositary is bound to remain neutral, and cannot take 
part in the principal litigation ; and he is not entitled to involve him- 
self in costs and fées beyond what is required to retain a soliciter to 
observe the proceedings in the case. Moreover, there is nothing in • 
the record brought to our attention that could in any way be regarded 
as "plea and proof" in référence to this allowance. However, the ap- 
pellant has given us no light in regard to the circumstances. There- 
fore, we cannot adjudicate in référence thereto. 

The decree of the Circuit Court is affirmed, and the appellees re- 
cover their costs of appeal. 



WALKER V. LAWRENCE. 
(Circuit Court of Appeals, Fourtli Circuit. Pebruary 23, 1910.) 

No. 908. 
CoNTEACTS (§ 117*)— Legalitt— Public Polict— Agbeement in Pabtial Re- 

STBAINT OV TRADE. 

An agreement by tlie seller, on a sale of a liquor business, stock,' and 
good wlU, tbat he will not engage in a llke business in that or any ad- 
joining county for a period of six years, uor assist any one else in such 
business, and that he will remove from such territory and maintain hia 
résidence elsewhere for five years, is not unlawful as against public pol- 

•For other cases see same topic à § ntjmeer In Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indeie» 
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icy, In the absence of pïoof that it was not a reasonable provision for the 
protection of the purcliaser in the business. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 554-569 ; Dea 
Dig. § 117.*] 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia, at Charleston. 

Action by S. G. Walker against A. C. Lawrence. Judgment for 
défendant, and plaintiflf brings error. Reversed. 

Wesley Mollohan, W. G. Mathews, and Mollohan, McClintic & 
Mathews, for plaintiff in error. 

W. E. Chilton, H. D. Rummell, Chilton, McCorkle & Chilton, and 
Rummel & Higginbotham, for défendant in error. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and CON- 
NOR, District Judges. 

BRAWLEY, District Judge. This is an action in assumpsit upon 
four promissory notes, aggregating $9,000, exclusive of interest, dated 
February 15, 1907, executed by Walker, Lawrence & Co., a corpora- 
tion, indorsed by Lawrence, the défendant, and delivered to the plain- 
tiff. Afterwards, to wit, April 33, '1907, the plaintiiï and défendant, 
together with said Walker, Lawrence & Co., and one Clark and Wat- 
son, made and entered into a certain agreement in writing, duly signed 
and sealed, whereby ail the goods, wares, merchandise, and other prop- 
erty therein set forth, including the notes described, was sold by 
Lawrence to the plaintiff, who assumed said notes, and agreed to save 
said Walker, Lawrence & Co. and A. C. Lawrence harmless relative 
thereto. About two months thereafter, to wit, June 36, 1907, another 
agreement in writing was made, duly signed and sealed, by ail the 
parties thereto, reciting the contract of April 23d. This last contract 
is set forth in full in the déclaration, and by it it appears that Law- 
rence, the défendant, bought from Walker, the plaintiff, the business 
theretofore vested in Walker; Lawrence agreeing to assume payment 
of the notes and to indorse on them the words : "With interest from 
July 1, 1907." 

Walker, Lawrence & Co. was a corporation engaged in the whole- 
sale and retail liquor business in Kanawha county, W. Va., and the 
property described in the agreements consisted of real estate, leases 
and contracts, bottling house, béer cases, bottles, and horses and wag- 
ons, stock of liquors, licenses, book accounts, and bills receivable. The 
case was heard upon demurrer, which the court sustained, upon the 
ground that one of the considérations of the contract "is contrary to 
public policy, to wit, the part thereof wherein the said S. G. Walker 
agrées to remove from and stay out of the county of Kanawha and 
adjoining counties, and to refrain from engaging in the liquor business 
as set forth in said contract," and the judgment of the court was that 
the action be dismissed. The conclusions reached by us render it un- 
necessary to consider the first assignment of error, to wit, that "the 
court erred in requiring profert and granting oyer, over the objection 
of the plaintiff of the April contract mentioned in the déclaration." 

•For pl.ber cases, see same topic & § nx;mi;er ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The plaintiff, in the contract of June 36, 1907, agreed to sell and con- 
vey ail of his rights, title, and interest in the property and business 
described to the défendant and his associâtes, aç f ollows : 

"For the considération mentioned In thls agreement and bill of sale, the 
said party of the flrst part does hereby waive and transfer unto the sald party 
of the third part ail of the privilèges and Interests pertalnlng to the welfare 
of the parties to thls agreement In said business, wlthout any réservation 
whatsoever, and agrées not to enter Into or engage In the wholesale or retall 
liquor business in the county of Kanawha, West Virginia, for a perlod of six 
years from this date, and agrées further that he wUl not ald any person, flrm 
or corporation, or promote the interest of any person, flrm or corporation, now 
or hereafter engaged in the wholesale or retall liquor business, whose inter- 
ests may confllct with the Interests of the second, third and fourth parties to 
thls agreement, and for the considération hereln mentioned the good-will of 
the said S. G. Walker In the business herein mentioned Is conveyed to the 
party of the third part, and It is hereby understood that the said S. G. Walker 
will not do any aet, directly or Indirectly, to Interfère with or which shall in 
any way be inimieal to the sald liquor business of the parties of the second, 
third and fourth parts, whether sald business Is conducted by the sald parties 
in thelr Indlvldual capacltles, or by their asslgns or otherwlse." 

It is further stipulated that : 

"If the party of the flrst part shall engage In the wholesale or retall liquor 
or béer business, or become interested in any manner whatsoever in any of 
the said counties of the state of West Virginia, elther directly or indirectly, 
at any tlme, wlthin the perlod of six years next succeedlng thls date, or shall 
encourage or aid any person, flrm or corporation to engage In any business or 
to do any act, or shall hlmself do any act, directly or Indirectly, to Interfère 
with or which shall in any way be Inlmlcal to the business of the said second, 
third and fourth parties to thls agreement, or thelr asslgns or shall by any 
act or utterance vlolate any of the provisions of this agreement, he shall pay 
as llquldated damages to the sald party of the third part the sum of $15,- 
000.00. The $9,000.00 in notes herelnbefore described and required to be de- 
posited with the cashler of the Kanawha Valley Bank, shall be held by the 
said cashler as above required, untll each and ail of the said notes mature, 
and if at any tlme before or after maturlty of any or ail of said notes the 
said party of the first part shall become Uable to pay the sald $15,000.00 as 
above set out, then such of the sald notes as may be In the hands of said 
cashler shall be turned over to the party of the third part and the same ered- 
Ited upon the am'ount of liquldated damages above agreed upon. In default 
of payment of any of the aforesaid notes by the party of the third part to the 
party of the first part, as they become due, then In that event, ail the notes 
herein mentioned shall become due and payable on demand." 

There is a further stipulation as follows: 

"The sald S. G. Walker further agrées that he will wlthin slxty days from 
the date remove from the said territory (conslsting of the county of Kanawha 
and adjoining counties). and for the perlod of five years next succeedlng the 
date of the agreement, llve and réside outside of the said territory ; If sald 
Walker does not wlthin slxty days from the date of thls agreement remove 
from the territory aforesaid he expressly agrées that the notes for $9,000.00, 
herelnbefore required to be deposited vrlth and held by the cashler of the 
Kanawha Valley Bank, shall be turned over by said cashler to the party of the 
third part, and canceled. If the said party of the flrst part shall after re- 
moving, return and llve and réside wlthin the sald territory at any tlme with- 
in the flve years next succeedlng the date of thls agreement, he agrées and 
binds himself to pay to the party of the third part as liquldated damages the 
sum of $15,000.00, and any notes heretofore required to be deposited with the 
said cashler, which may then remain In his hands, shall be turned over to the 
said A. L. liawrence as a crédit on the amount of such liquldated damages." 
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The déclaration avers that S. G. Walker is a citizen of the state of 
Pennsylvania ; tliat he has fully and in ail respects complied witb 
each and every provision of said agreement; that he had placed said 
notes in the hands of the Kanawha Valley Bank, to be held in accord- 
ance with the terms thereof, and to be paid and collected at the re- 
spective maturities of the notes; that when one of the notes, dated 
February 15, 1907, payable 11 months after date, for $3,000, became 
due and payable, according to the face atid ténor thereof, it was duly 
presented for payment, and payment refused; and that by reason of 
the agreement mentioned each and ail of the notes, upon failure of 
the payment of the one which first matured, became at once due and 
payable, without regard to the date of their maturity. 

The only question for détermination is whether the considérations 
mentioned in the judgment on demurrer and hereinabove specifically 
set forth are côntrary to public policy. The record does not contain 
any opinion of the learned judge below, setting forth the reasons of 
his décision. One of the greatest jurists of our day, Jessel, M. R., 
said : 

"The suit taises points of the very greatest importance as regards the gên- 
erai law, upon which I can give my opinion — and I say my opinion advisedly, 
because I am free to confess that the law is not so clearly settled on the point 
that the judge can lay down the law ; he can only gIve hIs opinion of the 
law. Judlclal opinion has varled a great deal, and must vary. a great deal, 
when you consider the ground upon which that judicial opinion or those judl- 
clal opinions hâve been founded. This Is a branch of the law which dépends 
upon what is commonly called 'public policy.' Now, you cannot lay down any 
définition of the term 'publie policy,' or say it comprises su eh and sueh a pro- 
posai, and does not comprise such and such another ; that must be, to a great 
estent, a matter of Indlvldual opinion, because what one man, or one judge, 
may thirik against 'public policy,' another may think altogether excellent 'pub- 
lie policy.' Consequently, it is impossible to say what the opinion of a nian or 
a judge might be as to what 'public policy' is." 

By the ancient common law a man was not allowed to restrain him- 
self by contract from exercising any lawful craft or business in 
his own way, and this doctrine is saidto hâve grown oyt of the Eng- 
lish law of apprenticeship, which forbade the exercise of any regular 
trade or handicraft except after a long apprenticeship and admission 
into some guild or compahy ; but the changed conditions of society 
hâve greatly modified the old doctrine. Men are no longer required 
to follow a particular trade or calling, or run the risk of being without 
work, and thus becoming a burden on the public, and the reasons which 
underlay the old law no longer exist. So f ar as may be gathered from 
the best-considered cases, the rule now seems to be that if the purpose 
of the parties is not in itself unlawful, if it is not unreasonably injuri- 
ons to the public welfare, and does not impose a heavier restraint than 
the interest of the complaining party requires, such agreements will be 
sustained. Chief Justice Tindal, in Horner v. Graves, 7 Bing. 743, 
lays down a rule which has met gênerai acceptance : 

"We do not see how a better test can be applied to the question, whether 
reasonable or not, than by considering whether the restraint is such as to af- 
ford a fair protection to the interests of the party in favour of wliom it is 
given, and not so large as to interfère with the interests of the public. What- 
ever restraint is larger than the necessary protection of the party can be of: 
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no beneflt to either ; It can only be oppressive, and If oppressive it la In ttie 
eye of tlie law unreasonable." 

The agreement hère relates to the sale of the liquor business in the 
county of Kanawha, and the seller agrées not to engage in a like 
business in the county of Kanawha, or the adjoining counties, for a 
period of six years, and, as additional assurance against his setting 
up a compétitive business in that locality, he agrées to remove there- 
from and to remain away for a period of five years. It is difficult to 
see how such a contract contravenes any principle of public policy. 
It rhay be a convenience to the public that the liquor business be car- 
ried on in any particular community; but it is not a public necessity, 
certainly not a necessity that it be carried on by any particular person. 
The public may prefer to deal with such person rather than with the 
party to whom he sells ; but it is not obliged to do so, and, so long as 
the transaction fails short of a conspiracy to control priées by creating 
a monopoly, the public does not suflfer; while, on the other hand, it 
would seem to be an unreasonable restriction to the freedom of con- 
tract, and an invasion of private right, if a party were precluded from 
selling his business at the best price by an agreement not to compete 
with the person to whom he sells. "Many of thèse partial restraints on 
trade," says Baron Parke in Mallan v. May, 11 Mees. & W. 652, "are 
perfectly consistent with public convenience, and the gênerai interest, 
and hâve been supported, such as a case of the disposing of a shop 
in a particular place with the contract on the part of the vendor not 
to carry on a trade in the same place. It is in effect the sale of a 
good will and ofiFers encouragement to trade by allowing a party to 
dispose of ail the fruits of his industry." The laws relating to the 
sale of intoxicating liquors in West Virginia hâve not been brought to 
our attention, and we cannot assume that it is the public policy of that 
State to encourage or allow every one who chooses to engage in that 
business, and that agreements tending to restrict the number of per- 
sons so engaged are répugnant to public policy. In most of the states 
with whose laws we are familiar, heavy taxes and onerous conditions 
are imposed for the express purpose of limiting the number of those 
who shall sell intoxicating liquors. A contract like this, therefore, is 
not obnoxious to the objection that it tends to create a monopoly. 

Judge Taft, in U. S. v. Addyston Pipe & Steel Company, 85 Fed. 
273, 29 C. C. A. 141, 46 L. R. A. 132, reviews many of the cases on 
this subject, and says; 

"For the reasons given, then, covenants In partial restraint of trade are gen- 
erally upheld as valid when they are agreements: (1) By ttie seller of prop- 
erty or business not to compete with the buyer in such a way as to derogate 
from the value of the property or business sold ; (2) by a retiring partner not 
to compete with the flrm ; (3) by a partner pending the partnership not to do 
anytliing to interfère by compétition or otherwise with the business of the 
firm," etc., etc. 

One of the leading American cases is Diamond Match Company v. 
Roeber, 106 N. Y. 473, 13 N. E. 419, 60 Am. Rep. 464, where the 
court held valid the agreement of the défendant who had sold his 
match manufacturing business, with the good will, to a corporation 
then engaged in the same business, and covenanted with the purchaser 
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and its assigns not to engage within 99 years in the like business în 
any of the United States or territories, except Nevada and Montana. 
In Oregon Steam Navigation Company v. Winsor, 30 Wall. 64, 22 
L. Ed. 315, Mr. Justice Bradiey says: 

"Cases must be Judged according to thelr circumstances, and can only be 
rightly judged when the reason and grouuds of the rule are carefuUy consld- 
ered. There are two principal grounds on whlch the doctrine is founded that 
a coutract in restreint t>t trade Is void as against public policy. One is the 
injury to the public by belng deprived of the restricted party's industry. The 
other is the injury to the party himself by being precluded from pursuing his 
occupation, and thus being prevented from supporting himself and his family. 
It is évident that both thèse evils occur when the contract is gênerai not to 
pursue one's trade at ail, or not to pursue it in the entire realm or country. 
The country suflfers the loss in both cases, and the party Is deprived of bis 
occupation, and Is obliged to expatriate himself In order to follovs' it. The 
contract that is open to such grave objection Is clearly against public policy ; 
but If nelther of thèse evils ensue, and If the contract is founded on a valid 
considération, and a reasonable ground of beneflt to the other party, it is free 
from objection and may be enforeed." 

In Gibbs v. Baltimore Gas Company, 130 U. S. 396, 9 Sup. Ct. 553, 
32 L,. Ed. 979, the court held that combinations among those engaged 
in business impressed with a public or quasi public character, mani- 
festly prejudicial to the public interest, could not be upheld, and that 
contracts which impose a restraint, though only partial, upon business 
of such character, would not be enforeed, but it held that "where the 
public we'lfare is not involved, and restraint upon one party is not 
greater than protection to the other party requires, a contract in re- 
straint of trade may be sustained." 

In National Enameling & Stamping Company v. Habermari (C. C) 
120 Fed. 415, Judge Platt, after tracing the history of the doctrine in 
an interesting opinion, holds that a restrictive covenant, unlimited as 
to time, covering the entire United States, being in part considération 
of a payment for good will sold, is ancillary to the main lawful con- 
tract, and is reasonable, and ho broader than is necessary to save the 
covenantee the rights and privilèges for which he bas paid, and may 
be enforeed. 

In the Third Edition of Pollock on Contracts, pp. 478, 479, may be 
found a list of the leading English cases between the years 1855 and 
1899, in which restrictions were held reasonable. 

In Nordenfelt v. Maxim Nordenfelt Company, [1894] App. Cas. 
535, the extent of restriction in time was 25 years, and unlimited in 
space. 

It would be useless to go further and to cite innumerable cases 
which hold that agreements for a considération not to engage in a 
particular business for a limited time in a limited territory ar.e not 
illégal or contrary to public policy. The territory embraced within 
the county of Kanawha and adjoining counties is not an unreasonable 
.limitation of the space within which the plaintiff covenanted not to 
engage in business in compétition with his Vendée, nor is the period of 
six years an unreasonable time ; but it is contended, with apparent 
seriousness, that Walker's agreement to remove from said territory 
within 60 days, and to live and réside outside of it for the period of 
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5 years, is "illégal and immoral," in view of the peculiar nature of the 
liquor business, and the question is asked on page 13 of the printed 
brief , submitted by défendant in error : 

"Can we not assume, with such a remarkable provision, that Walker pos- 
sessed some secret influence with relation to the liquor trafic, llcenses, etc., 
that made It imperative for Walker to agrée to leave the prescrlbed territory 
within 60 days before Lawrence would purchase the property?" 

We must infer that Lawrence attached much conséquence to the 
stipulation that Walker should not réside within the-territory described, 
for it is expressly agreed that in case he failed to remove therefrom 
the $9,000 of notes should be canceled ; but we fail to see wherein such 
an agreement is either illégal or immoral. It is a matter of common 
knowledge that within those communities where there are severe re- 
strictions upon the liquor traffic there is much illicit business in liquors 
carried on by those who, in the parlance of the day, are called "blind 
tigers," and it may be that Lawrence suspected Walker of such dan- 
gerous proclivities, and believed that Walker's agreement not to com- 
pete within that territory would be more completely carried out if he 
removed therefrom. Without some proof, we could not say that this 
restraint is more extensive than was reasonably necessary for the pro- 
tection of the vendee in the enjoyment of the business purchased. An 
agreement not to réside within a certain limited territory is not in 
itself illégal. It was so expressly decided in an early case in the Court 
of Exchequer (Dendy v. Henderson, 10 Ex. 194) Hurlstone and Gor- 
don, which was an agreement between plaintiff, a soliciter, and the de- 
fendant, who was employed at a salary as a résident clerk, and the 
défendant agreed that he would not for the space of 21 years, notwith- 
standing the decease of the plaintiff, réside in the parish of Tormohan 
or St. Mary's Church, or within 21 miles thereof, or carry on therein 
or within the distance af oresaid, during the period of 21 years, any 
business of the description of that carried on under the agreement. 
The déclaration on this agreement alleged as a breach that the défend- 
ant resided in the parish of T., and during said period of 21 years 
carried on business in the said parish of the description of that carried 
on under the agreement, and there was a plea that, although the de- 
fendant resided in the parish of T., yet he did not so réside for the 
purpose or with the intention of carrying on business of the description 
of that carried on under the agreement. It was held that the restric- 
tion was not unreasonable, and was good in law. Alderson, B., in 
the colloquy during the argument, as appears in the report, says : 

"Is it clear that the protection of the plaintiff does not require that the àct- 
fendant should not réside within the prescrlbed llmlts? The défendant must 
perform his agreement, unless he can clearly establish that tlie restraint is 
unreasonable." 

Platt, B., says: 

"The restriction as to residing within the particular distance seems to me 
a reasonable restriction In order to protect the other party." 

Some stress is laid in the argument before us on the provision which 
appears in the contract of April 23d, whereby Lawrence sold the 
business to Walker, and it was agreed that Walker should promote the 
177 F.— 24 



i370 17T FEDERAL REPORTER. 

Personal political ambitions of the said A. C Lawrence. Agreements 
of that kind mugt necessarily receive judicial condemnation ; but there 
is no such provision in the çontract of June 26th, which is hère sued 
upon. We hâve already stated the grounds upon which the court be- 
low sustained the demurrer, and the reasons that lead us to conclude 
that there was error in such ruling; but as one of the assignments 
of error goes to the gênerai demurrer, and the défendant in error 
would be entitled to an affirmance if on the whole record the judgment 
of the court below was right, we hâve carefully considered the other 
grounds which were not specifically mentioned in the order of the 
lower court, and are of opinion that the demurrer cannot be supported. 
Much of the argument of the défendant in error is incompréhensible to 
us. It is said that "this transaction savours of a whisky combine," 
that the contracts show "efforts upon the part of the parties to traffic 
in whisky licenses, and public office, and so word the writing as to 
allow the considérations for thèse illégal proceedings to pass through 
a court of justice." 

; Two contracts appear in the record. In that of April 23d Walker 
sold to Lawrence and transferred his good will in the business sol.d, 
agreeing not to engage as a competitor therein of Walker, Watson & 
Glàrk for a period of six years in Kanawha county, with one excep- 
tion, specified. In the çontract of June 36th, which is hère sued on, 
Walker sold his interest in the same business to Lawrence, agreeing 
not to compete with the parties to whom he sold in Kanawha and the 
adjoining counties for the period of six years, without any réservation, 
and to remove and live outside of that territory for the term of five 
years. The hidden motives which underlay thèse transactions are 
beyond our ken, and we do not know that such motives are the proper 
subject of judicial inquiry. The motives of coyenantees are nOt the 
test of the vaUdity of contracts. Agreements not to compete within 
a lirnited territory and for a limited period of time are admittedly not 
unreasonably injurions to the public welfare. The agreement on the 
part of the seller that he would remové from and réside outside of the 
territory named was apparently for the purpose of securing more com- 
plète compliance on the part of the seller with his promise not to com- 
pete with his vendee. It may be that this was a heavy restraint ; but 
the seller bas, according to the decla.ration, performed his agreement, 
and it does not lie with the purchaser, who imposed this condition, to 
complain of it. It was not an unlawful condition, and it is the duty 
of courts, wherever possible, to construe the çontract to be valid rather 
than void. "If there is one thing more than any other which public 
policy requires, it is that men of f ull âge and compétent understanding 
shall bave the utmost liberty of contracting, and that contracts, when 
entered into freely and voluntarily, shall be held good and shall be 
enforced by courts of justice." Jessel, M. R., in Printing Company 
V. Samson, 19 Eq. Cas." 462. 

' The judgment of the court below in sustaining the demurrer is re- 
versed. 
Reversed. 
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UNITED STATES v. DAVIES, TURNEE & CO. 

(Circuit Court of Appeals, First Circuit March 4, 1910.) 

No. 841 (2,053). 

1. CUSTOMS DUTIES (§ 36*)— CONSTBTJOTION OF TaBIFF LaWS— CLASSIFICATION— 

Handmade Peinting Paper. 

Under Tariff Act July 24, 1897, c. 11, § 1, Schedule M, pars. 396, 401, 30 
Stat. 187, 189 (U. S. Comp. St. 1901, pp. 1671, 1G72), handmade printlng 
paper is dutiable as "handmade" rather than as "printing paper," even 
when sultaWe for printlng. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dig. §§ 115-120 ; • 
Dec. Dig. § 36.*] 

2. Customs Ddties (§ 36*)— Consteuction or Tabift Laws— Polict of Law— 

HiSTOKY OB LEGISLATION. 

In construing the application of the terms "handmade" and "printlng" 
as applied to paper imports, considération was given to the évident intent 
of Congress (1) as revealed in numerous successive tarife acts to reduce 
the duties on printing paper for the beneflt of the ordinary reading public, 
and (2) by elevatlng handmade paper into a new class, now that it has 
become In the art of printing a luxury. 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. §§ 115-120; 
Dec. Dig. § 36.*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For décision below, see 172 Fed. 298. The Circuit Court reversed 
a décision by the Board of United States General Appraisers, which 
had affirmed the assessraent of duty by the collector of customs at 
the port of Boston. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Martin T. Baldwin, Sp. 
Atty., of counsel), for the United States. 

Comstock & Washburn (Albert H. Washbum, of counsel, and 
Searle & Pillsbury and George J. Puckhafer, on the brief), for ap- 
pellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This appeal relates to the classification 
of handmade paper. The importers claim that it should hâve been 
classified under paragraph 396 of the customs act of 1897 (Act July 
24, 1897, c. 11, § 1, Schedule M, 30 Stat. 187 [U. S. Comp. St. 1901, 
p. 1671]), "Printing paper, unsized, sized or glued, suitable for books 
and newspapers," beginning with such paper "valued at not above two 
cents per pound," carrying a duty of 0.3 cent per pound, and closing 
it with such paper valued "above five cents per pound," carrying a 
duty of 15 per cent, ad valorem. The United States claim that it 
should be classified under paragraph 401 as "handmade paper, weigh- 
ing not less than ten pounds and not more than fifteen pounds to the 
ream," assessed at 2 cents per pound and 10 per centum ad valorem, 
or "weighing more than fifteen pounds to the ream," paying 3% cents 
per pound and 15 per centum ad valorem, and foUowed by a provision 

•For other cases see same toplc & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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that "every one hundred and eighty thousand square inches shall be 
taken to be a ream." The Circuit Court decided in favor of the im- 
porters, feeling itself persuaded to follow décisions of the United 
States Circuit Court of Appeals for the Second Circuit. 

Aside from any pecuHar rules in référence to the interprétations of 
customs statutes estabUshed by décisions of the courts, the interpré- 
tation claimed by the United States is the natural reading of the stat- 
ute. It is true that handmade paper fàlls within the gênerai descrip- 
tion given by paragraph 396 ; but the word "handmade" is denomina- 
tive, and not merely descriptive. It is a name, and is spécifie, and not 
gênerai, and therefore, on the natural reading of the statute, controls, 
although, of course, under some circumstances, the common sensé of 
the matter, and the force of other provisions of a statute, and the sur- 
rounding circumstances, might make what is descriptive overrule that 
vs^hich enumerates. 

Our rule of interprétation, we understand, is the same as that ap- 
plied by the Suprême Court in Robertson v. Glendinning, 133 U. S. 
158, 159, 160, 10 Sup. et. 44, 33 L. Ed. 298, and in United States v. 
Perry, 146 U. S. 71, 75, 13 Sup. Ct. 36, 36 L. Ed. 890. In view of 
those décisions, which run so close to the case before us, it is only 
necessary to paraphrase them to sustain absolutely the présent prop- 
osition of the United States. 

Moreover, the gênera) history of this particular art leads directly 
to this resuit. Handmade paper first appears eo nomine in the tariff 
act of 1897. The modem history of dutiable printing paper is as fol- 
lows : Commencing with Act July 30, 1846, c. 74, 9 Stat. 42, the rev- 
enue tariff act, following through the two acts of March 3, 1857 (11 
Stat. 192, c. 98), and March 2, 1861 (13 Stat. 179, c. 68), which were 
still revenue acts, the latter some what advanced on account of the 
necessities of the war, printing and book paper, unsized, paid rela- 
tively duties of 20 per cent., 15 per cent., and 30 per cent, ad valorem. 
Act March 3, 1863, c. 77, 12 Stat. 742, restored the duty of 20 per 
cent, which continued through Act June 6, 1872, c. 315, 17 Stat. 230. 
In 1883 (Act March 3, 1883, c. 121, 23 Stat. 488) this duty was reduced 
to 15 per cent, and so it continued until the act of 1897. In 1872 a 
new class, cônsisting of sized and glued printing paper, was assessed 
at 25 per cent, ad valorem, and so continued until 1883, when it was 
assessed at 20 per cent, ad valorem. In. 1897 both sized and unsized 
ordinary printing paper were run into one class, as we bave shown. 
Thus it appears that, in the face of the gênerai advance in customs 
duties, the rates on printing paper in ordinary use were constantly 
reduced. It needs no argumentation to establish the proposition that 
this réduction was for the benefit of the ordinary reading public, and 
not for the benefit of any exclusive class or of any class using paper 
of exclusive manufacture. 

Pulp for the manufacture of paper, this being from grass, first ap- 
peared in 1870 as free. A f ter that, ordinary paper for printing both 
books and newspapers was rapidly cheapened by the introduction of 
machinery capable of making and using wood pulp. It is a matter of 
common knowledge that handmade paper is now relatively a luxury. 
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This apparently attracted attention in 1897. The common sensé of 
the matter is that handmade paper was then elevated into a new class, 
and was thus especially distinguished from the ordinary printing pa- 
per for books and newspapers, and thenceforth segregated in the cus- 
toms laws, carrying a higher rate of duty. The resuit is that the 
diminishing rates of duty, intended for the benefît of the gênerai 
reading public, should be held to cover only such paper as that pub- 
lic uses, in favor of dififusing gênerai literature and the knowledge 
of the news of the world. There is no reason that can be advanced 
why Congress should continue to give the users of handmade paper 
the constantly diminishing rates of duties imposed on common print- 
ing paper. 

Emphasis is placed on the fact that, with référence to paper for 
books and newspapers, the word "only" and the world "exclusively," 
found in previous acts in this connection, hâve been dropped out in 
the act of 1897. The previous acts read in substance : "Printing pa- 
per suitable only for books and newspapers." Paragraph 396, in 
question hère, reads : "Printing paper suitable for books and newspa- 
pers." The object of thîs change, of course, was simply to broaden 
out in favor of the ordinary reader or the manufacturer of ordinary 
reading paper, so that they may not be embarrassed by the narro-.ving 
words "only" or "exclusively." This fully accounts for their omis- 
sion; and, at any rate, no sound argument can be built up from it 
in favor of importers of handmade paper. 

Apparently, also, there is no settled practice of the departments 
with référence to this word "handmade." It never came into the stat- 
ute until 1897 ; and while, according to the testimony of the importers 
hère, there was a period continuing for some time in which they paid 
duties on handmade paper which could be used for printing at the 
rates provided in paragraph 396 ; nevertheless, in the collection district 
of New York, a différent practice seemed to prevail. It appears that, 
previous to January 27, 1902, the customs officers at New York as- 
sessed this duty under paragraph 401. This was sustained by the 
General Appraisers (T. D. 23,486; G. A. 5,067) by décision dated 
January 27, 1902. This is the identical assessment which came before 
the Circuit Court for the Southern District of New York in Miller 
V. United States, 128 Fed. 469, decided on January 29, 1904. Very 
clearly there is not enough in the record to sustain the proposition that 
there was any settled usage in favor of the importers for any length 
of time, according to the practical rules usually applied with regard 
to that topic. 

The only question, therefore, is whether the décisions in the Second 
circuit are to hâve the efïect given to them by the Circuit Court. On 
a careful study of them, they do not seem to be of sufficient breadth 
and clearness to require us to départ from what is the natural inter- 
prétation of the statute in question. Otherwise we would, as usual, 
follow them. The original case on which the importers rely, Miller 
v. United States, affirmed by the Circuit Court of Appeals, 135 Fed. 
349, 68 C. C. A. 131, has been more or less eut down by the same 
Court of Appeals in Benneche v. United States, 153 Fed. 861, 83 C. 
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C. A. 43, and United' States v. Seyd, 158 Eed. 408, 85 C. C, A. 518, 
although it is true, as said by the Circuit Court hère, the précise con- 
dition of facts involved in the Miller suit was not before the court in 
either oî the two last cases. 

The judgment of thé Circuit Court is reversed, and the case is re- 
manded to that court, with directions to enter a judgment in favor of 
the United States. 



RIEDEL et al. v. WEST JERSEY & S. R. 00. 

(Circuit Court of Appeals, Third Circuit. February 21, 1910.) 

No. 68 (1,274). 

1. NEGLIGENCE (I 33*) — Dangerotts Pbemises— Trespassers. 

Though the owner of promises is not bound to guard or proteet a tres- 
passer from dangers lurking thereon, he is liable for an Injury to tbe 
ti-espasser, if willfully Inflicted. 

[Ed. Noté. — For other cases, see Négligence, Cent. Dig. §§ 45-47; Dec. 
IMg. § 38.*] 

2. Blecteicity (§ 15*) — Electric Thied RAri/— Injxtrt to Tbespassers. 

Defendant's railroad was equlpped with the third-rail electrlc System*, 
the rail carrying the power being similar to and parallel to the other rails. 
The rail was not covered or proteeted, except at crossings and stations, 
and normally carried 675 volts, which was sufflcient to injure or kill a 
person coming in contact therewith. PlaintifE was between seven and 
eight years old, and while playing in the back yard of the house of f rlends 
he was visiting, which abutted on the right of way, was attracted by 
flowers growing on the far slde of the rails, whereupon plaintifE's com- 
panion opened the gâte In the right of way fence and started to pluck 
the flowers. PlaintifC in some manner fèll on the rail and was shocked 
and burned, recelving permanent injuries. Held, that there was no Im- 
plled invitation or Ucense by défendant to childreu to enter the premises, 
and that défendant owed plalntlff no duty to cover the rail, nor did the 
facts show willful injury. 

[Ed. Note. — For other cases, see Électricity, Dec. Dig. § 15.*] 

In Error to the Circuit Court of the United States for tlie Eastern 
District of Pennsylvania. 

Action by Louis Riedel, by his father and next friend, John M. 
Riedel, and John M. Riedel in his own right, against the West Jersey 
& Seashore Railroad Company. Judgment for défendant, and plain- 
tifïs briilg error. Affirmed. 

See, also, 170 Fed. 816. 

Evans and Forster, for plaintiffs in error. 
John Hampton Barnes, for défendant in error. 

Before GRAY, BUFEINGTON, and LANNING, Circuit Judges. 

GRAY, , Circuit Judge. The writ of error in this case brings up 
from the court below a record disclosing the foUowing facts : 

Louis Riedel, who by his father and next friend brought suit in the 
court below, was a boy between seven and eight years of âge, and was 

*For other cases see same toplo & i numbkh in Dec. & Am. Dics. 1307 to date, & Rep'r Indexe» 
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permanently injured by falling across the electric third rail of the 
West Jersey & Seashore Railroad Company, the défendant. 

The day the injury occurred, he had been taken by his parents 
from Philadelphia, where they resided, to spend the day with some 
friends, the yard bi whose house abutted against the line of the right 
of way of said défendant company, just above the village of West- 
field, N. J. THe right of way of the défendant company near this 
point, as well as elsçwhere, was fenced with a three-strand wire fence, 
about four feet high, but at the premises in question there was a picket 
fence dividing the same from the right of way of the défendant com- 
pany, about five feet in height, which served as part of the line fence 
of said company, the wire fence coming up to and ending at each end 
of this picket fence. In this picket fence was a gâte opening onto the 
defendant's right of way. 

The défendant company was originally chartered as a steam rail- 
road, but, by the revision of the act of the Législature of New Jer- 
sey concerning railroads, in 1903, the power was conferred upon it 
to substitute for steam any other motive power which it might deem 
best adapted to the economical opération of its railroad, and to use 
such devices and appliances for conducting and distributing power as 
might be required. Accordingly, at the time of the accident, and for 
a considérable period prior thereto, the company had installée! an elec- 
tric System for the opération of its road, the electricity being conveyed 
from the power house through what is known as a "third rail." This 
rail was situated between the two tracks upon which the cars traveled, 
but was in close proximity to the rail on one side and ran parallel there- 
with. It was in ail respects like the rail which carried the cars and 
was without cover or protection of any kind, so that, to a casual ob- 
server, there was nothing to distinguish it in appearance from the 
other rails. The current of electricity carried by this third rail was 
normally 675 volts, a charge sufïicient to seriously injure or even de- 
stroy the life of any one coming in contact therewith. This road ran 
entirely across the state of New Jersey, from Camden to Atlantic 
City, a distance of some 60 miles. At stations and road crossings, the 
third rail was covered, so that persons using said stations and cross- 
ings were protected therefrom; but, with thèse exceptions, through- 
out the entire length of the road, the third rail was uncovered. 

On the day of the accident, the plaintiff, Louis Riedel, with two com- 
panions of about the same âge, a boy and a girl, were playing to- 
gether in the back part of the lot above described. What then occurred 
is thus stated : 

"Looklng through the fence, they saw and were attracted by some flowers 
growing on the other side of the rails, and went to the gâte to open it. Find- 
ing it fastened, the plaintifï's companion, as he testifiéd, 'put a nail or a pièce 
of wood, then pulled It out again, and It came open.' Having thus unbolted 
the gâte, the two started to pluck the flowers. The first 'boy crossed the 
traclss In safety, but the plaintifC fell, apparently having tripped over some- 
thing, and, coming in contact with the third rail, was shocked and. burned by 
the electric current, sustaining severe and permanent injuries." 

Upon thèse facts, the court directed a verdict for the défendant, and 
upon exceptions to this charge of the court, the case cornes before us 



376 177 FEDBBAL REPORTER. 

upon two assignments, alleging error in this action of the court. The 
facts are simple and undisputed, and the single question for our dé- 
termination is, whether or not the défendant company owed a duty to 
the plaintifï to use such care in guarding and protecting this third 
rail as would hâve prevented the in jury which happ'ened to him, or, as 
more generally put by the défendant — is a property owner, who main- 
tains on his premises a dangerous agency in the proper exercise and 
use of his premises, responsible to a child trespagsing thereon who is 
hurt by contact with such agency, if there is nothing about it to entice 
or attract him, and where the owner has done nothing to invite such 
trespasser on his premises, or has any reason to expect that he will 
come upon them? 

The exceeding danger presented by the "third rail," which has re- 
cently come into use in the opération of important electric roads, when 
such rail is uncovered and exposed, justly challenges our attention. 
The character, however, of this dangerous and death-dealing agency 
must not be allowed to obscure the well-settled principles by which 
the duty of the owner of premises, upon which such dangerous agency 
or instrumentality is situated, with respect thereto, is to be determined. 

The plaintifif was a trespasser, and it must therefore appear, in or- 
der that he may recover from the défendant, that his case is an excep- 
tion to the ordinary and well-settled rule, that the owner of premises 
owes no duty to a trespasser, whether an infant or adult, to keep such 
premises in a nonhazardous condition, or to protect him against con- 
cealed dangers lurking thereon. The contention of plaintifï's counsel, 
urged with much ability and insistence, is that the extrême danger aris- 
ing from the exposed third rail \vas a concealed danger, by reason 
of the fact that the third rail, in size and appearance, was undistin- 
guishable from the other rails by a boy of the immature âge of the 
plaintiff, there being no évidence that he had been informed or in any 
way made aware of the character of such rail. It is therefore con- 
tended that the maintenance of this instrumentality argued such a 
wanton recklessness as to conséquences on the part of the défendant, 
and willingness to inflict in jury, as would render it liable to the plain- 
tifï, even though he were technically a trespasser. Of course, though 
the owner of premises may owe no duty to guard and protect a tres- 
passer from dangers lurking thereon, he has no right willfully to in- 
flict injury on such a trespasser. It is on this ground that the so- 
called "spring gun" cases hâve been decided. Whether the conduct 
of such owner, in maintaining a dangerous situation or instrumental- 
ity on his land, would amount to such a wanton and reckless indif- 
férence to conséquences as would imply a willingness to inflict an in- 
jury on a trespasser, must dépend upon the circumstances of the case. 
There is a class of cases well known, in which it is held that a railroad 
company is liable, where its servants in charge of moving trains will- 
fully run down a person in full view upon its tracks, even though they 
hâve given warning of their approach, and even though such person 
be a trespasser. Such cases serve to illustrate the proposition, that 
one may not willfully injure even a trespasser upon his premises, Of 
this class are the cases referred to by the counsel for plaintiff. Chicago 
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Transfer R. Co. v.' Gruss,.300 111. ,195, 65 N. E. 693 ; Chicago Transfer 
R. Co. V. Kotoski, 199 111. 383, 65 N. E. 350 ; Lafayette, etc., R. Co. v. 
Adarns, 26 Ind. 76. 

But thèse décisions do not support the contention, that the mère 
maintenance of a dangerous instrumentality upon one's land for ordi- 
nary and lawful purposes, and incident to its natural use in carrying 
on a lawful business, makes such a one a willful tort-feasor with re- 
spect to a trespasser who has coma within its danger. In the prés- 
ent case, there was nothing willfully injurious in the defendant's in- 
stalling upon its own premises this third rail, dangerous though it was 
to those who came in contact with it, for the lawful purpose of opera- 
ting an electric railway System, nor can we say from that fact alone, 
or from any other évidence in the case, that the nonprotection of the 
third rail was such a wanton and reckless indifférence to conséquences 
as would legally imply willfulness and intentional wrong, as to any 
injury that might be occasioned thereby, whether that injury was suf- 
fered by an infant or an adult. There is nothing in the case from 
which the purpose to inflict injury can be inferred, as in the "spring 
gun" cases, or a willful indifférence to conséquences, as in the railroad 
cases above referred to. One's right to maintain for a lawful pur- 
pose a dangerous appHance or instrumentality on his own premises, is 
not limited or qualified by the degree in which it may be dangerous. 

The précise question hère involved has recently been decided by the 
Suprême Court of New Jersey, in the case of Sutton against the de- 
fendant in the présent case. 73 Atl. 256. The facts were practically 
the same. The action was for the death of a child 13 years of âge, 
who, in crossing the tracks of the défendant at a point other than a 
public crossing or station, came in contact with a third rail charged 
with electricity, and was killed. It was conceded that the décèdent 
had no légal right to go upon defendant's premises at the point where 
he crossed the tracks. The court below sustained a demurrer to the 
déclaration, and gave judgment for the défendant. The Suprême Court 
affirmed that judgment, saying : 

"The real distinction runnlng through ttie cases seems to me to be this : 

"Wliere the landowner in the development of his property, and solely for 
the purpose of obtaining a more beneûcial user therefrom, Installs upon it an 
appliance which will be dangerous to people coming in contact with it, he 
is under no obligation to trespassers to so guard it that they shall not be 
injured; but where he installs the appliance for the purpose of inflicting 
injury upon the persons or property of those who unlawfully corne upon his 
land, he is liable when harm is Infllcted by such appliances. * * • 

"The right of the plaintifC, therefore, dépends upon whether the défendant 
Company owes to a trespasser upon its right of way the duty of using care 
either to safeguard its third rail in such a way as to prevent hlm from com- 
ing in contact with it, or else of giving hlm notice that such contact is dan- 
generous to life and limb. The rule is settled in this state that a landowner 
is under no obligation to a trespasser to keep his premises in a nonhazardous 
State ; that, as to hlm, the landowner's sole duty is to abstain from acts 
willfully injurious. And this rule Is applicable whether the tresspasser is 
an infant or an adult. 

"In the case in hand, the défendant installed the electric third rail System 
for the more complète bénéficiai use of Its property. In doing so it acted un- 
der législative sanction. • * • 
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"Having the lawful rlght to Install thls System for the opération of Its 
road, it was within the protection of the rule whlch we hâve been discussing, 
and was under no obligation to the deceased except to abstain from acts will- 
fully Injurlous to him. That it failed in this obligation is not suggested in 
the déclaration." 

There is nothing in the record to bring this case within the ratio de- 
cidendi of the so-called "turntable" cases, and other cases decided on 
the same principle, to which the plaintiff refers. In the présent case, 
the railroad property was guarded by a statutory fence, and the gâte 
through which the plaintiff and bis companion enter ed upon the rail- 
road premises was fastened by a boit, which h&d been withdrawn by 
them. There is no évidence that there was anything to allure or en- 
tice children to go upon the railroad premises at the place where the 
accident occurred, and none that children had ever been in the habit of 
entering upon the railroad premises through this gâte, or otherwise, 
for play or amusement, or for any other purposes. The motive of 
the children in attempting to cross the railroad, as testified by the chil- 
dren themselves, was to gather flowers growing on the other side of 
the railroad property. The présent case, there fore, differs obviously 
from the cases referred to, the décisions in them being founded upon 
the maintenance of a dangerous appliance or object on the owner's 
premises which presented enticement and allurement to children, and 
to which they were in the habit of resorting, to the knowledge of the 
défendant. There was thus an implied invitation or license to the 
children to enter upon the premises, by reason of which they were di- 
vested of the character of trespassers, and there was iniposed upon 
the défendants the duty of exercising reasonable care for their pro- 
tection. Railroad Company v. Stout, 17 Wall. 657, 21 L. Ed. 745 ; 
Snare & Triest Co. v. Friedman, 169 Fed. 1, 94 C. C. A. 369 ; Cooke 
v. Midland Great West Ry. of Ireland, L. R. App. Cas. 1909, pt. 2, 
239. 

However déplorable thèse cases may be, we cannot, in order to 
remedy them, disregard those well-settled principles which bave here- 
tofore regulated and limited the restraint imposed upon landowners 
in the use of their own premises. If the comparatively récent use of 
the third rail has developed dangers to the public at large hitherto 
unknown, the Législature of the state may feel called upon to exer- 
cise its undoubted police pOwer, by imposing upon the users of thèse 
instrumentalities such précautions in their use as will measurably af- 
ford protection to those coming within their danger. 

The judgment below is afïirmed. 
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In re BOADAEMOUR. 

(Glrcult Court of Appeals, Sixth Circuit. March 17, 1910.) 

No. 2,003. 

1. Appeal and Ebbob (i 671*)— Review— Recoed— Facts. 

Where, on a pétition to review an order dlsallowing an attorney'a clalm 
for compensation for successfuUy reslstlng the allowanee of claims agalnst 
a bankrupt's estate, there was no flndlng of facts by the référée or judge, 
but the record attached to the pétition for review was limited to the or- 
ders of the référée and District Court, and the opinion of the District 
Judge; whlch was based on the absence of authority to nllow the clalm 
nnder clrcumstances sueh as are hère presented, It could not be consldered 
on review thàt petltioner's employment was had only after the trustée had 
refused to reslst the claims. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dlg. § 671.*] 

2. Baniceuptct (i 482*)— Attobney fob Ceeditoes— Résistance of Claims— 

Fees— Axlowancb from Estate. 

Banlir. Act July 1, 1898, c. 541, | 64b, cl. 3, 30 Stat. 563 (TJ. S. Comp. St. 
1901, p. 3447), permits allowanee of one reasonable attorney's fee for pro- 
fessional services actually rendered to the petltioning credltors in la- 
voluntary cases and to the bankrupt In Involuntary cases whlle performlng 
the dutles prescribed by the act, and to the bankmpt in voluntary cases 
as the court inay allow; and section 62, and General Order 35, par. 3 
(32 C. O. A. xxxlv, 89 Fed. xlil), authorlzes the trustée and recel ver to em- 
ploy attorneys, whose compensation Is part of the expenses of the trus- 
tée or recel ver. Section 64b, cl. 2, provides that, when property of the 
bankrupt transferred or sold shall hâve been recovered for the beneflt of 
the bankrupt's estate by the efforts and at the expense of one or more 
credltors, the reasonable expenses of such recovery may be paid in full 
as a prior clalm. HeM, that an attorney employed by credltors to oppose 
claims after the appolntment of a bankrupt's trustée is not entitled to 
compensation from the estate for hla services, unless, at least, where the 
trustée has refused to make défense. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 482.*] 

Pétition to Review an Order of the District Court of the United 
States for the Eastern Division of the Southern District of Ohio. 

In the matter of the bankruptcy proceedings of Graham, Riggs & 
Co. and William D. Graham. On pétition of A. L. Roadarmour to 
review an order disallowing his claim for légal services in successfuUy 
resisting the allowanee of certain claims presented against the bank- 
rupt's estate. Affirmed. 

A. L,. Roadarmour, pro se. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The petitioner seeks to review the 
action of the District Court in disallowing his claim for légal services 
in successfuUy resisting the allowanee of certain claims presented 
against the bankrupt's estate. The record discloses that petitioner was 
not employed by the trustée to make such opposition, but that he was 
employed in that behalf by certain of the credltors of the bankrupt, 
It is alleged in the pétition for review that petltioner's employment by 

*For otber cases see same topic & S numbeb in Dec. & Âm. Bigs. 1907 to date, & Rep'r tiidexei 
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creditors was had after the trustée in bankruptcy had refused to re- 
sist the allowance of the daims in question. There is nothing in the 
record presentedito us sustaining this allégation. No finding of facts 
was made, either by the référée, whose order of disallowance was re- 
viewed by the District Judge, or by the judge. The record attached 
to the pétition for review is limîted to the order of the référée, the 
order of the District Court, and the opinion of the District Judge, 
which contains the statement that the claims defeated aggregated a 
considérable amount and that petitioner's services "were valuable and 
resulted in the disallowance of such claims." The District Judge 
based his disallowance of petitioner's claim upon the entire absence of 
authority to allow it "under circumstances such as are hère presented." 

Petitioner discusses the question in his brief as if the refusai of the 
trustée in bankruptcy to oppose the allowance of the claims in ques- 
tion, and petitioner's emploj'ment in conséquence of such refusai, 
were established by the record. But such is not the case. The alléga- 
tion in the pétition for review filed in this court is no évidence of such 
fact; nor is the allégation referred to put in issue. We are con- 
fined to the record attached to the pétition or sent up in connection 
with the proceedings to review. It is clear that upon the record pre- 
sented petitioner's claim was rightly disallowed. There is no express 
statutory authority for the allowance asked. Section 64:b, cl. 3, of 
the bankrupt act of 1898 (Act July 1, 1898, c. 641, 30 Stat. 563 [U. 
S. Comp, St. 1901, p. 3447]), permits "one reasonable attofney's fee 
for professional services actually rendered, irrespective of the num- 
ber of attorneys employed, to the petitioning creditors in involuritary 
cases, to the bankrupt in involuntary cases while performing the du- 
ties herein described, and to the bankrupt in voluntary cases, as the 
court may aJlpw." The trustée and receiver are allowed to employ 
attorneys, whose compensation is part of the expense of the trustee- 
ship or receivership. Bankr. Act, § 62 ; Gen. Order No. 35, par. 3 
(32 C. C. A. xxxiv, 89 Fed. xiii). See, also. In re McKenna (D. C.) 
137 Fed. 611, 615. 

Section 64b2 of the bankrupt act provides that when property of 
the bankrupt transferred or sold by him shall hâve been recovered for 
the benefit of the estate of the bankrupt by the efforts, and at the 
expense of one or more creditors, the reasonable expenses of such 
recovery may be paid in full as a prior claim. And in such case the 
court of bankruptcy probably has authority to make an allowance by 
virtue of its gênerai equity powers. Trustées v. Greenough, 105 U. 
S. 527, 26 L. Ed. 1157 ; Receivers v. Staake, 133 Fed. 717, 66 C. Ç. 
A. 547. It is obvions that petitioner's claim is not brought within 
either of the express provisions above referred to. 

The rule is generally recognized that a trustée in bankruptcy rep- 
resents the bankrupt's estate and creditors generally in respect to op- 
position to claims presented after the appointment of the trustée. See 
In re Columbia Iron Works (D. C.) 142 Fed. 234, where this subject 
is discussed in an opinion by Judge Swan. In récognition of this 
principle it has been held that a créditer may not institute a proceed- 
ing, under section 57 of the bankrupt act, to re-examine the allowed 
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daims of any creditor, without the concurrence of the trustée. In re 
Lewensohn, 57 C. C. A. 600, 131 Fed. 538, and cases cited. It has 
been held by this court that, where the trustée in bankruptcy refuses 
to appeal f rom an order of the District Court allowing daims, such 
court may, in its discrétion, allow an appeal ,to be taicen by creditors, 
although the better practice is to order the trustée to appeal, or to 
allow the dissatisfied creditor to appeal in his name ; he being in either 
case indemnified against liability for costs. Ohio Valley Bank Co. v. 
Mack, 163 Fed. 155, 89 C. C. A. 605, and cases cited in opinion. 

No authorities are cited in support of a proposition that an attor- 
ney employed by creditors to oppose daims, after the appointment of 
a trustée, may be allowed compensation for such services, uniess in 
a case where the trustée has improperly refused to make défense. 
Such a rule would open the door to a confused and disorderly prac- 
tice, entirely out of harmony with the theory of the bankrupt act. We 
do not wish to be understood as holding that creditors may not be 
permitted, under proper safeguards, to défend against the allowance 
of claims where the trustée refuses to make défense, or that the bank- 
ruptcy court has no authority in such case, under its gênerai equity 
powers, to allow compensation to attorneys employed by creditors for 
the purpose of such défense, as was permitted in Re Little River 
Lumber Co. (D. C.) 101 Fed. 558. It is enough to say that such a 
case is not before us. 

The order of the District Court should be affirmed. 



In re KOHREE. 

(CMrcnlt Court of Appeals, Sixth Circuit March 8, 1910.) 

No. 2,030. 

Banketjptcy (§ 217*) — Eestbainino Peoceedings in State Couets— Pko- 
CEEDiNGS IK Rem. 

Where a mortgage lien was obtaliied long prior to a perlod of four 
months next preceding the fillng of a bankruptcy pétition against the 
mortgagor, and a foreclosnre proceeding was Instituted in a state court, 
also prior to the institution of the bankruptcy proceedings, though withln 
the four-months perlod, the state couit, having flrst acquired complète ju- 
risdictlon thereof, was entitled to retain the same; and hence the bauk- 
ruptcy court had no authority to stay such proceedings, the power of stay 
conferred by Bankr. Act July 1, 1898, c. 541, § lia, 30 Stat. 549 (U. S. 
Comp. St. 1901, p. 3426), with référence to a suit on a claim from 
which a discharge would be a release, not being applicable to the pro- 
ceeding in rem involved in the f oreclosure. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 340; Dec. 

Dig. § 2ir.* 

Fédéral courts restrainlng proceedings in state courts, see notes to Gar- 
ner v. Second Nat. Bank, 16 C. O. A. 90 ; Central Trust Co. v. Grantham, 
27 C. C. A. 575 ; Copeland v. Bruning, 63 C. G. A. 437.] 

Pétition to Review an Order of the District Court of the United 
States for the Southern District of Ohio, in Bankruptcy. 

*For other cases see same topic & i numbbb In Dec. & Am. Pigs. 1907 to date, & Rep'r Indexes 
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In the matter.of ,the bankruptcy of David Rohrer. On pétition to 
review an order of injuriction against Charles F. Hofer, staying for a 
period of 13 months'a sale pf North Dakota lands under a foreclosure 
decree against David and Ada V. Rohrer. Order reversed, and pro- 
ceeding dismissed. 

Ferdinand Jelke,Jr., for petitioner. 

Before SEVERENS. WARRINGTON, and KNAPPEN, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is a pétition to revise in 
matter of law an order of injunction made by the court below against 
Hofer, staying for a period of 12 months the sale of certain lands, 
situated in Burleigh county, N. D., under a decree of foreclosure there- 
tofore obtained by him in the district court of that county against 
David Rohrer and Ada V. Rohrer. 

The validity and priority of petitioner's mortgage lien are admitted. 
Ail statutory steps having been taken to give to the court jurisdiction 
both of the lands and the parties (Rev. Codes N. D. [Ed. 1905] §§ 683?, 
6843, 6845, 6848), no objection is made in that regard, nor concerning 
the regularity of the proceedings had in the suit. The mortgage and 
the notes secured by it were executed and delivered by David Rohrer 
! and Ada V. Rohrer to Hofer in Montgomery county, Ohio, Feb- 
ruary 38, 1908, and the notes were payable on demand at the German 
National Bank of Cincinnati. The mortgage was recorded in Burleigh 
county May 4, 1908. The foreclosure suit was begun August 31, 1909. 
Decree in foreclosure, including a personal judgment against R.ohrer 
for any deficiency, was entered October 35, 1909. Spécial writ of exé- 
cution was issued November 3, 1909, and the sheriff on the same day 
began advertisement for sale of the land on December 14, 1909. 

On November S, 1909, an involuntary pétition in bankruptcy was 
filed against Rohrer in the court below, and on the 15th of the month 
he was adjudged a bankrupt, and a receiver was appointed. On the 
39th of the month certain of the creditors filed a motion, supporting it 
with afiidavits, in the court below, for an injunction against Hofer to 
stay the sale ordered as aforesaid by the Burleigh county district court, 
notifying Hofer and bringing him into the proceeding. The motion 
was granted and the injunction issued on December 9th ; and on the 
17th of thé month Hofer filed a motion for rehearing and to set aside 
and vacate the order of injunction. His motion was overruled on 
January 4, 1910. Meanwhile, on December 21, 1909, three trustées 
were chosen and qualified in the bankruptcy proceeding. 

The basis of the injunction was in efïect one of alleged hardship, 
excepting a single claim made as to place of performance of the mort- 
gage contract. The mortgage allows unpaid taxes on the land to be 
discharged by the mortgagee and interest to be recovered thereon, to- 
g-ether with interest on the loan after default, at the rate of 13 per 
cent, per annum, and also allows an attorney's fee in the event of fore- 
closure. Thèse allowances are admittedly in accord with the statute 
law of North Dakota ; but it is objected that they are not authorized by 
the laws of Ohio. The remaining complaint is that under the laws 
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of North Dakota the sheriff is authorized to sell the lands for cash in 
not less than quarter sections and without appraisement ; and it is 
urged that if the lands were sold in smaller tracts, at private sale, on 
terms of one-third cash and deferred payments secured by mortgages, 
a much larger sum could be realized for the creditors and without 
détriment to the mortgagee. 

The mortgage lien of Hofer was obtained long prior to a period of 
four months next preceding the date of the filing of the pétition in 
bankruptcy against Rohrer; and while the suit was commenced and 
the decree of foreclosure rendered within that period, neither the mort- 
gage lien nor the judgment lien is denounced by any provision of the 
bankruptcy statute. Metcalf v. Barker, 187 U. S. 165, 174, 23 Sup. 
Ct. 67, 47 L. Ed. 122 ; Hiscock v. Varick Bank of New York, 206 U. 
S. 28, 41, 27 Sup. Ct. 681, 51 L. Ed. 945. The state court acquired 
complète jurisdiction and control over the défendants and the prop- 
erty prior to the commencement of the bankruptcy proceeding against 
Rohrer, and that jurisdiction was not divested by anything donc in that 
proceeding; "the rule being applicable that the court which first ob- 
tains rightful jurisdiction over the subject-matter should not be inter- 
fered with." Pickens v. Roy, 187 U. S. 177, 180, 23 Sup. Ct. 78, 47 L. 
Ed. 128; Farmers' Loan Co. v. Lake St. Rd. Co., 177 U. S. 51, 20 Sup. 
Ct. 564, 44 L. Ed. 667; Leidigh Carriage Co. v. Stengel, 95 Fed. 637, 
645, 37 C. C. A. 210. The trustées of the bankrupt must therefore seek 
relief in the Burleigh district court. In re Gerdes, 102 Fed. 318, 320 ; 
Sample v. Beasley, 158 Fed. 607, 85 C. C. A. 429; In re McKane, 152 
Fed. 733; s. c. 158 Fed. 647. Power vested by section lia of the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 549 [U. S. Comp. 
St. 1901, p. 3426]) to stay a suit "founded upon a claim from which 
a discharge would be a release" is not applicable to the proceeding in 
rem involved in the action to foreclose. Tennessee Marble Producer 
Co. V. Grant, 135 Fed. 322, 67 C. C. A. 676. 

The order of injunction is reversed, and the proceeding in that be- 
half dismissed, with costs. 
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Appeal of WBISBROD & HESS. 

(Circuit Court of Appeals, Thlrd Circuit January 17, 1910.) 

Nos. 79, 1,S00. 

1. Bankeuptct (§ 164*) — Ceeditobs of Bankbupt's Wifb— Payment— "Pbef- 

EBENCE." 

That a bankrupt who was insolvent pald $2,600 of his money to credit- 
ors of liis wife did not constitute a préférence under Bankruptcy Act July 
1, 1898, c. 541, § 60a, 30 Stat. 562 (U. S. Comp. St 1901, p. 3445), defining 
"préférence," though ttie efCect of such payment was to reduce tlie per- 
centage which would otherwise be paid to the petitioning créditer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 267; Dec 
Dig. § 164.* 

For other définitions, see Words and Phrases, voL 6, pp. 5498, 5499; 
vol. 8, p. 7759.] 

•For other casea see same toplc & { numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Bankruptcy (§ 180*) — Fkaudulent Convetances— Intent. 

Payment by a bankrupt whlle Insolvent, on his wif e's separate debt, 
cannot be recovered by the bankrupt's trustée as fraudulent in the ab- 
sence of évidence and a flnding that the bankrupt was actuated by a 
fraudulent intent 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 252; Dec. 
Dlg. § 180.*] 

3. Feaudulent Convetances (§ 271*) — Fbatjd— Bïteden of PEOor. 

One averrlng fraud as a ground for vacatlng a conveyance bas tbe bur- 
deu of provlng the fraud alleged. 

[Ed. Note. — For other cases, see Fraudulent Couveyances, Cent. Dlg. §§ 
796-798; Dec. Dlg. § 271.*] 

Appeal from the District Court of the United States for the District 
of New Jersey. 

In Equity. In the matter of the bankruptcy proceedings of Albert 
Emil Kayser. Bill by the trustée against Weisbrod & Hess to recover 
a payment made by the bankrupt alleged to be fraudulent and to con- . 
stitute a préférence. From a judgment for the trustée, défendants 
appeal. Rev'ersed, with instructions. 

Frederick A. Rex, for appellants. 
Herbert A. Drake, for appellee. 

Before BUFFINGTON, Circuit Judge, and J. B. McPHERSON, 
District Judge. 

J. B. McPHERSON, District Judge. Albert Emil Kayser having 
been adjudged a bankrupt, his trustée seeks by the présent bill in 
equity to recover from Weisbrod & Hess $2,600 of the bankrupt's 
money which they received from him under circumstances that are said 
to make the payment preferential. The testimony shows the facts to 
be as follows : The bankrupt's wife inherited from her mother the f ee 
of a house in which the business of a hôtel and saloon had been car- 
ried on for several years before the mother's death. The bankrupt, 
his wife, and her mother, had lived together in the house, and the 
household furniture on the premises was probably the property of the 
mother ; but the liquor license was in the name of the bankrupt, and 
the business of the hôtel and saloon was under his control. In 1896 
Mrs. Kayser, who had then become the owner of the house, borrowed 
$3,000 from Weisbrod & Hess, and secured it by a duly recorded mort- 
gage on the real estate. In 1901 she borrowed from the same persons 
$1,550 additional, securing the loan by a bond and warrant in which 
her husband joined, and this bond was also entered of record. The 
remaining facts upon which the présent controversy arises are thus 
stated in the opinion of the District Court : 

"On October 7, 1905, less than four months before the pétition in bankruptcy 
was filed, Kayser, by written contract, agreed to sell his saloon business in 
Camden, N. J., to one Valentine Schwoebel, for the sum of $3,900. His wife 
was the owner of the house in which the business was carried on. The pur- 
chase price of $3,900 was paid by Schwoebel in the followlng manner: $500 
in cash to Kayser, on October 7, 1905, and $1,400 in cash to Kayser, on Novern- 
ber 4, 1905. On the last-mentioned date Schwoebel also gave his bond aud 
warrant to the défendants for $2,000. The défendants thereupon credlted that 
sum on tlie indebteduess of Kayser's wife to them, and Kayser gave Schwoebel 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe* 
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a recelpt in full for the purebase price of $3,900. About December 14, 1905, 
Kayser's wife paid In cash to the défendants the sum of $600, whlch was also 
credited on her indebteduess to them. This sura was paid ont of the $1,400 
received by Kayser on November 4th. It is thèse two sums of $2,000 and $G00 
that the complalnant now seeks to recover from the défendants." 

The District Court further found that the business was the bank- 
rupt's, and not his wife's and that the purchase price was his, and not 
hers. 

We accept thèse findings as correct, but we are unable to draw the 
conclusion that the payment was a "préférence" as that word is de- 
fined by the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. 
S. Comp. St. 1901, p. 3418]). Section 60a déclares, inter alia, that: 

"A person shall be deemed to hâve given a préférence, if, heing insolvent, he 
has within four months. etc., made a transfer of his property, and the efïect 
of the enforcement of such » • • transfer will be to enabie any one of bis 
credltors to obtain a greater r>ercentage of his debt than any other of sueh 
credltors of the same class." 

As we think, one requirement of this définition has not been met by 
the foregoing facts. • It is true that the bankrupt was insolvent when 
the $3,600 was paid. It is also true that the money was his, and that 
the efïect of paying it to Weisbrod & Hess will be to reduce the per- 
eentage that would otherwise be paid to the petitioning creditor ; but 
it is not true that Weisbrod & Hess were credltors of the bankrupt. 
On the contrary, the undisputed testimony shows that they were cred- 
ltors of his wife, and that the loans upon which the $2,600 was paid 
and credited were made to her and upon the crédit of her separate 
property. In this essential particular the facts do not fît the statutory 
définition of a preferred creditor. The leamed judge has stated that 
the payment may bave been preferential, but he does not so déclare it 
in terms. His statement is contingent, and is wholly based upon the 
assumption that the debt was the bankrupt's, and not his wife's : 

"If it be assumed that the indebtedness to the défendants was created In 
connection with the saloon business, then, since that business was Kayser's 
and not his wife's, and since Kayser was insolvent on November 4 and Decem- 
ber 14, 1905, complainant is entitled to recover because of the unlawf ul préfér- 
ence. * * * It follows, therefore, If we assume Kayser and not his wife 
to hâve been the défendants' debtor, that the défendants acquired a préférence 
contrary to section 60b of the banliruptcy act." 

But we think it cannot be assumed that Kayser was the debtor. 
The district court does not find that the fact was so ; and, as we hâve 
just stated, the uncontradicted testimony leads to the opposite conclu- 
sion. 

After the examiner had taken the testimony upon the bill as origi- 
nally filed, the counsel for the trustée apparently felt the weakness of 
his case ; for, after both sides had put in their évidence, he sought and 
obtained permission to amend by charging the transaction to hâve been, 
not a préférence, but a fraudulent transfer by the bankrupt in viola- 
tion of section 67e. After the amendment was allowed, some fur- 
ther testimony was taken, and the argument both in the District Court 
and in the Court of Appeals was directed to the charge of fraud as 
well -as to the charge of uniawful préférence. But on the point of 
fraud the difficulty is the absence of évidence from which the neces- 
177 F.— 25 



38^ 177 FEDEEÀL EBPOETBR. 

sary intent can be found. The learned judge does not find that the 
payment of the $3,600 was fraudulent ; he contents himself with show- 
ing what is perfectly true — that Weisbrod & Hess received money that 
belonged to the bankrupt, and applied it in partial payment of a debt 
that was due by his wife. But although he concludes that they must 
account to the trustée for this money, he is careful — and we think he 
was properly careful — to omit the finding that the payment was in- 
tended by the bankrupt to delay, hinder, or defraud his creditofs. _ In 
our opinion, the évidence would not hâve justified such a conclusion, 
and the learned judge was right in declining to commit himself to that 
position. But as a finding of fraudulent intent is nevertheless essential 
before a decree in favor of the trustée can be supported, we hâve ex- 
amiried ail the testimony that bears upon this point, and hâve reached 
the resuit that in our opinion the transaction was in good faith. We 
think that the only intention of the bankrupt was innocent, and that he 
had no other purpose than to diminish his wife's debt by making a par- 
tial payment thereon. It is probable that the original loans may to some 
extent at least hâve been applied in aid of the business, and it was 
therefore proper and reasonable that as the business was now coming 
to an end he should dévote a portion of the proceeds to clear ofif some 
of the burden that she had placed upon her property. Such an intent 
would not of itself be fraudulent, and the trustée offered no évidence 
which is sufficient to turn an apparently innocent transaction into one 
which was in fact unlawful. No authority need be cited for the propo- 
sition that he who avers fraud takes upon himself the burden of prov- 
ing it ; and the very best that can be said for the testimony in the 
présent case is that it fails to support the burden and leaves the charge 
in serions doubt. 

The decree ié therefore reversed, with costs, and the District Court 
is instructed to -dismiss the bill. 



PBOPLE'S SAVINGS BANK & TRUST CO. t. EOGERS. 

(Clrcïdt Court of Appeals, Flfth Carcult. Mardi 29, 1910.) 

No. 1,921. 

1. Receivers (§ 202*) — ^Administration of Bstatb— Heabing. 

Where, ta proceedings before' a master to audit and liear objections to 
a receiver's account, a bank Intervened to prove Its account for money 
alleged to hâve been borrowed by the receivers under order of court, It 
was error to render a decree against the bank, requlrlng It to return a 
payment made by the recel ver, wlthout pleadlngs or process against the 
bank, or Its belng awarded Its day in court. 

[Ed. Note. — For other cases, sçe Receivers, Cent. Dlg. § 403; Dec. Dig. 
I 202.*] 

2. Receivers (§ 155*) — Borrowing Money— Orders—Peioritt. 

A receiver, anthorized to complète certain contracts, vyas authorized to 
borrow from tlme to time $5,000, and to exécute notes in his ofHcial ca- 
paclty which would constitute a flrst lien on the estate. Thereaf ter he 
was authorized to borrow .$1,000 to purchase certain appUances, and agaln 
to borrow $5,000 more, and to Issue recelver's certiflcates therefor. Held, 
that such orders should be construed together, and created a préférence 

•For other casas eee same toplc & § ncmeee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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for sueh loans to the amount of $11,000, but dld not estaWîsh for the re- 
celver a continuing crédit ; the authority being exhausted on a loan to the 
amount specified being negotiated. 

[Ed. Note. — For other cases, see Receivers, Cent 0ig. § 287; Dec. Dig. 
§ 155.*] 

3. EeCEIVEHS {§ 97*)^BOEBOWING MONBT— RENEWAL OF NOTES. 

Where a recelver, authorized to borrow money, had not suflSclent funds 
to take up the original notes when due, their renewal according to the 
custom of banlis did not work a change In the original loan. 

[Ed. Note. — For other cases, see Beceivers, Cent Dig. § 181 ; Dec. Dig. 
§ 97.*] 

4. Receivers (§ 163*) — Payments— Coubt Obdeb— Violation— Effect. 

Where a bank loaned money to a recelver under court orders entltliug 
It to a préférence, the fact that the recelver made payment to the bahk 
on such date in violation of an order directing that he pay out no more 
money until furtber order of the court could not preclude the bank from 
offsetting its privileged indebtedness, if any, as against such payment. 

[Ed. Note. — For other cases, see Beceivers, Cent Dig. § 312 ; Dec. Di? 
§ 163.*] 

Appeal from the District Court of the United States for the North- 
ern District of Alabama. 

Receivership proceedings against C. M. Burkhalter & Co. From an 
order disallowing an alleged pref erred claim filed by the People's Sav- 
ings Bank & Trust Company, and from a decree against the bank, it 
appeals. Reversed and remanded. 

James Weatherly, for appellant. 
John London, for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and POSTER, 
District Judge. 

POSTER, District Judge. In this case it seems that F. H. Allison 
was appointed co-receiver of C. M. Burkhalter & Co. on December 3, 
1903, for the express purpose of completing certain contracts; the 
other receiver having been appointed some time previously. By the 
same order he was authorized to borrow money to carry on the work ; 
the order reading : 

"It Is further ordered, adjudged, and decreed, as it may be necessary for the 
sald receiver, Allison, to borrow money to carry out thls decree, that he be au- 
thorized to borrow from time to tlme the snm of $5,000, or so much thereof as 
may be necessary, for which he may exécute notes In hls officiai eapaclty as 
receiver, which shall constltute a flrst and prior lien upon the estate of the 
sald C M. Burkhalter & Co." 

On March 10, 1904, he was further authorized to borrow $1,000 
with which to purchase steam drills and a boiler, and on June 20, 1904, 
he was again authorized to borrow $5,000 by the f ollowing order : 

"This cause coming on to be heard upon the pétition of F. H. Allison, re- 
ceiver of O. M. Burkhalter & Co., praying for an order authorlzing hlm to bor- 
row the sum of $5,000, temporarlly, to carry on sald contract which he is now 
carrying on under the order of this court, and now being duly considered by 
the court, It is ordered, adjudged, and decreed that said F. H. Allison, as re- 
celver of C. M. Burkhalter & Co., be and he is hereby authorized and empow- 
ered to borrow said sum of money, namely, $5,000, and, if necessary, to bor- 
row that amount, and issue receiver's certificates therefor." 

•For other cases see same loplc & S ndmbeb la Dec, & Am. Digs. 1907 hKâate. & Rep'r Indexes 
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Under the authority of thèse three orders Allison negotiated varîous 
' loans from the People's Savings Bank & Trust Company, appellant 
herein, and on April 15, 1905, filed an account as receiver, on which 
hë placed appellant as preferred créditer for $11,000. After filing his 
account, Allison paid the bank $4,385.55, on April 26, 1905, and then 
seemed to disappear from the scène, as Thos. M, Rogers, appellee, 
. was apparently appointed to succeed him. 

Certain creditors objected to the account, and it was referred to a 
spécial rnaster to audit and to hear the objections. Into thèse proceed- 
ings the bank interjected itself, presumably for the purpose of proving 
the correctness of the account, with the resuit that the master denied 
its claim for $11,000 as a preferred creditor, found that it was entitled 
to $600, but only as an ordinary creditor, and recommended that it be 
required to turn over to the receiver the sum of $4,385.55, paid it by 
AlHson on April 26, 1905. 

This last recommendation the master seems to hâve based on the 
assumption that the court had issued an order on March 29, 1905, di- 
recting that Allison pay out no money for any purpose whatever until 
the further orders of court. Exceptions wçre taken to the master's 
report, but after trial by the court the report was confirmed, and a 
decree was entered against the bank in the sum of $4,285,55, with in- 
terest, the whole amounting to $5,038.37, and the bank was ordered to 
pay the said sum to Thos. M. Rogers, appellee. 

The record before us is incomplète and unsatisfactory and we can- 
not détermine from it whether the bank is entitled to anythîng or not. 
It seems clear, however, guoad the decree ordering it to pay over the 
sum of $5,038.27, appellant has had no day in court. The bank merely 
appeared before the master by counsel, for the purpose of offering évi- 
dence to. support the account as to the amount allowed it by the re- 
ceiver, artd without pleadings or process a money judgment has been 
rendered against it. 

The orders authorizing the receiver to borrow money must be con- 
sidered together, and undoubtedly create a préférence for the amount 
of $11,000 ; but they do not establish for him a continuing crédit, 
which was the construction given them by the bank. 

Some of the notes seem to hâve been renewed at maturity without 
actual payment. If the receiver had not suiBcient funds to take up his 
original notes when due, their renewal according to the usual custom 
of banks would work no change in the original loan. But when the 
amount authorized by each order had been once repaid the transaction 
was at an end, and any loan thereafter made to the receiver by the 
bank is not entitled to préférence. 

While the payment of $4,285.55, on April 26, 1905, was in violation 
of the court's order, still, if at the time there was anything due the 
bank as a privileged creditor, it would be idle not to permit the bank to 
offset it as against this payment. 

The decree herein is reversed, and the cause is remanded, with 
instructions that it be referred to the spécial master to restate the 
account between the bank and the receiver in conformity with thèse 
views. 



JOHNSONBUEG VITKIFIED BRICK CO. V. TATE8. 389 

JOHNSONBUBG VITRIFIED BRICK CO. v. YATB8. 

(Circuit Court of Appeals, Tlilrd Circuit January 24, 1910.) 

No. 90 (1,30T.) 

1. Pleading (§ 248*) — Amendment— Matebiamtt, 

Where plaintiff souglit to recover a license fee for the construction of 
certain patented brick kilns, and alleged that in considération of the 
license défendant promised to pay plalntlfl lier "price," and ttiat such 
price was $300 per klln, and was just and reasonable, an amendment 
expressly declaring ttiat défendant had promised to pay $500 a kiln was 
not objectionable as clianging tlie cause of action sued on, In that the 
claim flrst filed was based on a quantum meruit. 

[Ed. Note. — For other cases, see Pleading, Cent Dig. § 702 ; Dec. Dig. § 
248.*] 

2. Limitation of Actions (§ 182*) — Pleading. 

Under the law of Pennsylvania, a party cannot claim the beneflt of the 
statute of limitations unless he has pleaded it. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. S 
676; Dec. Dig. § 182.*] 

3. Appeal and Erkor (§ 173*) — Limitations — Questions Not Raised at 

Trial. 

The statute of limitations cannot be flrst set up In the Circuit Court 
of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1104 ; 
Dec. Dig. § 173.*] 

4. Appeal and Ekror (§ 1056*) — Rulinqs on Evidence— Préjudice. 

Défendant was not prejudieed by the court's exclusion of certain évi- 
dence, ofCered on cross-examinatlon, relatlng to a collatéral Inqulry 
mainly, if not wholly, concerning transactions between husband and wife. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4187- 
4193 ; Dec. Dig. i 1056.*] 

5. Appeal and Ebbob (§ 1058*) — Rulings on Evidence— Pbejxfdice. 

Défendant was not prejudieed by the court's erroneous exclusion o£ 
cross-examination of plaintifC's husband relatlng to the différence between 
certain patents obtained by him, where the patents and the différences 
between them were afterwards fuUy deseribed by other witnesses. 

[Ed. Note.^ — For other cases, see Appeal and Error, Cent. Dig. §§ 4200- 
4206; Dec. Dig. § 1058.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Jessie Yates against the Johnsonburg Vitrified Brick Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Fred H. Ely, for plaintiff in error. 
J. S. Ferguson, for défendant in error. 

Before GRAY and LANNING, Circuit Judges, and J. B. Mc- 
PHERSON, District Judge. 

J. B. McPHERSON, District Judge. This case was fully tried out 
on the merits, and was submitted in a charge to which no exception 
was taken. Neither party asked for instructions, and the only ques- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tions tKat are presented to us arise upon the admission or rejection of 
évidence, and upon the àllowancè of an amendment to the plaintifï's 
statement of claim. 

Taking up first the amendtoent, we may observe that it seems to 
hâve been superfluous, and therefore can hâve done no harm. The 
statement of claim averred that the plaintiff owned a patent for im- 
provements in brick kilns, and had agreed to license the défendant, "in 
considération' whereof the defendàiit then and there promised to pay 
the plaintifif hér price for a license to build, remodel, and operate said 
kilns, and the plaintifï avers that her price for a license to build or 
remodel and Operate such brick kilns is $500 per kiln ; that such price 
is just and i-easonable." After the plaintiff had put in her case, the 
défendant moved for a compulsory nonsuit on the ground of variance, 
âsserting that, although the statement of claim was based upon a 
quantum meruit, the testimony tended to prove an express contract. 
Thereupon the plaintiff, ex majori cautela, asked and was permitted 
to amend by adding a count declaring that the défendant had expressly 
promised to pay $500 per kiln. The allowance was excepted to on the 
ground that the amendment set up a différent cause of action from the 
cause originally stated. It is our opinion, however, that the amende- 
ment added nothing material. If the défendant promised to pay the 
plaintiff "her price," and sUch price was $500 per kiln, it was not es- 
sential to add another formai averment that a direct promise to pay 
$500 was expressly made. The amendment did little more than' ampli fy 
the statement in one particular, and the distinction sought to be drawn 
seems too refiiied to be supported. Moreover, even if the cause of 
action had been changed, we should hesitate to interfère with the dis- 
crétion of the Circtiît Couft, unless the défendant was injured thereby. 
The injury alleged is that the statute of limitations had run at the time 
of the trial ; but it is a sufficient answer to this allégation that no such 
complaint waâ made in the court below. In Pennsylvania a party dbes 
iiot benefit by the statute of limitations unless he pleads it, and the de- 
fendant did not plead it, or object to the amendment on that ground, 
or ask for an instruction that the statute was a bar. The question can- 
not be raised in' this court for the first time. 

Other exceptions relate to an assignment of the patent. The patentée 
was the plaintiff 's husband, and had assigned the patent to her in De- 
cember, 1899. The défendant asserted that he had executed a second 
assignment to her in August, 1906, and attempted upon cross-examina- 
tion to find out why this was done. The court ruled out the questions, 
and this action is assigned for error. Without discussing the reasons' 
that were given for excluding the testimony, it is enough to say that 
we hâve not been cônvinced that any injury was done to the défendant 
by closing the door upon the subject. It appeared to be a collatéral 
inquiry — a matter that concerned mainly, if not wholly; the husband 
and his wife. If its relevancy had been clear, the objections might 
bave force ; but the argument has f ailed to satisfy us that the existence 
of the second assignment had any bearing upon the issue, except, per- 
haps, so remotely that the possible connection may safely be neglected. 

There is more substance in the first and second assignments of error. 
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The plaintiff's husband had taken out two patents, one in 1883 and the 
other in 1899, The suit was upon the second, and one of the substan- 
tial defen,ses was that he had not built the kilns in accordance with the 
patent. He was the important witness for the plaintiff, and was asked 
on cross-examination to explain the différence between the patents. 
Thèse questions were excluded on the ground that they were not cross- 
examination, and upon this point we are obliged to differ f rom the trial 
judge. The question would apparently hâve been proper, even if it 
had been asked of any witness acquainted with both patents ; but, when 
the relation of this witness to the plaintiff and to the whole case is 
further taken into account, it is clear, we think, that much latitude in 
his cross-examination should hâve been permitted. If, therefore, the 
inquiry into the différence between the patents had been abandoned at 
this point by the défendant in déférence to the court's ruling, we should 
hâve been compelled to regard the error as serious, and might hâve 
felt bound to reverse for that reason. But it is apparent, from a full 
examination of the stenographer's notes, that the différences to which 
the questions were directed were aiterwards described by other wit- 
nesses, and therefore that the défendant succeeded in getting before 
the jury the same matter to whose exclusion thèse assignments are 
intended to apply. For example, the défendant offered the patent of 
1882 in évidence, and as both patents were thus before the jury, a full 
comparison was possible, and may, indeed, hâve been made; and, 
further, several witnesses testified concerning the method of build- 
ing the kilns under the patent of 1882, and the method that was fol- 
lowed under the contract in suit; so that the subject seems to hâve 
been gone into as fully as the défendant desired. For this reason the 
rulings did no visible harm, and the first and second assignments of 
error must therefore be overruled. 

The remaining assignments do notrequire spécial notice. We hâve 
given them careful attention, but regard them as of minor importance. 
None of them should be sustained. It may be that the plaintiff has 
recovered a substantial verdict upon évidence that leaves something, 
perhaps a good deal, to be desired; but the trial judge must bave been 
better informed upon the subject than we can be, and he considered 
and refused a motion for a new trial. 

The judgment is affirmed, with costs. 
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JULIUS KESSLER & CO. v. GOLDSTROM. 

(Carcnlt Court of Appeals, Elghth Circuit Marcb 22, 1910.) 

No. 3,062. 

L Teade-Maeks and Trade-Names (§ 87*) — Infeingement— Injunction. 

Where défendant In fact sold tjiree bottles of whisky bearing complaln- 
ant's trade-mark, but whlch was a spurlous article prepared by défendant, 
to complainant's détectives, and it was also shown that défendant had 
in bis possession a supply of labels carrying complainant's trade-mark, 
Which might be easily atflxed to spurious goods, so as to palm it off on 
the public for complainant's straigbt whisky, the fact that the sale to 
the détectives was by complainant's solicitation dld not preclude com- 
plalnant from an injunctîon, under the rule that a plaiûtiff cannot recover 
damages for an act done by défendant at plaintifC's solicitation. 

[Ed. Note. — For otber cases, see Trade-Marks and Trade-Names, Cent 
Dig. §96; Dec. Dig. §87.*] 

2. Tbade-Marks and Tkade-Names (§ 66*) — TjNLAwrcrL OoMPErmoN— In- 
junctîon. 

Defendant's acts constituted a continulng menace to complainant's busi- 
ness, entitling complainant to injunctive relief. 

[Ed. Note. — For otber cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 66.* 

Dnfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Miller, 20 0. C. A. 165 ; Lare v. Harper & Bro., 30 C. C. A. 376.] 

8. Teadb-Mabks and Teadb-Namés (§ 98*) — iNPBiNGEMENi—PEoriTS— Dam- 
ages. 

An accounting of profits resulting from the infringement of a trade- 
mark will be denled, wbere the damages or profits are trivial or dispro- 
portlonate to the expense of taking an account 

[Ed. Note. — For otber cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 112; Dec. Dig. § 98.»] ' 

Appeal from the Circuit Court of the United States for the District 
ôf Nebraska. 

Suit by Julius Kessler & Ce. against Solomon S. Goldstrom. From 
a decree dismissing the bill, complainant appeals. Reversed and re- 
manded, with instructions. 

James L. Hopkins, for appellant. 
Sylvester R. Rush, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This is an appeal from the decree of the 
Circuit Court dismissing complainant's bill, brought to secure an in- 
junctîon against infringement of a trade-mark and for an accounting. 

It being conceded that complainant, Kessler & Co., was the owner 
and entitled to the sole and exclusive use of the words "W. H. Mc- 
Brayer" as a trade-mark in the sale of whisky, the only question for 

•For other cases see same topic & § NtJMBBK in Dec. & Am. Digs. 1D07 to date, & Rep'r Indexes 
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décision is whether défendant, Goldstrom, has infringed that trade- 
mark. The facts are thèse: Complainant, having reason to suspect 
the défendant, employed two détectives to visit him at his place of busi- 
ness and ascertain the facts. They went, and (omitting unnecessary 
détails) asked if they could buy some "W. H. McBrayer" whisky. À 
purchase of three bottles resulted, each bearing complainant's trade- 
mark. The testimony concerning the negotiation is somewhat con- 
flicting. The défendant testified that he informed the purchasers that 
the liquor sold to them was not the genuine McBrayer whisky, Com- 
plainant's witnesses testified that défendant did not so inform them. 
This conflict, if material, is irreconcilable ; and it behooves us to look 
elsewhere for truth. 

It is undisputed that défendant sold whisky, which was not genuine 
"W. H. McBrayer" whisky, with a label on the bottles showing that 
it was. The contents of two of thèse bottles were analyzed by a com- 
pétent chemist, and found to be an immature alcoholic solution, with 
beading cil added to make it look attractive. The same chemist ana- 
lyzed complainant's "W. H. McBrayer" whisky, and found it to be a 
well-matured, genuine whisky. In fact, défendant admits that what 
he sold was not genuine whisky, but was a liquor of an interior kind. 
which he had put up. It is also undisputed that défendant had in his 
possession a supply of labels carrying complainant's trade-mark. Thèse 
were convéniently at his place of business ; but défendant claims that 
he had them to affix to packages of complainant's genuine whisky when 
he sold it. His présent contention is that proof of the sale of the three 
bottles in question (the same being ail that were affirmatively shown to 
hâve been improperly sold by défendant) to emissaries of complainant 
is not sufficient to warrant a decree as for an infringement. The 
learned trial judge so ruled, saying: 

"It is a fundamental rule of law that a plalntlff has no cause of complalnt 
against a défendant for damages resulting from an act done by défendant at 
the instance and solicita tionof plaintiff." 

If this were an action for damages, the rule so announced would 
doubtless be applicable. But is it applicable and controlling in this 
équitable proceeding? fhe proof shows that défendant made improper 
use of complainant's trade-mark. He affixed it to whisky of a kind 
and value inferior to complainant's, and sold that whisky with the 
assurance, necessarily conveyed by the appearance of the trade-mark 
upon it, that it was genuine "W. H. McBrayer" whisky. This conduct 
disclosed a purpose on defendant's part to injure the réputation of 
complainant's whisky. It amounted to palming ofï an inferior quality 
of his own for complainant's superior quality. Notwithstanding the 
fact it was sold to emissaries of complainant, it disclosed defendant's 
intent and purpose exactly the same as if it had been sold to a real 
purchaser. Défendant did not know at the tirne that the purchasers 
were acting for complainant, and his motives and action must obviously 
be judged from the viewpoint of his own understanding of the facts. 

Our conclusion is that the facts in évidence, with the reasonable 
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inîerences which èommon expérience and observation require us to 
draw from them, disclose a continuing menace to complainant's busi- 
ness, which, under familiar principles of equity, entitles it to injunctive 
relief. Similar proof hasbeen held to justify an injunction in the fol- 
lowing cases: Lever Bros. v. Pasfield (C. C.) 88 Fed. 484; Chicago 
Pneumatic Tool Co. v. Philadelphia Pneumatic Tool Co. (C. C.) IIB 
Fed. 852 ; Badische Anilin & Soda Fabrik v. A. Klipstein & Co. (C. 
C.) 135 Fed. 543. The case of Kahn v. Gaines & Co., 88 C. C. A. 437, 
161 Fed. 495, upon which défendant relies, does not seem to militate 
against the conclusion reached by us. It rests on différent facts and 
involves différent questions. 

It results that the learned trial court erred in refusing to grant an 
injunction restraining infringement. That should hâve been done. 

We are, however, of opinion that the facts of the case do not justify 
a decree for an accounting. In the case of Régis v. Jaynes & Co., 191 
Mass 245, 247, 77 N. E. 774, the Suprême Judicial Court of Massa- 
chusetts, in an exhaustive opinion in a trade-mark case, said : 

"It it appears that the amount of damage to the plaintiff or of profits real- 
Ized by the défendant is only insigniflcant, or that no actual damage haa been 
sustalned, the court may confine its relief to an injunction against any future 
infringement." 

The rule, we think, is that where damages or profits are trivial, or 
disproportionate to the expense of taking an account, a decree for that 
purpose should not be entered. Saxlehner v. Siegel-Cooper Co., 179 
U. S. 42, 21 Sup. Ct. 16, 45 L. Ed. 77; Bradford v. Belknap Motor 
Co. (C. C.) 105 Fed. 63 ; Little v. Kellam (C. C.) 100 Fed. 353, 355. 
It is difficult to conceive of a case in which the foregoing rule would be 
more applicable than in this. 

The decree is accordingly reversed, and the cause remanded to the 
Circuit Court, with instructions to award complainant an injunction 
as prayed for in its bill, and otherwise to conform to the views ex- 
pressed in this opinion. 



JULIUS KESSLER & C50. V. KLEIN. 

(Circuit Court of Appeals, Elghth Circuit. March, 22, 1910.) 

No. 3,063. 

Appeal from the Circuit Court of the United States for the District of Ne- 
braska. 

Suit by Jnllus Kessler & Co. against Meyer Klein. From a decree dismlssing 
the bill, plaintiff appeals. Reversed and remanded. 

James L. Hopklns, for appellant. 

Sylvester R. Rush, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, District Judge. 

ADAM S, Circuit Ju(^ge. This is an appeal from a decree dismlssing a bill 
foT want of equity. The relief sought was an injunctive order against the in- 
fringement of a trade-mark and an accounting of damages and profits. 
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The facts and questions of law inrolved are substantlally llke those In the 
case of Kessler & Company v. Goldstrom (just decided) 177 Fed. 392, and for 
the reasons stated In that case the deeree In this must be reversed, and the 
cause remanded to the Circuit Court, wlth directions to enter a deeree award- 
ing complalnant the injunctlve relief prayed for In the blll, and eonformlng In 
other respects to the views expressed in the opinion in that case. 



RUGGL.es V. BUCKLET et al. 

(Circuit Court of Appeals, Slxth Circuit. March 29, 1910.) 

No. 1,986. 

PartneBship (§ 307*) — Pabtnebship Business— Seitlement— Compensation 
OF Settling Pabtner. 

Where certain trust land transactions constituted a branch of the gênerai 
business of a partnership, and on dissolution this branch was left in the 
hands of the Uquldating partner for settlement, he, not being entitled as 
against the flrm to compensation for hls services In closlng the flrm's busi- 
ness was not entitled to retain for his own beneflt ail compensation re- 
ceived by him after dissolution in the sale of the trust lands and timber 
In the settlement of the trust. 

[Ed. Note. — For other cases, see Partnership, Cent Dlg. §§ 710, 711; 
Dec. I>ig. § 307.*] 

On rehearing. Denied. 

For former opinion, see 175 Fed. 57. 

Before WARRINGTON, Circuit Judge, and McCALL, District 
Judge. 

McCALI/, District Judge. The relief sought by the pétition to re- 
hear is stated in the pétition, and is as follows ". 

"That the opinion and deeree of this court and of the court below shall be 
S9 modlfied as to provide that the complalnant, Ruggles, in accounting for the 
proceeds realized by hlm from the sale of trust lands and timber, shall retain 
for his own sole use and beneflt ail compensation earned by hlm under the 
eontraets between hlmself and outslde Investors, for services rendered by hlm 
subséquent to the dissolution of the partnership. In carlng for and protectlng 
the interests of such outslde investors in the trust lands, and that he shall also 
retaln for hls own sole use and benefit, from the proceeds of the partnership 
interest in sald trust lands, a falr compensation for hls services subséquent to 
the dissolution of the partnership In carlng for and protectlng the partnership 
interest in sald lands, such falr compensation to be determined as above out- 
llned or by référence to a master." 

The pith of the rehef prayed for is stated in a question propounded 
in the second paragraph, page 3, of the pétition to rehear, and is as 
follows : 

"Is Buckley entitled to share In Ruggles' compensation from the outslde In- 
vestors for hls services after the dissolution of the partnership, in taking care 
of tlielr investments in whlch the partnership had no Interest?" 

In the case of Ruggles v. Buckley, 158 Fed. 980, 86 C. C. A. 154, 
this court decided that Ruggles and Buckley were partners, and that 
the trust land business was a branch of their gênerai partnership busir 
ness. In the opinion of the court, announced January 4, 1910, and 

'For other cases see same topic & § nctmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexé» 
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which ît îs now sought to hâve reviewed and modified, we held in 
substance that, since Ruggles and Buckley were partners, Ruggles was 
not entitled to compensation for his services in winding up the partner- 
ship business of Ruggles & Buckley, which was at his instance left in 
his hands for that purpose, in the absence of an agreement to that ef- 
fect. Ruggles v. Buckley (C. C. A.) 175 Fed. 57. 

This trust land business was carried on in the names of Ruggles 
and such other investors as became interested with him. But Ruggles 
represented and stood for the partnership of Ruggles & Buckley. The 
agreements made between Ruggles and outside investors provided, 
among other things : 

First. There was to be repaid to each investor (including Ruggles) 
the amount of his cash investment. 

Second. Pay each investor (including Ruggles) interest, as a pre- 
ferred profit on his cash investment at 7 per cent, per annum f rom the 
time of his investment. 

Third. Pay to Ruggles one-half of the remaining profit, "in consid- 
ération of his business skill, time, and services in directing what shall 
be done." 

Fourth. Divide the other half between ail the investors (including 
Ruggles), in the respective proportions which each one's investment 
bears to the whole investment, with due regard for the time each in- 
vestor's portion was invested. 

Fifth. Any losses were to be borne in the same proportion as profits 
were to be divided. 

Thus it is seen that, since Ruggles stood for Ruggles & Buckley in 
this trust land business, any money furnished by him to it was the 
money of the firm of Ruggles & Buckley, unless it is clearly made to 
appear that it was not so invested for the firm, and the interest thereon 
and the profits or losses sustained in the business would be shared 
equally between Ruggles and Buckley. This disposition of the assets 
and profits and loss in the trust land business, as between Ruggles 
and Buckley, is in accord with the findings of this court in Ruggles v. 
Buckley, 158 Fed. 980, 86 C. C. A. 154. The outside investors do not 
compensate Ruggles for his business skill, time, and services, except as 
stipulated in the contract just stated, and such compensation goes to 
Ruggles for the firm of Ruggles &; Buckley. 

The relief now sought under the pétition to rehear is based upon the 
proposition to change the contract under which the trust land business 
was entered into and conducted, to the extent of giving to Ruggles 
more than his half of the profits arising to the firm of Ruggles & 
Buckley out of the trust land business. And, as a reason for this 
change in the contract, it is insisted that, since the partnership was 
dissolved in 1903 by the decree of the court, Ruggles should not be 
held to abide by the terms of the contract in its relation to himself and 
Buckley since that time. And in justification of this proposed change 
in the contract, it is pointed out that, after the firm was dissolved and 
the receiver appointed, the receiver employed Buckley at a salary to 
aid in the winding up of the receivership, and that Buckley is being 
paid eut of the assets of the business for his work under the receiver- 
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ship, which work is of the same charrcter that he was doing for the 
partnership without compensation pnor to the appointment of the re- 
ceiver, and Rrg-g!es should not be required to continue to render his 
services to the partnership business, since the receivership proceedings, 
without compensation. 

It seems that counsèl for Ruggles loses sight of the fact that the 
trust land branch of the business of Ruggles & Buckley never went into 
the hands of the receîver at 'ail, but was left just where it was, in the 
hands of Ruggles, at his instance, to be wound up by- him as one of 
the partners instead of by a receiver. We disposed of this point in the 
opinion of January 4, 1910, by saying : 

"We see no force in this insistence. Tlie resuit to Ruggles Is the same, 
whether the receiver employed Buckley or some one else. Moreover, Buckley 
rendered thèse services under an express agreement for compensation, while 
Ruggles rendered his services without any such agreement, and without any 
expectation on the part of any of the persons in interest to allow him com- 
pensation." 

This paragraph must be read in the light of ail the facts of the case, 
and, when so read, it means that Ruggles agreed to and is rendering 
his services in the trust land business without any agreement for com- 
pensation therefor, and without any expectation on the part of any of 
the persons in interest to allow him compensation, otherwise than is 
provided for in the contract relating to the trust land business. 

We see no sufficient reason for granting the pétition to rehear, and 
the same is denied, with costs. 



FIEST NAT. BANK OF OMAHA v. WHITMORB. 

(Clrouit Court of Appeals, Bighth Circuit March 5, 1910.) 

No. 2,998. 

1. BiLLS AND Notes (§ 498*) — Dkafts— Acceptance— -Prestimptions. 

The holder of a draft delivered to the drawee for acceptance, In order 
to ralse a presumption of acceptance by the drawee's destruction thereof 
or refusai to return It within 24 hours, under Negotiable Instruments Law 
(Comp. St. Neb. 1909, c. 41, art. 10) § 136, providing that where a drawee, 
to whom a bill is delivered for acceptance, destroys It or refuses to return 
It^ within 24 hours, he shall be deemed to hâve accepted it, must show that 
the drafts were negotiable, or of a nature and kind that could he pre- 
sented for acceptance, or that they were actually delivered to the trustée 
for acceptance. 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. § 498.*] 

2. Biixs AND Notes (§ 526*) — Drafts— Pbesentment foe Payment. 

Evidence held to show that drafts delivered to a trustée were presented 
for payment, and not for acceptance, within Negotiable Instruments Law 
(Comp. St. Neb. 1009, c. 41, art. 10) § 136, providing that where a bill is 
delivered for acceptance, and the trustée destroys it or refuses to aceept 
It within 24 hours, acceptance will be presumed. 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. § 526.*] 

•For other cases see same topic & i numeee In Dec. & Am. Digs. 1907 to date, & Rcp'r laiiexos 
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S. BlLM AND N0TE)3 (§§ 390, 404*)— DEATTS— PKESENTMENO? FOB ACCEPTANOB 
AND PAYMENT. 

Presentment of a negotlable instrument for acceptance is distinct and 
différent from presentment for payment, slnce presentment for payment 
cannot be made until the Instrument presented Is due, wlille presentment 
for acceptance must be made before maturity. 

[Ed. Note.-— For other cases, see BlUs and Notes, Cent. Dig. §§ 1057, 
1091-llOS ; Dec. DIg. §§ 390, 404.*] 

Hook, Circuit Judge, dissenting. 

Appeal from-the District Court of the United States for the District 
of Nebraska. 

In the matter of the bahkruptcy proceedings of William J. Crandall. 
From an order affirming the disallowance of a claim by the First Na- 
tional Bank of Omaha, on objection of Howard J. Whitmore, trustée, 
the bank appeals. Affirmed. 

Isaac E. Congdon (William J. Coad, on the brief), for appellant. 
Frank M. Hall (Frank H. Woods and Steven B. Pound, on the 
brief), for appellee. 

Before HOOK and ADAM S, Circuit Judgés, and CARLAND, Dis- 
trict Judge. 

CARLAND, District Judge. The appellant filed a daim against 
the estate of William J. Crandall, a bankrupt, amounting to $9,000. 
The f oundation of this claim was four draf ts drawn by one Mc- 
Whorter upon Crandall and deposited by the foriper for crédit with 
the appellant, which forwarded them by mail to the Citizens' Bank at 
Firth, Neb., of which Crandall was président, for collection and return. 
The appellant gave McWhorter crédit for the amount of the draft. The 
Citizens' Bank received the draf ts ; but Crandall, its président, about 
the time the drafts were received, absconded. The drafts were not re- 
turned to appellant, and what became of them does not appear from 
the record. The appellant claims that under the law of Nebraska thèse 
drafts must be deemed to hâve been accepted by Crandall, and that his 
estate is liable for the amount of the same. 

This claim of appellant is based upon section 136 of what is known 
as the "Negotiable Instruments Law" of Nebraska. Comp. St. 1909, 
c. 41, art. 10. The section referred to reads as follows: 

"Whére a drawee to wliom à blll is dellvered for acceptance destroys the 
same or refuses withln twenty-four hours after such dellvery or wlthln such 
other period as the holder may allow to return the bill accepted or nonae- 
cepted to the holder, he wiU be deemed to hâve accepted the same." 

So far as the character of the drafts are concerned and their mode 
and pUrpose of delivery to Crandall, the burden of proof was upon 
appellant to show that they were negotiable and were delivered to 
Crandall for acceptance. We find it unfiecessary to détermine whether, 
under the facts appearing in the record, there was a destruction of the 
drafts, or a refusai to return the same accepted or nonaccepted, by 
Crandall, within the meaning of section 136 herein quoted, for the rea- 
son that we , are of the opinion that appellant f ailed to sustain the 

•For other cases see same tppic & § ndmbee In Dec. & Am. Digs. 1Ê07 to date, & Rep'r Indexe». 
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burden of proof imposed upon it in showing that the drafts were ne- 
gotiable paper of the nature and kind that could be presented for ac- 
ceptance, or that they were actually delivered to Crandall for ac- 
ceptance. There were introduced in évidence, at the hearing before the 
référée, letters of transmittal which appellant claims were exactly 
similar to the letters used in transmitting the drafts in question to the 
Citizens' Bank. In thèse letters the f ollowing language is used : 

"We inclose the followlng for collection and returns in Omaha or Eastern 
exchange." 

On the deposit slip issued to McWhorter by appellant, when the 
former was credited with the amount of the drafts by the appellant, is 
the f ollowing statement : 

"For drafts and checks credited or taken as collections, this bank acts only 
as agent, and assumes no liability on them, nor on drafts in payment for 

them." 

The conclusion is irrésistible that the appellant simply took the drafts 
for collection; that they were sight drafts, and were delivered to 
Crandall for payment, and not for acceptance. Presentment for pay- 
ment and presentment for acceptance are two différent acts, well known 
to the law of negotiable instruments. Presentment for payment can- 
not be made until the instrument presented for payment is due. Pre- 
sentment for acceptance must be made before the instrument presented 
for acceptance is due. 

We do not think that the appellant has brought itself within said sec- 
tion 136, herein quoted, in the particulars specified, and therefore the 
'lecree appealed from must be affirmed. 

And it is so ordered. 

HOOK, Circuit Judge, dissents. 



PUGH V. BLUFF CITY EXCURSION CO. 

(Circuit Court of Appeals, Sixth Circuit. March 8, 1910.) 

No. 1,988. 

1 rKiAL (§ 216*) — Instbtjctions— Damages. 

PlaintifE, in an action for the wrongfui killing of her son, If entltled to 
recover at ail, was entitled to reeover substantial damages; it being 
shown that the son was 29 years of âge, in good health, earning $20 a 
week, and that she was dépendent upon him for her support. The jury, 
havlng been correctly Instructed as to the measure of damages, reported 
a disagreement, and asked if they might flnd a verdict for nominal dam- 
ages, to which the court replied that they were authorized to find a ver- 
dict for such damages as under ail the évidence and the charge they 
thought plaintifC was entitled to recover, after which they returned a ver- 
dict for plaintifC fixing her dareages at $1. Held that, while the court's 
instruction was correct in poini of law, the court should hâve gone fur- 
ther and prevented the jury from returning a verdict for nominal d.im- 
ages. 

[Ed. Note. — For other cases, see Trial, Dec. Dig. § 216.*] 

•For other cases see same topic & i numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe) 
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2. Appeal and Ebeob (§ 977*) — New Trial— Review. 

The rule that the overruling of a motion for a new trial is an exercise 
of discrétion, whlch wlU not be reviewed, does not apply where the ver- 
dict is inconsisteut on its face and shows an abuse of power on the jury's 
part. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ 3860- 
3865; Dec. DIg. § 077.*] 

3. New Teial (§ 58*) — Dxjty to Gbant— Discbetion. 

Where a verdict is inconsistent on its face and shows an abuse of the 
jury's power, the court's obligation to grant a new trial Is a positive duty 
and is not discretlonary. 

[Ed. Note.— For other cases, see New Trial, Dec. Dlg. § 58.*] 

4. Appeal anh Ekroe (§ 232*)— Verdicii— Objection and Exception. 

Where a verdict for nominal damages was inconsistent and an abuse of 
the jury's power, a motion for a new trial, promptly made on the ground 
that the verdict was contrary to law and the évidence, eonstltuted a suf- 
flclent objection to the verdict, and an exception to the déniai of the mo- 
tion was sufflcient to préserve the matter for review. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dlg. § 232.*] 

In Error to the Circuit Court of tlie United States for tlie Western 
District of Tennessee. 

Action by Mary Pugh, administratrix of Jesse P. Pugh, deceased, 
against the Bluff City Excursion Company. Judgment for plaintiff 
for nominal damages, and she brings error. Reversed, and new trial 
ordered. 

G. T. Fitzhugh, for plaintiff in error. 
H. C. Warinner, for défendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

PER CURIAM. The plaintiff, who is a widow, brought suit against 
the défendant to recover damages for causing the death of her son 
by négligence in the management of a vessel on which he was a pas- 
senger. Such an action is given by a statute of the state in which the 
occurrence happened. On the trial it was testified that the son at the 
time of bis death was 29 years old and in good health; that he was 
capable of earning, and at the time of his death had been earning, $20 
a week ; that she was almost entirely dépendent upon her son and a 
daughter who contributed to her support. Thèse facts were not seri- 
ously disputed. After being out for some time to consider their ver- 
dict, the jury came into court and reported a disagreement and asked 
if they might find a verdict for nominal damages, to which the court 
replied that they were authorized to find a verdict for such damages 
as under ail the évidence and the charge previously given they thought 
the plaintiff was entitled to recover. The jury returned this verdict: 

"We, the jury, find a verdict for the plaintiff and flx the damages at one 
dollar." 

•For other cases sse same toplc & | numbek in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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The plaintiff moved for a new trial upon grounds, one of which was 
that the verdict was contrary to the law and the évidence. The motion 
was overruled, and the plaintiff excepted. One of the errors assigned 
is the same as the one assigned as a ground for a new trial. 

The charge of the court previous to the retiring of the jury was 
unexceptionable, and the answer given to the inquiry made by the jury 
was correct in point of law ; but the court should hâve gone f urther 
and prevented the jury from doing what they seemed to be contem- 
plating. It is the gênerai rule that the granting of a new trial is a 
matter of discrétion, and will not be reviewed. But it is not so where 
the verdict is inconsistent on its face and shows the abuse of power on 
the part of the jury. If the granting of the motion is a positive duty, 
it is not discretionary. If it is necessary to correct a mistrial, it be- 
comes a positive duty to set aside the erroneous proceeding and grant a 
new trial. And such, we think, was the case hère. The jury found the 
plaintiff was entitled to recover. And if she was, it was absurd to say 
that she was entitled to only nominal damages. The conclusion seems 
unavoidable that the verdict was simply a compromise to prevent a dis- 
agreement. Its effect was to eut off the plaintiff from her privilège 
of having another trial if the jury were unable to agrée upon the ques- 
tion of her right to recover. And upon the new trial to which she was 
entitled, she might be able to satisfy the jury that she was entitled to 
recover upon the merits of the action and hâve substantial damages. 

The motion, promptly made, for a new trial, was a sufficierit objec- 
tion to the verdict, and the exception to the refusai of the motion was 
also sufficient. 

Without determining other questions, we must reverse the judgment, 
and direct the court below to award a new trial. 



McMILLAN V. WATER AEOH FURNACE CO. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1910.) 

Patents (§ 328*) — Infbinqement— Smoke-Buening Boiler Fuknace. 

Ttie McMillan patent, No. 519,267, for a smolje-burning steam boiler 
furnace, is an Improvement patent ouly, and Is limited by the prlor art, 
wtiicli discloses ail the éléments of the patent combination to the spécial 
arrangement, form, and capaclty of the discharge flues ; as so construed, 
held not infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by James McMillan against the Water Arch Furnace 
Company. Decree for défendant, and complainant appeals. Affirmed. 

The appellant filed a bill in the Circuit Court to enjoin an alleged infringe- 
ment by the appellee of letters patent No. 519,207, issued to the appellant May 
1, 1894 ; and this appeal is from a decree, on final hearlng of the issues, dis- 
missing the hill for want of equity. 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
177 F.— 26 
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In the spécifications of thls patent the Invention is stated to be "Improve- 
ments in steam boller furnaees," relating "to smoke-burnlng steam boiler fur- 
naces," witti tlie objecta and gênerai description of the invention thus stated: 

"Its object is to secure the complète combustion of the caxbon glven off 
from burnlng beat generated by the burning gases. 

"The invention bas for Its furtber object the protection of the boUer by the 
more equal distribution through it of the beat. 

"The invention conslsts of the use of an Inclosed flre box located below the 
boiler and separated therefrom by a brick arch and discharging the prodncts 
of combustion into the combustion diamber through flues In a bridge wall of 
great thielîness." 

Drawhigs appear, of whieh figure 1 "Is a transverse vertical section of the 
furnace," and figure 3 "is a vertical longitudinal section," as follows: 




^i7^ 
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The further spécifications, références to the drawlngs, and statemerit of 
clalms are as foUows: 

"In order to secure complète combustion, It is necessary tbat a hlgh tem- 
pérature of the distlUed gases be malntalned. Thls Is found exceedlngly dlf- 
flcult of.accompllshment when the roof or top of the flre box is the crown 
eheet of the boiler, as the water Is necessarlly of lower température than the 
burnlng- gases, and, as they immediately corne In contact with the boiler in 
the old style of construction, they are chilled to such an extent that their In- 
flammation Is checked and a cloud of black smoke can be plainly seen rolling 
back to the flue. Furthermore, it is necessary to provide not merely a supple- 
mental supply of oxygen to complète the combustion of the gases, but mean» 
must be supplied not only for preventing the lowerlng of the température by 
the natural radiation, but for actually raislng it for heating the supplemental 
air supply. The dlfflcultles enumerated are overcome in my improved fur- 
nace, and the purposes set forth above are subserved In the manner herein- 
after described. 

"For the purpose of clearness, I hâve shown In the accompanying drawlngs 
the major features of an ordlnary steam boiler furnace, comprising the boil- 
er, A ; the grate bars, B, the furnace front, C, and its side vcalls, c, and the 
feeding doors, D. The bridge wall, E, is of unusual thickness, being prefer- 
ably not less than three feet thiek. Its center reaches to the boiler and its 
upper surface Is curved in arch form. A solld arch, B, that is an arch without 
perforations of the same height as the bridge wall, covers the entlre flre box, 
extendlng from side wall to side wall and from the front v?all, O, to the 
bridge wall, E. The outlet for the products of combustion is through'the 
bridge wall ; a multiple number of flues, e, of ample capacity being provlded 
for this purpose. A supplemental air supply Is provlded for by means of 
ducts, 6, G, extendlng through the side walls, c, c, and thence through the 
bridge wall below the apertures, e, discharge ports into the flre box being 
provlded one dlrectly below each of the apertures, e, as shown at H. By this 
construction the air is Introduced into the furnace already well heated and 
Immediately It mingles with the burning gases as they enter the flues in the 
bridge wall. The front wall, C, of the furnace is closed tightly around the 
front end of the boiler, A. Chambers, a, a, are formed by the construction de- 
scribed upon each side of the boiler and above the arch, F, of the flre box, 
thèse chambers being open at their rearward end and closed at their forward 
end so that there is no draft through them and the beat from the arch, F, 
which becomes very intense, Is radiated to the boiler. When the furnace is 
In use the arch, F, quickly becomes heated to a high degree so that the gases 
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dlstilled froin the fuel are not cooled by contact wlth It, on the contrary. Ita 
température Is sufflciently high to stîmulate combustion. The same is true of 
the walls of the apertures, e. Thèse apertures, or flues, serve the purpose, in 
fact, ol retorts, and ail the conditions essential to perfect combustion are prés- 
ent ; namely, combustible gases, an ample supply of oxygen and high tempér- 
ature, and there Issues from thèse retorts a perfeetly whlte flame, giving ofC 
an invisible vapor. By preventing contact of the vapors resulting from com- 
bustion wlth the comparatlvely cool surface of the boiler until their combus- 
tion bas become complète, perfect combustion is made possible ; f urthermore, 
the boiler itself is protected from the constant variations of température due 
to the exposure of its surface to the direct action of the fiâmes, the beat from 
the arch being uniform and the combustion at the rear of the bridge wall be- 
ing substantlally without variation. 

"I claim as my invention — 

"1. A steam boiler furnace having Its flre box completely Inclosed by mason- 
ry, and Having dlscharge flues in tubular form and of such capacity as to se- 
cure free draft and insure complète combustion within the flues leadiug from 
its flre box through such masonry, substantlally as described and for the pur- 
pose specifled. 

"2. In a steam boiler furnace the combination of a grate, slde vcalls, a solid 
apch coverihg the flre box, a bridge wall extendlng to and joining the rear eud 
of the arch, and flues, in tubular form leading from the flre box through the 
bridge wall and of such capacity as to secure free draft and insure complète 
combustion within tl;e flues, substantlally as described and for the purpose 
specifled. 

"3. in a steam boiler furnace the combination wlth a boiler, of a flre box, 
an arch, F, covering the flre box and separating It from the boiler, and a 
bridge wall extendlng to the arch and having flue openings, e, e, leading out- 
wardly from the flre box, and air ducts leading from without the fufnace and 
opening to the flre box below the flue openings, e, e, said bridge wall being of 
such thickness that the flue openings serve the purpose of retorts, substan- 
tlally as described." 

The opinion filed below rests the decree on noninfrlngement, under the lim- 
itations imposed by the proof of prior art and rulings of the Patent Office 
upon the application, as exhibited In the "file wrapper and contents." In so 
lar as référence to the facts In évidence seems needful or useful mention 
thereof is made in the ensuing opinion. 

Louis K. Gillson, for appellant. 
John G. Elliott, for appellee. 

Before GROSSCUP. BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
spécifications of the McMillan patent in suit (No. 519,267) state that 
the subject-matter of the invention is "itnprovements in steam boiler 
furnacss," that it "relates to smoke-burning steam boiler furnaces," 
and that its objects are (a) "complète combustion of the carbon given 
oiï from burning fuel while securing the full benefit of the heat gen- 
erated by the burning gases," and (b) "the protection of the boiler by 
the more equal distribution through it of the heat." Numerous prior 
patents are in évidence, both domestic and foreign, purporting to be 
improvements in furnaces for steam boilers, for like object in burning 
the smoke without loss of heating efficiency ; and each of the means or 
éléments combined in the McMillan furnace is présent in the com- 
bination of the Stevens patent No. 333,430, and in other patents to be 
mentioned, except as to the spécial arrangement, form, and capacity 
of the discharge flues. The claim of patentable novelty, therefore, is 
thus stated in the brief for appellant: 
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"While McMiïlan did not propose a single new élément in his construction, 
lie did propose a combinatlon which was novel and operated on a new prin- 
ciple ; and he did secure results superior to any which had been previously 
attained." 

Thèse discharge flues are described in daims 1 and 2 of the patent 
as "in tubular form" and "of such capacity as to secure free draft and 
insure complète combustion within the flues" ; and the patentabihty 
of the combination rests, as we believe, on departure in this provision 
from the discharge flues in other furnace combinations of the prior art. 
Moreover, the Patent Office so ruled, in effect, upon the application in 
question, as the exhibit file wrapper and contents shows repeated re- 
jections of the original claims upon référence to several of thèse prior 
patents (including the above cited Stevens patent) as anticipations, and 
that ultimate allowance was obtained after amending the claims by 
inserting the above-quoted statement of the functional capacity of 
thèse discharge flues in présent claims 1 and 2. 

The appellant's bill alleging infringement of this patent was dis- 
missed in the trial court, as stated in the opinion there filed, upon the 
ground that no infringement appeared in the appellee's furnace. It 
was further contended, as the appellee contends on this appeal, that 
the patent was invalid for want of invention, and that issue is dis- 
cussed in the opinion referred to. Détermination thereof is not 
deemed needful, however, in our view of the indubitable force of the 
évidence of prior art to lirait the scope of any invention which may 
arise under the patent, so that the claims can neither be interpreted 
broadly, as sought in the appellant's contention of novelty above 
quoted, nor as needful to uphold the présent charge of infringement. 

In the appellant's brief, the McMillan device is aptly described as 
consisting of — 

"throwing a roofing areh of masonry over the fire box, extending tbls arch 
baek to tbe bridge wall, making this bridge wall of very considérable tblck- 
ness and carrying it up to the roofing arch and perforating it with commodl- 
ous flues which, as he explalns in his patent, perf orm the functions of retorts ; 
and by introducing a supplemental supply of air In such manner as to mingle 
it with the burning gases as they enter thèse retort flues. The forward end 
of the boiler was located over the fire box, so that the beat radiating through 
the roof of the latter would b« utillzed in ralsing the température of the wa- 
ter, the rearward end of the boiler extending over the usual so-called combus- 
tion chamber located back of the bridge wall." 

The fire box thus described appears in several prior patents, of like 
single fire-box type, having a roofing arch of masonry to protect the 
boiler from direct contact with the fire; and the bridge wall so ap- 
pears and is without novelty, either in location, structure, or "thick- 
ness." For means to discharge the gases and smoke — common to ail 
furnace patents, with variations in form and location — the claims de- 
scribe "discharge flues in tubular form" (mentioned in the spécification 
as "a multiple number," with three shown in the drawings), leading 
from the fire box through the bridge wall. Their function is stated 
to be twofold : (a) Clear passageway for the burning gases ; and (b) 
retort action in consuming the smoke en route, by means of the beat 
retained in the bridge wall. The remaining provision is an air duct — 



406 177 FBDBEAL BBPORXEB. 

also shown in prior patents — which aids the burning of srtioke in the 
flues through "a supplemental air supply." 

The furnaces made by the appellee, which are alleged to infringe the 
several claims of this patent, unquestionably hâve thèse éléments in 
hi<e combination for hke object, except as follows: That the fire box 
is of the double fire-box type, having two arches, and for the discharge 
means a single flue through the bridge wall is adopted, which differs 
in form and greatly exceeds in size the aggregate of the flues shown 
in the patent ; and it has two discharge openings f rom the double fire 
box — one for each fire. Were the appellant's contention tenable that 
the patent combination was not only novel, but "operated on a new 
principle," and was entitled to complète protection against équivalents, 
it might well be conceded that thèse variations therefrom would fur- 
nish no escape from infringement; That contention, however, is predi- 
cated alone on the patentee's arrangement, form, and capacity of dis- 
charge means, and we believe the prior furnace patents referred to 
leave no room for the scope of invention claimed in its so-called re- 
tort action. 

While the field of furnace art was crowded with devices to relieve 
the smoke nuisance, when the patentée undertook another improvement, 
it is undisputed that neither the prior attempts nor the devices in suit 
hâve completely solved the problem. Improvers in that direction are 
entitled, as of course, to ail benefits conferred by the patent laws for 
any invention they disclose; but monopoly beyond the limits of inven- 
tion is neither authorized nor just. So, whatever improvement was 
disclosed by the patentée in the above-mentioned provision, monopoly 
thereof must be Hmited to the actual invention; and to that end we 
deem it sufficient to cite a few of the prior patents, having pertinent 
discharge means in Hke combinations. 

, Stevens' (United States) patent. No. 333,430, has the single fire box 
and roofing arch, thick bridge wall,, and numerous small discharge flues 
leading from the fire box, mainly extending through the bridge wall, 
but a portion extending upward through the roofing arch. It pro- 
vides an air supply also "to perfect ând intensify combustion." 

Bowe's (United States) patent. No. 371,872, has no roofing arch for 
the fire box, but shows the thick bridge wall, with "two or more" tubu- 
lar flues, described as extending through it from the fire box to dis- 
charge the smoke and gases, "conc'entrate the beat," and serve to 
"complète the combustion"; and the Pratt and Palmer (United States) 
patent. No. 312,655, shows both single and double fire box, with roofing 
arches, having a single discharge flue through the bridge wall. 

Criner's (United States) patent. No. 246,943, has the inclosed fire 
box and a large flue passage in the bridge wall for the discharge, with a 
supply of air to complète combustion; and Mcllhenny's (United States) 
patent, No. 328,133^ has like éléments in combination, 

Heiser's German patent. No. 5,430 (of 1879) is for a furnace — not 
shown with a steam boiler, but stated in the spécifications as adaptable 
therewith— shows a single fire box and extremely thick bridge wall, 
with discharge means of greater capacity than those of the McMillan 
patent, which are specified as "retorts" and bave that function alike 
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with such patent, ?.na are alike aided therein by a supply of air through 
air ducts. 

Without extending this opinion by further références to the prior 
art, we believe it clearly appears therefrom that no interprétation of 
the claims in suit is authorized, which excludes other improvers from 
using discharge flues serving as well for the so-called "retort action" 
mentioned in the patent as their function; and therefore that the ap- 
pellee's furnace, having a différent form of structure within the prior 
art, does not infringe. Its double fire box, of another type in the art, 
has advantages in better régulation of the firing and thus regulating 
the discharge of smoke and gas ; and its greatly enlarged single dis- 
charge flue, with an opening from each fire, is within such prior art, 
adapted to the type of furnace, and not an appropriation of the pat- 
entee's device. 

The decree appealed from is therefore affirmed. 



LEWIS CONST. CO. v. SEMPLB et aL 

(Circuit Court of Appeals, Nlnth Circuit February 7, 1910.) 

No. 1,711. 

1. Patents (| 26*) — Invention— Tbansfeb of Device to Anaix)qou8 Aet. 

Pumps and spoU pipes for dredgers belong to arts not so remote that 
the transfer of a method of llning from one to the other involves inven- 
tion. 

[Ed. Note. — For other cases, see Patents, Cent IMg. §S 27-30 ; Dec. Dig. 
I 26.*] 

2. Patents (§ 328*) — Validitt and Infeingemeniv- Spoil Pipes fob Deedg- 

EK8. 

The Semple patent, No. 752,474, for an improvement in pipes for use in 
carrylng sand, gravel, and other material from dredgers and hydraulic 
or other exeavatlng devlces, the pipe having a llning composed of blocks 
of wood arranged in clrcular séries presentlng the grain of the wood end- 
wise at the inner surface of the blocks for a wearing surface, such séries 
of blocks being inclosed in a casing of longitudinal wooden strips, the 
séries of blocks belng bound with hoops, and the outer casing wound Vfith 
wire, discloses patentable invention, but, In view of the prior art, and 
prior structures in analogous arts, is entltled to only a narrow construc- 
tion and Is limlted to the précise structure shown. As so construed, held 
not infrlnged by a dredge pipe having a bottom only of slmilar blocks 
held In place by flanges on the inner surface of the Inclosing pipe. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Suit in equity by Zoe Agnes Semple and Ethel Swanstrom, as ex- 
ecutors of the will of Eugène Semple, deceased, against the Lewis 
Construction Company. Decree for complainants, and défendant ap- 
peals. Reversed. 

Leander T. Turner and Frank A. Steele (John D. Morgan, on the 
brief), for appellant. 

T. O. Abbott and Philip Tindall, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

•For other cases see eame toplc & { numbkb In Dec. & Am. Dlg». 1907 to date, & Rep'r Indexes 
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GIIvBERT, Circuit Judge. A patent was issued on February 16, 
1904, to Eugène Semple for an improvement in pipes. Letters patent 
No. 753,474. He brought the présent suit against the appellant to 
obtain an injunction and damages on account of the alleged infringe- 
mient of his patent. The spécification describes the invention as an 
improvement in pipes for use in carrying sand, gravel, and other ma- 
terial from dredgers and hydrauHc or other excavating devices. It 
is constructed with an inner layer of wooden blocks, an outer layer 
of wooden strips surrounding the blocks, and hoops surrounding each 
circle of blocks and secured thereto, said hoops fitting within the 
outer layer of wooden strips, and a binding wire or rod wound spi- 
rally around the wooden strips, the wooden stnps extending longi- 
tudinally and constituting a casing. The claims which are said to be 
inf ringed are 3, 4, 8, 9, and 10, and are as follows : 

"(3) A pipe having a linlng composed of a séries of blocks of wood, present- 
Ing tEe grain of the wood endwise at the inner faces of ttie blocks. and a cas- 
ing, substantially as set forth. 

"(4) A pipe liaving a lining consisting of blocks arranged wlth the grain 
extending in practicàily a radial direction, whereby the end of the grain will 
be presented at.the inner faces of the blocks, substantially as set fprth." 

"(8) A pipe for use in carrying sand, gravel and other material from dredg- 
ers, hydraullc, or other excavating devices, having its interior composed of 
blocks of veood arranged in circular séries, and presenting the grain of the 
wood ehdvfise, at the inner faces of the blocks. 

"(9) A pipe having a lining consisting of blocks arranged In circular séries 
with the grain extending in practieally a radial direction, and a casing con- 
sisting of a circular séries of longitudinal strips encircUng the lining of blocks 
and extending over the joints between the adjacent circular séries of said 
blocks, substantially as set forth. 

"(10) A pipe having a lining composed of a plurality of circular séries of 
blocks, the adjacent séries abuttlng each other, and the blocks having the 
grain extending In practieally a radial direction, substantially as set forth." 

Wooden pipes, made of staves and wire-wound, were made and 
were well known in the art before the date of Semple's invention. 
They were not calculated to withstand the friction of sand and gravel, 
in carrying material from dredgers and other excavating devices. 
Various expédients had been adopted to reinforce them and to 
lengthen their life, by an inner casing of wood or métal. Semple con- 
ceived and carried out the idea of lining the pipe with blocks of wood 
so arranged as to présent the grain of the wood endwise at the inner 
surface. 

The pipe used by the appellant was manufactured under a patent 
issued to James Hopkirk, on March 31, 1905, No. 785,433, for an 
improvement in stave wooden pipes. The device consists of a stave 
pipe bound with métal hoops or spiral wire; two of the staves being 
thicker than the others at the lower edges and presenting opposed 
shoulders within the pipe. Between the shoulders are inserted single 
arcuate segmentai blocks. Thèse segmentai blocks are eut across 
the grain, and they constitute a removable wearing surface in the bot- 
tom of the pipe. 

The appellees contend that the Semple patent is for a pioneer in- 
vention ; that, as such, its claims are entitled to a libéral construction ; 
and that the patent is not to be Hmited to the exact mechanism de- 
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scribed, bût is entitled to the benefit of the doctrine of équivalents. 
It beconies necessary, therefore, to examine the prior art and to dé- 
termine the rank of Semple's invention. The patent to H. M. Stovv 
of March 31, 1874, exhibits a polygonal stave pipe bound with a spiral 
wire and having a lining of staves so arranged as to break joints. 
The patent to Winfield S. Potter of April 7, 1894, describes a mortar 
in which ore is crushed or triturated, as lined with blocks so arranged 
that the wear thereon shall be across the grain of the wood. A simi- 
lar use of wooden blocks is f ound in the patent to J. B. Irvin, of De- 
cember 3, 1889. The patent to Isaac D. Smead of January 6, 1903, 
exhibits an iron pipe consisting of séries of iron staves built one upon 
another, and bound together with steel hdops. The patent to M. F. 
Wilcox of October 8, 1901, shows wooden pipes built up and formed 
of a number of wooden strips bound together by metallic hoops. The 
patent to Samuel Houston of October 23, 1875, is for a pavement, 
consisting of blocks of wood, with the end grain for a wearing sur- 
face. The patent to Jacob Boyers of November 8, 1881, for an im- 
provement in pumps, has for its claim 3 : 

"A pump provided with a hardwood lining having the end of the grain pre- 
sented to the action of the piston and fluid." 

Some confusion as to the nature of the Boyers' invention arises 
from the statement in the spécification that the hardwood lining is to 
be prepared by sawing and bending it so as to adjust it to the pipe 
bore, and the appellees contend that the intention was not to use a 
lining of wood with the grain presented to the action of the piston and 
fluid, since it is impossible to steam and bend such blocks. But it is 
obvious that the inventor had in mind two forms of hardwood lining, 
one of which might be blocks of wood with the end grain for a wear- 
ing surface as specified in claim 2. 

The patent to J. H. Martin, May 15, 1883, No. 277,762, is for a 
dosed rectangular pipe clamped together and lined on the sides and 
bottom with blocks of wood "which are sawed out across the grain 
so that when placed in position the wear will corne on the end grain." 

The file wrapper of the Semple patent shows that the examiner 
rejected the original application, on a référence to the patents to 
Smead, Wilcox, and Houston. The patent to Houston showed a 
pavement consisting of blocks of wood with the grain on the end, and 
the examiner held it to be no invention to substitute that for the 
lining shown in the Wilcox structure. The applicant amended his 
application, and it was again rejected on the patents to Wilcox and 
Houston. The applicant again amended his application by adding 
claims 9 and 10. Ail the claims involved in this suit were rejected 
on référence to the patents to Wilcox and Houston. On appeal to 
the Board of Examiners in Chief, the décision of the examiner was 
reversed, and the patent allowed. The board considered the question 
of anticipation and patentability only as afifected by the Wilcox, the 
Houston, and the Smead patents, but made no référence to the Martin 
patent or the Boyers patent. That those patents were not considered 
is shown by the language of the décision of the board, in which it was 
said: 
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"Whlle It Is true that blocks of wood with thelr ends dlsposed wlth the ends 
of the grain upward to resist wear hare been used as éléments of a pave- 
ment, and whlle It may be sald to be of gênerai knowledge among tbe me- 
chanlcs that the ends of the fibres of a wooden block more strongly resist 
frlctional wear than do thelr sides, yet It does net appear that thls well- 
known fact has ever been utlUzed by plpemakers to make any part of a pipe. 
We are of the opinion that thls new Idea of a pipe lining so f ormed as recited 
In each clalm is not Imltatlve, but rallier is conceptlve novelty entltled to pro- 
tection." 

It appears from the testimony that, prier to the date of the Semple 
invention, others, who were engaged at Seattle in the work of hy- 
draulic dredging and filling thè tide flats with the débris, had had 
undef considération the usfe of various materials for a wearing sur- 
face for their wooden pipes, one of which was wooden blocks, and 
that the difficulties which confronted them were two: First, the 
greatly increased weight of the pipe that would resuit from such 
lining; and, second, the problem of holding the blocks in place in the 
pipe. Semple was the first to dévise a scheme for -retaining the blocks 
in place. For that device he obtained a patent, and we hold that his 
invention was patentable. But, in view of the prior art, and the long 
and well-known use of blocks of wood as a wearing surface, as pave- 
ment, as lining for flumes and as lining for the bottom and sides of 
box flumes, and particularly its use as shown in the Boyers and the 
Martin patents, we think that the scope of the Semple patent must 
be limited to the use of such blocks in circular séries, with his device 
fpr holding them in place, and that he cannot be allowed the broad 
claira of invention of the idea of lining a wooden pipe in whole or in 
part with wooden blocks presenting the end grain to the attrition of the 
spoil. It does not follow that, because he was the first to introduce 
into a large wooden pipe wooden blocks presenting the end grain as 
a wearing surface, he became entitled to a monopoly of the use of 
such blocks in wooden pipes. He had before him the Boyers patent, 
in which the same device was used for a wearing surface. It is true 
that the Boyers patent relates to the lining of pumps, but the two 
arts are not so remote that the transfer of the lining from one to the 
other would involve invention. Stearns & Co. v. Russell, 85 Fed. 218, 
29 C. C. A. 121; Standard Caster & Wheel Co. v. Caster Socket Co., 
113 Fed. 163, 51 C. C. A. 109 ; W. F. Burns Cp. v. Mills, 143 Fed. 
325, 74 C. C. A. 525. He had before him also the patent to Martin, 
in which the bottom and sides of a rectangular flume were lined with 
such blocks and for the same purpose. There was no invention in 
adopting the use of such blocks in a cylindrical pipe. It was but a 
change in form. Nor can invention be predicated upon the use of such 
lining blocks in radial form. No other form was possible. If a 
pipe is to be lined with blocks so as to présent the end grain thereof 
as a wearing surface, and retain a cylindrical inner surface, the blocks 
must of necessity be arranged radially. In short his invention was a 
mcre improvement or adaptation of what had gone before, and it does 
not mark a distinct step in the development of the art. The novelty 
of his patent must rest on the means which he adopted to carry his 
idea into effect. 
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In view of the rank of the Semple invention, as we find it, it is un- 
important that no pipe has been used or even manufacturée! under the 
patent, or that the Hopkirk pipe, owing to its decreased weight and 
cost, its simplicity of construction, the facihty with which its blocks 
may be inserted and removed, has proved valuable and successful and 
has gone into extensive use. The Semple invention being confined, 
as it must be, substantially to the précise construction which the patent 
describes, it is obvions that the Hopkirk invention does not înfringe 
it. Instead of using a circular séries of blocks, lining the whole 
pipe, the appellants use only a single block in the bottom of the pipe. 
In the Semple device it is évident that each circular séries of blocks 
must be held in position by hoops or bands to which each block is 
nailed or otherwise attached. In the appellant's pipe there are no 
hoops for the lining, nor any device to hold the blocks in position, 
save the projecting shoulder of a stave on either side between which 
each segmentai block is dovetailed to form the floor of the pipe. Thèse 
marked différences of construction are sufificient to avoid infringe- 
ment. 

The decree is reversed, and the cause remanded, with instructions 
to dismiss the bill. 

NOTE.— The followlng Is the opinion of Hanford, District Judge, In the 
court below: 

HANFORD, District Judge. Thèse are suits in equity for injunctions re- 
straining the Infringement of patents and for damages. I flnd a description of 
the invention covered by Hopkirk's patent in the brief filed by his soliciter, 
which, to be accurate, requires only an addition of a few words. With the 
amendment it reads as follows: The invention covered by the patent may be 
briefly described as a device for a wearing face in cylindrical conveyors of 
earth matter in suspension in water, by means of which the structure of the 
conveying pipe is protected f rom wear ; the wearing face being composed of 
wooden blocks shaped to set vertlcally and radlally and fit substantially the 
form of the pipe, with the end grain of the blocks constituting the interior skin 
(and held securely in the bottom by projec-tions or extensions upon either side 
of the interior), the wearing face being removable and renewable without in- 
jury to the structure of the pipe. 

To make ont of the above a perfectly accurate description of Gov. Semple's 
invention covered by claims 3, 4, 8, and 10 of his patent, it is only necessary 
to take out of It the words Inclosed in parenthesis. The Semple patent is the 
elder, and there is no pretense that any of his ideas were suggested to him by 
Hopkirk. The actual différence in the two devices is that, in the one designed 
by Semple, the lining is arranged in sections enclrcling the hollow interior 
space, each section being bound by a hoop ; whereas, in the Hopkirk pipe, only 
a segment of the bottom interior surface is lined by wooden blocks set radlally 
and vertically, and, as a substltute for the part of the lining omitted, the arch 
of the cylinder is completed by the material and shape of the casing, a thick- 
ened edge of one of the staves of the pipe on each side forming a shoulder 
against which the segment of lining in blocks presses as a wedge, so as to 
make a tight joint and préserve the cylindrical form of the hollow Interior 
space. The fact that an accurate description of the later invention can be 
adapted to descrlbe accurately the elder, without the addition of a single word 
and merely by deletlng part of a sentence, demonstrates to a certainty that ail 
of the meritorious features of the earller hâve been absorbed in the later de- 
vice. 

The argument of the défense in the Semple case assumes that the flrst ques- 
tion to be decided is: "Does any claim of the Semple patent include a pipe 
made like the device shown in the drawings annexed to the Hopkirk patent, 
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and which, Instead of having a complète linlng of end-grain blocks, bas only a 
partial llning secured as shown in said drawings?" Only one answer can pos- 
sibly be made to this, and that is a négative answer ; but that inqulry could 
hâve been conceived only in a misunderstanding of the law. A valld patent 
does not necessarlly hâve to embody ail the ideas which may originate in the 
future and be applicable to the invention which it protects. Any device which 
embodles ail of a previously patented invention is none the less an infringe- 
ment By reason ,of the addition of something new. Such a device, even 
though It be better and more servieeable by reason of the addition, is not 
even patentable unless the addition is a new discovery and a useful improve- 
ment. 

I consider that the arguments in behalf of both c-omplainants ably sustains 
the flnding of the board of examiners in chlef , on the appeal taken by Gov. 
Semple from the décision of the original examiner, in which it was said: 
"While it is true that blocks of wood, with the ends disposed with the ends of 
the grain upward to resist the wear, bave been used as éléments of a pave- 
ment, and while It may be said to be of famillar Unowledge among mechanics 
that the ends of flbers of wooden blocks more strongly resist frlctional wear 
than do their sides, y et it does not appear that this well-known fact bas ever 
been used by pipe makers to make any part of a pipe. We are of the opinion 
that this new idea of a pipe linlng, so formed as recited in each clalm, is not 
imltatlve, but is conceptive novelty to protection. Accordingly the décision of 
the examiners is reversed." 

I flnd in the case no grounds which would Justify a court in annuUing that 
décision. The claims of the Hopklrk patent are so phrased as to leave the 
merit of bis invention qulte obscure ; but, read in connection with the spéci- 
fications and drawings, it is possible to flnd that they do cover an original idea 
applied to a practical use. The merit of the device is In the means provided 
for subdivlding the bore of a pipe by tbe peculiar shape of two of Its sections, 
so as to form a segmentai space or groove, which space may be filled by sult- 
able material shaped to fit, and constituting a reinforced wearlng face, without 
changlng materially the cylindricàl form of the bore. For this device, I hold 
his patent to be valid ; but it does not entitle him to a monopoly in the use of 
pipe having an Interior wearlng face covering only part of the bore, and held 
in place by any and every possible means, and I hold that the défendant Ha w- 
ley bas not infrlnged tbe Hopklrk patent because he bas not used pipe, con- 
structed on the principle of Hopkirk's design. The insertion in a pipe of end- 
grain blocks, covering part of the interior surface and held in place by pièces 
of gcantling or cleats nailed to the caslng, is not the same thing as the Hop- 
klrk device, nor équivalent, because it does not accomplish the purpose of 
forming a reinforced wearlng face without changlng the cylindricàl form of 
the bore, which is an important feature. 

In case No. 1,425 it will be decreed that an injunctlon be issued as prayed 
for. At présent I am not sufficlently advlsed to be able to détermine what, If 
any, damages should be allowed to the plaintlfC; and, unless the parties agrée 
with respect to the damages, the case will be referred to the master in chan- 
cery to hear évidence and assess the damages. 

Oase No. 1,486 will be dismissed, with costs. 
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RANSOMB CONCRETE MACHINERY OO. v. UNITED CONCRBT'B MA- 

CHINEET (X>. 

(Circuit Court of Appeals, Second Circuit March 7, 1910.) 

No. 54. 

Patents (§ 27*) — Invention— Conceetb Mixee. 

The Ransome patent, No. 814,803, for a concrete-mlxlng machine, con- 
sisting of a batch-mixlng drum, In view of the prier Burns patent, No. 
661,847, for an apparatus for mlxlng tea "and other material," even con- 
ceding that the Burns patent applles only to mixers of dry and nonsoUd- 
Ifylng materials, is void for lack of patentable invention, being a mère 
adaptation to a double use, requiring only mechanical sklll. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 31, 32 ; Dec. Dig. 
§ 27.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Ransome Concrète Machinery Company against 
the United Concrète Machinery Company. Decree for complainant, 
and défendant appeals. Reversed. 

For opinion below, see 165 Fed. 914. 

Stephen J. Cox, for appellant. 
Edwrard S. Beach, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is a suit to restrain the alleged in- 
fringement of letters patent No. 814,803, issued to Ernest Leshe Ran- 
some on March 13, 1906, for an improvement in concrete-mixing ma- 
chines, and assigned to the complainant. 

Thé patentée states at the commencement of his spécifications : 

"My invention relates to that type of mixers knovpn as 'batch mixers,' In 
which the material to be mlxed is plaeed into the mixer a batch or charge at 
a time, and Is in like manner dlscharged when mlxed." 

"Batch mixers" are to be distinguished from "continuous mixers." 
The latter are long cylindrical devices which receive materials and 
discharge them when mixed as a continuous opération. They are said 
to be less effective than "batch mixers" in mixing the material and to 
be subject to other objections. 

Broadly speaking, the structure of the patent consists of a revoluble 
drum with openings at both ends, blades or flanges within the drum 
secured to its inside periphery, and a discharging chute. The ma- 
terials for making concrète — cernent, sand, stones, and water — are put 
into the drum through the inlet or charging opening. The drum is 
then rotated. The flanges both mix and elevate the material, and at 
the same time move it toward the discharge end. When the mixing 
opération is completed, the materials are discharged through the chute. 

The especial feature of the patent is undoubtedly the construction 
and arrangement of the flanges. One set of flanges is set diagonally 
across the inside of the drum, so as to form hfting pockets at the dis- 
charge end. Another set runs across the first set in the opposite di- 

*For other cases see same topic & § numbsb lu Dec. & Am. Dlgs. 1907 to date, & Rcp'r Indexes 
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rection. By this arrangement the material is moved back and forth — 
lifted and thrown back— from one end of the drum to the other, and 
finally is elevated and dumped into the chute, which is adjusted to 
receive and discharge it at the outlet opening of the drum. The pat- 
entée in the patent says of this arrangement of flanges and their opéra- 
tion : 

"To the Inner surface of the drum, A, Is fastened a plurality of shelves or 
flanges. B, the distlnguishing f eature of which Is that they are placed athwait 
the width of the mixer In such a manner as not only to cause the mixing of 
material that cornes wlthln their sphère of Influence when the mixer is re- 
volvlng, l)ut to move such material toward the discharge end of the mixer, 
and also to carry said material up and discharge it at such a height that when 
the chute, G, is placed in the required position, the mixture to he discharged 
from the machine falls thereln. Thèse shelves or flanges may be of any de- 
sired number or slze." 

And later he f urther says : 

"When the mixer is f ully charged and the drum Is Ih motion, the material 
Is glven a constant movement over and down the Inner surface of the drum, 
and down from the helghts to whlch some of sald material Is carried by the 
shelves or flanges, and in addition to the described movements the material 
is moved by the plurality of shelves or flanges back and forth the width of the 
mixer, whereby the material is moved In a number of directions to obtain 
movements which are of great advantage in securing an Intimate commingling 
of the materials." 

The claims of the patent which it is contended that the défendant in- 
fringes are Nos. 2, 3, 5, and 7, which read as foUows : 

"2. A mixer having a revoluble drum adapted to receive material at one end 
and discharge it at the other, the drum bavlng a centrally-orificed head at the 
discharge end, a shelf secured withlri the drum and extendlng along the inner 
slde thereof dlagonally with respect to the axis of the drum, the discharge end 
of the ahelf extendlng to the head at the discharge end of the drum and form- 
ing a pocket in connection therewith, an addltlonal shelf secured wlthln the 
drum and extendlng dlagonally of the axis thereof across the flrst-named shelf 
and a means extendlng through the said orifice In the discharge-head of the 
drum, for carrying ofC the material from the drum. 

"3. A mixing apparatus having a revoluble drum, adapted to receive the ma- 
terial at one end and discharge it at the other end, a lifting-shelf secured to 
the drum against the inner slde thereof, the shelf extendlng dlagonally with 
respect to the axis of the drum for the major portion of the length of the 
shelf, and sald major portion of the length of the shelf being relatively 
straight, and the shelf terminatlng at the discharge end of the drum In an off- 
set portion, the concave side of which faces the direction of the révolution of 
the drum, whereby to form a lifting pocket." 

"5. A mixing apparatus having a revoluble drum adapted to receive the ma- 
terial at one end and discharge it at the other end, a shelf secured in the drum 
against the inner side thereof, the shelf extendlng dlagonally with respect to 
the axis of' the drum for the major portion of the length of the shelf, and the 
shelf terminatlng at the discharge end of the drum in an offset portion, the 
concave side of whlch faces the direction of révolution of the drum, whereby 
to form a pocket, and an addltlonal shelf secured In the drum and extendlng 
dlagonally of the axis thereof across the flrst-named shelf." 

"7. A machine of the class described, having a revoluble hollow member pro- 
vlded at Its discharge end with a head, a plurality of shelves secured to tlie 
Inside of the member and having offset ends dlsposed relatively to sald head 
to form a séries of lifting pockets adjacent to the discharge end of the revolu- 
ble member, and other shelves extendlng across the first-named shelves." 
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The défenses are: 

(1) Invalidity. 

(2) Noninfringement. 

At the outset it is désirable to sîmplify the issues. Considération 
of the question of infringement may be postponed until after the dé- 
termination of validity. If the patent is invalid, other questions are 
immaterial. So, while prior patents and uses are set up to négative 
novelty, we may well consider them in the first place as showing the 
State of the prior art. It will not be worth while to carefully differ- 
entiate between structures, if the différences claimed to exist involve 
no invention. As want of invention in vievir of a prior dev^ce may de- 
feat a patent which is not anticipated by it, the question of invention 
should receive primary considération. Similarly we should sélect at 
the outset the defendant's best référence in the prior art. It is un- 
necessary to go.over the whole field, if one patent advances more than 
ail others toward the patent in suit. 

Now it is unquestionable that the patent granted to Robert Burns 
on November 13, 1900 (No. 661,847), for an "improvement in appa- 
ratus for mixing tea and other material," if for an analogous purpose, 
is the nearest approach to the présent patent. Before examining it in 
détail, however, we must consider the preliminary inquiry whether the 
apparatus covered by it is for a purpose analogous to that of the Ran- 
some device. 

The objection of nonanalogy proceeds upon the assumption that the 
Burns patent is for a tea mixer and the Ransome patent for a con- 
crète mixer. As the complainant well points out, tea and concrète are 
widely différent materials to be operated upon by mixing apparatus. 
Tea is dry, light, and nonadhesive. Its component granules are of 
uniform size and weight and of the same nature. A tea mixture is 
still tea. Time is not an élément in tea mixing. Delays are imma- 
terial. Concrète, on the other hand, is a mixture of différent materials 
constantly tending to solidify into a stonelike substance. It is wet, 
heavy, and adhesive. The length of time required to mix it is most 
material. Indeed, the opération of mixing concrète is to some extent 
a race against its tendency to sohdify. 

If, then, the assumption be well founded that the Burns mixer is 
exclusively for tea and the Ransome mixer exclusively for concrète, 
the marked différences in the material operated upon may possibly 
afford groùnd for the contention that, if Ransome employs the Burns 
apparatus, he uses it for a new and nonanalogous purpose. But the 
assumption is not well founded. The Burns patent, as we hâve seen, 
is for apparatus for mixing tea "and other material." And in the 
body of his spécifications Burns speaks of the use of the mixer upon 
other materials than tea : 

"In working such tender material as tea leaves, It has been found advisable 
to bave a less twist tban can be employed for cofïee or llke material." 

Moreover, the testimony is that Burns mixers — upon which his last 
patent was really an improvement — had been employed for mixing 
many materials other than tea and coffee, including sand. Similarly, 
while the patentée in the patent in suit says at the beginning that he has 
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invented an improvement in "concrete-mixing machines," the word 
"concrète" does not again appear in the patent. "Material" only is 
spoken of. In view of the language of the patent, we cannot say that 
the Burns , apparatus is exclusively a tea mixer. Nor arewe certain 
that the patent in suit should be treated as exclusively for a concrète 
mixer. Both devices are mixers. Their purpose is to mix materials. 
Changing materials does not change their purpose. 

If, then, we treat the Burns patent as being broad enough to cover 
apparatus for mixing any materials, the question of analogous use 
does not arise. The mixer of that patent would be used for the pur- 
poses covered by it as well when employed to mix concrète as when 
used to mix tea. The only questions then arising would be whether the 
Ransome apparatus is the same as the Burns apparatus, and, if dif- 
férences exist, whether they are of a nature involving invention. 

But, while we are inclined to think that the Burns. patent is broad 
enough to cover the use of the apparatus described in it for mixing ail 
materials, including concrète, it is unnecessary for the purposes of this 
case that we should so rule. While, in view of the language of the 
patent, we cannot assume that it covers tea mixers alone, we shall as- 
sume, for the purposes of this discussion, that it applies only to mixers 
designed to commingle dry and nonsolidifying materials. The ques- 
tion, then, is whether its use for mixing wet and solidifying materials 
is for a new and nonanalogous purpose. And this résolves itself into 
the inquiry whether, in case the Burns mixer were used for mixing 
concrète, it would operate in substantially the same manner to accom- 
plish substantially the same results as when used upon dry material. 
We think that it would. Notwithstanding the difhculties involved in 
mixing concrète, we are satisfied that the Burns mixer would act upqn 
the required materials in the same way as upon other materials. The 
apparatus shown in the Burns patent, with ail its appendages, is un- 
doubtedly better adapted to mix a light, dry material than concrète; 
but we hâve no doubt that it would mix and discharge the one in the 
same manner that it would mix and discharge the other, and with quite 
similar results. 

For thèse reasons we think the use of the Burns apparatus for the 
purpose of mixing concrète at the utmost only a double use, not in- 
volving invention. It is rather a case of changing the materials to be 
operated upon than of changing the method of opération. Indeed, it 
seems about as clear a case of double use as is shown in the well-known 
illustrations given by the Suprême Court in Potts v. Creager, 155 U. 
S. 597, 608, 15 Sup. Ct. 194, 198, 39 L. Ed. 275 : 

"If, for example, a person were to take a coffee mlll and patent It as a mlll 
for grinding splces, the double use would be too manifest for serious argu- 
ment. So, too, this court has denled invention to one who applied the priuel- 
ples of the ice eream freezer to the préservation of fish. Brown v. Piper, 91 
U, S. 37 [23 I/. Ed. 200]." 

See. also, Mast v. Stover, 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 
856. 

We come now to the more difficult question whether Ransome has 
in fact used the Burns apparatus. In examining this question it is 
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only necessary to compare the essential features of the apparatus. 
This may be done as follows : 

Patent in Suit Burns Patent 

(1) Kevoluble drum. (1) Eevoluble drum. 

iSeparate ; ~l 

oiie on (2) ' 1 Inlet and outlet ; opening on 

eacli slde (3) ' [ one side of drum only. 

of drum. J 

(4) Discharge ctiute. (4) Discharge chute ; also used for 

eharging. 

(5) Lifting flanges and cross-flanges. (5) Lifting flanges and cross-flanges. 

(6) Flanges may be of any desired (6) Flanges can be given any suitable 

number or size. twist or pitch. 

(7) Flanges se placed as not only to (7) An incline leading from flanges to 

cause mixing of material, but to . discharge chute, 

move it toward discharge end of 
mixer and into discharge chute. 

(8) Discharge chute can be adjusted (8) Cîhute can be adjusted to act as 

to act as practical closure for closure for opening to prevent 

outlet end to prevent splashing escape of materials. 

out. Doors at both ends for 
same purpose. 

• (9) Roof-shaped spreader. 

It is évident from this comparison that the apparatus of the patent 
in suit contains most of the broad features of the Burns structure. 
Indeed, this is not seriously disputed by the complainant; the only 
différence which it points out being the following: 

(1) The Burns drum is not open at both ends, as is the apparatus 
of the patent. 

(2) The interior of the Burns drum is provided with a roof-shaped 
spreader. The structure of the patent has no spreader. 

(3) It is contended that the flanges shown in the Burns patent are 
so arranged as to form "neutral zones," which fail to properly com- 
mingle the material. The apparatus of the patent in suit is said to pos- 
sess no such "neutral zones." 

The différence between the openings of the two mixers constitutes, 
in our opinion, the most important distinction between them. In the 
Burns mixer, as already pointed out, the inlet and outlet are at the 
same end of the drum, and a single chute serves for eharging and dis- 
chàrging. The materials to be mixed are fed into the drum through 
the chute. The chute is then adjusted to close the opening, and the 
mixing opération goes on. When the materials are mixed, the chute 
is swung inside the drum, and receives and discharges the materials. 
In the Ransome mixer, as we hâve also seen, the drum has openings 
in both ends. The materials are put in through the inlet or eharging 
opening. The openings in the drum are closed; the chute at the dis- 
charging end being swung to so as to practically accomplish such 
closure at that end. The mixing opération then goes on. When it is 
completed, the discharge chute is swung inside the drum, and receives 
and discharges the mixed materials. 

But, while this différence in the construction and opération of the 
two mixers thus exists, it is by no means clear that it required inven- 
tion to modify the Burns mixer, so that it could be charged and dis- 
cha rged at opposite ends of the drum. The only thing necessary to be 
177 F.— 27 
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donc was to take oflf the plate at the rear end of the drum, which was 
either bolted in place or connected with a flue, and feed the mixer 
through the opening thus obtained. Mechanical skill would seem to 
hâve been quite sufficient to accomplish this resuit. Moreover, it can 
hardly be said that invention would hâve been required to make an en- 
tirely new opening- in the rear end of the drum. Mixers which re- 
ceived the materials at one end and discharged them mixed at the oppo- 
site end were old in the art at the time when the Burns patent was 
granted. Indeed, that form of construction seems to hâve been much 
more commonly used than the Burns form. 

The advantage of an opening at each end of the drum is rapidity in 
opération, There is nothing in the testimony to show that there is any 
functional advantage, or that — assuming equal rapidity and the élimi- 
nation of the shed and "neutral zones" to which we hâve referred — 
the Burns mixer would not mix concrète as well as the Ransomemixer. 
We présent, then, to a skilled mechanïc the problem of increasing the 
rapidity of the opération of the Burns mixer, so as to mix concrète 
materials in the face of their tendency to solidify. He knows that old 
concrète mixers received the materià^ls at one end and discharged at 
the opposite end. He appréciâtes the delay caused by adjusting a 
single chute to both receive and discharge materials. While we rec- 
ognize the difficulty of drawing a line between mechanical skill and in- 
vention, we think that the former should hâve been sufficient to teach 
this person skilled in the art to eliminate the double use of the one 
chute and to duplicata it at the opposite end — to go back to the old 
method oiF having separate inlet and outlet. 

The next différence between the Burns mixer and that of the patent 
in suit which the complainant points out is the roof-shaped spreader, 
which appears in the former, but not in the latter. Burns says this of 
the spreader in his patent: 

"In the drum is shown a statlonary flange, or, as It mlght be called, a 'roof- 
shaped spreader,' s. This flange, s, is servlceable, since it tends to spread or 
scatter material f alling from the upper part of the drum, whereby the mixlng 
or blending is aided. This flange, s, also brealîs the fall of material between 
the upper and lower portions of the drum, Such breaklng of the fall is of ad- 
vantage, for example. In the blending of tea leaves, since It Is desirous to bave 
the leaves Injured or broken as little as possible." 

It is clear from the testimony that the spreader is especially designed 
to break the fall of délicate materials like tea. It might also cause a 
more thorough mixture of certain other materials. But it is not use- 
ful in mixing concrète as the différent kinds of material in spreading 
would tend to segregate. The spreader, however, is merely an adjunct 
or appendage to the mixer, and only mechanical skill would be required 
to omit it. Indeed, the testimony shows that Burns himself did not 
include the spreader when making mixers for certain materials. 

The finar différence which the complainant contends exists between 
the Burns apparatus and that of the patent in suit lies in the création 
of certain "neutral zones" in the former. Thèse zones are said to be 
created by the following construction : In the drawings of the Burns 
patent each pair of flanges which extend convergingly from the rear 
end of, the drum toward the front end after meeting extend to the 
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front plate in lines parallel to the axis of the drum and make lifting 
pockets. Thèse pockets are said to constitute "neutral zones" and to 
be objectionable. The patentée says in his testimony : 

"Owing to the fact that the lifting pockets are parallel to the axis o£ the 
drum, an internai zone is created for a portion of the way across the drum 
that Is not affiected directly by the commingling blades. As a conséquence, in 
mixing the material is carried by thèse lifting pockets and dropped, falls 
again upon the zone of the pockets, and Is not, in my judgment, properly com- 
mingled with the matter in the other parts of the drum." 

It may well be doubted whether the difficulty which the patentée 
points out would arise to any considérable extent in the actual opéra- 
tion of the Burns mixer, even if constructed precisely in accordance 
with the drawings of the patent. It would seem that, when the ma- 
terial falls from the lifting pockets, it would strike other material at 
the bottom and tend to move toward the rear of the drum. But, how- 
ever that may be, there is nothing in the Burns patent to confine it to 
the précise arrangement of the cross-over blades shown in the draw- 
ings. And, if it vvere confined to such particular arrangement, a re- 
arrangement of them to obviate the defect of "neutral zones" would 
require no more than mechanical skill. Furthermore, it is by no means 
clear that the structure shown in the drawings of the Ransome patent 
is wholly free from "neutral zones." It does not appear that ail the 
lifting pockets shown are afïected directly by the commingling blades. 

Therefore, while we appreciate the usefulness of that which the 
patentée has accomplished, we are constrained to hold that the différ- 
ences between the apparatus of the patent in suit and that of the Burns 
patent do not involve invention, and, consequently, that the former 
patent is invalid. 

The decree of the Circuit Court is reversed, with costs, and the 
cause remanded, with instructions to dismiss the bill with costs. 



POPE MPG. CO. V. ARNOLD, SCHWINN & CO. 

(Carcuit Court, N. D. Illinois, Eastern Division. February 14, 1910.) 

No. 2T,035. 

L Patents (§ 69*) — ^Anticipation— Pbiob Pxtblication. 

Tlnder the rule that to constitute a prlor publication whleh wlll Inval- 
idate a subséquent patent the publication must eontain such a substantial 
représentation of the patented device as would enable any person skilled 
In the art to make, construct, and practice the invention to the same 
practical extent as he would be enabled to do If the information was 
derived from a prior patent, a publlshed illustration and description of 
a bicycle, showing every détail of a part subsequently patented by anoth- 
er, except that it dld not show that a tube for containing the pedal shaft, 
shown by the patent to be without perforations, and so appearing in the 
illustration, may not hâve been perforated or eut away on the bottom or 
the opposite side not seen — there being, however, nothing to indicate that 
such was the fact — fulfllls ail the conditions of the rule, even conceding 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe; 
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that there was a patentable différence between a perforate and Imper- 
forate tube used for such purpose. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. $ 84; Dec. Dig. i 
69.*] 

2. Patents (§ 328*) — Anticipation— Bictcle. 

The Smith patent, No. 302,973, for an Improvement In bicycles consist- 
Ing of a transverse tube for holding the pedal shaft, buUt rlgldly into 
and made an Intégral part of the frame, In view of the prlor art as dis- 
closed In actual structures and prlor publications in England, la vold for 
anticipation and lack of novelty. 

In Equity. Suit by the Pope Manufacturing Company against 
Arnold, Schwinn & Co. On final hearing. Decree for deiendant. 

Redding, Greeley & Austin, William B. Greeley, and William A. 
Redding (C. K. Offield, of counsel), for complainant. 

Fred Whitfield (Dyrenforth, Lee. Chritton & Wiles, of counsel), for 
défendant. 

KOHLSAAT, Circuit Judge, Complainant brings suit to restrain 
infringement of claims 1 and 6 of patent No. 393,973, granted to the 
assignée of WiUiam E. Smith, the patentée, on November 13, 1888, on 
application filed February 16, 1888, for improvements in bicycles. The 
claims in suit read as follows, viz. : 

"1. In a rear-drivlng front-steerlng bicycle, the frame or reach provlded 
wlth the rlgid transverse tube, c, bullt rigidly into and forming an Intégral 
part of sald frame and adapted, substantlally as described, to recelve the 
pedal shaft. 

"6. In a frame for bicycles and klndred machines, a transverse shaft-recelv- 
Ing tube, c, provlded wlth necks, es and c», to recelve the front and rear ends 
of the frame or reach." 

The gist of the invention consists in the combination with the reach 
or frame, of a transverse bearihg-tube, c, supported by and intégral 
with the reach, the whole forming a single rigid and intégral structure. 

It will be observed that, while both claims call for a rigid transverse 
pedal-shaft receiving tube in a bicycle, claim 1 is for a bearing-tube 
built rigidly into and made an intégral part of the bicycle frame, ir- 
respective of the means by which this is effected, while the means of 
claim 6 is limited to the bracket or bearing-tube having projecting 
necks whereby it may be built with, and become an intégral and rigid 
part of the frame. The rigid and intégral relation between the bracket 
and the frame may be efïected by brazing or welding. The patentée 
at page 1, line 78, of the spécification says: 

"Heretofore thé psdal-shaft has been carried In two bearlngs attached to 
the lower ends of a forked arm or standard depending from the frame, and 
owing to the severe strain exerted through the chain it bas been found that 
the forked standard would twist, and by throwing the bearlngs out of line 
cause an excessive amount of wear and friction." 

An examination of the prior art makes it plain that this statement 
is not justified by the facts. The Rover, Ranger, Raleigh, and other 
forms of bicycle and tricycle frames shown in certain prior English 
publications in évidence, and conceded to hâve been circulated in this 
country, clearly show rigid and intégral bearings located in line, or in 

*For other cases see same topic & i ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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upper or lower contact with the reach. The patent provides that the 
bracket shall be centrally located, in a direct line — that is, between the 
rear and front portions of the reach or lower portions of the frame, or 
above or below the reach. It is évident that the combination with a 
rear-driving, front-steering bicycle called for in claim 1 is not of the 
essence of the invention, since this form of bicycle was old, and no in- 
vention could be predicated upon the application of the bracket to that 
particular device. The spécification (lines 12 and 13, p. 1) says certain 
of the features are also applicable in machines of other forms. This 
would be true of the bracket. The défenses are (1) that Smith was not 
the first inventer ; and (2) that the patent is in view of the prior art 
invalid. 

The évidence relied on to establish the first défense is of weight only 
so far as it bears upon the second défense, theref ore it is deemed neces- 
sary to consider only the latter. The patent was sustained by the Cir- 
cuit Court of the United States for the Northern District of New 
York in a suit entitled Pope Mfg. Co. v. H. P. Snyder Mfg. Ce, on 
July 29, 1905. The record in that case for both parties is stipulated 
into this case. This, together with a large amount of new évidence, 
constitutes the record now before this court. As above noted, the 
patentée erred in stating the prior art as to the location of pedal bear- 
ings. In this, the Patent Office Examiners must hâve concurred, since 
the file-wrapper shows no suggestion of amendment in that respect. 
It would, therefore, seem to be a reasonable déduction to hold that in 
this proceeding the grant of the patent is not attended with that pre- 
sumption ©f invention, which usually attaches to a grant. While some 
attempt was made to carry the date of invention back of February 16, 
1888, when the application was filed, the évidence adduced in sup- 
port thereof is not satisfactory, so that the date of filing of the applica- 
tion must be taken as the date of invention for the purposes of this 
hearing. The spécification (page 2, lines 53 to 70) affords some discré- 
tion as to the location of the bracket with regard to the frame : 

"The tube, c, is commonly brazed or cast or forged intégral with tnbnlar 
necks, one of which, c, rising therefrom enters and serves to support the low- 
er end of the tubular seat-standard, J, and to which it is brazed or otherwise 
fastened. When the frame is made In the particular form herein shown, the 
bearing-tube, c, will also hâve two horizontal necks extending re.spectively 
forvvard and rearward, as showu at c» and c» In Fig. 14, to enter the front 
and rear portions of the frame. When thus constructed, the bearing-tube and 
its necks serve as a means for unitlng the two parts of the main frame or 
reach. When, however, the frame is of the usual shape, it may be made con- 
tinuous from end to end and the tube applied transversely to its upper or its 
under side." 

• To sustain its first contention, défendant introduced in évidence, 
among others, the testimony of one Alfred J. Gould, who was found 
through the médium of the publicity given in the Snyder Case. He 
testified that he was the son of an English manufacturer of bicycle 
parts in England, in which line of business he had been actively en- 
gaged since 1866, having ridden a bicycle over this country in 1874. 
In 1875 he returned tp England and came back in 1876 in connection 
with the bicycle department of the Philadelphia exhibition. There- 
after, until 1885, he was back and forth bcLwoen the two countries. 



432 177 FEDERAL REPORTEE. 

Smith, the patentée, was also an Englishman, having corne to this 
country in 1883, and while in England, was acquainted with Gould in 
a business way. In 1884, Gould testifies he went to Smith's house, 
and that Smith knowing he was about to return to England requested 
him to bring back some bottom-brackets of the latest design and also 
some patterns from which to make castings hère. On his arrivai in 
England, Gould looked about for the newest form of bottom-brackets. 
He saw a drop frame (lady's form) at the place of business of a friend 
named Palmer, and explained the same to Smith later. At Gorton's 
place of business in Wolverhampton he found a bottom-bracket similar 
to that used by Smith, except that it had only one rear neck instead of 
two. At Coventry, he says he found the newest form of bottom- 
bracket at thè place of William Hosier, one of défendants' corrobora- 
ting witnesseé, and obtained possession of it. He took it to his father's 
place at Wednesbury, and made a wooden pattern from it, changing 
the angle of the two rear necks or lugs from 45 degrees to 20 degrees 
above the horizontal. From this wooden pattern he caused to be made 
brass patterns, and two castings from each brass pattern. Defendant's 
exhibit "malléable cast bottom-bracket" is, he déposes, a substantial 
reproduction of Hosier's device. Defendant's exhibit "white métal 
cast bottom-bracket" is, he testifies, a substantial reproduction of the 
bracket cast from the brass patterns. Defendant's exhibit "pattern of 
bottom-bracket" is a substantial reproduction of the brass patterns, 
he says. Thèse bottom-bracket patterns and castings he says he 
brought to this coiintry as early as February, 1885. He exhibited them 
to a number of people, and took them to Smith shortly after the in- 
auguration of Président Cleveland. Thereafter, he worked nights for 
a week constrùcting a drop-frame in Smith's shop, usihg one of the 
brass castings. ■ Smith was présent, but did nothing toward the con- 
struction except to work the bellows, etc. Gould was an expert brazier. 
He simply embodied what he had seen in England, and never consid- 
ered there was any -invention. Smith suggested taking out a patent for 
the frame, but Gould thought it too old and involving nothing more 
than mechanical skill. He received no pay for his work. More than 
30 witnesses hâve corroborated Gould's testimony in important pai^- 
ticulars, among them the above-named Hosier, and the widow of the 
patentée. In addition, the record shows many corroborating coïn- 
cidences, the récital ôf which would unduly expand this opinion. They 
ail leave an impression of truthfulness. This évidence is controverted 
by a brother of Smith, who flatly dénies Gould's statement as to the 
construction of the frame, including the bottom-bracket. It is also in 
évidence that Gould olïered to testify for complainant for a considéra- 
tion of $50,000, which was, of course, rejected. An attempt is made to 
show that, at the time this ofïer was made, Gould was sufïering from 
a mental disorder. Notwithstanding Gould's later obsession, the above 
statements, so far as they are corroborated, are reasonably convincing, 
and are deemed worthy of considération for purposes of disclosing 
the State of the art at the time the patent was applied for. In support 
of its contention that the device of the patent in suit was made public 
and known in this country prior to the alleged date of invention, de- 
fendants introduced a number of publications showing bicycle parts 
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and bicycles. Thèse were published in England, but were circulated 
in the United States as above stated. Attention is called to certain 
notices so published in 1887. Among others, there is produced the 
Rover type of bicycle. This bottom-bracket depended somewhat be- 
low the frame as Smith says his may. It is rigid and intégral. The 
tube is eut away between the two end bearings. It lacks only the bra- 
cing effect of the tube walls between the bearings, and what little ad- 
vantage exists in protection from dust. It is, as défendants' expert 
says, a mutilated tube. It is provided with a tubular sheet métal cover 
between the bearings, to exclude dust and the like. The transverse 
tubular pedal shaft was old. It appears in the patent to Latta, No. 
360,101, granted March 29, 1887, on application filed February 13, 
1886, and in a number of patents cited in the record. It is complain- 
ant's contention that nothing short of a closed tube-bearing or bottom- 
bracket anticipâtes the patent in suit ; that any appréciable opening or 
perforation in the walls of the tube difïerentiates from its tube. De- 
fendant's expert Wiles was of the opinion that the Rover frame con- 
stituted a complète anticipation, and that the complète tube involved 
nothing more than mechanical skill. The rigid, intégral bracket is 
also shown in British patent No. 4,657 of 1878 to Starley for a tri- 
cycle, etc. This patent calls for a reach forged with a socket to re- 
ceive the pedal crank-shaft. It will be seen that with the exception 
that claim 1 calls for a spécifie style of bicycle — a requirement which, 
as above stated, is no essential part of the invention — this tricycle bot- 
tom-bracket comes very close to, if it is not in fact, an anticipation 
of that claim. 

The bicycle design eut shown on pages 13 and 13 of the publication, 
Griffin Yearbook, 1887, and called "The Ranger Centaur Dwarf Safety 
Ranger," shows a bottom-bracket in rigid connection with the reach, 
but having a tubular journal or transverse tube underneath the reach. 
The Ranger (not the dwarf ranger) shown at page 8 in the Centaur 
Cycle Co.'s catalogue for February 1, 1888, is accompanied by the fol- 
lowing statement in said publication, viz. : 

"We produce in one solid steel forging the crank-bearlng bracket with con- 
nections for the bottom fork and main backbone." 

Complainant's expert says as to this bottom-bracket : 

"It is not stated what thèse connections are nor whether the crank-bracket 
Is tubular. It might hâve been partly eut away for the sake of lightness, ac- 
cording to the Ideas then generally prévalent or clamped connections of some 
kind might hâve been used." 

The eut of the Ranger shown with the advertisement disclôses a 
tube so far as the bearing is visible. This of itself would show abso- 
lutely a tube that was so nearly tubular ail the way through as to be 
sufficiently guarded against wrenching out of alignment. It seems like 
a straining of the evidentiary effect of the eut, to say that the trans- 
verse tube may be eut away or perforated. The eut shows the tube 
to be centrally between the forward and rearward portions of the reach, 
and might well be taken for an illustration of the bicycle in suit. 

The nearest approach to a complète anticipation and publication and 
disclosure of the principles of the device in suit will be found in the 
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Raleigh bicycle. Thèse are shown in the Bicycling News of February 
4, 1888. Illustrations of this bicycle show beyond question a rear- 
driving, front-steering bicycle, having what seems to be clearly a tu- 
bular bearing-support centralized between the reach and the rear forks 
of the machine, substantially as shown in the patent in suit. The for- 
ward end is plainly shown to hâve been brazed to a lug on the bracket. 
The diagonal strut or brace forming the seat-post of the Smith patent 
is not shown, but this omission is admittedly immaterial. In Sturmey's 
Handbook (which is stipulated to hâve been published to the bicycle 
trade on July 20, 1887, and to be a standard publication) is found the 
foUowjng descriptive matter in référence to Raleigh bicycles : 

"Crank-bracket constructed solid with the frame;" "solid crank-bracket 
Impossible to work loose." 

There seems to be a concurrence of the experts who hâve testified 
in this case that "soHd with" means substantial integrality. In cor- 
roboration of this view, we hâve the description of the rear-fork ad- 
justment as "slotted fork end and screw adjustment" — showing that 
the chain adjustment of the rear wheel was made through slotted ends 
of the rear forks (as of course it must hâve been if there was substan- 
tial integrality of the crank-hanger with the frame). This reasoning 
also applies to the Ranger and other designs above named. The braz- 
ing of the lower end of the reach to a lug on the forward part of the 
bracket being plainly visible, there seems to be hardly a question, this 
being an old and well-known mechanical expédient, that the other 
parts of the tubular frame were also brazed to lugs on the bracket at 
their respective meeting places, and thus made "solid with the frame" 
as stated. 

Thèse cuts and descriptive matter make it clear beyond a reasonable 
doubt that the Raleigh safety, constructed mainly of tubing, had a 
centralized and rigidly built-in bottom-bracket. Whether the tubular 
axle-support was completely inclosed or imperforate does not appear 
from either descriptive matter or illustrations. So far as visible, this 
device was imperforate. What was on the under side is not shown. 
For ail that is there shown it may bave been partly open or perforated. 
As above stated, complainant insists that the word "tube" in the claim 
should be strictly construed to mean a completely inclosed or imper- 
forate bearing-support, and that as this published showing of the 
Raleigh bicycle does not show that this axle support was not perforated 
it cannot be sufHcient as a publication to invalidate the patent. The 
law as to what is a sufficient publication is laid down in Seymour v. 
Osborn, 11 Wall. 516, 20 L. Ed. 33, as follows: 

"Patented inventions eannot be superseded by the mère introduction of a 
forelgn publication of the kind, though of prier date, unless the description 
and drawings contain and exhibit a substantial représentation of the patented 
improvement, in such full, clear, and exact terms as to enable any person 
skiiled in the art or science to which it appertalns, to make, construct, and 
practice the Invention to the same practical extent as they would be enabled 
to do if the information was derived from a prior patent. Mère vague and 
gênerai représentations will not support such a défense, as the knowledge sup- 
posed to be derived from the publication must be suffleient to enable those 
skiiled in the art or science to understand the nature and opération of the 
invention, and to earry it iuto practical use." 
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This statement of the law is found reiterated in Eames v. An- 
drews, 122 U. S. 40, 7 Sup. Ct. 1073, 30 L. Ed._ 1064. 

The question is whether this published showing of the Raleigh bi- 
cycle is such a "substantial représentation" of the patented device as 
would enable "any person skilled in the art * * * to make, con- 
struct, and practice the invention to the same practical extent as he 
would be enabled to do if the information was derived from a prior 
patent." With thèse illustrations and descriptive matter of the Raleigh 
bicycle before him, showing every détail of the claims in suit except 
whether or not there was a perforation or opening in the under side 
of the bracket, and with both perforate and imperforate axle-supports 
to choose from, it is the opinion of the court that any person skilled 
in the art could as certainly hâve produced a bicycle involving the sub- 
ject-matter of the claims in suit as if he had the Smith patent before 
him. If he chose a perforated axle-support and found that it was 
objectionable, it is believed that, in view of the state of the art, the most 
ordinary mechanical skill would tell him to close the opening or adopt 
an old form of imperforate tube. With the state of the art in view, 
it is the opinion of the court that there was no patentable différence be- 
tween the Smith bottom-bracket with a perforation in its under side 
and, a bracket of the same construction without a perforation. This 
brings the case within the rple stated in Chase v. Fillebrowne et àl. 
(C. C.) 58 Fed. 374, " * * * That if the prior publication contains 
an omission which would ordinarily be supplied by one skilled in the 
art, the omission will not avail a subséquent patentée" — citing Cohn v. 
Corset Co., 93 U. S. 366, 23 L. Ed. 907 ; Downton v. Milling Ce, 108 
U. S. 466, 3 Sup. Ct. 10, 37 L. Ed. 789. The claims in suit were evi- 
dently allowed by the examiner on the theory that tubular brackets 
were new — that the depending forked bracket represented the prior 
art. 

Complainant's expert insists that the languagè of the spécification at 
Unes 67 to 70, p. 2, above quoted, does not apply to claims 1 and 6, and 
that the bottom-bracket before the court must be integrally constructed 
in a direct line with the forward and backward extending axes of the 
reach. He does not advise the court as to what other claims of the pat- 
ent this languagè appertains. When we consider that the end to be 
attained by his device was the strengthening of the frame without in- 
crease, but rather with a decrease of weight, it would seem that this 
position is an afterthought of the expert, and not in the mind of the 
inventer at the time he filed his application. It appears from the rec- 
ord that for several years preceding the date of the filing of the ap- 
plication for the patent in suit, the bicycle world was very active, with 
England as its center. The safety bicycle had been reduced to prac- 
tical shape. 

Of the close commercial relations, the interchange of publications, 
as well as personal intercourse between individuals of this country 
and England, the court will take judicial notice. As above stated, there 
is also before the court the fully corroborated testimony of Gould as 
to his trips to and fro between England and this country, and his in- 
tercourse with manufacturers and dealers on both sides of the océan. 
There can be little doubt at a time when the bicycle was becoming a 
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craze that manufacturers and dealers in this cotintry keenly watched, 
quickly adopted, and çlosely f ollowed every advance in the art on the 
other side of the water, for England at that time was acknowledged 
leader in bicycle manufacture. Indeed, we hâve direct évidence that 
this was the fact in the testimony of Mr. Kirk Brown, one of com- 
plainant's witnesses. The admission, therefore, that the subject-matter 
of the Smith claims in suit was in common use in England during the 
years 1886 and 1887, nearly three years before Smith's application, 
raises a strong presumption that some of the English machines may 
hâve found their way hère, or hâve been copied by manufacturers in 
this country. The fact that English manufacturers had generally 
adopted the form of construction shown in the Smith claims in suit 
without evidently cpnsidering the change of sufficient importance or 
novelty to patent, also throws an important light upon the condition 
of the art at that time. 

It follows that the patent is not valid, and cannot, in the light of the 
évidence as to the prior art, be sustained. The bill is dismissed for 
want of equity. 



•SIMPLEX RAIIiWAÏ APPLIANCE CO. v. PRESSED STEEL OAR CO. 
(Circuit Court, S. D. New York. Pebruary 9, 1910.) 

1. Patents (§ 165*)-^0)nstbi;ction— Claims. 

An élément not clalmed thereln cannot be read Into a clalm of a patent 
to Impart to It patentable novelty. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. | 241; Dec. Dlg. 
§165.*] 

2. Patents (S 328*)*— Validitt and Infeingement— Car Tbuck Bolster. 

The Bauer patent, No. 593,410, for a metallic car truck bolster, con- 
strued, and claims 1, 2, 4, and 5 held vold for lack of patentable inven- 
tion. Clalm 6 held to dJsclose patentable novelty and invention as llmited 
to the précise construction shown, and also Infrlnged. 

In Equity, Suit by the Simplex Rail way Appliance Company 
against the Pressed Steel Car Company. On final hearing. Decree 
for complainant. 

Philip B. Adams and Linthicum, Belt & Fuller (Charles C. Linthi- 
cum and J. Edgar Bull, of counsél), for complainant. 

H. A. Knight, C. P. Byrnes, and Bakewell & Byrnes, for défendant. 

HAZELr, District Judge. This action relates to the inf ringement of 
letters patent No. 593,410, granted November 9, 1897, to William V. 
Kelley for a metallic car truck bolster of which Cari E. Bauer was the 
inventor. The patentée assigned the patent to the complainant. In 
the, spécification the patent particularly refers to a prior patent to 
Waldo H. Marshall for a car truck bolster upon which the body of 
a railroad car is carried, said Marshall bolster consisting of a com- 
pression member of channel iron, a plate iron tension member, and a 
strut or king-post in the center separating them. The compression 
member extends in a straight line from one end to the other of the 

•For otber cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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bolster, and the tension member extends straight from thé" strut or 
king-post to its ends, where it is connected with the compression mem- 
ber at an acute angle and then turned around the side edges of it. The 
Marshall bolster concededly was open to the fault of fréquent bending 
or splitting of the web of the compression member owing to the fact 
that the load or weight of the car carried; but it was notprbperly 
distributed or apportioned. From expérimental tests made prior to the 
patent in suit, it was learned that when the bolster was strained by the 
load it would become weakened at its latéral' ends at the point where 
theiension member joined the compression member. In this situation 
it was the object of the patent in suit to overcome such defects by 
strengthening the Marshall bolster at its points of weakness. This 
could only be accomplished in the estimation of the inventer by trans- 
ferring the strain from the sides of the tension member to the sides of 
the compression m.ember. A further object of the Bauer patent was to 
increase the strength of the bolster by forming the metallic parts in 
such a way as to make the length of the truss less in proportion to its 
depth. The claims in issue read as follows : 

"1. In a bolster, the combination with Its compression member, tension 
member, and middle support ; of a strengthenlng-plece around whlch the end 
of the tension member is bent, substantially as descrîbed. 

"2. In a bolster, the combination with its compression member, tension mem- 
ber, and middle support ; of a strengthening-piece placed between the end of 
said compression member and the bent-up portion of the tension member, sub- 
stantially as described." 

"4. In a bolster, the combination with Its compression member, tension mem- 
ber, and middle support; of a strengthening-piece placed at the end of said 
compression member, and at its outer edge overlapping the web of the same, 
substantially as described. 

"5. In a bolster, the combination with Its compression member, tension mem- 
ber, and mMdle support; of a strengthening-piece havlng Its outer edge 
rounded, and the bent portion of said tension member engaging said rounded 
edge, substantially as described. 

"6. In a bolster, the combination with the middle support; of a compres- 
sion member, and a tension member, the said compression member being bent 
upward near its ends in a Une with said tension member, and the tension mem- 
ber being straight at its ends to the ends of the compression member, substan- 
tially as described." 

The claims are for separate and distinct inventions, i. e., the char- 
acter of the truss members, and, independently of such members, a 
strengthening-piece inserted or placed as described. 

The principal défenses are: (1) Want of patentable invention in 
view of the state of the art; and (2) that the idea of the improvement 
was first disclosed by one Lindstrom, and that Bauer appropriated it. 
Regarding the latter défense, there was much testimony pro et contra 
which, after stripping the hull to get at the kernel, may be summarized. 
It appears that Mr. Kelley, the patentée, was commercially interested 
in the sale of the prior Marshall bolster, and, knowing of its weakness 
and straining from the load at the ends of the tension member, he re- 
quested the witness Lindstrom, a skilled engineer then in the employ 
of the Pennsylvania Railroad Lines, to make and submit a drawing 
and blueprint of a truck bolster which would remedy the imperfections 
of the Marshall bolster. Two designs, Nos. 1 and 2, in évidence, were 
prepared by Mr. Lindstrom and forwarded to Kelley on or about July 



428 177 FEDIJRAL KEPOUTEE. 

5, 1897, and received by him on the following day. In design No. % 
there is shown a bolster wherein the end of the tension member is 
bent or kinked at a point near the edges to join the compression mem- 
ber leaving a space at the ends in which a strengthening or filler pièce 
is placed or inserted. On July 8th, answering Lindstrom's letter in- 
closing the designs and blueprints, Kelley, then in the employ of the 
Charles Scott Spring Company, disapproved of them and inclosed a 
drawing that Bauer, a mechanical engineer in the employ of the same 
Company, had made andreferred to it as a substitute for design No. 
2, stating that he believed such design accomplished the purpose of 
remedying the defects in the Marshall bolster. Afterwards on /uly 
21, 1897, Bauer applied for the patent in suit. Défendant claims that 
the Bauer improvement was fuUy disclosed by the Lindstrom design 
No. 3; that any différences in construction are mère modifications 
which any experienced mechanic could hâve made after having the 
said design exhibited to him. Complainant, however, bas given testi- 
mony tending to show that Bauer, the inventor, on April 1, 1897, began 
makmg sketches and drawings of a truck bolster to improve the Mar- 
shall structure ; that in the latter part of April Bauer exhibited a sketch 
and paper model to Kelley which disclosed the invention in suit. 

The testimony as to the précise time when the Bauer invention was 
conceived and actually completed is not altogether free f rom criticism, 
but it nevertheless appears clearly enough f rom the évidence that the 
bolster in question in its essential détails was completed by Bauer prior 
^to the time when the L,indstrom designs were exhibited to him. This 
view would seem to fînd support in the fact that Lindstrom, after the 
Bauer patent was granted, applied for a patent to cover certain f eatures 
of construction of a bolster following the design of the Bauer inven- 
tion; but he did not then claim to hâve invented or originated such 
form of bolster or its équivalent. The patent in suit was cited by the 
Patent Office as anticipating his application, and he distinguished his 
improvement without attempting to antedate it. Indeed, he has never 
laid substantial claim of invention to the Bauer bolster, although he 
testified herein that such bolster is the équivalent of his design No. 2. 
It is évident from the proofs that at this time Kelley was commercially 
interested in improving the Marshall bolster, and in view of such in- 
terest and his désire to enlist Mr. Scott, who had confidence in Mr. 
Lindstrom, in the business of manufacturing the bolster, it is not 
strange that he should separately request both Lindstrom and Bauer 
to try to remedy the defects in the Marshall structure. Nor is it in- 
credible, considering the narrowness of the field for patentable im- 
provement in the bolster, that the draftsmen Bauer and Lindstrom 
should produce designs so nearly alike but unlike, as I think, from a 
patentable point of view. Both were bent on achieving the same pur- 
pose with the Marshall bolster before them, which obviously did not 
permit of many changes or altérations either in configuration or manu- 
facture. Lindstrom approached the problem of strengthening the bol- 
ster at its web with a straight compression member and bent tension 
member. Bauer, however, believed that to kink or bend the tension 
member would not strengthen it or remedy its defects. He, accord- 
ingly, slightly inclined the compression member so as to joint a V- 
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shaped tension member near its ends so that both members extended 
parallel to their ends. 

Does the patent disclose patentable invention? The défendant con- 
tends generally that shortening the truss by bending down the com- 
pression member to join the tension member, both members extend- 
ing to the edges and to insert a strengthening-piece at the ends were 
obvions mechanical expédients. I think, however, that the spécifie im- 
provement of claim 6 has merit and was patentably new and novel. 
I hâve examined the prior art, the patents to Marshall, Kittinger, 
Baker, Montz, and McCarty; but in none of them is suggested the 
éléments of bending down the compression member to join the tension 
member and placing them parallel to the bent or curved portion of 
the tension member. True, it was old to make a V-shaped tension 
member and a compression member bent to tum upwardly or into line 
with it at the ends; but none of the prior patents disclose a method 
for strengthening the truss with a tension member of the kind de- 
scribed in the spécification. The invention, concededly, was not a big 
discovery; but it is certainly shown that Bauer devised means to re- 
lieve the tension member from the stress of severe strain with the re- 
suit that the imperfections of the Marshall metallic bolster was ob- 
viated. To this extent he advanced the art and by his adaptation 
achieved a new resuit. 

The claims relating to the strengthening-piece hâve been carefully 
considered, and the question whether there was patentable invention is 
not entirely free from difficulty. That it was an important feature to 
impart a thickness and résistance to the web of the channel can 
scarcely be doubted; but thickening or strengthening two metallic 
parts joined by rivets is as old as ironmongery. To strengthen the 
truss member at points of weakness by adding or inserting a strength- 
ening portion was not new or novel. In the Baker patent. No. 438,- 
466, for a brake beam, a strengthening-piece is formed by lapping over 
or doubling the end. True, the prior art does not show a separate 
pièce with lip overlapping the compression member ; but to make such 
a strengthening-piece and place it over the compression member when 
its use became necessary was not, in my judgment, a patentable thing 
to do. It is not unlikely that by complainant's adaptation the bolster 
was niaterially improved ; but to achieve the improvement by the mère 
use of a strengthening-piece over the compression member, fitted into 
a lip or hook, did not require the exercise of the inventive faculty. 
After disposing of the truss members as described in the spécifica- 
tion, it undoubtedly became an obvions mechanical expédient to use 
such a strengthening-piece with a projecting lip to go around the com- 
pression member. Moreover, the said claims are not limited to sep- 
arating the strengthening-piece from the trUss members, and I think 
they must be held void unless the éléments of claim 6 are read into 
them. To include such other éléments in claims 1, 3, 4, and 5, how- 
ever, would impart to them patentable novelty, and this the court can- 
not do. McCarty v. Lehigh Valley Railroad Co., 160 U. S. 110, 16 
Sup. Ct. 240, 40 L. Ed. 358. 

The next question deserving mention is whether claim 6, read in 
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connection with the spécification, can be broadened to înclude as an 
équivalent a truss with a straight compression member and a curved 
tension member at its ends. In view of the extrême narrowness of 
the art, the testimony of complainant is persuasive that a bent or kinked 
tension member to join the compression member near the side edge^ 
would be unable to remedy the defects of the Marshall bolster, and, 
therefore, it was not the mechanical équivalent of claim 6. Bauer's 
form of construction, as has already been said, was the first which was 
capable of obviating the imperfections of the Marshall bolster and in 
rulfilling the purposes of the invention. Complainant on the hearing, 
however, ofïered to disclaim any other construction than that specif- 
ically described; hence the court will require a disclaimer to be filed 
as a condition of the decree, notwithstanding what has been said here- 
in regarding the impracticability of a kinked tension member to obvi- 
ate the defects of the Marshall bolster, 

The défendant employs in its structure a pressed steel channel com- 
pression member which extends straight from the king-post to the 
center line of support with its end slanting upwardly to the strengthen- 
ing-piece. The tension member is a flat plate and extends straight 
from the king-post to the point near the side edge, where it is joined 
by the compression member, and from such point both members lie 
parallel to the point where the tension member is turned upwardly to 
form a loop. Such form of construction is an infringement of the 
sixth claim. But claims 1, 2, 4, and 5 are void for want of patentable 
novelty. 

A decree, with costs, may be entered accordingly. 



MALIGNANI et al. v. HILL-WRIGHT ELECTRIC CO. 
(Circuit Court, S. D. New York. February 17, 1910.) 

L Patents (§ 3§*) — Suit for iNPEiNaEiiEN'r— Défenses. 

Where a patent relates to a complex subject, such as one deallng wltb 
the action bt vapors aiid gases and electro energy with their résultant 
phenomenà, a défense of lack of Invention or of limitation should be sup- 
ported by expert testimony. 

[Ed. Nt)t€.^-For other cases, see Patents, Dec. Dig. § 36.*] 
2. Patents (§ 328*) — Validitt and Infringement— Pbocess fob EXhaustinq 
Incandescent Bulbs. 

The Mallgnanl patent, No. 537,693, for a process for producing a vacu- 
um in the bUlbs of incandescent lamps, was not anticipated, discloses pat- 
entable novelty and invention, and in view of Its proved utillty is entitled 
to a broad construction and a corresponding range of équivalents. Also 
held infringed. 

h. Patents (§§ 229, 230, 231*) — Infringement— Process Patent. 

To reverse or transpose the steps by which a patented process Is car- 
ried out or to substitute a chemleal substance for anbther which is known 
in the art as the équivalent, or which by its Chemical action perïorms 
similar functlons, does not a void infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 360-308, 360 ; 
Dec. Dig. §§ 229, 230, 231.*] 

•F(ir other cases see same topic £ S nUMBer lu Dec. & Ara. Diea. 1907 to date, & Rep'r Indexas 
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4. Patents (§ 132*) — Term— Effect of Internationai, Convention. 

Article 4 bis, inserted in the International Convention for the Protec- 
tion of Industrial Property of Marcli 20, 1883, by the additlonal act of 
convention signed at Brussels December 14, 1900, proclaimed by ttie Prés- 
ident August 25, 1902, 32 Stat 1936, as controlled and construed by Act 
March 3, 1903, c. 1019, 32 Stafc 1225 (U. S. Oomp. St. Supp. 1909, p. 1270), 
"to effectuate the provisions" of such additional act of convention, dld 
not hâve the effect of changing the term of an existing United States pat- 
ent as flxed by statute at the time of its issuance; and such a patent 
granted prior to January 1, 1898, and which is limited by the provisions 
of Rev. St. § 4887 (U. S. Comp. St. 1901, p. 3382), to the term of a prior 
forelgn patent, is not extended by such additional act. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 188%-191 ; Dec 
Dig. § 132.*] 

In Equity. Suit by Arturio Malignani and the General Electric 
Company against the Hill- Wright Electric Company. On final hear- 
ing. Decree for complainants. 

Richard N. Dyer and John Robert Taylor, for complainants. 
A. Parker Smith, for défendant. 

William Houston Kenyon, for New York Tanning Extract Ce, 
as amicus curiae. 

HAZEL, District Judge. The complainants, who are respectively 
the patentée and licensee of the patent herein involved, charge the de- 
fendant with inf ringement of claim 1 thereof, which letters patent No. 
537,693 were granted April 16, 1895, to Arturio Malignani for process 
of evacuating incandescent lamps. Prior to the issuance of the pat- 
ent, on February 10, 1894, an Italian patent for the same invention was 
granted to the patentée. Said United States patent has been sus- 
tained by the Circuit Court for the District of New Jersey (Malignani 
V. Germania Electric Lamp Co. [C. C] 169 Fed. 299), and recently the 
Circuit Court of Appeals for this circuit sustained and found infringed 
the patent No. 726,293, granted to John W. Howell,^ which covers the 
Malignani process, and was an improvement of the pingecock for sol- 
dering the tube. Said décisions clearly indicate the nature of the 
process and the state of the art. It is therefore thought unnecessary 
to elaborately describe the invention and its achievement. Briefly 
stated, the production of a very high vacuum is necessary in the manu- 
facture of an incandescent lamp. In fact an absolute vacuum is re- 
quired to keep the carbon filament at a high standard of efficiency and 
from being wasted or destroyed. If a small quantity of air is permit- 
ted to remain in the lamp the carbon combines quickly with the oxygen 
and the filament is rendered useless for the purposes of illumination. 
Prior to the Malignani patent in suit there was a known method — by 
the use of mercury pumps — for securing a high vacuum in the lamp 
bulb, but the modus operandi was very slow in comparison with the 
method under considération. The results attained by the mercury 
pump method were unsatisfactory, in that the health of the operators 
became impaired owing to the mercury fumes, skilled and' expensive 
labor to exhaust the lamps was required, and there was fréquent breàk- 
age of the bulbs. There were various processes practiced in the art at 

*For other cases see same topic & § numbkh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
» See General Electric Co. v. Hlll-Wright Electric Co., 174 Fed. 996, 98 C. C. A. 566. 
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the date of the patent, but, according to the évidence in each instance 
it required in the neighborhood of 35 minutes to exhaust a lamp bulb. 
In this situation the Malignani process came into existence. The 
spécification, after describing the manner in which the lamp may be 
connected with the vacuum pumps, and how the chemicals may be 
introduced to generate the desired vapors, says : 

"Substances, adapted under certain circumstances to generate gases or va- 
pors, such as arsenic, sulphuric or iodine are then Introduced into the interior 
of the bulb A advantageously at about the center of the tube T. The gases 
thus generated are intended to combine wlth the gases generated by the fila- 
ment of the lamp when brought to incandescence and form a liquid or solid 
précipitation." 

It is proven that by the process in suit the complète évacuation or 
withdrawal of the air is secured within the period of a few minutes, 
first, by the introduction of chemicals which are put into the tubulure 
of the lamp and deposited in the inner side ; second, using the pump 
for exhausting the bulb and thus securing a partial vacuum; third, 
securely closing the tubulure by fusing the glass and shutting off the 
pump ; fourth, imparting to the filament by the use of electricity in- 
tensive incandescence to produce a blue haze, or so-called ionization ; 
fifth, heating the tubulure to clear it of chemical substances ; and, 
finally, fusing the tubulure and removing it from the pump. Such 
steps in the process are combined in claim 1, which reads: 

"(1) A process for producing a vacuum In the bulbs of incandescent lamps 
consisting in first introducing into a tubular elongation of said bulb suitable 
substances capable of being gasified hy beat and combining with the gases 
generated by the filament when brought to incandescence to form solid or liq- 
uid précipitations, then e.^hausting. the said bulb by means of a pump ; and 
sealing the said tubular elongation up; then bringing the filament to inten- 
sive incandescence and simultaneously heating the substance in the elongation 
aforesaid, and finally sealing offl the said elongation in the manner and for 
the purpose substantially as described." 

The essence of the process is found to exist in "the intensive in- 
candescence of the filament in the attenuated atmosphère of the bulb 
at a time when the vapor of a suitable solid substance is présent in the 
bulb, so that the précipitation of its gaseous contents is effected and 
the desired vacuum obtained." The usual défenses of anticipation, 
want of patentable novelty, and noninfringement are interposed in the 
answer, but the latter défense is particularly relied upon. 

The prior patents in évidence do not anticipate the invention. Some 
of the processes were wholly useless, while others when used speedily 
became inoperative and impracticable. Certainly in none of them 
could a vacuum in a lamp be secured even approximately within the 
time in which it was produced by the use of the Malignani process. 
None of the prior patents disclosed the distinguishing feature of in- 
tense incandescence of the filament in the attenuated atmosphère of the 
lamp and though brought into the record to anticipate the patent in suit 
they hâve not been explained by any testimony and it is questionable 
whether they are entitled to much weight. AU of them relate to a 
complex subject involving the subtleties of vapors and gases and elec- 
tro energy with their résultant phenomena, and if claim 1 is in fact 
devoid of invention, or merely entitled to a strict construction, there 
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should hâve been introduced explanatory testimony to sustain the dé- 
fense. Waterman v. Shipman, 55 Fed. 982, 5 C.'C. A. 371; Fay v. 
Mason, 127 Fed. 325, 62 C. C. A. 159. The process possesses nov..:::' 
and utihty, and the patent removed the difficulties and inefficiencies of 
the prior art; it, having made a prominent step forward, is, I think, 
entitled to a broad construction with the corresponding right to invoke 
the doctrine of équivalents. 

Does the défendant infringe the claim in controversy? It dénies that 
its filament générâtes any gases; that in practice it uses phosphorus 
which vaporizes and unités with the oxygen remaining in the lamp; 
that its pump is left open until after incandescence of the filament, and 
generally that the steps employed by it to produce a vacuum are dif- 
férent from those in complainant's process and cause a différent chem- 
ical reaction. If I am correct in believing that the patent is entitled 
to a libéral construction, it follows that a libéral use of équivalent 
means is permitted by wrhich the resuit may be achieved, and any de- 
parture tending to évade its scope or the principle of opération will net 
deprive the patent of protection. The spécification referring to the 
use of substances adapted under certain conditions to generate gases 
or vapors mentions arsenic, sulphuric, or iodine. The patentée, how- 
ever, did not limit himself to the use only of such substances, and he 
was not required to specify ail the known substances which might be 
advantageously used in the process. It is held that to reverse or 
transpose the steps by which a process is carried out or to substitute a 
chemical substance for another which is known in the art as the équiva- 
lent or which by its chemical action performs similar functions does 
not avoid infringement. Malignani v. Germania Electric Lamp Co., 
supra; DevHn v. Paynter, 64 "Fed. 399, 12 C. C. A. 188; Carnegie 
Steel Co. V. Cambria Iroij Co., 185 U. S. 403, 22 Sup. Ct. 698, 46 L. 
Ed. 968 ; General Electric Co. v. Campbell (C. C.) 137 Fed. 600. The 
proofs show that phosphorus (red or amorphous) is adapted to generate 
gases or vapors at a lower température than is required to fuse the 
substances in the tubulure, and therefore responds to the chemical élé- 
ment or substances mentioned in the spécification. Even if défendant 
had been the fîrst to use phosphorus or "paint" as an élément which 
bettered the patentee's method, infringement could not be avoided 
simply on that ground. Atlantic Giant Powder Co. v. Mowbray, 2 
Ban. & A. 442, Fed. Cas. No. 624; United Nickel Co. v. Pendleton 
(C. C.) 15 Fed. 739, 24 O. G. 704. It appears, however, that red phos- 
phorus or "paint" has been used by complainant in its process in lieu 
of arsenic, sulphuric, or iodine since the grant of the patent, and that 
its equivalency was understood in the art. It makes no diflference that 
such substance is placed by the défendant on the fine anchor wire in- 
side the lamp bulb instead of in the tubulature. The patentée, as al- 
ready indicated, is not confined to his spécifie means. Importance is 
attached to the testimony indicating that in defendant's process the 
pump connected with the lamp is not shut off to keep air from re- 
entering the lamp until after the exhaustion is completed. This dif- 
férence in opération, however, cannot avail the défendant, as the 
period of closing the pump valves is not regarded as an essential step 
in the Malignani process. In my mind it is immaterial whether the 
177 P.— 28 
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pump used by défendant was disconnected before or after précipitation 
of the gases. It is true, the patent spécifies closing the lamp from the 
punip before précipitation, but, as stated by complainant's expert wit- 
ness, the pump used by the défendant might hâve operated automat- 
ically as a closure, shutting oflf connection between the lamp and the 
pump after the desired exhaustion had been secured. It is not neces- 
sary to analyze the other steps taken by the défendant to completely 
exhaust the incandescent lamps. I hâve ascertained about them, and 
believe they are the équivalent of complainant's, and that the défendant 
substantially uses ail the steps and none other by which the resuit of 
the Malignani process is achieved. 

The défendant criticises the prima facie showing of infringement, 
and argues that the court should not crédit it as it is daimed to be im- 
possible for any one to say that the cause of a phenomenon is ascertain- 
able merely from ionic action. The answer is that three compétent 
witnesses hâve substantially testified that while they cannot state defi- 
nitely as to the cause of the précipitation or in what manner the phos- 
phorus combines with the gases or vapors, yet in their judgment the 
use of phosphate in connection with the various steps of the patent 
produce the desired functional resuit. Under thèse circumstances it 
may fairly be presumed that there was no essential différence between 
the two methods. If the steps employed by the défendant were based 
upon a différent principle it should hâve been proven. 

The next question which has arisen since the argument is whether 
the patent in suit remains in full force for the entire term of 17 years, 
as provided by section 23 of the patent act of 1870 (Act July 8, 1870, 
c. S30, 16 Stat. 201), or whether it expired with the prior foreign 
patent pursuant to section 4887, Rev. St. (U. S- Comp. St. 1901, p. 
3382). The Circuit Court of Appeals for .the Third Circuit has re- 
cently in Hennebique Construction Company v. Myers, 172 Fed. 869, 
considered this question, and reached the conclusion that article 4 bis 
provided by the International Convention for the Protection of In- 
dustrial Property of December 14, 1900, at Brussells, and which was 
ratified by the United States Senate March 7, 1901, proclaimed by the 
Président to take effect on September 14, 1903, was self-executory ; 
that the déclaration of interdependence of foreign and domestic pat- 
ents was by such article 4 bis completely abrogated, and the statutory 
limitations imposed on the term of domestic patents for inventions 
theretofore patented in foreign countries superseded. It was further 
held by Judge Archbald iti his opinion that article 4 bis was not subse- 
quently repealed by implication by the act of Congress of March 3, 
1903, c. 1019, 32 Stat. 1225 (U. S. Comp. St. Supp. 1909, p. 1270). 
The effect of the décision in the Hennebique Case, if followed by this 
court, would be that the patent in suit, which supposedly has expired, 
in reality remains valid and enforceable for 17 years from April 16, 
1895, and is wholly unaffected by the prior Italian patent or the term 
for which it was limited. A caref ul perusal of the opinions written by 
Judges Gray, Buffington, and Archbald indicates that the holding of 
Judge Archbald, in which Judge Gray concurred, was not actually 
necessary to a décision of the case, and in view of his later remarks 
in Union Typewriter Co. v. L. C. Smith & Bros. (C. C.) 173 Fed. 288, 
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wherein he states that his opinion upon this subject was not the opin- 
ion of the court, I do not feel bound to follow it. Moreover, I am per- 
suaded by the additional brief s submitted by counsel bearing upon this 
question since the Hennebique décision was reported that article 4 bis, 
or the treaty, is not entitled to receive the construction given it. The 
article or treaty and the subséquent act of Congress of March 3, 1903, 
to effectuate the provisions of the additional acts of the convention hâve 
heretofore been passed upon and construed by the Circuit Court of 
Appeals for the First Circuit. United Shoe Co. v. Duplessis Shoe Co., 
155 Fed. 842, 84 C. C. A. 76. In that case it was unqualifiedly held 
that the act of March 3, 1903, did not alter or vary the terms of an 
existing United States patent as established by law at the time the pat- 
ent was granted; that Congress by its enactment had declared by 
implication that article 4 bis of the treaty was without rétroactive ef- 
fect. I concur with the reasoning and conclusions of Judge Putnam, 
who wrote the opinion, and therefore it foUows that the patent in suit 
has expired because of the expiration of the prier Italian patent for the 
same invention. 

A decree may be entered, with costs in favor of complainant, holding 
claim 1 infringed by the process employed by the défendant, and for an 
accounting. 



HESS-BBIGHT MFG. CO. et al. v. STANDARD ROLLER-BEARING CXX 
«Circuit Court, F.. D. Pennsylvania. March 10, 1910.) 

No. 233. 

1. Patents (5 32») — Invention. 

The fact that an expert, with a patent before hlm and by the use of the 
Information suggested thereby, Is able to eonstruct the patented device 
from that of a prier patent, does not overeome the presumption of Inven- 
tion arlslng from the grantlng of the later patent. 

[Ed. Note.— For other cases, see Patents, Cent. DIg. §§ 35, 36; Dec. 
Dig. § 32.*] 

2. Patents (§ 828*) — Invention— Ball Bearings. 

The Conrad patents, No. 822,723, for a bail bearing, and No. 838,303, for 
a method of •manufacturlng and assembling sueh bearing, cover a device 
and mode of assembling the same which are novel and of great utllity, 
and disclose invention. 

In Equity. Suit by the Hess-Bright Manufacturing Company and 
another against the Standard Roller-Bearing Company. On final bear- 
ing. Decree for complainants. 

See, also, 171 Fed. 114. 

Dwight M. Lowrey and Robert Fletcher Rogers, for complainants. 
Augustus B. Stoughton, for défendant. 

HOLLAND, District Judge. Two patents. No. 833,733, granted 
June 6, 1906, and No. 838,303, granted December 11, 1906, to Robert 
Conrad, were transferred by him to the Deutsche Wafïen und Muni- 
tions-Fabriken, a German Company, by assignment duly recorded in 
the United States; the Hess-Bright Manufacturing Company being 

•For «tber casea 8ee same topic £ { nombbb In Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexe» 
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the sole licensee in this country. Suit was instituted for the infringe- 
ment of daims Nos. 2, 8, and 9 of the first and of claim No. 1 of the 
second. The défendant makes the sole défense of lack of invention. 
Hence the only question for the court is whether or not the three 
claims of the' first and the one claim of the second patents are valid; 
that is to say, do they cover patentable subject-matter, and did it 
involve invention to produce the bearing in view of the prior art? 

Patent No. 822,723 is for an improvement in bail bearings. There 
are two grooved rings, the grooves facing each other, so as to form 
a channel or raceway for the balls; the sides of the grooves are ar- 
ranged to overhang the balls, so as to prevent the latéral displacement 
of the rings ; and, f urther, that the sides of the grooves are uninter- 
rupted throughout their circumference. The parts are interlocked 
•with each other, so as to form a unitary structure, and at the same 
time ail of the surfaces which are in rolling contact are eontinuous and 
uninterrupted, so that the wear upon the parts will be uniform. The 
balls are introduced by eccentric displacement; in fact, this seems 
about the only practical way it is possible to assemble the parts. 

The claims, which the bill avers hâve been inf ringed by the défend- 
ant, are as follows: 

"2. A bail bearing Ineludlng two concentrlc rings" having opposing grooves 
on their adjacent faces, the sides of said grooves engaging the balls to prevent 
suibstantial latéral movement, said sides belng uninterrupted throughout their 
circumference and adapted to admit balls to the grooved space between them 
by displacement of the rings eccentrically to 'each other." 

"8. A bearing comprising two concentrlc rings, balls between said rings, each 
ring having a groove both sides of which overhang said balls and are continu- 
ons and practically intégral throughout their circumference, the number of 
balls being such that they can be inserted In the space between the rings when 
the latter are displaced from their normal position, and means for distributing 
the balls throughout the length of the groove, whereby the two rings are held 
together against axial displacement by the engagement of the balls with the 
overhanging walls of the grooves and the parts are held together so as to form 
a unitary device. 

"9. À bearing comprising two concentrlc rings, a and b, balls, c, between said 
rings, each ring having a groove both sides of which overhang said balls and 
are continuons and practically intégral throughout their circumference, the 
edges of said sides being separated so far from each other that by displacement 
of the rings eccentrically a limited number of balls may be inserted between 
them, and distributing devices adapted to te introduced between said edges 
and into the spaces between said balls when the rings are restored to concen- 
trlc position, whereby the two rings are held together against axial displace- 
ment by the engagement of the balls with the overhanging walls of the grooves 
and the parts are held together so as to form a unitary device." 

Many patents hâve been issued for ball-bearing devices, which hâve 
not been entirely satisfactory, for the reason that the tracks or ways 
were interrupted, and the balls consequently could not travel freely 
therein. It was old to hâve inner and outer rings with opposing 
grooves, but the sides of thèse grooves were interrupted in one way or 
another to permit the introduction of the balls. In some cases filling 
openings were provided, and in some instances thèse were filled up or 
plugged after the balls had been introduced in order to prevent their 
escape; but thèse prior devices were defective, in that the raceways 
would crumble or wear at the interrupted parts of the raceway, and 
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theii the injured balls would cause undue wear to the remaining por- 
tions of the raceway, and thus the bearing suffered a rapid déprécia- 
tion, and often an entire failure in a comparatively short time, and 
where the filHng openings were plugged to prevent the escape of the 
balls the plugs could not be given precisely the same temper as the 
rings forming the remaining portions of the raceway, and unequal 
wear would ensue, which resulted in injury to the balls and raceway, 
and an undue shortening of the life of the bearings. Thèse bearings 
could safely be subjected only to light loads, and were entirely un- 
satisfactory, and not fitted for use in heavily built, rapid-moving ve- 
hicles. 

The Lechner patent, referred to and set up by the défendant as an 
illustration of the prior art, is a fair illustration of the attempt to pro- 
duce a bearing with a continuons and uninterrupted raceway. The 
filling opening in this patent extends entirely to the bottom of the race- 
way, and the sides are interrupted by the filling opening eut therein. 
It does not satisfy the demand in the art for a continuous and unin- 
terrupted raceway. And the Pettee patent, which is for a roller bear- 
ing, shows plainly upon its face that the inventor did not hâve in mind 
the principle embodied in the complainant's patent. The inventor un- 
doubtedly was striving to construct a device for a roller bearing with 
a continuous and uninterrupted raceway for the rollers ; but he failed, 
in that the outer casing is divided into two parts, in order that the 
bearing may be assembled, and this, of course, produces the inter- 
rupted raceway. 

It is true the défendant constructed a model of the Pettee device, 
which can be assembled by eccentric displacement; but it was ac- 
knowledged on the part of the defendant's expert that it was not con- 
structed in exact accord with the dimensions set forth in the patent, 
but had been adapted to be assembled in accordance with the method 
found in the complainant's patents. In other words, it is now ascer- 
tained that the Pettee device can be constructed and assembled in ac- 
cordance with the methods of manufacturing and assembling the de- 
fendant's roller bearings, but only by the use of the information sug- 
gested by the complainant's patents. This alone, however, will not be 
permitted to invalidate the claims of complainant's patents. 

In AlcMichael & Wildman Manufacturing Co. v. Ruth et al., 128 
Fed. 706, 63 C. C. A. 304, the court said: 

"TBe fact that an expert, with a patent before hlm, mlght be able to build 
up the structure covered thereby, by selectlng and adapting appliances thereto- 
fore known, does not overcome the presumption of invention arising from the 
granting of the patent, where nelther the same comblnation in its entirety nor 
the same mode of opération had previously been descrlbed or known." 

The patentée has evidently accomplished what others hâve been 
striving to attain, but hâve failed. As has been said, thèse patents 
hâve "converted a theory into a fact." It was apparently a very simple 
change, but it converted "imperfection into completeness." The ad- 
vantages attained are aptly stated by complainant's expert: 

"Ali of thèse disadvantages of the prlor constructions are overcome by the 
Improvement of the patents hère in suit By reason of the fact that the sur- 
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faces of the grooves on whlch the balls travel are continuons and unlnterrupted, 
the wear of thèse surfaces Is uniform, there are no edges to crumble or fracture 
or against whtch the balls may strlke, the materials may be unlfonn and homo- 
geneous throughout, and the rings may be uniform In cross-section throughout, 
so that they may be made relatively small in cross-section without danger of 
fracture. As a resuit the safe load-carrying capaeity of the bearlng is much 
greater, the life much longer, and the bearlng can be mounted In any desired 
way, and is equally avallalDle whether the Inner ring be stationary, or the outer 
ring be stationary, or both rings rotated, Moreover, the bearings do not hâve 
to be manufactured in sets having différent features of construction adapting 
them for différent situations or uses, and spécial care or skill does not bave to 
be exercised in mounting them in partlcular ways with référence to the manner 
in whlch the load is to be applied; 1. e., whether the inner ring or the outer 
ring is to be the stationary member and subjected to load only on one side. 
Furthermore, thèse bearings are capable of sustainlng end thrust or a load ap- 
plied in ttie direction of the axis from either side, as well as loads applied 
radially or at right angles to the axis." 

The bail bearings manufactured in accordance with thèse patents 
hâve g-one into use very extensively. It is conceded by ail parties that 
it is the best device yet placed upon the market. The Pettee device has 
not been manufactured, which is one of the strongest facts to sustain 
the contention that it is not of much practical utility. However slight 
the différence, it is very évident that Conrad has solved the difficulties, 
and the objections to the bail bearings placed upon the market manu- 
factured in accordance with the prior art, and he is entitled to the 
benefiit of his invention. 

The method patent, No. 838,303, was issued about six months after 
the article patented; the latter for a "method of manufacturing and 
assembling bail bearings." Claim 1 of this patent, which is infringed 
by the défendant, is as follows : 

"1. The method of manufacturing and assembling a bail bearlng into a uni- 
tary structure, the parts of whlch hold each other together, which consists in 
forming inner and outer rings havlng opposing grooves the sides of which are 
uninterrupted throughout thelr circumference, and whlch are separated by a 
distance less than the diameter of the balls when the rings are concentric, plac- 
ing said rings eccentrically to each other to widen the space between said edges 
at one side to a width greater than the diameter of the balls, Introducing 
through said space a limlted number of balls, extending when In contact with 
each other only partly around the raceway formed by said grooves, and restor- 
ing the rings to concentric position and introducing spacers between the balls 
to dlstribute them substantlally entirely around the raceway so as to prevent 
the rings froln returnlng to the eccentric position." 

It is very évident that the manufacturing and the assembling of this 
ball-bearing device by eccentric displacement is entirely new, as no 
other bail bearing has ever been made which could be entirely as- 
sembled in this Way, resulting in making practical a continuons and 
uninterrupted raceway. The idea is ilbvel and of great iitility, involv- 
ing invention. 

It is ordered that a decree be entered for complainant, with costs to 
be taxed by the clerk. 
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SIEBEK & TRUSSEL MFG. CO. v. CHICAGO BINDER & FILE CO. 

(Circuit Court, N. D. Illinois, B. D. March 19, 1910.) 

No. 28,721. 

1. Patents (§ 290*) — Suit foe Isfeingbment— Défenses. 

The improper joinder of applicants for a patent Is a purely technlcal 
défense in a suit for its Infringement, and should nôt be favored, especlally 
after the patent bas been assigned. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 290.*] 

2. Patents (§ 328*) — Noveltt— Loose-Leaf Bindee. 

The Nelson, Dawson, and Trussel patent. No. 806,702, for a self-locking 
loose-leaf binder, whUe covering a devlce of utillty, is merely for an im- 
provement of an old comblnation by adopting an improved locking device 
from the related art of automatically locking boxes, and is void for lack 
of novelty. 

In Equity. Suit by the Sieber & Trussel Manufacturing Company 
against the Chicago Binder & File Company. On final hearing. De-' 
crée for défendant. 

Gillson & Gillson, for complainant. 

Dyrenforth, Lee, Chritton & Wiles, for défendant. 

SANBORN, District Judge. Suit for infringement of patent No. 
806,702, issued to Nelson, Dawson, and Trussel December 5, 1905, for 
a self-locking loose-leaf binder. Defendant's device is nearly the same 
as complainant's, so that infringement is reasonably clear if the patent 
is valid. Two reasons for avoiding it are urged upon the record : (I) 
Improper joinder of applicants for patent; (3) want of novelty. As 
to the first ground, I think the évidence shows joint invention. It is 
far from satisfactory, but the manner in which the binder was broughc 
out, the purpose of producing it, and the relations of the parties, ail 
lead me to think it was the invention of ail the patentées. This point 
may be passed because the second one I think décisive of the case 
against the complainant. But it may be properly said that improper 
joinder is a purely technical défense, and should not be favored espe- 
cially after the patent is assigned. 

Novelty in the patent in suit seems to be entirely negatived by the 
prior art, particularly by the Lehy patent for a box fastening, No. 335,- 
822, issued Feb. 9, 1886. That défendant has adopted and greatly 
profited by complainant's device clearly appears. Its conduct is said 
to bave been quite unfair, and there seems to be sufficient support for 
the charge. But, if this was within its technical right, complainant 
must submit. 

The patent is for a combination of the end plates of a loose-leaf 
binder with an automatic locking device, easily used, working with 
précision, readily opened and shut. Its utility is manifest. A number 
of prior inventions were in use, having ail the éléments of the patent 
but one. The common features of thèse binders may be described as 
follows: Two binder plates, hinged longitudinally on one of their 
edges by a continuous rod known as the piano hinge, are armed with 

*For oiber cases see same topic & § numbeb in De'c. & Am. Dlga. 1907 ta date, & Rep'r Indexe* 
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overlapping prongs to pass through holes in the leaves when the book 
is shut, and to allow the leaves to be taken ont when it is open. End 
plates are attached to the binder plates for the sole purpose of hold- 
ing them together when closed. The edges of thèse end plates slip 
by each other just like shears, and mounted on thèse edges is some 
form of locking device. Several of thèse binders had been patented, 
and défendant had acquired three of the patents. The trouble with ail 
of them was in the locking device. Most of them used spring latches, 
varied, but generally similar to each other. A common form was to 
fasten a push button or stud to a leaf spring, much like the blade of 
a penknife, and mount the spring on one of the end plates in a posi- 
tion so that the stud would drop into two registering holes in the plates 
when the shutting of the binder registered or broug-ht the holes op- 
posite each other, and thus lock the binder. By pressing upon the push 
button the spring was forced back and the latch released, in order 
to open the binder. There were several forms of locking device using 
■ the leaf spring, but the principle of opération was quite similar. 

There were varions disadvantages in thèse prior devices which 
were overcome by the patentées. The end plates were not securely 
locked together when closed, so that strain by weight of leaves or 
overloading came on the spring, and there was a téndency in the bind- 
ers to open, and the end plates to get out of place. There were no 
guides to carry the stud into the slot or hole in the end plate, and thus 
keep the plates in proper alignment, and prevent their warping out of 
proper relation to each other. Thèse disadvantages were to a great 
extent overcome by the patentées in the foUowing manner : Instead 
of a hole or slot within the body of the plates for the stud to enter, a 
slot is eut in the edge of one of the end plates wide enough to admit 
the shank of a push button or stud. After the slot is carried inward 
a short distance, it is enlarged so as to admit the enlarged end of the 
shank or leg when forced into it by a spring. The slot i s thus made 
T-shaped. The stud and its shank are similar to the ordinary quarter- 
inch boit, the head representing the push button, the nut the enlarged 
shank portion or leg, and the two being connected by the shank, which 
is designed to enter the neck of the T-slot. A leaf or narrow flat spring 
is mounted at one end on the end plate opposite the one carrying the 
slot, and the other end carries the stud. The enlarged part of the 
shank, which is designed to enter the enlarged portion of the slot, and 
lock snugly therein, is beveled on the side opposite the spring, so that, 
when the binder is closed, the approaching edge of one end plate will 
slightly change its direction and force the stud against the résistance 
of the spring by a cam-action. This brings the smaller portion of the 
shank in line with the throat of the slot. As soon as the shank enters 
the slot, and the enlarged part of the shank registers with the larger 
part of the slot, the spring will snap the shank into such larger part, 
and securely lock the binder. This locking mechanism was taken bod- 
ily from a kindred art and adapted to the binder art, as explained 
later. In this way the lack of firmness in prior binders was over- 
come. Guiding the shank into the throat of the slot and there strongly 
holding it in the inner portion tends to stiffen the binder, and is espe- 
cially useful for large, heavy ledgers such as are used in the govern- 
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ment printing office, and also when the binder is bulged out with an 
overload. There would be no doubt of patentability, in my opinion, if 
the device as an entirety were new. Both daims in suit are for a com- 
bination in end plates and locking device, and, though both are old, the 
patent would be good, like thousands of other similar combinations, 
if the combination itself were new. There is undoubtedly an improved 
resuit, but the combination shows improvement only, and net inven- 
tion, for the following reason : With a number of existing combina- 
tions of end plates and locking devices operating by forcing a stud in- 
to a slot, the patentées adopted an improved locking device from the 
related art of automatically locking boxes, shipping cases, etc. The 
précise lock is found in the Lehy patent, with the T-slot, beveled lug, 
smaller shank portion, push button and ail. The sole différence is that 
Lehy spécifies a coiled spring and nbt a leaf spring. The resuit is that 
the patentées hâve not invented a new combination of old devices, but 
hâve merely improved an old combination. 

Ail the cases cited by complainant's counsel, as I read them, re- 
lated to new combinations. This seems true of Bâtes v. Coe, 98 U. S. 
31, 25 Iv. Ed. 68, Imhaeuser v. Buerk, 101 U. S. 647, 35 L. Ed. 945, 
Parks v. Booth, 102 U. S. 96, 36 L. Ed. 54, Potts v. Creager, 155 U. 
S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275, and Hobbs v. Beach, 180 U. 
S. 383, 31 Sup. Ct. 409, 45 E. Ed. 586. In the last case the Suprême 
Court went as far as possible in sustaining a combination having one 
élément borrowed from another art, but the earlier machines did not, 
as hère, possess an inferior or less complète method for doing the 
same work. The machine itself was sufficiently novel to satisfy the 
rule that a patentable combination of old things must itself possess 
novelty. 

The Lehy patent and the one in suit call for almost exactly similar 
opération. There is the telescoping or shears action, the guiding of 
the shank into the slot neck, by cam-action, and the snapping of the 
lug into locking combination with the box surfaces by spring action. 
It is like putting the ordinary door lock into a new place, or using a 
lock buckle on a saddle girth or stirrup strap, and claiming for the 
resuit a patentable combination. In the new binder there is an old 
combination considerably improved, and a better resuit; but an old 
opération by old means. 

The third claim of the patent, not in question hère because flot in- 
fringed, calls for a push rod running from one end of the binder back 
to the other, Connecting the locking studs placed on both ends, and 
unlocking them with a single pressure against one end of the push 
rod. This would seem to be a good combination possessing novelty, 
although the question is in this case of no importance. 

A decree should be entered dismissing the bill, with cor.ts. 
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KBBPERS V. AMEBIOAN ELECTRIC FUSE GO. 
(Circuit Court, S. D. New York. February 14, 1910.) 

1. Patents (§ 23*) — Invention— Uniting of Parts. 

Invention Is not diselosed by merely making in a single pièce a device 
or connection whlch prevlously bad been made of separate parts. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. S 25; Dec. Dlg. 
§ 2S.*] 

2. Patents (§ 328*) — Constetiction and Infbingement— Method of Connec- 

IKG Eleotbic Wires. 

The De Mott patent, No. 521,018, for a connection for electrlc wlres, is 
limlted to the précise structure shown. As so construed, held not in- 
fringed. 

In Equity. Suit by William M. Keepers against the American Elec- 
tric Fuse Company. On final hearing. Decree for défendant. 

W. P. Preble, Jr., for complainant. 

Peirce, Fisher & Clapp and Kerr, Page, Cooper & Hayward (George 
P. Fisher, Jr., and Drury W. Cooper, of counsel), for défendant. 

HAZEL, District Judge. The patent in suit. No. 531,018, issued to 
James Y. De Mott, on June 5, 1894, relates to a connection for electric 
wires. It is not deemed necessary to enter into a lengthy discussion 
of the questions involved, and I will state briefly my conclusions. 

In view of the prior state of the art, the scope of claim 1, in con- 
troversy, must be restricted to an open joint, which is formed by turn- 
ing a single pièce of métal to form a substantial loop, leaving the edge 
open so that jointure may be made by crimping or pressing after the 
wires hâve been run through the tubing. It was old at the date of the 
invention to run electric wires through two rigid tubes or sleeves joined 
together. Such a device for inserting the ends of telegraph wires was 
first showri in the Mcintire patents, Nos. 391,311 and 347,635. It was 
old to use an open joint connection made out of a single pièce of métal, 
as may be ascertained by an examination of drawing, Pig. 7, of Mcin- 
tire patent. No. 347,635, and the patents to Coleman, No. 468,393, and 
Hering, No. 379,231. The patent to Smith, No. 198,471, suggests the 
idea of turning the ends of the métal into a central rib. or web of the 
plate to make double tubes. Moreover, it has been held that inven- 
tion is not diselosed by merely making in a single pièce a device or con- 
nection which previously had been made of separate parts. General 
Electric Co. v. Yost Electric Co. (C. C.) 131 Fed. 874, affirmed 139 
Fed. 568, 71 C. C. A. 553. 

The file wrapper of the De Mott patent, in évidence, indicates that 
originally there were broad claims insisted upon by the patentée ; but 
eventually he accepted narrow claims, which in my estimation restrict 
the invention to the précise method described' — i. e., forming an open 
joint at the inner edge of the tube out of a single pièce of métal. The 
De Mott patent has not gone into use, and its novelty cannot be tested 
by its success. But, assuming novelty and a limitation of the claims 
by the Patent Office, the défendant does not infringe claim 1, for it 

*For other cases see same toplc & S numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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uses a closed tube, as distinguished from one that is open for the pur- 
pose of making a joint after the wire is imbedded in the tube. The 
edges of the tube and the rib are brazed, and when the wires bave 
been run through the tubes are twisted to tightly inclose and hold them. 
A decree may be entered dismissing the bill, with costs. 



In re LANDSBEUGER. 

(District Court, N. D. Georgia. March 4, 1910.) 

No. 2,339. 

BANKEUPTCY (§ 140*)— ASSETS— OWNERSHIP— CONSIGNMENT. 

Evidence held to warrant a finding that intervener'a consignment of 
goods purehased at a sale in banlcruptcy in prier proceedings to the bank- 
rupt was fraudulent as against the bankrupt's subséquent creditors, and 
that the priée of the goods whieh the bankrupt agreed to retum to Inter- 
vener had been paid, so that Intervener was not entltled to recover from 
the trustée, in a subséquent proceeding as against the bankrupfs creditors, 
the goods conslgned and remainlng unsold or thelr proceeds. 

[Eîd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In the matter of bankruptcy proceedings against A. Landsberger. 
On the intervening pétition of M. G. Samuels to recover from the 
trustée certain goods alleged to hâve been consigned to the bankrupt 
for sale at an advance of 35 per cent, of the inventory priée. On re- 
view of referee's décision denying pétition. Affirmed. 

Slaton & Phillips, for trustée in bankruptcy. 

Wimbish, Watkins & ElHs, for intervener and bankrupt. 

NEWMAN, District Judge. This case arose on the intervening 
pétition of M. G. Samuels, doing business under the name of M. G. 
Samuels & Co., as a merchant at 19 Bond street, New York City. 

In bis intervening pétition Samuels claims that at the time of a 
former proceeding in involuntary bankruptcy against Landsberger, 
commenced in May, 1908, he bought Landsberger's stock of merchan- 
dise at the sale by the trustée in bankruptcy, on June 29, 1908, and 
that, after adding some goods to the stock so purehased and selling off 
some, he consigned what was left, by a contract in writing, to A. 
Landsberger. The consignment agreement is as f oUows : 

"City of Baltimore, Md. 

"This agreement, made and entered into between M. G. Samuels, of the city 
and State of New York, and A. Landsberger, of the city of Atlanta, state of 
Georgia, witnesseth: 

"That the said M. G. Samuels has consigned to the sald A. Landsberger the 
merchandise set forth and fully described on the attached inventory. Said 
merchandise is to be and remain the property of said Samuels, and said Lands- 
berger is to hâve no right nor title therein other than the right to sell the 
same upon a commission of twenty-five per cent, over and above the oost price 
as shown on said inventory. Promptly upon sale of each article thereof the 
said Landsberger shall remit to the said Samuels the purchase prlce thereof, 
less the commission allowed. Sald landsberger agrées during the time said 

♦For other cases see same topic & § numbek lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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goods remaln In hls possession under this consignaient that he wlll keep the 
same insured for the tenefit of the sald Samuels. 
"In witness whereof, both parties bave hereunto set their hands and seals 

this the day of August, 1908. [Signed] M. G. Samuels. [Seal.] 

"[Signed] A. Landsberger. [Seal.] 
"Signed, sealed, and delivered In the présence of : 

"[Signed] John R. L. Sniffln. 
"Sworn to and subscribed before me on this the 22d day of September, 1908. 

"[Signed] John R. L. Sniffln, 
"[Seal.] Notary Public No. 88, Kings Oounty. 

"Certiflcate filed in New York eounty." 

The goods appear to hâve been turned over to I^andsberger on 
August 4th; but, as will be seen, the contract was not signed until 
September 22, 1908. Probably no particular significance is to be 
attached to this, however, as it appears that Landsberger left Atlanta 
on the 4th or 5th of August and went north to buy goods. 

An inventory is attached to the consignment contract showing goods 
consigned of the value of $15,411.80, and fixtures of the value of 
$1,098. Thèse goods appear to be a gênerai stock of dry goods and 
clothing, including hais, caps, shoes, etc., also, apparently, a lot of 
millinery. 

Landsberger left Atlanta, as stated, on the 4th or 5th of August, and 
went north to buy goods to replenish the stock. He bought about $33,- 
000 worth of new goods and shipped them to Atlanta, and they were 
placed in stock with thèse old, consigned goods. The goods were 
bought by him in his own name and shipped to him in that way. They 
were put in the same store and mingled, necessarily, with the old 
goods. 

At the time of the purchase by Samuels of Landsberger's stock of 
goods in June, 1908, or at least about the Ist of July, 1908, a man who 
had been associated in business with Samuels, in New York, one Isaac 
Shafarman, came to Atlanta and took charge of the business for 
Samuels. After the consignment on August 4th, he continued in the 
store and was there until the 39th of September, 1908, at least. 

Immediâtely after this fire another proceeding in involuntary bank- 
ruptcy was filed against Landsberger ; that is, the proceeding in which 
the présent intervention is filed by Samuels. 

This fire in November, 1908, according to the proofs made to the 
insurance company, caused the entire destruction of $6,276 worth of 
goods and damage to the remainder of the stock amounting to $11,795. 
Some objection appears to hâve been made by the insurance company 
to settling the loss, and it was finally compromised by the trustée in 
bankruptcy, with the apparent consent of ail parties, for $12,000, in 
fuU of total loss and damages. 

An agreement was entered into after the fire, between the trustée in 
bankruptcy and Landsberger, by which Samuels was allowed to take 
steps to hâve his goods remaining in the store identified and an ap- 
portionment made between the goods consigned and the new goods, 
and a further agreement that the insurance loss should be considered 
as having been in the same proportion as this identification made be- 
tween the consigned goods and the new goods. 
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The trustée in bankruptcy dénies that the consignment by Latids- 
berger to Samuels was in good f aith ; indeed, it is urged that, bef ore 
this written contract of consignment was entered into, Landsberger 
had repaid Samuels the amount paid by him for the stock of gQods 
at the sale in June, 1908, $13,600. It is claimed that there were large 
sales of goods, more than acknowledged by Samuels, from the time he 
re-opened the store, about the Ist of July, until August 4th, and 
enough to hâve paid Samuels back a large part of the purchase money 
of the stock at the bankrupt sale. 

On August 4, 1908, Landsberger received his discharge in the first 
bankruptcy proceeding and immediately went to the Fourth National 
Bank in Atlanta and borrowed $5,000, of which he gave to Samuels 
$4,500. The évidence shows without question that Samuels was to pay 
certain bills for Landsberger, which seem to hâve reduced the amount 
left in Samuels' hands to about $3,000. Over this $3,000 there is a 
sharp contention as to whether it was given back by Samuels to Lands- 
berger, or whether Samuels retained it. 

Then it is said that, adding the $33,000 worth of new goods to 
the old stock, makes $37,000 or $38,000 worth of goods, in the aggre- 
gate, in the store after the alleged consignment on August 4th, up to 
the date of the fîre. The goods in the store at the time of the fire 
amounted to approximately $22,000. 

Samuels claims that of the goods sold during this period, from 
August 4th to the date of the fire, he did not receive one dollar, al- 
though the consignment contract provided that he should receive the 
cost price as shown by the inventory as the same were sold and upon 
each article sold. 

Shafarman was in the store ail the time as the représentative of 
Samuels, and it is urged that it is absurd to say that, with this contract 
and with Shafarman in the store ail the time, SamUels received no part 
of the proceeds from the goods disposed of, but that, on the other 
hand, he must bave received enough, together with the sales from July 
Ist to August 4th, and with the $3,000, to bave more than paid his debt. 

In addition to the payments insisted on as above, it is claimed that 
one Philip Elson obtained from Landsberger about $8,000 worth of 
goods at 65 cents on the dollar of their original cost, and that he paid 
this money, five thousand and odd dollars, to Samuels. There is con- 
sidérable évidence and much contention about the giving of certain 
notes in this connection. 

The admissibility of a large part of the évidence as to this transac- 
tion is based upon the claim of counsel for the trustée that there was 
a conspiracy which originated in May, 1908, between Léon Eplan, 
Philip Elson, Landsberger, and Samuels, which, aftticipating that 
Landsberger was about to fail and go into bankruptcy shortly there- 
after, contemplated that Samuels would buy Landsberger's stock when 
it was sold by the trustée in bankruptcy, and put Landsberger back into 
business in Landsberger's own name, and Landsberger would then go 
on to the eastern markets and buy a large stock of goods and fail 
again, when Eplan and Elson would buy the stock. 

Eplan did business next door to Landsberger and was a tenant of 
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Làndsberger's, who leased the two stores from Joël Hurt. The lease 
f rom Hurt had some time to run and was considered valuable. 

Just before the first failure in May, 1908, Elson, after a conférence 
witb Eplan, went to see Landsberger and got Landsberger to agrée to 
transfer the lease of the store occupied by Landsberger to Eplan, and 
then they obtained the consent of Hurt to this transfer; the purpose 
being, and the promise being, according to the évidence, that, when 
Samuels bought the stock' back for Landsberger, the lease should be 
retransferred to Landsberger, which would enable him to state to the 
persons from whom he desired to buy a new stock of goods that he 
had a valuable lease in his own narne and had gone back into business 
in his old place. 

Léon Eplan, in his testimony, after stating that he did business at 
44 Decatur street, Atlanta, Ga., and that Landsberger's store was next 
door to his, was asked this question: 

"Q. Mr. Eplan, I wlU get you to state whether some tlme prier to the llth 
of May, 1908, you had any conversation with Philip Elson or A. Landsberger in 
référence to the lease on the preniises then occupied by A. Landsberger. * * • 

"A. Two or three days before the failure of Mr. Lansberger — the flrst fail- 
ure ; yes, sir — me and Mr. Elson were walijing home. We had been neighbors 
for years, and frlends for 20 years, and naturally, as usual, we knew that it 
was going to happen, as far as the failure was coneerned, and we were tallcing 
about it, what made him fall, and so on, and I told SJr. Bison If I could get 
hold of that stock I would not mind going Into business. That store done from 
$75,000 to $90,000 a year. Mr. Elson says: 'I wIU tell you, Mr. Eplan, I hâve 
already spolien to Mr. Landsberger, and he says he will not remain hère In 
business under no conditions, and that he will go out of town as soon as he 
settles his failure, and he promised me the store.' So I says: 'Mr. Elson, it 
seems like your opinion and my opinion about the store Is equal. How would 
you llke for us to go In together In that business?' He said: 'It would be per- 
fectly satlsfactory. My business does not pay me, and I am deallng with my 
customers, that are malnly small men, and my. œoney Is ail the time tied up 
with other people. Ijandsberger does a better retail business than I do Whole- 
sale, and I would not mind going In with you.' And by the tirqe we got through 
with that (we lived right opposite each other) I went in to dlnner. Oomlng 
out from dinner, usually I take a car, but I saw Mr. Elson, and says: 'Let's 
not take that tar. Let's walk up town once.' And so we dId. We were talk- 
ing, of course, about this Landsberger matter, and I said: 'The first thing we 
will hâve to do is to secure the lease, so the lease would not go Into the bank- 
ruptcy court, because, if the stock is sold with the lease and ail, naturally it 
will bring a blgger prlce. I can't get the lease from Landsberger because 
Landsberger came pretty near flghtlng me before, and he owed me money, and 
refused to pay me. You also know he tried to get from me $2,000 a week or 
80 before he left for New York, and I dldn't give it to him. I told him the 
reason l eouldn't glve It to him was because he and Mr. Ottley had a fight, 
and I dldn't want to go to Mr. Ottley for money, and I dldn't, because I wanted 
to get out of the loan.' So the reason I wanted to get out of the loan — Lands- 
berger always owed me from $4,000 to $5,000 — was because I went once to the 
bank to deposit a check of his, and the receiving teller took Landsberger's 
check for $200, and went to the books to see whether the amount was good. 
This was something that had never happened before, and that gave me some 
suspicion; so I wanted to get out as best I could without making any more 
loans. 'Well,' Elson says, 'leave that to me. Landsberger will give me that 
lease, and you can attend to the transfer from Mr. Hurt.' The property be- 
longs to Joël Hurt. We flgured out that it would take us $15,000 to do busi- 
ness in that store, do it legltimately, and that was ail the money we needed. 
We also figured that neither one of us would attend to the business dlrectly. 
EUson clalmed that he could buy goods cheaper than Landsberger dld, some 
goods 15 per cent, to 20 per cent, cheaper. We decided that Mr. Elson would 
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be the buyer, and I would be the financier of the business. By the tîme we 
reached the store, and separated — It didn't take more than a couple o£ hours— 
Mr. Elson came back with the lease in Us pocket 

"Q. What did it hâve on It when It came backî 

"A. Just as you see lit, wlth the exception of the transfer. 

"Q. What did you do wlth It thenî 

"A. We went up to see Mr. Bllls on Mr. Elson's advlce, and we asked Mr. 
Mlis a point in regard to the lease, and he says, 'I wlll represent Mr. Lands- 
berger, and I would rather you would leave the transfer to somebody else.' 
So we went off. I went up to Mr. Herbert Haas, and he made that transfer, 
and Mr. Landsberger signed It. I went up to Mr. Hurt, and told him about 
it. He says: 'Eplan, I can't conform to it. Mr. Landsberger bas been a ten- 
ant of mine so many years, and I had rather see him first.' So Mr. Hurt 
sends down his man to see Mr. Landsberger in the Klmball House. Lands- 
berger refused to go up there. » ♦ • i went up to Mr. Hurt afterwards, and 
Mr. Hurt transferred the lease. 

"Q. After Landsberger had signed it? 

"A. Yes, sir. 

"Q. What day was that? 

"A. Well, the llth, I guess. 

"Q. Do you recall how many days afterwards the bankruptcy happened to 
Landsberger? 

"A. Maybe a day or two days — something like that." 

After some other testimony not so material, Eplan's testimony pro- 
ceeded as f ollows : 

"Q. Didn't you confer with Elson in regard to selllng the lease, and didn't 
Elson tell you that he promised Landsberger that, if Landsberger deslred to 
enter the business again, he would not interfère with hls plan? 

"A. Yes, sir. 

"Q. Didn't Landsherger tell you he had arranged with Samuels, to whom he 
was eonsiderably Indebted, to buy the stock of goods for him? 

"A. Yes, sir. 

"Q. And that Samuels would put Landsberger back Into business? 

"A. Yes, sir. 

"Q. And he told you that he didn't want you to interfère with this plan? 

"A. Yes, sir. 

"Q. You told him you would not? 

"A. I told him I would not as long as Mr. Elson agreed to let him hâve the 
store. 

"Q. Afterwards you saw Samuels, and he confirmed that statement? 

"A. Yes, sir. 

"Q. When Samuels bought the goods, then he began to hâve a big, fine bank- 
rupt sale down there? 

"A. Yes, sir. 

"Q. And moved part of thèse goods to Peachtree street? 

"A. Yes, sir. 

"Q. Now, the — you wanted to let them bave It by the month? 

"A. Yes, sir. 

"Q. Then they stated to you that that was not agreeable, that they wanted 
a lease for a year in order that, when Landsberger went back Into the market, 
It would appear that Landsberger had gone to the market, because he had 
bona flde gone back into business? 

"A. Yes, sir. 

"Q. Then Samuels and Landsberger stated to you that they didn't expect 
this business to run for more than four or flve monthsî 

"A. A short while. 

"Q. But that they wanted the written lease, as they wanted to show that 
Landsberger was in business? 

"A. Yes, sir. 

"Q. Elson told you to let them hâve it for the llttle while, and you would 
be able to buy the next stock — that was the next Landsberger f allure? 

"A. Yes, sir. 
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"Q. That was what he had référence to— that Landsberger was golng to 
fall agaln, and y ou would buy that stock? 

"A. Yes, sir. 

"Q. New, then, Landsberger, he told you, didn't he, that he and Samuels 
agreed that the business should be turned over to him (Landsberger) ? 

"A. Yes, sir; be told me that, as soon as Mr. Samuels drew eut enough money 
to reimburse him, he would hâve it. 

"Q. And that Landsberger would go into market, and buy as many goods as 
possible? 

"A. Yes, sir. 

"Q. That he had made a satisfactory adjustment of his affalrs, and that this 
bankruptcy sale had paid off most of the indebtednessî 

"A. Yes, sir." 

The référée, after reciting the testimony of the various witnesses, 
States this : 

'The référée heard ail of the witnesses at length exeept Landsberger, and 
carefully observed thelr manner duriug the course of the delivery of their tes- 
timony, and from the conflicts in évidence that hâve been given in référence 
to the transaction, and from the entire complexion of this case, as disclosed by 
a very lengthy record, the référée is satisfled that the évidence does demon- 
strate that a conspiracy existed as between Samuels and Landsberger for the 
purpose of defrauding credltors ; that in pursuance of this conspiracy a con- 
tract of consignment was made, and at the time no such sum was due Sam- 
uels ; that on the 4th of August, 1908, he was paid the sum of $4,500 by check, 
which Landsberger succeeded in obtaining from the Fourth National Bank 
under the statement that he was the owner of the stock of goods, and of 
which sum Samuels retained at least $3,000; that, while Shafarman was in 
charge of the store, goods of the value of nearly $23,000 were received from 
bona flde creditors ; that most of thèse goods were disposed of, and no satis- 
factory account has been given of the proceeds arising therefrom by any of 
the witnesses; and it is from thèse goods that the référée believes Samuels 
received the proceeds to a large estent, espeeially on the Elson transaction. 
The référée finds that the notes of Elson, discounted by the New York banks, 
were not accommodation discounts, but were payments made to Samuels for 
goods out of the Landsberger stock. Further, that, prlor to the fire, any sum 
which mlght hâve been due Samuels by Landsberger had long since been sat- 
isfled, and the référée is of the opinion that, in fact, no bona fide consignment 
was in existence either at the date it purports to hâve been made, or at any 
tlme subséquent thereto, "and that its existence has been, at ail times, a mère 
cover for the purpose of defrauding creditors. 

"According to the contention of Samuels, from the date the goods were 
turned over, August 4, 1908, until after the lire, he received nothlng from 
Landsberger. Oan it be possible that Samuels would hâve permitted Lands- 
berger to remain in possession of a consigned stock of goods from August 4th, 
on to some time late in November, without obtaining the proceeds from the 
sale of such consigned goods, espeeially during the period when his man Sha- 
farman was In possession, from August 4th, to September 29th? The référée 
cannot belleve that any man would bave permitted such a course of deallngs. 
Samuels knew personally, as well as through his sald représentative, Shafar- 
man, that goods were being disposed of, and why did he not demand his mon- 
ey or his goods? The other spécial représentative, Jacobs, came down to in- 
vestlgate, and, after having been in town only a few hours, was seized with 
ihis usual 'comfortable feeling' as to the conduct of the business, and immedi- 
ately left the clty for Wilmlngton, N. C. Jacobs' Investigation didn't touch 
the books, or the cash account, and only amounted to an inquiry as to the 
gênerai condition of the business. The only thing that Samuels, or his rep- 
résentatives, did. on their visits hère was in référence to the change of the 
fire Insurance policies, ail of which Landsberger had put in his own name; 
he stating to Hatcher tnat ne owned the stock. 

"Counsel for Intervener were forced to take the position that Landsberger, 
the bankrupt, has not accounted for some $14,000 of cash sales. The référée 
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Is of the opinion that the évidence is eonclusive that, Instead of Landsberger 
having this $14,000, It Is accounted for to a large extent by the Elson trans- 
action, wlio paid for goods to ttie extent of over $5,000, and ttiis on a basis 
of about 65 cents on the dollar, which would account for some $8,000 of goods, 
and that the balance, if any, came into Shafarman's hands, while in charge 
of the store from August 4th to September 2!>th, and that Shafarman was at 
ail times simply the représentative of Samuels. 

"The référée therefore is of the opinion that no bona flde contraet of con- 
signment exists; that Samuels bas received In excess of the amount ad- 
vanced by him on account of his purchase of the stock of goods ; that he has 
no interest in the goods or the proceeds arising from the sale thereof ; that 
the same belong to the bahkrupt, Landsberger ; that no bona flde claim on the 
part of this intervener exists; that there is no genuine basis for this Inter- 
vention ; and that the same should be denied. And it is so ordered.'' 

The référée evidently believed that there was an understanding be- 
tween Samuels, Landsberger, Elson, and Eplan from the time the first 
failure of Landsberger was contemplated, by which ail were to be bene- 
fited, and that the purpose was not only to defraud the existing cred- 
itors of Landsberger, but those who should become his creditors in the 
future by the purchase of new goods, and that consequently ail the tes- 
timony of Eplan should be considered ; that is, as to what he did and 
what ail the other parties to the alleged conspiracy did and said. 

Whether this be true or not, there is enough testimony of Eplan, if 
it is to be believed, as to what he was told by Samuels and Lands- 
berger, to justify the référée in concluding that this consignment was 
not in good faith and was fraudulent as against those from whom 
Landsberger intended to buy goods, and who are the creditors prov- 
ing claims in this bankruptcy proceeding. 

Undoubtedly the référée was justified in believing that the consign- 
ment was not in good faith in the sensé that Samuels expected thèse 
goods to be sold and the proceeds derived from the sale of thèse par- 
ticular goods to be paid over to him. It is perfectly clear that the pur- 
pose must hâve been to pay Samuels from the sales made, without réf- 
érence to whether they were consigned goods or new goods, even as- 
suming that the consignment was really made and that at that time 
Landsberger was still indebted to Samuels. It would hâve been a 
practical impossibility to hâve kept a separate account of the sales of 
consigned goods and at what they were sold, and there is not the 
slightest évidence to show that this was attempted. 

I think the référée was fully justified, also, in concluding that, even 
if Samuels had not been paid back on August 4th the amount advanced 
by him for the purchase of the stock in June, he had certainly been 
fully paid before the fîre. In their brief, counsel for Samuels concède 
that Landsberger has not accounted for $14,000 of cash sales. If, as 
the référée finds, Philip Elson got $8,000 worth of gootls, for which 
he paid Samuels, and Samuels received, through Shafarman, $6,000 of 
the proceeds of goods sold while Shafarman was in charge, this would 
be the easiest and most natural way to account for this discrepancy. 

I do not think the conclusions reached by the référée were, as con- 

tended by counsel for Samuels, based on mère suspicion, but they seem 

to me to be based on facts that appear in the record. That is, taking 

the fact that Shafarman was there in charge of the new stock as it 

177 F.— 29 
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arrivéd and was being sold out, as Samuels' représentative, and the fact 
that the consignment contract provided that the goods should be paid 
for as each article was sold, and then the fact of the failure toaccount 
for the $14,000 of goods or of cash received, one or the other, is it unfair 
to conclude that, notwithstanding Samuels' and Shafarman's déniai, 
Samuels did receive this $14,000? That is a conclusion from the con- 
ceded facts. In view of Shafarman's présence in the store as the repré- 
sentative of Samuels, and his relation to the business, it would be al- 
most as if the goods were turned over to Samuels in person, to the 
amount of $37,000, and $14,000 of them were missing, and his only 
reply was, "I don't know what became of thera." This certainly would 
not be accepted in any court. 

My conclusion is that the référée was justified in determining this 
matter as he did. If Samuels had not been paid in full on the 4th of 
August, it is perfectly clear from the évidence, to me, that he had been 
paid a considérable part of it, and, in view of the sales made after- 
wards by I,andsberger which are unaccounted for, it is reasonable and 
fair to conclude, under ail the évidence, that the goods, or the proceeds 
of the sale of the goods, must hâve gone to Samuels. 

The well-recognized rule is that the conclusions of the référée on 
questions of fact will not be interfered with unless clearly and mani- 
festly erroneous. This cannot be said of the conclusions of the référée 
in the présent case. The référée had bef ore him ail thèse witnesses 
except Landsberger, saw thém while being personally examined and 
cross-examined, and was far better able to get at the truth of this 
transaction than is the court, from the record. This of itself would 
prevent the court from interfering with the referee's finding; but I 
hâve gorie through the record with considérable care, and the évidence 
is not only sufHcient to support the finding of the référée, but seems to 
me to require it. ' 

The action of the référée in finding against Samuels' intervening 
pétition is confirmed and approved. 



LAWS V. FLEMING et al. 
(Circuit Court, N. D. West Virginia. Aprll 5, 1910.) 

1. Courts (§323*) — Place dp Résidence— Evidence. 

Evidence held sufflclent to establlsh that a complainant was a résident 
of New Jersey, and merely had a témporary domicile in West Virginia, 
on ah issue of diverse cltlzenshlp. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 885, 886; Dec. 
Dlg. g 323.* 

Diverse cltlzenshlp as a ground of fédéral Jurlsdletlon, see note to 
Shipp V.' Williams, 10 G. C. A. 249; Mason v. Dullagham, 27 C. 0. A. 298.] 

2. Courts (§ 262*) — Equiiy Jurisdiction op Fedeeal Coubis— Adéquate 

ÏÎ£jMEjD7 AT LaW. 

Rev. St. § 723 (U. S. Comp. St. 1901, p. 583), prohlblting suits in equity 
In fédéral courts, where plain, adéquate, and complète remedy at law can 
be had, does not deprive equity of jurisdiction if the remedy at law is 
doubtful, dlfficult, not adéquate to the object, nor so complète as in eq- 

•For other cases seo same topio & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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nlty, nor so efficient and pràctieable to the ends of Justice ànd Its prompt 

administration. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 797, 798; Dec. 
Dig. § 262.*] 

3. Courts (§ 334*) — Remédies— Equitt—Fedebal Courts. 

The West Virginia rule ttiat, wliere usury has been paid and the trans- 
action Is closed, the borrower may recover the usury paid in assumpsit 
for money bad and received, but, if the debt or any part of it on whlch 
usury has been paid remalns unpald, a court of equity may be appealed 
to, whlch in statlng the account bétween the parties wlll crédit on the 
principal of the unpald part whatever usurious Interest has beèn paid, 
and give the lender a decree for bis debt wlth légal interest only, Is en- 
f orceable in fédéral courts . slttlng in that state under the rule that the 
public policy of a state vvith respect to contracts made within it is oblig- 
atory on fédéral courts, whether acting in equity or at law. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 899, 910; Dec. 
Dig. § 334.*] 

4. Usury (§ 117*) — Evidence. 

Evidence held to require a flndlng that a transfer of corporate stock to 
défendant in considération of defendant's services in asslstlng in the con- 
struction and flnaneing of a railroad was in fact a mère cover for usury 
contracted to be paid on a loan of money made by défendant to com- 
plalnant. 

[Ed. Note.— For other cases, see Usury, Cent. Dig. §§ 328-340 ; Dec. Dig. 
§ 117.*] 

Suit by William M. Laws against Thomas W. Fleming and another. 
Decree for complainant. 

William M. I^aws, alleglng himself to be a citizen of New Jersey, has flled 
bis bill against the défendants Thomas W. and Allison S. Fleming, charging: 
That in October, 1908, he was the owner of a majority of the capital stock and 
bonds of the Fairmont & Mannington Railroad Company, a West Virginia cor- 
poration, operating an electric rallway between the citles of Fairmont and 
Mannington, In Marion eounty, W. Va., and was engaged in *the financing and 
construction of the road. That défendant Thomas W. Fleming was at the time 
a stockholder and director of this railroad company, and his son, the défendant 
Allison S. Fleming, was its seeretary and treasurer. That it became necessary 
in the construction of the road to ralse immediately a snm of $30,000, and 
plaintlfif entered into an agreement wlth said Thomas W. Fleming, whereby 
the latter agreed to furnish $18,000 in cash and to indorse plaintifC's note or 
notes for $12,000. To secure this sum and the indorsements aforesald, plain- 
tiff was to deliver to said Thomas W. Fleming, as collatéral security, SCLiof the 
first-mortgage bonds of said railroad company of the par value of $1,000 each, 
and, further, as an usurious considération for said loan and indorsements, he 
agreed to deliver to said Fleming 1,500 shares of the capital stock of said com- 
pany ; the par value of such stock aggregatlng $150,000. It is then charged 
that Thomas W. Fleming on October 12, 1908, did, in accord with this agree- 
ment, deliver to plalntiff $18,000, and for this sum and the further one of $5,000 
at a prior perlod secured from him plaintifî executed his note payable, with 
Interest, six months thereafter for $23,000, and delivered the same with 50 of 
the railroad bonds as collatéral security to said Thomas W. Fleming; that 
in further exécution of said agreement, and without further considération, he 
delivered to him 1,500 shares of the capital stock of the railroad company. 

The bill then charges that this note for $23,000, when It became due, was 
renewed for a perlod of four months, $690 interest being paid; that the dé- 
fendant Thomas W. Fleming refused to indorse notes for the $12,000 or any 
part thereof as agreed, eaused his son, as seeretary and treasurer of the com- 
pany, to transfer to him the 1,500 shares of capital stock, has refused to sur- 
render the same, retalns 38 of said first-mortgage bonds (having surrendered 
12 thereof upon payment of certain sums set forth), and has eaused said 1,500 

*FoT other cases eee Bame toplc & i numbeb in Bec. & Am. Diga. 1907 to date, & Rep'r Indexes 



452 177 FEDERAL REPORTER. 

shares of capital stock to be asslgned on the books of the company to his son, 
the défendant Alllson S. Fleming, wholly wlthout considération, and with full 
notice on the part of said Alllson S. Fleming of ail tlie facts and conditions 
under which the same was obtained by him, the said Thomas W. Fleming. It 
Is then Gharged that the $23,000 note is not due, that plaintiff is able and anx- 
ious to pay when due, but that the considération thereof was usurious to the 
extent of the value of said 1,500 shares pf stock, which it is charged said 
Flemings are seeking to sell and dispose of, apd the prayer is for an injunction 
restraining the transfer of said note and bonds and the selling of snch stock 
for an ascertainment of its value and crédit therefor npon such note, and for 
gênerai relief. 

On May 25, 1909, a temporary restraining order was granted and the cause 
set down for hearing on June 8, 1909, upon plaiutifC's motion for injunction. 
Upon thls hearing, défendants filed their demurrer to the bill, and on Septem- 
ber 24th following this demurrer was overruled, whereupon défendants llled 
answer, to which replication was filed, the défendants moved a dissolution of 
the restraining order, which motion was overruled and time was flxed for 
parties to taise proofs. The défendants moved to require addltional bond of 
plaintifC, which motion was sustained and addltional bond was required to be 
given in 10 days, but plaintifif was allowed within that time to pay into court 
said $23,000, with Its accrued Interest, if he preferred doing so to giving addl- 
tional bond. Six days after the plaintifC paid into court the sum of $23,632.50, 
the principal and interest due upon said $23,000 note, and on October 6, 1909, 
a consent decree was entered directing the deposit for surrender to plaintiff 
of the 38 bonds held by Fleming to secure this note, the deposit of the 1,500 
shares of the capital stock held by Alllson S. Fleming which was to abide such 
disposition as the court should by future decree make, whether by way of 
abatement or surrender, in case the court should hold it to bave been an usuri- 
ous exaction. And thereupon snch stock and bonds were deposlted, said bonds 
surrendered to plaintiff, and the $23,632.50 paid into court was directed to be 
pald to said Thomas W. Fleming. 

The materlal allégations of the answer flied are a déniai of the agreement as 
stated in the Mil, and especially as to Thomas W. Fleming's obligation to in- 
dorse plaintiff's notes for $12,000. On the contrary, it is stated that at the 
time of the transaction LawS owed Fleming a note then due for $5,000 ; that, 
in addition to this, Fleming was indorser for Laws upon two notes, aggregat- 
Ing $7,600, for which he held 22 of the railroad company's bonds for security ; 
that he, in fact, loaned Laws $18,000 In cash, and for thls and the $5,000 
note due Laws exeeuted to him the $23,000 note, and delivered to him 28 ad- 
dltional bonds. It Is then alleged that "in considération of said défendant 
Thomas W. Fleming remaining his accommodation indorser for said notes ag- 
gregating $7,600, and In considération of the indebtedness of said plaintiff to 
said Thomas "W. Fleming for valuable services before that time and thereaf ter 
to be rendered by said Thomas W. Fleming to said plaintiff," Laws was to de- 
liver to him the 1,500 shares of stock. It is admitted that subsequently the 
$7,600 indebtedness for which Fleming was Indorser was paid by Laws, and 
that he surrendered on account thereof 12 of the 50 bonds held by him to 
Laws. 

At the January term, 1910, at Parltersburg, the défendants flled a motion to 
dismiss, alleging plaintiff to be a résident of West Virginia, and not of New 
Jersey, affldavlts were filed as to this, and the cause was submitted upon thls 
motion and the merits. 

E. M. Showalter, L. S. Schwenck, and Harry Shaw, for complainant. 
Reese Blizzard, John Marshall, and W. S. Meredith, for défendants. 

DAYTON, District Judge (after stating the facts as above). The 
controversy hère résolves itself into three questions: First. Was 
plaintiff, L,aws, at the time of the institution of this suit in fact a citi- 
zen of West Virginia, and not of the state of New Jersey? Second. 
Has this fédéral court of equity jurisdiction to détermine this matter 
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of usury charged by the bilî, or was the remedy at law ? Third. Were 
the transactions set f orth in fact usurious ? 

The first question arises upon a motion to dismiss made at the time 
the cause was argued and submitted, but with leave to défendants to 
file dépositions or affidavits in support of such motions within 10 days 
and to plaintiff within 10 days thereafter to file dépositions or affidavits 
in rebuttal. The défendants, in support of this motion, hâve filed the 
single déposition of a state court stenographer, who testifies that in 
a trial had in November, 1909, in a àtate court in Marion county, her 
notes show that the plaintiff, Laws, was asked the question "When did 
you first make Fairmont your home?" and replied, "About the first of 
the year." In opposition to this, the plaintiff in his bill charged him- 
self to be a citizen of New Jersey, which bill is sworn to by him. The 
answer of défendants filed states that they are advised that the plain- 
tiff is a citizen of New Jersey, and this answer is sworn to by both of 
them. In addition to this, plaintiff has filed his affidavit under the 
leave given and within the time limited, in which he asserts his citizen- 
ship to be in New Jersey, where he is a registered voter, pays his poil 
tax, has a furnished house temporarily closed, and that because of his 
connection with the building of this railroad requiring most of his time 
on the ground he in May, 1909, brought his family to Fairmont, 
boarded a month with them at a hôtel, then secured a furnished house 
which he rented by the month, in which he has temporarily resided, 
but with no intention whatever of establishing his citizenship there or 
changing it from Jersey City, and that his answer to the question re- 
ferred to in the state trial referred solely to his temporary résidence in 
Fairmont, and not to his citizenship in New Jersey. Under thèse cir- 
cumstances this motion must be overruled. 

The second question arose upon and was disposed of by the overrul- 
ing of the demurrer, but is again relied on upon this final hearing. It 
would seem that this défense was waived by the consent decree of 
October 6, 1909, whereby the bonds and stock were deposited in court 
by the défendants, the principal and interest of the $23,000 note were 
also deposited by the plaintiff, ,the bonds were delivered over to the 
plaintiff, the money to the défendant T. W. Fleming, and the stock 
alone was retained to abide the future décision of this court as 
to whether the contract between the parties was usurious or not. 
However this may be, a careful review of the question involved has 
confirmed my opinion, held on demurrer, that this bill could be main- 
tained. While it is true section 723, Rev. St. (U. S. Comp. St. 1901, 
p. 583), prohibits suits in equity in fédéral courts where a plain, adé- 
quate, and complète remedy at law can be had, it is also true that, con- 
struing this statute, the courts hâve held that the remedy at law must 
not.only be plain and adéquate, but it must also be complète, and, if • 
the remedy at law is doubtful, difficult, not adéquate to the object, not 
so complète as in equity, nor so efficient and practicable to the ends of 
justice and its prompt administration, then equity will take jurisdiction. 
Whitehead v. Shattuck, 138 U. S. 151, 11 Sup. Ct. 276, 34 L. Ed. 873 ; 
Spokane Mill Co. v. Post (C. C.) 50 Fed. 431; Smith v. Am. Nat. 
Bank, 89 Fed. 840, 32 C. C. A. 368 ; Rumbarger v. Yokum (C. C.) 174 
Fed. 55. That an action at law to recover for the usury paid is not a 
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plaiti and adéquate onehas been recognized by the courts of Virginia 
and West Virginia for more than a hundred years. Section t, c. 96 

(section 3432), of the Code of this state, taken from the Code of Vir- 
ginia of 1860 (chapter 141), expressly provides: 

. "Any borrower of money or other thing may exhibit a bill In equlty against 
the lender and compel him to discover upon oath the money or thing really 
lent, and ail bargains, contraets, or shlfts relative to such loan, and the inter- 
est or considération of the éame; and if it appear that more than lawful In- 
terest was reserved, the lénder shall recbver bis principal money or other 
thing with sio) per cent interest mly l>ut shall tecover no costs. If property 
has bee^i conveyed to secure the payment of the debt, and a sale thereof is 
about to be made, or is appr^ehended, an injunction may be awarded to'prevent 
sueh sale pending the suit." ; 

The first part of this secticm was embodied in Acts Va. 1796 (chap- 
ter 16, § 3), except there appears therein irt lieu of the words I hâve 
italicized the words "without interest, and pay the costs of suit." 

For '40 years in Virginia, beginning with the case of Marks v. Mor- 
ris, 4 Heh. & M. 463, a great controversy was waged over the opéra- 
tion of this statute upon the security held by the lender of a usurious 
debtl Marks V. Morris was reversed by the Suprême Court of Appeals 
(2 Muni. 407, 5 Am. Dec. 481), and its reversai was finally overruled 
in Bell vi Calhoun, 8 Gi^at. 23. Without reviewing this controversy 
and its final séttlement throUgh the numerous cases and by statute, be- 
cause such review' has been made by Green, Judge, in Davis v. Dem- 
ming, 13 W. Va. 246, it is Sufficient to say that the practice in Virginia 
ând West Virginia is now very clearly laid down in Norvell v. Hedrick. 
Ôl W. Va. 523, where it is held : 

"Where usurious interest has been paid and the transaction closed, the bor- 
rower may recover back from the lender the excess so paid beyond the légal 
rate, in an action of assumpsit for money had and received ; but if the debt, 
or any part o( it, on which such usurious interest has been paid, remains un- 
pald, a court of equlty In stating the account between the parties will crédit 
upon the principal of such unpald part whatever usurious interest has been 
paid, and glve the lender a decree for his debt, with légal interest only." 

From this and other décisions in this state the rule is well established 
that a borrower can do one of two things : First, pay his debt and the 
usurious, interest and then in an action at law recover back the usury ; 
or, second, before payment of the debt, bring his bill in equity, and by 
an accounting hâve the usury ascertained and credited upon the debt 
as of date of such usurious payments. 

But it is insisted that this rule does not apply to fédéral courts, and 
, that they should not adopt the state practice. It would seem clear that 
the reason for the state rule has been because the remedy .at law was 
not plain and adéquate. A borrower who for years has paid usury 
might upon accounting had and crédit given on his debt for such usury 
paid be entirely able, without sacrifice of his property, to pay the bal- 
ance of the debt, while, to compel payment of the debt before he could 
obtain relief, might effect his financial ruin. As we hâve seen, the rule 
is just as well settled in fédéral practice as in state practice that, where 
the remedy at law is not full, complète, and adéquate, resort can be had 
to equity, and no reason can be shown why the enforcement of a sub- 
Etantive state statute relating to usury should be an exception to the 
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rule. In fact, if I hâve rightly comprehended the fédéral décisions, 
they expressly hold to the contrary. 

In Missouri, Kansas & Texas Trust Ce. v. Krumseig, 173 U. S. 351, 
19 Sup. et. 179, 43 L. Ed. 474, it is said: 

"Usury is, o( course, merely a statutory offense, and fédéral courts In deal- 
ing with such a question must look to the laws of the state where the trans- 
action toolî place, and foUow the construction put ujKtn such laws by the state 
courts [citing De Wolf v. Johnson, 10 Wheat. 367, 6 L. Ed. 343 ; Scudder v. 
Union National Bank, 91 U. S. 406, 23 L. Ed. 245]." 

And again : 

"The publie policy of a state wlth respect to contracts made wlthin the 
state and sought to be enforced thereln Is obligatory on the fédéral courts, 
whether acting in equlty or law." 

In that case an usurious contract was involved, suit was brought by 
the borrower in equity for relief against such usury, and such relief 
was granted. See, also, Mcllwaine v. Iseley (C. C.) 96 Fed. 62, and 
Union M. B. Co. v. Hagood (C. C.) 97 Fed. 360, the opinions in both 
which were rendered by the late Circuit Judge Siminton of this circuit. 

This brings us to the iinal question, a question solely of fact, whether 
or not the contract hère involved was in fact usurious. It has been 
held: 

"Where, upon a loan of money, the lender besldes hls principal contracts to 
reçoive, In lieu of Interest, somethlng which may be worth more than légal 
interest, though it may perhaps prove to be worth less, as the divldends on 
banlî stock', the contract Is usurious." Smith v. Nieholas, 8 Leigh (Va.) 330 ; 
Bank v. Stribling, 7 Lelgh (Va.) 26. 

And: 

"A sum allowed a credltor 'for services rendered and settled' (but not specl- 
fled) amounting to 9 per centum per annum was considered usurious ; it ap- 
pearing that the pretended services were rendered only in exertlons to secure 
the debt for the creditor's own beneflt." Stone v. Ware, 6 Munf. (Va.) 541. 

And again : 

"This statnte (against usury) contemplâtes substltutionary colorable ar- 
rangements, and the varions shifts and devices that are often used to cover up 
the usury ; but law requires the lender on oath to discover the money really 
lent, and ail bargalns, contracts, or shifts relative to such loans, and makes 
them ineffectuai, no matter how complicated they be. The law evldently in- 
tends that the search for usury shall penetrate to the substance." Crim v. 
Post, il W. Va. 397, 23 S. E. 61& 

Also :. 

"The tegislature in their later statutes, glving up the vain pursult of usury 
in its particular forms, and strlklng at the root of the evll, bave forbidden the 
taklng exorbitant Interest directly or indirectly ; thus throwing upon the toin- 
isters of the law the duty of detecting and defeating every attempted évasion 
of it. Well may thèse ministers exclaim, 'Quo teneam vultus mutantem Protea 
nodoî' ïet are they bound to pursue this Proteus through ail his changing 
forms; and the law has given them ample powers." Whitworth v. Adtims, 
5 Rand. (Va.) 333. 

See, also, Watkins v. Taylor, 2 Munf. (Va.) 424, 5 Am. Dec. 486, 
opinion of Roane, Judge, reported in 3 Munf. 595 ; Bank v. Kirby, 100 
Va. 498. 42 S. E. 303 ; Ware v. Bankers' Loan, etc., Co., 95 Va. 680, 
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39 S. E. 744, 64 Am. St. Rep. 826; Nat. M. Bldg. Ass'n v. Ashworth, 
91 Va. 706, 22 S. E. 521 ; Vangilder v. Hoffman, 22 W. Va. 1. 

As briefly as we can, sifting the facts iiivolved hère, we find that 
this Fairmont & Mannington Railroad Company was organized by 
défendant Thomas W. Fleming and others without any substantial 
contribution to its capital stock; each one of the seven promoters sub- 
scribing for one share of the par value of $100. Fleming was elected 
président of the company, and his son, the défendant Allison S. Flem- 
ing, was at fîrst elected secretary, and subsequently in addition treasu- 
rer of it. Thèse positions were held by them for nearly five years, 
until May 10, 1909. The authorized capital was $1,000,000 and a bond 
issue of $600, COQ was also authorized. Thomas W. Fleming and his 
associâtes who may be hereafter designated the promoters, as well as 
the then officers and directors, adopted some of the very common 
methods of stock manipulation which are so justly causing complaint 
and condemnation throughout the country. Thèse promoters were 
voted by the company $93,000 of the capital stock for their compen- 
sation as such, and the défendant Thomas W. Fleming became one of 
a syndicate which undertook to secure the rights of way for which 
this syndicate was to receive $24,000 of the bonds subsequently in- 
creased to $34,000. In addition to this, an underwriting syndicate was 
formed to take $100,000 worth of the bonds in dénominations of $1,- 
000 each at $850 per bond, and for each bond so taken $3,000 worth 
of stock was to issue to the one taking the bond. T. W. Fleming, under 
this arrangement, had subscribed for ten bonds and had actually taken 
and paid for five of them, so that it will be seen that he had a substan- 
tial interest in the successful building and opération of the road by 
reason of both his stock and bondholdings. In January, 1906, a con- 
tract was made by the company with one W. R. Brown, whereby he 
was to receive $423,000 of its bonds and 9,993 shares of its capital 
stock in considération of his building and equipping the road from 
Fairmont to Mannington, a. distance of about 14^ miles. Brown 
commenced February following and continued work until the fall of 
1906j when he became financially embarrassed, and had to stop. At 
the instance of A. L. Pearson and C. I. Shannon. who had purchased 
from Brown a large number of bonds, a corporation was formed, 
known as the BuflFalo Construction Company, and about April 1, 1907, 
a contract was entered into between the railroad company and this 
construction company for the completion of Brown's contract by the 
iatter. The plaintiff, Laws, became the substantial owner of the con- 
struction company' interests under this contract, and in its name un- 
dertook to complète the road. He began work in June, 1907. He be- 
came the owner of the bonds and stock issued to Brown not disposed 
of by the Iatter. On or about October 11, 1909, Laws became in ur- 
gent need of $30,000 to carry on the work. He applied to C. W. Wat- 
son in New York for a loan of this amount. Watson agreed to secure 
him this sum if he would secure défendant T. W. Fleming to indorse 
the note, and would assign to him, Watson, absolutely $100,000 of the 
capital stock. Laws went to Fairmont, and, while walking over the 
line of the road, informed Fleming of Watson's proposition. Flem- 
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ing at once condemned it as unreasonable. Later in the day Fleming 
and Laws entered into the verbal contract in controversy. Distinct 
conflict exists as to what the terms of this contract were. Laws insists 
that by it Fleming was to furnish him S18,000 in cash, and was to 
indorse for him paper to the amount of $12,000 additional, for which 
he, Laws, was to, and did, exécute his note for $23,000 payable in six 
months, which included besides the $18,000 cash the sum of $5,000 
which he, Laws, at the time owed Fleming. For this loan and promised 
indorsement Fleming was to hâve $50,000 of bonds as collatéral se- 
curity and an assignment of 1,500 shares of the capital stock. Laws 
insists that, after the exécution of the $23,000 note, Fleming refused 
to indorse for the $12,000 and that tTie stock which he estimâtes to be 
now worth 30 cents on the dollar, or $45,000, was given as a usurious 
considération for the loan of $18,000 and the promised indorsement for 
$12,000. On the other hand, Fleming insists that at the time he held 
Laws' overdue note for $5,000 and was indorser for him upon two 
notes (which he admits were subsequently paid) for $5,000 and $2,600, 
respectively ; that he loaned him the $18,000 in cash, took the note for 
$23,000, which included the $5,000 overdue note which was secured 
by the bonds ; that, aftef this arrangement was made, he called Laws' 
attention to the fact that in June, 1907, in New York City, he, Laws, 
had said to him, Fleming, that he would dépend ,upon him (Fleming) 
to assist him (Laws) in the undertaking, and would see that he (Flem- 
ing) "was properly cared for." Quoting Fleming's language: 

"I sald: 'I hâve tieen indorsing paper for you and hâve been dolng a great 
deal of work for you, and hâve given my entire time on this road, looklng aft- 
er its construction and aiding you in every way possible, and I think now it is 
a good time for us to hâve an iinderstanding with référence to what I am to 
be paid for my services.' He wanted to know if I would be willlng to accept 
$100,000 of stock. I said I should hâve $150,000 worth of stock; that the 
stock so far as the value was concerned it was of no value, but I felt that I 
had rendered sufficient services that I was entitled to that stock. Mr. Laws 
says: 'Ail right, Mr. Fleming, I will agrée to give you $150,000 worth of this 
stock.' " 

Fleming in this statement is corroborated by his son. Laws dénies 
that the question of "services" was discussed in connection with the 
transaction, or that he ever agreed "to take care of Fleming," or that 
the services rendered by Fleming were other than those performed by 
him as président of the raiiroad company and interested fînancially in 
its success. 

I hâve studied this évidence long and carefully, and I am driven to 
the conclusion that the issuing of this stock to Fleming was in fact an 
usurious shift or device forbidden by the statute. Withoutentering 
into an extended discussion of the évidence, it seems to me to be clear 
that Laws at the time was laboring under great financial stress and 
had to hâve money. He could procure it f rom Watson only upon con- 
dition that Fleming would indorse or become surety for it and Lav>'s 
would give him $100,000 stock. Fleming had clearly indicated in the 
morning walk along the line of road that his indorsement could not he 
obtained. Laws was clearly at the end of his rope. It was under 
such conditions that Fleming agreed to let him hâve $18,000, and, as- 
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suming his'statements to be entirely true, brought up the subject of 
"his being taken care of." It cannot be denied that at the time he did 
so Laws. did n.ot hâve in hand the promised $18,000 ; that was not to 
be delivered Until a morning or two after. Fleming, he knew, could 
refuse to furnish it still if he, Laws, did not accède to his demands. 
He had to hâve the money, so he acceded. Touching thèse services 
claimed to be rendered, it is to be noted that Fleming had never de- 
manded or mentionéd compensation for them before. So far as shown, 
he had kept no account of them on book or otherwise, had rendered no 
account thereof, and this évidence discloses that they were of such 
character as might well hâve been expected of the président of a road 
who had large pecuniary interests personally at stake in its building 
and equipment alone .upon watered stock and a greatly inflated bond 
issue. It seems to me the case cornes under the principles laid down 
in Stone v. Ware, 6 Munf. (Va.) 541. 

By reason of the terms of the consent decree of October 6, 1909, the 
procédure herein will be greatly simplified. It will only be necessary 
to direct the clerk and registrar of this court to deliver to the plaintiff 
the 1,500 shares of stock deposited to abide this décision,- and confirm 
his right to hâve the sarae retransferred to him on the books of the 
company. A decree to this efïect will be entered. 



ADEEBACH v. INTERNATIONALE WOLFRAM LAMPBN AKTIEN 

GESELLSCHAFT. 

(Circuit Court, S. D. New York. March 16, 1910.) 

1. Attachment (§ 102*) — Cause of Action— Atpida vit— Sufficienct. 

Ûnder Code Clv. Proc. N. Y. § 636, provldlng that, to entitle plaintiff 
; to a warrant of attachment, he must show by affidavlt to the satisfaction 
of the judge that one of the causes of action speeified In the preceding 
section exists against défendant, and, if it is an action to recover dam- 
ages for breach of eontract that plaintiff is entltled to recover a sum 
stated therein above ail counterclalms known to hlm, it is not sufficient 
that plaintiff allèges a cause of action, but, in order to sustain his at- 
tachaient, he must show a cause flf action to the satisfaction of the judge 
with reasonable certainty. 

[Ed. Note. — ^For other cases, see Attachment, Cent. Dig. §§ 263-272; 
Dec. Dig. § 102.*] 

2, BBOKERS (I 71*) — SeEVICBS— CONTEACr— CONSTEUCTION. 

Where a cOntract for brokers' services provided that. In case of a sale 
of certain patent rights, plaintiff's assignor should recelve a commission 
In case the owners utilized or called for the asslgnor's assistance or sen'- 
Ices at the sale or in proceedings leading up to the same, such agreeineut 
did not confemplate a payment of commissions for the owners' use of 
the assigQor's prevlous services. 

[Ed. Note.— For other cases, see Brokers, Cent. Dig. § 56; Dec. Dig, § 
71.*] 

S. Beokebs (§ 10*)^ — Exclusive Agency— TJnii.ateeal Peomise—Re vocation. 

A eontract giving a broker an exclusive agency for a definite time for 

the sale of certain patent rights is but a unilatéral promise, revocable by 

*For other cases sèé same topic & S numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the owner notwithstandlng part performance, whether the owner commits 
a breach of contract in so doing or not. 

[Ed. Note.— For other cases, see Brokers, Cent. Dig. § 11 ; Dec. Dig. § 
10.*] 

4. Attachment (§ 105*) — Affidavit— Cause of Action— Damages. 

Under Code Clv. Proe. N. T. § 636, regulating attachment and providing 
that. If the action Is to recover damages for breach of contract, the affi- 
davit must show that plaintiff Is entitled to recover a sum stated there- 
in, an attachment was not authorized in a suit for alleged breach of a 
broker's contract of employment, in the absence of some allégations show- 
ixjg that plaintiff in any case would havp mside a sale and been entitled 
to compensation. 

[Ed. Note.— For other cases, see Attachment, Cent Dig. §§ 276-279; 
Dec. Dig. § 105.*] 

5. Bbokees (§ 13*) — Employment— AcTs of Principal. 

In the absence of a provision in a broker's contract of employment giv- 
Ing him an exclusive agency, the principal may act independently of the 
broker. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 12; Dec. Dig. § 
13.*] 

6. Bbokebs (§ 86*) — Services— Peooubing Cause— Evidence. 

Facts helâ Insufficient to show that a broker was the procuring cause 
of a transfer of certain patent rights so as to entitle the broker's assignée 
to recover on a quantum meruit. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §§ 116-120; Dec. 
Dig. § 86.*] 

Action by Julius Auerbach, as assignée of J. Walter Douglass, 
against the Internationale Wolfram Lampen Aktien Gesellschaft. On 
motion to vacate an attachment. Granted. 

See, also, 173 Fed. 624. 

This is a motion to dissolve an attachment levied by the plaintiff upon a 
contract between the défendant and the General Electric Company. The de- 
fendant is a corporation organized under the laws of the kinsdom of Hun- 
gary, and having its principal place of business in the city of Budapest. The 
plaintiff, a résident of New York, is the assignée of one J. Walter Douglass, 
who is, in fact, the real party in interest hère, and who Is referred to herein- 
after as the plaintiff. 

A history of the events as they are detailed in the papers Is as foUows: 
In the month of February, 1908, the plaintiff, a Philadelphia lawyer, was act- 
Ing as attorney for Alexander Just and Fritz Hanaman, two Hungarian in- 
ventors, who are the predecessors in interest of the défendant company, to 
which they hâve assigned ail their patent rights. At that time Just and Han- 
aman had patents pending in this country for certain improvements in Tung- 
sten filament lamps. One Victor Tischler, of Vlenna, was their local attor- 
ney, and on February 18th the plaintiff wrote a letter to Tischler, proposlng 
to Just and Hanaman the sale of their patent rights in this country to the 
General Electric Company. It is quite clear from this letter that the plain- 
tiff merely suggested to Tischler that the General Electric Company would be 
a very advantageous purchaser for them. Tischler answered on March 5th, 
saying that he had urged upon Just and Hanaman the proposition, and that 
they would entertain it, "provided you act at once," suggestlng that the Gen- 
eral Electric Company send their reriresentative over to talk with the Buro- 
pean parties. On April 17th the plaintiff answered that he had had a fur- 
ther interview with the General Electric Company, and that he had "opened 
broadly the way." The letter concludes as follows: "I shall now leave this 
whole matter to you to work out, having paved the way for the investigation 
you thought necessary, and quiekly bave I got it to the heads, for your Inter- 
ests, as counsel purely In the matter, unless a deal is made and then the com- 
mission between us ean be arranged." On April lOth and May 4th and 5tb 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, * Rep'r Indexas 
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he wrote, snggestîng that there be a combinatlon of ail the Interests tn the 
patent, which could be together sold to the General Electric Company. The 
General Electric Company sent over two représentatives on May 20th to 
Europe, who called upon Just and Hauaman on July 5, 1908, bnt after whose 
report the company declined at that time further to consider the snbject, ow- 
ing probably to certain criminal proceedlngs at that time pending In America 
agalnst one of the American clalmants. In the fall of 1908 the plalntiff was 
in constant communication wlth Tischler, attemptlng to get Just and Hana- 
man to allow him to try to combine ail the interests In the patent into an 
American syndlcate. Thèse Interests inchided, not only those of Jnst and 
Hanaman, but also in Europe those of Kuzel, Von Bolten, and in thls conn- 
try those known as the Teeter-Heany claims. Thls appears from the plaiu- 
tiff's letters of November 2, November 18, December 8, 1908, and also ïisch- 
ler's letters of December 18, 1908, and January 5 and 15, 1909. None of thèse 
letters contains any suggestion of a co'ntract wlth the General Electric Com- 
pany. In the plaintiff's letter of November 18th occurs the following lan- 
guage : "Wlth the General Electric Company in the fleld now, with its allied 
companies, werklng in thls locallty under it, you ail are losing thousands of 
dollars In America daily. This could ail be prevented, if the broad or basic 
patent were issued and proposed company control such patent." Again. on 
December 8th: "That would end also ail the 'llttle fry' cropping up daily— 
because ail their doings and patents would be domlnated by the Syndlcate 
Companies' patent rlghts, including the General Electric Company's acts and 
their allied companies' acts in Ohio and elsewhere." Tischler wrote on De- 
cember 18th : "I am directed to write to you that your program is considered 
to be acceptable and that six months' commission, first of January, 1909, will 
be given to you and to you excluslvely to realize your program." This re- 
ferred to a "six months' option" which the plaintifC had been asking for. On 
January 5th Tischler writes: "None want to fight to put the proposed Con- 
solidated interests Into shape for business." On January 15, 1909, Tisch- 
ler writes a letter in which he incloses "suggestions for financing Just and 
Hanaman and Kuzel interests in U. S. A." On the 14th of January Just and 
Hanaman wrote a letter in German to the défendant, the important parts of 
which are as follows: "We intrust you for half a year, that Is, until July 
Slst, 1909, wlth our représentation for the purpose of negotiatlons towards 
the sale of the American Just and Hanaman patents and patent applications. 

* * * In case we actually conclude before July 'Slst, 1909, a contract in 
whatever form for the sale of our American patents and patent applications 
or of a portion of the same with a buyer brought by you you are to receive 
as a rémunération for your efforts and expeuses a thirty per cent, commission 
on ail cash monies, shares or beneflts of whatever name. * * * If your 
intervention passes without results, that is, if by July Slst, 1909, no contract 
actually is concluded between us and a buyer brought by you, you hâve no 
elalm either for a share or reimbursement for any outlay, expenns, etc. 

* * * The above stipulated commission is due you also in case we should 
dispose of the patents referred to above before July Slst, 1909, to persons 
not brought by you provided that we hâve made any claims upon your co- 
opération in the sale or the negotiatlons in any manner whatsoever." Upon 
receiving this letter, the plaintiff continued actively trying to procure a com- 
binatlon of ail the interests in thèse patents, but on February 28th the défend- 
ant without notice to him gave an option to the General Electric Company for 
the sale of ail its interests in the United States, and this was subsequently 
followed on April 15, 1909, by the conclusion of a contract which Included 
Kuzel's Interests, and under which the General Electric Company agreed to 
pay the défendant $250,000, of which they were to pay down $125,000 at once 
and $25,000 upon the 15tti of April on each following year until the whole had 
been pald. This contract contained covenants requiring the défendant to per- 
form various acts, such as disclosing ail Information relating to the patent, 
asslgning ail future inventions of a similar character, giving further assur- 
ance, refusing to enter the field in compétition with the General Electric Com- 
pany, and in other ways obligating Itself for a term of 17 years. None of 
thèse obligations, however, were formally constituted conditions upon the 
General Electric Comjjany's obligations. Upon learning of this contract and 
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that further negotlations looking towards a eomblnatlon into a syndlcate 
were fruitless, the plalntiff on May 21, 1909, wrote to the défendant demard- 
ing his commissions of 30 per cent, under the agreeraent ol: January 14, 1909, 
■ particularly upon the ground that the General Electric Company was a pnr- 
chaser brought in by him, and that he had been prevented from carrying ont 
his efforts of forming a combination. Falling in this, he brought an action in 
the Suprême Court of the state of New York on the ISth of August, 1909, by 
levying an attachment upon the interest of the défendant in the contract wlth 
the General Electric Company. That action was removed to this court, and 
on October 18, 1909, the défendant moved to vacate the attachment upon a 
technlcal ground. The attachment was vacated by Judge Ward on October 
28, 1909. On October 29, 1909, the défendant asslgned ail Its Interest In the 
contract to a Hungarian Savings Bank by an instrument in writing which 
recited the considération of $125,000, or its équivalent in Hungarian money. 
This instrument was properly legalized in accordance with the civil law, and 
there was also proof of the payment of the considération. Hanaman, but not 
Just, is a director in the Savings Bank. A new attachment was levled eut of 
this court on the Ist day of November, 1909, and It Is to vacate this attach- 
ment that this order to show cause passed on January 19, 1910. 

Three questions are raised under this motion: First. Whether a cause of 
action is stated by the plalntiff against the défendant. Second. 'Whether 
there are conditions in the chose in, action which has been attached which 
permit it to be attached at ail. Third. Whether the transfer of the chose in 
action to the Savings Bank is illégal and fraudulent. 

Joseph M. Proskauer, for plaintiff. 

Arthur C. Fraser and George C. Holton, for défendant. 

HAND, District Judge (after stating the facts as above). It is the 
settled law of the state of New York that the plaintiff must show a 
cause of action to the satisfaction of the judge with reasonable cer- 
tainty. Section 636 of the New York Code; Ladenburg v. Commer- 
cial Bank, 87 Hun, 269, 33 N. Y. Supp. 831. It is not enough that the 
complainant merely allèges a cause of action. Wallace v. Baring, 21 
App. Div. 477, 48 N. Y. Supp. 692. Of the four causes of action the 
three first are based upon the contract of January 14, 1909, and the 
fourth is upon a quantum meruit. The first cause of action is based 
upon the plaintiff's performance of the contract, especially upon per- 
formance of the phrase: 

"The above stipulated commission shall be yours * * ♦ if we hâve in 
any manner whatsoever utilized (or made call upon) your assistance or serv- 
ices at the sale or In the proceeding leading u{i to the same." 

The plaintiff does not assert that he had anything to do with the 
negotlations with the General Electric Company after January 14, 
1909, which resulted in the contract. He asserts that he is entitled 
to his commissions because the défendant utilized his former as- 
sistance and services at that sale and in the proceedings leading up to 
the same. I do not think it necessary to détermine whether the 
phrase "in Anspruch genommen" means "utilized" or whether it means 
"called upon," for I am not satisfied that it contemplated past acts of 
the plaintiff, or that the défendant meant to pay him if it made usé of 
any of the work which he had hitherto done. 

The second cause of action is upon the theory that he did assist in 
the sale because it was through him that the Kuzel interests were 
brought into the combination. I find no évidence in the correspond- 



4;62 i 177 FBDBEAL REPORTER. 

eilce that this is true, and certainly no intimation that anything he did 
happened after January 14, 1909. Kuzel was in Europe and on De- 
cember 8, 1909, the plaintiff writes as follows: 

"What Dr. Just ought to do personally Is to take up my plan of consolida- 
tion direct -with the Von Bolten and Kuzel Interests if It is possible to get 
them to consent to the plan * * • and this should be done as soon as- 
possible." 

On January 15th Tischler wrote : 

"As to tactics, you will understand that Just and Hanaman hâve com- 
pleted an agreement with Kuzel to co-operate." 

It is true that prior to this, and on November 2, 1908, plaintiff had 
written, "I can get the Kuzel interests in line" ; but it nowhere ap- 
pears that he did "get him in line," or at least that he did so after 
January 14, 1909. 

The third cause of action is for the breach by the défendant of the 
contract in taking up the negotiations with the General Electric Com- 
pany at a time when the plaintiff had their exclusive agency. It is 
a vexed question whether an agency of this sort, which is fixed in 
time, may or may not be repudiated by the principal in the absence of 
an express promise by the agent to perform any services. It is, of 
course, obvious that, in the absence of some implied promise at the in- 
ception of the contract, it is only a unilatéral promise and the prin- 
cipal may withdraw his offer, whenever he pleases; and it is well 
séttled that, where the contract is not for a fixed time, he may do so. 
Rees V. Pellow, 97 Fed. 167, 38 C. C. A. 94; Sibbald v. Iron Co., 8S 
N. Y. 378, 38 Am. Rep. 441. When the contract is for a given time, 
the authorities differ. In Milligan v. Owen, 123 lowa, 285, 98 N. W. 
792, where the agency was not exclusive, it was held it might be re- 
yoked, and so it was held inGreen v. Cole, 103 Mo. 70, 15 S. W. 317, 
provided no work had been done under it. In Bathrick v. Coffin, 13 
App. Diy/lOl, 43 N. Y. Supp. 313, the broker had expended large 
siims of money in the sale of the land, but it does not appear whether 
the contract originally contemplated this or not. In sevéral of the 
cases the matter, is confused with the revocation of a power of attor- 
ney, coupled with an interest, a totally différent subject. The power 
of the agent is certainly revocable whether the principal commits a 
breach of contract in so doing or not. In principle I am very clear 
that the agent rtiàkes no implied undertaking, and that the promise is 
unilatéral'.- It, is an érror to suppose that the subséquent part per- 
formance ôf ■ the conditions of a unilatéral promise create an obliga- 
tion. Either it is given at the outset for a counterpromise or it is given 
for the performance of the acts specified. Although the results are 
often-unjusit, they should not pervert the rectitude of such fundamen- 
tal principles of law as those controlling the création of contract obli- 
gations. 

However, I am not satigfied in any event that the plaintiff has shown 
any damages, if there was a breach. It is necessary to prove substan- 
tial damages under the section in question, the ternis of which are: 

"If the action is to recover damages for a breach of contract the affldavit 
must show that the lilaintiCf is cntitled to recover a sum stated therein." 
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In the absence df some allégations from which it would appear that 
the plaintiff would hâve in any case made the sale, there is no évi- 
dence of damages. His letters indicate that ail negotiations with the 
General Electric Company were assumed to be off, nor can I say that 
his negotiations elsewhere would hâve been successful. 

I hâve assumed that the contract with Just and Hanaman created 
an exclusive agency between the défendant and the plaintiff, and the 
ground for this is contained in Tischler's letter to him of December 
18, 1908, in which he says: 

"I am dlrected to say to you that your program is eonsidered to be accept- 
able and that six months' commission, first of January, 1909, will be glven to 
you and to you exclusively to realize your program." 

However, the letter of January 14th does not in terms give the 
plaintiff an exclusive right, and I do not wish to say that the two are 
necessarily to be read together or to construe the contract as giving 
him an exclusive right. I am simply giving the plaintiff the benefit 
of this doubt, because it is well settled that without such a provision 
the principal could act independently. Faulkner v. Cornell, 80 App. 
Div. 161, 80 N. Y. Supp. 526; McClave v. Paine, 49 N. Y. 562, 10 
Am. Rep. 431 ; Chilton v. Butler, 1 E. D. Smith, 150. 

The fourth cause of action is upon a quantum meruit. This dé- 
pends upon the theory that it was through the plaintiff's efforts that , 
the contract was obtained. It is well settled that a broker's services 
consist in procuring the purchaser, and that, unless he does induce in 
him a State of mind through which he is teady and willing to make 
the contract, he has failed. Probably the plaintiff procured the trip ] 
to Europe of the two représentatives of the General Electric Com- j 
pany, and, had the contract been consummated at that time, he would 
possibly hâve earned his commissions, whatever they were worth. ' 
That question would dépend upon his original employment by the 
défendant for that purpose, a question not wholly clear in the papers. 
If he was a volunteer, and had not been employed, he could not re- 
cover. In the view I take of the other facts, it is not necessary to dé- 
termine whether or not he was ever employed as broker before Janu- 
ary 14, 1909. 

From the correspondence in the fall and winter of 1908, it appears 
that the parties supposed the negotiations with the General Electric 
Company were over, and that they were negotiating for combination 
of ail the interests into an independent syndicate, which would, when 
formed, either compel the General Electric Company to come to 
terms, or stop its infringements. I certainly am not satisfied that | 
the subséquent negotiations and completion of the contract between i 
February 28 and April 15, 1909, were in any sensé a continuation of j 
the original negotiations of the summer, or procured by the plain-j 
tiff, and I am fortified in this conclusion, in that his chief reliance is, 
the contract of January 14, 1909. 

Of course, when the plaintiff cornes to présent his case in a tribunal 
which has jurisdiction of the défendant, it may well be that he can 
succeed in clearing up any of the difficulties which I hâve suggested, 
but where, as hère, it is necessary that he should satisfy the judge in 
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advance that he has a cause of action, I can only say that he has 
failed to do so, and that that jurisdictional requisite under the Code 
does not exist. It is unnecessary to consider the other two points 
which hâve been raised. 

I must therefore grant the motion, and vacate the attachment. 



In re MONARCH CORPOKATION. 
(District Court, D. Connecticut. March 2, 1910.) 

1. Bankbuptct (§ 250*) — Cotjets— Jtjbisdiction— Assbssment on Stockhold- 

EKS. 

Where the affairs of a bankrupt corporation were being adminlstered 
In a court of bankruptcy,* such court had jurisdictlon to graut a pétition 
of the trustée to levy an assessment against stockholders on unpaid stock ; 
the corporation's officers, directors, and stockholders being amenable to 
the court's authority, at least so far as their dealings wlth the corpora- 
tion were concerned, regardless of their résidence. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 250.* 
Jurisdiction of fédéral courts of suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 O. O. A. 313.] 

2. Bankbuptct (§ 250*) — Coepokations— Power of Tbustee. 

The trustée in bankruptcy of a corporation has ail the powers originally 
invested in the board of directors, and may ask for an assessment on the 
corporation's unpaid capital stock to such an amount as will be needed to 
pay debts and expenses, regardless of the original terms of the stock 
issue. ' 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 250.*] 

S. Bankbuptct (§ 250*) — ^Corporations— Levt on Stock— Jueisdiction. 

That a plenary suit may be brought by the trustée of a bankrupt cor- 
poration to recover unpaid installments on the corporation's stock with- 
out a spécifie levy of an assessment by the bankruptcy court does not 
prevent such court from maklng such a levy on pétition of the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 250.*] 

In the matter of the bankruptcy of the Monarch Corporation. On 
pétition of Norman Leeds, trustée, for an assessment on stockholders. 
Pétition granted. 

The following is the pétition referred to in the opinion : 

That the said bankrupt was a corporation duly organized and existlng under 
the gênerai incorporation laws of the state of Connecticut. Said corporation 
was organized about January 13, 1906, and began its business opérations soon 
thereatter, continulng uutU March 1, 1908, when said corporation became so 
financially embarrassed that it was compelled to suspend its business, being 
unable to meet its liabillties as they became due. Whereupon, on March 16, 
1908, an iuvoluntary pétition in bankruptcy was flled against said corporation 
in the District Court of the United States for the District of Connecticut, and 
thereafter, on the 14th day of April, 1908, said corporation was duly adjudged 
a bankrupt by said District Court. 

Your petltioner àt a meeting of creditors called on the 12th day of May, 
1908, was elected trustée of the estate and effects of the said bankrupt, which 
élection was duly confirmed by John W. Banks, Esq., référée In bankruptcy, 
and your petitioner quallfled as such trustée on the 13th day of May, 1908. 

Your petitioner since said May 13, 1908, has been and is now tlie duly 
elected acting and qualified trustée of said bankrupt. 

•For other cases see saine topic & i nuiibek in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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The gênerai purposes and objects of said corporation were the manufactur- 
ing of and deallng In appllances, apparatus, maehlnery, and devlces of ail 
kinds for flghting flre and chemlcal compounds used for the purpose of extin- 
guishing flre. 

At the date of the adjudication of said corporation as a bankrupt, Its out- 
standing capital stock was $500,000, ail of -which at that date was subscribed 
for, taken, and held. Sald capital stock was divided into 5,000 shares of $100 
each, of which 2,500 shares were preferred, and 2,500 shares were common. 
Said stock was held and owned almost entirely by the org'anizers and original 
stockholders of sald corporation, who had from time to time acted as direct- 
ors of said corporation, elected its oflicers, and who held and oTVTied said stock 
as stock in a corporation represented and published to the world as having 
a stock of $500,000, upon the faith of which it was enabled to and did create 
large liabilities for the carrying on of the business of manufacturing fire 
extinguishers. 

Your petitioner attaches to this pétition, and prays that it may be made 
and considered à part hereof, a certain statement marked "Exhibit A," show- 
Ing who the said stockholders. are, the amount of stock held by each, how 
acquired, etc. The said stockholders, and each of them, held and owned, and 
do now hold and own, certificates of stock for their shares of stock in said 
corporation, executed by affixing the seal of the corporation and the signatures 
of the président and treasurer thereof. 

Of said capital stock, amoufitlng to $500,000, $25,000 was issued for cash ; 
the remainder, amounting to $475,000, was issued for and In considération of 
the assignment to said corporation of two certain United States patents, No. 
545,351 and No. 610,127, as more fully appears in the vote passed at the 
meeting of Incorporators of said corporation, held on January 16, 1906, and 
a vote of the meeting of directors held upon said date, -which votes are as 
foljows: 

"Vote of Incorporators: Whereas, George H. Carpenter ofCers to cause to be 
transferred to this company, for and in considération of the issue to himself 
and his associâtes, of $475,000.00 of the full-paid nonassessable capital stock of 
this company, certain patents covering certain inventions relating to the use 
of carbonic acid gas and apparatus for eontainiug carbonic aeid gas, which 
are more particularly described as follows: United States patent No. 545,351, 
dated August 27, 18&5, and United States patent No. 610,127, dated August 
30, 1898, both issued to Victor Durafort, for the development of which patents 
this company is organized: Now, therefore, ihe it resolved, that the stock- 
holders of the company déclare the said patents to be in their judgment of 
the reasonable value of $475,000.00; and further be it resolved, that the di- 
rectors of the company be authorized to Issue capital stock of the company, 
full-paid and nonassessable, to the extent of $475,000.00, to sald George H. 
Carpenter, William C. HUl, Harlan W. Brush and Léonard D. Baldwin, for 
and In considération of the assignment to this company of said patents. 

"Vote of Directors: Whereâs, the Incorporators and subscribers for the 
capital stock of the company hâve examined Into the value of the Durafort 
inventions and the United States patents covering the same, and hâve, in a 
resolution duly adopted, at the flrst meeting of the company, expressed their 
assent that the same should be acquired for the purposes of the company, and 
that $475,000.00 of the capital stock of the company should be issued as full- 
paid and nonassessable against the said patents in said resolution described ; 
and whereas, each of the members of the board of directors bas for himself 
investigated the value of such Inventions: Now, therefore, be it resolved, that 
the board of directors adjudge and déclare said patents, to wit, certain pat- 
ents covering certain inventions relating to the use of carbonic acid gas, and 
apparatus for containlng carbonic acid gas, which are more particularly de- 
scribed as follows: United States patent No. 545,351, dated August 27, 
1805, and United States' patent No. 610,127, dated August 30, 1898, both issued 
to Victor Durafort, to be of the fair and reasonable value of $475,000.00; 
and further be it resolved, that the company issue its full-paid and nonassess- 
able stock to the extent of $475,000.00 in considération 6î the transfer of said 
patents to the Monarch Corporation. The secretary reported that George H. 
Carpenter and William C. Hill had executed an assignment of certain patents 
177 F.— 30 
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çpvering certain Inventions relating tp the use of carbonlc acid gas and appa- 
ratug for coatalnlng carbonie acid gas which are more particularly described 
as follows: United States patent No. 545,351, dated August 27, 1895, and 
United States patent No. 610,127, dated August 30, 1898, botli issued to Victor 
Durafort, referred to in the foregoing resolution, to ttie Monarch Oorpor.ation, 
and liad flled witli him copies of such patents and of the assignments of the 
same, to the said George H. Carpenter and William C. Hill, together with a 
written direction that the capital stock of the company to be issued against 
the assignment of said patents be issued to the following named persons In the 
amounts set opposite their respective names, to wit: George H. Carpenter, 
$175,000.00; William C. Hill, $175,000.00; Harlan W. Brush, $100,000.00; 
Léonard D. Baldwin, $25,000.00." 

The following resolution was regularly made, seconded and unanimously 
adopted: 

"Eesolved: That the officers of the oompany be directed to Issue $475,000.00 
of the stock of the company in the amounts set opposite the names of the 
respective persons named in the written direction of George H. Carpenter and 
William C. Hill heretofore flled with the company in satisfaction of the sub- 
scrlptlons made by said George H. Carpenter, William C. Hill, Harlan W. 
Brush and Léonard D. Baldwin for stock of the company, to be paid in 
property." 

At said meeting of Incorporators, of the flve Incorporators and subscribers 
to the capital stock, George H. Carpenter, Haclan W. Brush, Joseph O. Eoe, 
and William C. Hill were présent In person ; Léonard D. Baldwin was présent 
by proxy; and at the said directors' meeting held January 16th, the said 
Joseph O. ftoe, William C Hill, George H. Carpenter, Harlan W. Brush, and 
Léonard D. Baldwin were ail présent, constituting the en tire board. 

Thereafter, and for the considération of the assignment of said patents as 
aforesaid, the capital stock of said corporation to the amount of $475,000 v/as 
Issued to the said George H. Carpenter, Harlan W. Brush, Joseph O. Roe, 
Léonard D. Baldwin, and WUllam C. Hill. 

From time to time, certain shares of said capital stock hâve been trans- • 
ferred by said original stockholders, and thereuiwn new certificates hâve been 
issued for the same, as more fully appears In Exhibit A. 

As to thèse assignées of stock, your petitioner Is not Informed as to whether 
they recelved their stock with knowledge of the facts and conditions under 
which it was originally issued, or whether they or any of them are bona flde 
purchasers wlthout notice. 

Said United States patents'. No. 545,351 and No. 610,127, hâve never been 
transîerred or assigned to said Monarch Corporation, or to your petitioner, 
as trustée, although he has made demand for the same upon ail the stock- 
holders whose names appear upon the books of said corporation as holders 
of certificates of capital stock. 

Your petitioner represents that while said stockholders, as more fully ap- 
pears in Exhibit A, hold certificates of stock amounting In the aggregate to 
$500,000, they, or elther of them, hâve not paid to the corporation or its 
trustée said $500,000, or any part thereof, except the sum of $25,000 aforesaid, " 
nor bave said stockholders assigned or transferred to said corporation, or ita 
trustée, sa4d United States patents. No. 545,351 and No. 610,127, but that said 
capital stock to the amount of $475,000 was issued wlthout any considération 
whatsoever. 

Your petitioner attaches hereto Exhibit B, and prays that it may be made 
and considered a part of this pétition, showlng the amount of stock held by 
each stockholder a,nd the amount due on the same. 

Your petitioner clalms that by the charter of said corporation the laws of 
Connectlcut and the gênerai principles of law governing corporations, upon 
the failure to transfer to the corporation said United States patents, Nos. 
545,351 and 610,127, said stock and subscriptions thereto became payable in 
cash, and that ail of said stockholders hâve a liability resting upon them to 
pay your petitioner for the benefit of the creditors of said corporation such 
part of the amount unpaid by them on said stock as may be necessary to pay 
such part of the debts and liabilities of said corporation as cannot be dis- 
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Aarged and paid off by tlie available assets in the possession of your peti- 
tioner. 

Your petitioner représenta that at the date of said adjudication tlie affairs 
of said corporation were in a very embarrassed and compllcated condition, 
and mueh time bas neeessarily been consutned and considérable expense In- 
curred in liquidating and collecting the assets of the eoi-poratlon, and in enfor- 
clng Its contracts, and in opposing claims attempted to be established in said 
banlirupt court. Thie property of the corporation on hand at the date of ad- 
judication in bankruptcy bas been disposed of as rapidly as seemed consistent 
to the interest of ail eoncerned, until at the présent time no property remains 
on hand not reduced to cash, except 2,200 unfinished extingulshers of the 
appraised value of $67.22, the title to which is in controversy before said bank- 
rupt court. 

Your petitioner is informed and believes that in other cases similar to this 
the bankrupt courts hâve made assessments on the capital stock upon an 
approximate sbovring of the bankrupt's finaneial condition, which can now 
be done by your petitioner with reasonable certainty. 

Of the said stockholders, as your petitioner is informed, a majorlty llve in 
the States of New York and New Jersey. Your petitioner is also Informed and 
believes that a majority of thèse stockholders are men of pecuniary respon- 
sibility, and intend to oppose ail efforts made to enforce the liability clalmed 
by your petitioner, which opposition wlll render necessary suits In the States 
of New York and New Jersey and other jurisdictions to recover any assess- 
ments made by this court. 

The entire assets, including the aforesald 2,200 unfinished extingulshers at 
their appraised value, amount approximately to $572.51 ; the debts proved and 
unpaid amount to $54,783.32. This leaves $54,210.81 to be paid, together with 
the costs of your petitioner In administering and settllng the affairs of said 
bankrupt, which may be a considérable amount in case thèse proceedlngs 
should be contested, as well as the suits against each individual stockholder to 
recover the assessments. Thèse said costs, expenses, and attorney's fées your 
petitioner estimâtes at $25,000, which sum may be increased or dimlnished 
aceording to the amount of litigation necessary in collecting said assessments. 
This makes a total of $79,210.81 to be assessed against said stockholders. 

Your petitioner believes that an assessment of 20 per cent, upon the par 
value of each share of stock in said corporation, if credited with the amount 
*paid on said capital stock, would equalize the burden upon the stockholders 
and at the same time bring into the hands of your petltloûer a sufflclent 
amount to pay the debts of the corporation. 

Your i)etitioner, therefore, prays that he may be authorized and dlrected to 
make a call and assessment of $20 upon each share of capital stock, crediting 
any amount paid by any such stockholder upon bis respective shares, and only 
requiring the stockholders to pay the différence between said call and assess- 
ment and the amount paid thereon, and to ipake a call and assessment for 
said différence. 

Your petitioner further prays that the court wlll order and direct the dé- 
tails of such call and the service of notice upon each stockholder, if such 
notice be requlred, and this without préjudice to a further call and assessment 
upon said stock if the same should become necessary. 

Seymour & Day, for trustée. 

Martin Conboy, for Harlan W. Brush, a stockholder, etc. 

PLATT, District Judge. The pétition will précède this mémoran- 
dum. 

Two objections are urged against it: First. Lack of jurisdietion 
over the stockholders who réside in other states. Second. L,ack of 
power to grant the request for a spécifie assessment upon tlie capital 
stock, which is said to be in large part unpaid for. 

The first objection is easily disposed of. The bankrupt corpolratidh 
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îs withîn the jurîsdiction of this court, and its officers, directors, and 
stockholders, in so far as their dealings with the bankruptare con- 
cerned, must to that extent, surely, be amenable to its authority. 

As to the second objection: The trustée in bankruptcy has ail the 
powers originally invested in the board of directors. He can ask for 
an assessment upon the capital stock to such an amount as shall be 
needed to pay debts and expenses, provided the stock shall be found 
to be in fact partly unpaid for, no matter what the original terms of 
issue were. 

It is alleged that the stockholders hâve obtained full-paid, nonassess- 
able stock by paying a trifle in cash and agreeing to pay the entire 
balance in patents, and that the patents hâve not been delivered to the 
corporation. 

Whether or not, by reason of such failure to deliver the patents, 
that portion of the stock which the patents were to pay for remains 
unpaid, is a question of law to be settled when the report f rom a master 
on the facts cornes in. 

I find nothing relevant to the présent situation in Babbit v. Read et 
al. (C. C.) 173 Fed. 713, except an expression of opinion that a plenary 
suit can be brought in the New York jurisdiction without a spécifie 
levy of assessment upon the stock in the court having jurisdiction over 
the bankrupt. There is no ruling that the latter forum was without 
power to make such a levy, and my respect for Judge Ward is so great 
that I cannot suspect him of harboring such a thought, with Scovill v. 
Thayer, 105 U. S. 143, 26 h. Ed. 968, In re Remington, 153 Fed. 345, 
82 C. C. A. 4SI, and Munger Vehicle Tire Ce, 168 Fed. 910, 94 C. 
C. A. 314, lying open on the desk before him. 

The prayer of the pétition will be granted. 

The court has notions of its own about the proper person to act as 
master, but will be pleased to receive suggestions from the parties in-' 
terested on that subject, if they désire to make them. 



THE MINNIB. 

THH SAGAMI. 

(District Court, E. D. New York. February 5, 1910.) 

Shippins (§ 81*) — INJUBT ToTow BT Strikino Rocks— Liabilitt off Meet- 
ing Vessel. 

The tug Mlnnle, with seven barges In tow on hawsers In two tiers, the 
first tler belng 130 feet or more In width, had passed through Hell Gâte, 
going up East Hiver, when she met a transfer tug with a car float on 
each slde, which was foUowed by the steamship Sagaml. The transfer 
stopped some 150 feet from the Ward's Island shore to permit the tow to 
pass, and also gave a warnlng signal to the Sagami, but the latter failed 
to stop, although the tow was then in sight, and proceeded alongside the 
transfer on the outer side, throwing the Minnie and her tow to the south- 
ward of the mlddle of the channel, which Is 700 feet wlde. The place was 
dangerous for tows at the time, owing to the flood tlde which sets toward 
the rocks on the Long Island side, and, although the tug Immediately turn- 
Ing across astern of the Sagami toward the opposite side, the tow swung 

«For ottaer casea se« same topic & i nuubeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r lodexas 
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so near the sliore that one of the barges struck the rocks, and was in- 
jured. HeM, on the évidence, that the Minnie was not négligent, but that 
the fault was solely that o( the Sagaml, whleh should hâve stopped, as she 
migfit hâve done when warned by the transfer. 
[Ed. Note. — For other cases, see Shipping, Dec. Dlg. § 81.*' 

In Admiralty. Suit by the Philadelphia & Reading Railroad Com- 
pany against the steam tug Minnie and steamship Sagami. Decree 
against the Sagami. 

Armstrong, Brown & Boland, for libelant. 
Carpenter, Park & Symmers, for the Minnie. 
Convers & Kirlin, for the Sagami. 

CHATFIELD, District Judge. On the afternoon of March 23, 
1907, the day being clear and no breeze of conséquence interfering, the 
Rhode Island (a barge laden with coal, and towed with six others by 
the Minnie) struck what is known as the Steep or Scaly Rocks at the 
south side of the channel, immediately east of Hell Gâte, in the East 
River. Some dispute exists as to the time of the accident and the hour 
of flood tide, but the testimony of several witnesses is to the efïect that 
the tide was running at the rate of over two knots an hour. Even if 
there were less tide, as is suggested by the witnesses for the Sagami, 
her speed through the water must hâve been less, and she should hâve 
been able to stop within a shorter distance ; thus increasing her re- 
sponsibility under the circumstances. The différence in fixing the time 
of the accident can be satisfactorily explained from the fact that the 
Sagami, which had traveled substantially half around the globe, was 
using sun time, while the différence in estimating the time of high 
water is due to the fact that the place in question is just west of 
•where the flood tide up the East River and the flood tide west through 
Long Island Sound meet. The flood tide to the east is also affected by 
the tide coming down through the Harlem River and turning up the 
Sound, in the direction in which the Minnie and her tow were proceed- 
ing. 

The Minnie is an ocean-going tug, some 120 feet in length. She was 
proceeding with a hawser, not less than 35 fathoms in length, to each 
of the outside barges of the first tier, while between the first and second 
tier of barges short hawsers of 12 or 15 feet were used. Four barges 
were towed alongside in the first tier, and three in the second tier. 
The tow passed through Hell Gâte and substantially over or very close 
to Pot Rock, which is about in the middle of the geographical channel 
between Negro Point on Ward's Island and the Astoria shore on 
Long Island. The deep water extends within a very short distance of 
the Ward's Island Shore at Negro Point, and a tow of barges must 
keep toward the western or port side of midchannel as much as is 
possible or safe when proceeding up the river with a flood tide around 
this point, in order to keep the barges from swinging over against the 
Long Island shore, inasmuch as the junction of the flood tide coming 
up the East River and that coming out of the Harlem River causes a 
current to set from Pot Rock directly toward the Long Island shore, at 

*For other cases see same toplc & § ndmbbe In Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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what ïs known as the Steep or Scaly Rocks, although it is admitted 
by ail the witnesses that a barrel or small object borne by the tide over 
Pot Rock would be carried first toward Long Island, and then swung 
by the tide up the Sound, without striking the shore. It needs no argu- 
ment to show that a wide tow of barges could not be handled in the 
path in which a small object would float, and the situation is obvions. 

On the day in question the first boat to reach this particular localuj 
which aiifected the situation was one of the transfers of the New York, 
New Haven & Hartford Railroad Company, which was proceeding 
down the East River with a loaded car float on each side, the tug being 
between the two floats, and the captain in the pilot house which pro- 
jected above the tops of the cars and gave a clear view of the river. 
Upon rounding Negro Point Bluff on Ward's Island, the captain of the 
transfer saw the Minnie and her tow passing through Hell Gâte, and 
still below Pot Rock or Negro Point. He thereupon lay to and re- 
mained in a position some 150 feet from shore, and just to the east- 
ward of Negro Point. Immediately behind the transfer was the 
Sagami, an océan steamer, bound at the time from Boston to New 
York, and under the direction at the time of a City Island pilot, licensed 
for the waters in question. The transfer gave what is called an alarm 
whistle to the Sagami. This signal was observed by the officers and 
pilot of the Sagami, and was interpreted by the pilot to mean that it 
would be dangerous for the Sagami to attempt to pass the transfer at 
the time in question. This signal gave the Sagami to understand that 
it would be dangerous to pass the transfer, and put the Sagami on 
guard, but, of course, could not indicate the précise danger or whether 
other boats were also in the way. But, inasmuch as the Sagami could 
see that the transfer was lying still and that there was sufficient room 
to pass, while by this time the Minnie with her tow must hâve been 
in sight, it must be held that the Sagami was thus apprised of the 
entire situation, being from that time on in the position of a steamboat 
proceeding against the flood tide, under such conditions as to be bound 
by the rule in the case of The Day Spring, decided August 31, 1894, 
in this district. 

The Sagami is some 370 feet long by 50 feet wide. She was moving 
over the ground at some fi ve or. six knots an hour. The testimony 
shows beyond dispute that she stopped her engines, and at some time 
before she passed the transfer reversed. Her officers state that she 
lost way entirely and proceeded back, either under the reverse move- 
ment of her engines or the tide. But inasmuch as she continued to pass 
the transfer, and before she started up reached a position some one- 
half her length beyond the bow of the floats which the transfer was 
towing, it would seem to be necessary to conclude that during ail or 
the greater part of the time in question she was proceeding against the 
tide, and had considérable way on, even if her engines had ceased to 
operate, after the alarm signal by the transfer. Some distance behind 
the Sagami was the Pathfinder, a government boat, which slowed up 
and remained in the neighborhood of Negro Point Bluff, and whose 
witnesses do not, to any extent, contradict the testimony of the libelant 
upon the material points of the case. Another vessel, the Santiago, was 
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back of the Minnîe coming up the river, and passed the Sagami to 
starboard opposite Hallet's Point, after the various occurrences. The 
witnesses from the Santiago, as well generally give a similar version 
of the occurrences. 

The first tier of the Minnie was comprised of 4 boats at least 30 feet 
in width, while the second tier was narrower by one boat, but the boat 
in the rear tier furthest to port was nearly on a line behind the out- 
side port boat of the forward tier. The engines of the Minnie were 
stopped and a signal exchanged with the transfer some time before 
the alarm signal of the transfer to the Sagami ; and under the influence 
of the tide the tow drifted, without much déviation from the course it 
had been pursuing, past Negro Point, but with a corresponding slacken- 
ing of the hawser between the tug and the barges. As the tug reached 
a position opposite the transfer and apparently near the center of the 
channel, or possibly slightly to the Long Island side of the center, the 
Sagami had reached a point where she lay between the tug and the 
transfer with its floats, aiid was slowly passing to the westward. The 
witnesses upon the Minnie and upon the barges in the tow are of the 
opinion that as the Sagami felt the influence of the tide sweeping 
around Negro Point, her bow fell oflF to port, while the witnesses upon 
the Sagami are certain that the movements of her reversed screw and 
her helm kept her stem in line or swung her somewhat to the Ward's 
Island shore. But, however that may be, as the first tier of barges 
reached a point alongside of the port bow of the Sagami, some slight 
contact occurred, and the outside barge rubbed along the side of the 
steamer, but no damage resuit ed to either craft. The second tier of 
barges also seems to hâve been far enough to the north so that the out- 
side barge came in contact with the side of the Sagami. The witnesses 
upon the barges estimate that the last tier of barges was swung to the 
south, through an arc of some 35 feet, while several of the Sagami's 
witnesses did not know that any actual contact resulted, and some of 
the witnesses on the other boats testify that the barges were not moved 
at ail by the passage of the Sagami alongside. The Sagami, at the 
time she cleared the last barge, had worked far enough to the west to 
be able to port her helm and get underway across the bow of the car 
floats. She then, passing the Santiago to port, proceeded down the 
river with no knowledge of the subséquent occurrences to the barges, 
except a remark by the captain to the efïect that the barges would get 
into trouble if they did not look out ; this observation having been made 
when the Sagami was some distance down the river and turning the 
bend at Hell Gâte. 

The captain of the Minnie, considering that the set of the tide to- 
ward Long Island would carry his tow ashore, headed his tug under 
the stern of the Sagami, substantially across the river for Ward's Is- 
land, and thus drawing the barges into a position diagonally across 
the channel, at this point some 700 feet in width. The entire length 
of the tow was some 560 feet from the bow of the tug to the stern of 
the last barge, and it is évident that, if the Minnie was in midchannel 
at the time she started this maneuver, she would not hâve room to turn 
her tow in the southerly half of the channel, but that the last tier of 
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barges would certainly strike upon the Long Island sliore, unless got- 
ten underway and drawn across the tide a sufficient distance from the 
shore to avoid contact. The tendency caused by the set of the tide to- 
ward the Scaly Rocks would increase the effect of the rotary or pivot 
motion around the bitts of the forward barge upon the starboard side, 
which would be the center of rotation in such a maneuver ; and, while 
the entire tow could in this way be started most quickly away from the 
shore and toward Ward's Island, it would seem, under the circum- 
stances, that the stern of the starboard barge in the rear tow would 
be likely to strike, even if the entire tow were drawn away to a point 
where the other barges might be safe. The varions witnesses called 
as experts, when questioned with référence to this maneuver, agreed 
in the opinion that the Minnie pursued the quickest method of with- 
drawing her tow from dangerous proximity to the shore, and thèse 
witnesses also agrée that, if a straight course with the tide had been 
pursued, the entire tow would hâve gone ashore on the Long Island 
side of the channel. It will be seen that allowing 150 feet space be- 
tween the car flioats and the shore, with a width of 140 feet for the 
car floats, some 60 feet between the floats and the Sagami, and 50 feet 
for the width of the Sagami, the point of contact between the Sagami 
and the outside barge must hâve been about 400 feet from the Ward's 
Island shore, or at least half way across the channel ; and the width 
of the barges, 130 feet more, taking into account also their course 
abruptly toward Long Island, makes it apparent that the Sagami was 
responsible for the situation in which the tow found itself, and must 
be held at fault for putting them in that situation, not only because 
she had plenty of opportunity and sufficient signais to warn her, but 
because she saw fit to run by the car floats after having received an 
alarrç signal, and without waiting to find out if such maneuver would 
be safe. 

The Sagami had a pilot who was used to those waters, and she must 
be held responsible for his failure to realize that the set of the tide and 
the size of the approaching tow would not leave room for the barges 
to pass through safely if he proceeded into a position in the middle 
of the channel at that précise point. A référence to the chart used on 
the trial and marked by the witnesses makes the situation quite ap- 
parent. While the Sagami did stop and did reverse, she does not 
seem to bave made any attempt to avoid running alongside of the car 
floats and into a situation out of which danger resulted, and there is 
nothing to indicate that she could not bave prevented the entire oc- 
currence by greater caution. The Minnie is shown to hâve had suf- 
ficient power to handle her tow. The size and shape of the tow does 
not seem in any way to bave been of itself dangerous, except in so 
far as any large or unwieldy tow may become dangerous in Hell Gâte, 
if other vessels do not observe the necessary care due in that locality ; 
and while the précise accident, namely, the striking of the rear barge, 
may bave been the resuit of the Minnie's movements as a choice of 
evils, nevertheless there seems to be no négligence on her part, nor 
even any error of judgment, which caused the injury or contributed 
thereto. But the most that can be said is that her maneuvering shifted 
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the danger from one point to the other, and, in the absence of care- 
lessness or fault on her part, she cannot be held responsible for any 
inability to extricate herself entirely from the situation of danger 
caused by the fault of the Sagami. 

The libelant may hâve a decree against the Sagami, and the libel 
against the Minnie will be dismissed. 



BROWN V. STRBICHBR. 
^District Court, D. Rhode Island. March 10, 1910.) 

No. 1,223. 

Bankbttptct (§ 303*)— Préférences—Evidence. 

In an action by a 'bankrupt's trustée against an Indorser of the bank- 
rupt's notes, alleged to hâve been paid by the bankrupt during four months 
prlor to the adjudication on an involuntary pétition, on the theory that 
such payments constltuted an Invalid préférence, in that they relieved the 
indorser from llability, évidence held suflicient to sustain a finding that 
the bankrupt was Insolvent vehen he pald the note, that the indorser had 
knowledge of his condition, and that the payments were made by his pro- 
curement and adviee, that he might be relieved. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dig. § 462 ; Dec. Dlg. 
I 303.*] 

At Law. Action by William J. Brown, as trustée in bankruptey of 
the Lazarus & Griess Company, against Mark Streicher. On défend- 
ants pétition for a new trial and motion in arrest of judgment. Péti- 
tion and motion denied. 

Wm. J. Brown, for plaintiff. 

J. J. Hahn and Thos. A. Carroll, for défendant. 

BROWN, District Judge. The plaintiff is trustée in bankruptey of 
the Lazarus & Griess Company, a corporation. The défendant Strei- 
cher was indorser upon notes of the bankrupt that were paid by the 
bankrupt during the period of four months prior to December 24, 
1907, the date of adjudication upon the involuntary pétition. 

The action is based upon section 60, cls. "a", "h" of the bankruptey 
act (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 
3445]), relating to préférences, and the plaintiff relies especially upon 
Kobusch V. Hand, 156 Fed. 660, 84 C. C. A. 373, 18 L. R. A. (N. S.) 
660, and Landry, Tr., v. Andrews, 22 R. I. 597, 48 Atl. 1036, to support 
his contention that the above provisions of the bankruptey act are ap- 
plicable to an indorser of the bankrupt's paper. 

Payment by the bankrupt of notes indorsed by the défendant to the 
amount of $8,183.02, whereby the défendant was relieved as an in- 
dorser, was proved to hâve been made within the four months period ; 
this preof being principally admissions made by the défendant. 

*For other cases see eame toplc & S numbeb In Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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The principal questions upon the defendant's pétition for a new trial 
relate to the sufficiency of the proof to show: 

(1) Thé itisolvency of the Lazarus & Griess Company at the time of 
the payment of the notes. 

(3) Streicher's knowledge of the bankrupt's condition. 

(3) That the payments were made by the procurement and advice of 
Streicher, in order that he might be relieved as indorser. 

Although the testimony as contained in the sténographie report is 
in a very confused and unsatisfactory condition, owing in part to the 
very imperfect and improper bookkeeping of the bankrupt corporation 
and in part to the manner in which the plaintiff's proofs were pre- 
sented, yet upon a review of the entire testimony I am of the opinion 
that each of thèse points was sufficiently proved. 

An indebtedness to the amount of $63,655.60 is amply proved 
both by the plaintifif's te'stimony and by the defendant's, and upon the 
question of insolvency the only difficulty is as to assets. Griess, the 
treasurer, and Lazarus, both testified to the taking of an inventory 
some three or four weeks prior tO the bankruptcy, which showed assets 
in excess of $70,000. Upon a considération of the entire testimony of 
Lazarus and Griess, I am of the opinion that the jury was warranted in 
regarding it as exaggerated and most inaccurate. ' A rejection of their 
bare staternent that $20,000 worth of old goods was carried over f rom 
the previous seasoii was warranted by the testimony of Mr. Brown, 
the trustée, that the amount had previously been stated as from $10,- 
000 to $12,000 ; and a rejection of the statement that they had $38,000 
of pledged goods was required by the proof that the actual amount 
was less than $14,000. A déduction of at least $23,000 or $23,000 upon 
thèse two items alone would show, instead of a favorable balance of 
upwards of $10,000, a déficit of a similar amount. 

There were many circumstances relating to the évidence as to taking 
this inventory, as to the books from which it was derived and the 
method of taking it, which in my opinion would hâve warranted the 
jury in attaching to it very slight weight, or even in rejecting it. 
Moreover, there is other testimony considered at length upon the 
plaintiff's brief that warrants the conclusion that throughout the period 
of four months prior to the date of adjudication the corporation was 
in an insolvent condition. There is very strong évidence to show 
Streicher's intimate acquaintance with the afïairs of the bankrupt. He 
conducted a business as a private banker, and the bankrupts kept an 
account with him. With the bankrupts he was engaged in extensive 
kiting of checks. He was the person employed to go to New York to 
secure an extension for the bankrupt, and there was évidence that 
through bis procurement the bankrupt made extensive pledges of 
goods to secure loans at rates of interest of from 3 to 6 per cent, per 
monthy by which funds were raised which were available for the tak- 
ing up of at least a portion of the notes indorsed by the défendant, 
Streicher. 

While the condition of the books of the bankrupts rendered it dif- 
ficult, if not impossible, to présent an exact and accurate. account of 
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ail its dealings with the défendant, Streicher, yet enough was shown 
as to particular transactions to justify the gênerai findings which the 
jury must hâve made in order to reach their verdict. There is, in my 
opinion, no sufficient ground for granting the motion in arrest of judg- 
ment. 
Pétition for new trial denied; motion in arrest of judgment déni éd. 



HARRIS V. UNITED STATES. 

(Circuit Court, D. Massachusetts. January 7, 1910.) 

No. 232 (1,931). 

1. CusTOMs Dtjrœs (§ 82*)— Eevibw or Reappraisements— What Constittites 
Recokd. 

Reappralsement proceedings under Customs Administrative Act June 
10, 1890, c. 407, § 13, 26 Stat. 136 (tJ. S. Comp. St. 1901, p. 1932), are sepa- 
rate and distinct from protest proceedlngs under section 14, 26 Stat. 137 
(U. S. Oomp. St. 1901, p. 1933) ; and where tlie legality of a reappralsement 
is challenged by proceedings under the latter section, the entire reappralse- 
ment record does not become a part of the record in the latter proceedings, 
unless expressly admltted. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 82.»] 

2.. Customs Dtjtibîs (§ 85*)— Appeai— Retubn of Rbcobd. 

In Customs Administrative Act June 10, 1890, c. 407, § 15, 30 Stat. 138 
(U. S. Oomp. St. 1901, p. 1933), the provision that, on appeal to the Circuit 
Court, the Board of General Appraisers shall retnrn "the record and the 
évidence taken by them," does not require the retum of évidence which 
was excluded. 

[Ed. Note. — Pot other cases, see Customs Duties, Dec. Dig. § 85.*] 

8. Customs Duties (§ 85*)— Excluded Evidence — Exceptions. 

Under Customs Administrative Act June 10, 1890, c. 407, § 15, 30 Stat. 
338 (U. S. Comp. St. 1901, p. 1933), where It is desired that évidence ex- 
cluded by the Board of General Appraisers should, on appeal to the Cir- 
cuit Court, be passed on by the court, It is requisite either that an excep- 
tion should hâve been taken to the Board's ruling excluding the évidence, 
and the matter brought before the court In the asslgnments of error, or 
tliat the évidence should hâve been ofCered as addltlonal évidence In the 
manner provlded in said section. 
[Éd. Note. — For other cases, see Customs Duties, Dec. Dig. § 85.*] 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

Walter Evans Hampton, for importer. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (William A. Robertson, 
Sp. Atty., of counsel), for the United States. 

COLT, Circuit Judge. The présent hearing in this customs case 
was on the motion by the United States to vacate the following order 
of this court made on September 14, 1909 : 

Ordered, that the Board of United States General Appraisers transmit to this 
court the orlginals, or certlfied copies, of ail the évidence, documentary and 
oral, letters, papers, other documents, mémorandum, and whatsoever informa- 

*For other cases see same topic & S nbmeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



476 



177 FEDERAL REPORTER. 



tion of any nature sald Board 6f Appraisers had before It In deciding certain 
reappralsements hereinafter mentioned, coverlng importations of wool im- 
ported by William H. Harris, importing plaintiff in this action. 



Reappraisement No. 


Invoice 
No. 


Reappraisement No. 


Invoice 
No. 


3505S '. 


9720 
9533 
9059 
9220 
10773 


34767 


9061 


34707 


34765 


9058 


34766 


34763 


9063 


34788 


34769 


9064 


35940 


35941 


10515 









Le Baron B. Coït, United States Circuit Judge. 
Form assented to: 

William H. Garland, Assistant United States Attomey. 

The évidence called for by the order (except as to invoice No. 10,- 
773 and invoice No. 10,515, which are covered by another protest) was 
offered by the importer at the hearing before the Board of General 
Appraisers and excluded, as appears from pages 23 and 24 of the rec- 
ord returned by the Board to this court : 

By Mr. Tompkins: l'il offer in évidence, then, the reappraisement records 
pertaining to the importations covered by this particular protest. 

Mr. Robertson: You mean ail the évidence taken before the reappraisement 
board as to the values? 

Mr. Tompkins: As to thèse particular shipments which were under reap- 
praisement and which we are attacking the validity of the reappraisement per- 
taining to thèse particular involces. 

Judge Waite: Tou ofCer the records? 

Mr. Tompkins: ïes ; the reappraisement records. 

Judge Waite: I understand those are the officiai papers. 

Mr. Tompkins: I understand by that the word "record" means the évidence 
as taken by the Importer as well. 

Judge Waite: We do not conslder the évidence as taken before reappraise- 
ment as a record of the reappraisement. It Is not the- whole évidence taken 
before the Board. 

Mr. Robertson: No; the Importer's évidence. 

(Objection sustalned. Evidence excluded.) 

The proposition upon which the importer relies is that the évidence 
described in the order of September 14, 1909, constituted a part of 
the record in this case before the Board of General Appraisers, and 
that it should hâve been included in the return by the Board to this 
court under section 15 of the customs administrative act (Act June 10, 
1890, c. 407, 26 Stat. 138 [U. S. Comp. St. 1901, p. 1933]), which pro- 
vides that the Board shall return "the record and the évidence taken 
by them." 

Stated in another way, the proposition of the importer is that, in a 
case like the présent one, where the legality of the reappraisement pro- 
ceedings under section 13 of the customs administrative act is chal- 
lenged in the subséquent protest proceedings under section 14, the 
entire record in the reappraisement proceedings becomes a part of 
the record in the protest proceedings, and that such évidence should 
be returned to this court under section 15 as a part of the record be- 
fore the Board, and, if not so returned, that this court may order its 
transmission. 



TWENTT-THIED ST. RT. CO. V. METROPOLITAN ST. RT. CO. 477 

I fail to find anything in the statute, or the practice under it, or in 
any adjudicated case in support of the importer's contention. The re- 
appraisement proceedings under section 13 are separate and distinct 
from the protest proceedings under section 14, and the record in each 
proceeding is separate and distinct, and, so far as appears, has always 
been so considered. United States v. Passavant, 169 U. S. 16, 20, 18 
Sup. Ct. 219, 42 L. Ed. 644. 

Nor is there anything in the point that the Board, under section 15, 
should include in their return évidence which they hâve excluded. 
Section 15 provides that they shall return "the record and the évi- 
dence taken by them." 

If the record in the reappraisement proceedings is admissible as év- 
idence in this protest proceeding (a question which is not before this 
court at this time), the importer in the présent case might hâve adopt- 
ed two courses : He might hâve excepted to the ruUng of the Board 
and brought the question before the court in his assignments of error, 
or he might hâve ofïered this record as additional évidence taken in 
this court under the provisions of section 15. 

The motion to vacate the order of September 14, 1909, is granted. 



TWENTY-THIRD ST. RT. CO. v. METROPOLITAN ST. RY. CO. et al. 

(Circuit Court, S. D. New York. March 21, 1910.) 

Bquity (§ 148*)— Bill— MuLTiFARiousNESs. 

A lease of complainant's road to défendant rallway provided that, when- 
ever the lessee deemed it necessary to extend the Une or make better- 
ments, etc., the lessor would exécute and deliver negotiable bonds for the 
amount required to meet the expenditures, the proceeds to be applied 
solely to such betterments. Complainant alleged that, while Its afCairs were 
under control of the officers and dlrectors of défendant raiiway company, 
a majority of whom constituted complainant's direetorate, complainant's 
note was executed to défendant trust company, ostensibly to relmburse de- 
fendant raiiway company for such expenditures, and charged that the 
amount of the note was largely in excess of the amount advanced, pray- 
ing that the true amount be ascertained, bonds issued therefor, and that 
the note be canceled. The bill also charged that, when the note was is- 
sued, défendant raiiway company and its lessee were indebted to com- 
plainant for breach of covenant in the lease, in that the lessees falled to 
pay taxes, and to pave the streets, as required by law, for ail of which 
complainant sought to recover. HeU, that while the court in the proceed- 
ing to détermine the amount equitably due on the note could properly con- 
strue the lease, and détermine whether the amount actually expended by 
the lessee should be reduced by any facts exlsting at the time the note 
was executed, the charges of waste, breach of covenant to repair, and f all- 
ure to pay taxes down to the commencement of the suit, rendered the bill 
multifarious. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 341-367; Dec. 
Dig. § 148.*] 

Bill by the Twenty-Third Street Raiiway Company against the 
Metropolitan Street Raiiway Company and others. On demurrer to 
bill. Sustained, with leave to amend. 

*For other cases see same topic & % nitmbeb in Dec. & Am. Dlgs, 1907 ta date, & Rep'r Indexes 
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Parker, Hatch & Sheehan, for complainant. 

Richard Reid Rogers, for défendants Interborough Metropolitan 
Co., Metropolitan St. Ry. Co., N. Y. City Ry. Co., and Metropolitan 
Securities Co. 

IvACOMBE, Circuit Judge. The' subject-matter of this suit is a 
promissory note, in the usuaî form, dated April 30, 1907, in the amount 
of $2,204,929.29, payable to the Mercantile Trust Company. This 
note was signed by the président and treasurer of complainant, un- 
der authority of a resolution of its board of directors, at the instance 
of the Metropolitan Street Railway Company, in accordance with 
whose request the trust company, instead of itself, was named as 
payée. The Metropolitan Company had for some years prior to the 
date of the note held complainant's road under a lease which provided 
that, whenever the lessee deemed it necessary to extend the line, 
make betterments, or change the motive power, the lessor should upon 
request exécute and deliver negotiable bonds secured by mortgage for 
the amounts required to meet the expenditures necessary to do such 
work, the proceeds of such obligations to be applied solely to the 
betterments for which the same are issiied. This note was issued, as 
alleged, ostensibly to reimburse expenditures by the Metropolitan of 
the character above set forth. 

; The note is negotiable, and is not yet due. The bill charges that 
the amount of the note is largely in excess of the amount advanced 
by its lessee for betterments, and that this was well known at the time 
to lessor and lessee, and to the payée. It prays cancellation of the 
note because, as is charged, when it was made the afïairs of the com- 
plainant were under the dbminion and control of the officers and di- 
rectors of the Metropolitan, a majority of whom constituted a ma- 
■jority of the directorate of complainant. In'other words, breach of 
trust is charged against complainant's directors, knowledge thereof is 
charged against the trust company, cancellation of the note is prayed, 
and to prevent its passing in the meantime to a bona fide holder for 
value, injunction against its transfer is asked for. This sets out a 
cause of action in equity, and it is not understood that demurrants 
contend otherwise. Complainant, moreover, sets fOrth that, coming 
into a court of equity, it is prepared to do equity, and therefore asks 
that the court détermine the trueand correct indebtedness for which 
under the terms of the lease bonds should hâve been issued, professing 
its willingness thereupon to i§sue such bonds. Stated thus briefly, this 
investigation and détermination by the court îs a mère incident to the 
main relief prayed. The précise question presented will be best pre- 
sented by an excerpt frorri complainant's brief : 

"Complainant claims that the note Is issued for an amount largely in ex- 
cess of the amount advanced by the Metropolitan Street Railway Company, or 
its lessee, the New York City Railway Company, for such purposes. It aiso 
claims that at the time this note was issued the Metropolitan Street Railway 
Company and Its lessee, the New York City Railway Company, were indebted 
' to complainant in the sum of $1,000,000 for breach of covenant of lease, In that 
the lessees had falled to keep the railroad and roadbed in proper condition as 
required by the lease, had falled to pay taxes, and failed to pave the streets 
as required by law. The demurring défendants make no objection to the bill so 



UNITED STATES V. 8TEKN. 479 

far as complalnant seeks to hâve the note redueed to represent the true and 
correct amount expended by the Metropolitan Street Rallway Company for bet- 
tei^nents and the Uke;, but the objection Is on their part that the complalnant 
Is not entitled in a court of equity or In this suit to hare a further déduction 
made on accovmt of the damages sustalned by reason of breach of coveuant, 
on the broad gênera! ground, ralsed by thelr demurrers, that such clalmed dé- 
duction for damages Is predlcated upon a cause of action at law, and the 
same Is unllquidated, the complalnant not having recovered a judgment there- 
upon against the said railway companles, or elther of them." 

If the situation were as printed in the above quotation, there would 
be-no difficulty in disposing of the demurrer. Should the court find 
for the complainant on the main charge — breach of trust or bad faith 
on the part of directors, with knowledge thereof brought home to the 
payée — and should it thereupon proceed to détermine what amount 
of bonds the complainant ought to issue as an équitable condition for 
the cancellation of its note, it will hâve to construe the lease, and may 
with propriety détermine whether or not on April 30, 1907, it would 
hâve been proper to reduce the amount actually expended by the 
lessee, and for which it was to be reimbursed, by reason of any facts 
then existing. AU such questions are germane to the main subject of 
controversy, viz. : To wliat amount should bonds hâve been issued ? 
But the bill goes far beyond the statement in the brief. It charges 
waste, breach of covenants to keep in repair, failure to pay taxes, not 
only against the lessee (and sublessee) down to April 30, 1907, but 
afterwards, and also against receiver, certainly down to the date of 
commencement of the suit. This is a totally différent cause of action 
from the one first above set forth, and on which the equity powers of 
the court are invoked. 

The bill is plaihly multifarious, and demurrer is sustained to the 
specified paragraphs, with leave to complainant to amend, so as to 
confine the prayers for relief within the limits of the excerpt from the 
brief, supra. 



UNITED STATES V. STERN. 

(District Court, B. D. Pennsylvania. March 7, 1910.) 

No. 9. 

1, WiTNEssES (§ 6*)— Place Whbee ArrENnANCE mat be Requirbd— Fbdeeai. 

Courts. 

Except by act of Congress, nelther the District Court nor one of Its com- 
missioners has power to summon a wltness at his résidence In another dis- 
trict, whether hIs présence be deslred before the court itself or before the 
commissioner. 

[Ed. Note. — For other cases, see Wltnesses, Cent. Dlg. § 9; Dec. Dlg. 
§ 6.*] 

2. WiTNEssES (§ 6*)— Stjbpœnas— Ceiminai, Cases— Place of Attendance. 

Rev. St. § 876 (U. S. Comp. St. 1901, p. 067), provides that subpœnas for 
wltnesses required to attend a court of the United States in any district 
may run into another district, provided that In civil cases the wltnesses 
llving eut of the district in which the court is held do not live more than 
lOO miles from the place of holding the same. Held not to authorlze 
either a District Judge or a United States commissioner to summon a wlt- 

•For other cases see same toplc & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ness In a criminal case beyond the state to appear at a prellmlnary hearlng 
before the commissioner, such hearlng not being one of the stages of the 
case before the court ; nor Is such authority conferred by Act Pa. 1722 (1 
Sniith's Laws, p. 138, § 8 ; Pepper & Lewis' Dlg. p. 2574, par. 86), regulat'iug 
tlie service of subpœnas in state court proceedlngs. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 9; Dec. Dig. 
■ §6.*] 
S. Witnesses (§ 10*)— Subpœnas— Issuance—Validitt. 

A subpœna Issued by a United States commissioner, but not in hls of- 
ficiai capaclty, is invalld. 

[Ed. Note. — For other cases, see Wlitnesses, Cent. Dig. § 11; Dec. Dig. 
§ 10.*] 

Hearing before a United States commissioner in a criminal pro- 
ceeding. On motion of Joseph Stern to set aside service of a sub- 
pœna. Granted. 

John C. Swartley and J. Whitaker Thompson, for the United 
States. 
Samuel J. Gottesfeld, for witness. 

J. B. McPHERSON, District Judge. The gênerai rule is that the 
power of a District Court of the United States may be exercised only 
within a defined territorial area. Its process may not be validly ex- 
ecuted in another district. Toland v. Sprague, 12 Pet. 328, 9 L. Ed. 
1093. And what is true of the court is true also of its subordinate 
ofifîcers, the United States commissioners, while they are exercising 
their authority as committing magistrales in criminal cases. Except 
by virtue of an act of Congress, neither the District Court nor one of 
its commissioners has the power to summon a witness at his résidence 
in another district, whether his présence be desired' before the court 
itself or before the commissioner. But législation exists upon this sub- 
ject enlarging the power of both tribunals. So far as the court is con- 
cerned, section 876, Rev. St. (U. S. Comp. St. 1901, p. 667), provides 
as follows: 

"Subpœnas for witnesses who are requlred jto attend a court of the United 
States In any district may run into another district; provided, that in civil 
cases the witnesses livlng out of the district in which the court is held do not 
llve at a greater distance than one hundred miles from the place of holding 
the same." 

The District Court, therefore, may issue a subpœna that must be 
obeyed, no matter in what district of the United States it may be 
served; but such a subpœna is only authorized, first, when the wit- 
ness is required to attend upon the court itself, and, second, in such 
cases only as are not "civil cases." In a criminal case — with which 
alone we are now concerned — a subpœna from the District Court that 
will run throughout the United States is lawful, when the witness is 
required to appear at some stage of the case before the court itself. 
But a preliminary hearing is not one of thèse stages. It does not take 
place before "a court of the United States," as the Suprême Court 
has expressly decided (Todd v. U. S., 158 U. S. 278, 15 Sup. Ct. 889, 
39 L. Ed. 982) ; and it seems to follow, therefore, that a District 

•For otber cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Court has not yet been authorized by Congress to Issue a subpœna 
that will run throughout the United States and compel a witness to 
appear at such a hearing before a commissioner. 

The subpœna under considération was not issued by the commis- 
sioner in his officiai character. In that event its invaUdity could not 
hâve been doubted, and the witness now complaining would hâve been 
clearly justified in disobeying it; for it shows upon its face that the 
commissioner was conducting the preliminary hearing of a criminal 
case in the city of Philadelphia, while the witness was summoned in 
the city of Lawrence, in the state and district of Massachusetts. But 
in my opinion the process is equally invahd, although it was not issued 
by the commissioner in his officiai character. He is also clerk of the 
District Court, and he issued what is known as a "court subpœna," 
namely, a process thàt purports to go out under the authority of the 
judge of the District Court, attested under the hand of the clerk, with 
the seal of the court, affixed. It is in the proper form of a vâlid sub- 
pœna from the court, except that it directs the witness to attend, not 
before the court, but before the commissioner, at a hearing to take 
place on a specified date. This exception, however, raises the vital 
question in the case, in connection with the place of service; and, as 
I hâve already said, the process could not he lawfuUy executed in the 
city of Lawrence. I understand the government to concède in efïect 
that no statute or decided case can be found to support the service. 
United States commissioners are now appointed under the act of 
1896, as amended in 1901 (1 U. S. Comp. St. 1901, p. 499), and many 
of their powers and duties are summarized by the Suprême Court in 
United States v. Allied, 155 U. S. 591, 15 Sup. Ct. 231, 39 L- Ed. 273. 
The most direct référence to their powers upon a preliminary hearing 
in a criminal case is contained in section 1014, Rev. St. (U. S. Comp. 
St. 1901, p. 716) ; and it is this section that may indirectly empower 
them to summon a witness outside their respective districts, but with- 
in their respective States. The statute provides that for crimes or of- 
fenses against the United States the ofïender may be arrested and im- 
prisoned or bailed by any commissioner of the United States, or by 
certain officiais of any state where he may be found, "agreeably to the 
usual mode of process against ofïenders in such state." In United 
States V. Beavers (D. C.) 125 Fed. 778, Judge Holt decided that un- 
der this provision a commissioner sitting in New York as a comrfiit- 
ting magistrate had the same power to issue a subpœna for witnesses 
as was given by the state to its own magistrates; but he also held 
that the subpœna could only be served where and as the New York 
statutes authorized, and need not be obeyed if the service did not ac- 
cord with thèse requirements. In Pennsylvania the only législation 
upon this subject that has been brought to my attention is the act 
of 1722 (1 Smith's Laws, p. 138, § 8; Pepper & Lewis' Dig. Laws, 
p. 2574): 

"It shall and may be lawful to and for the said justices and every of them, 
to issue forth subpœnas, and other warrants, nnder their respective hands and 
seal of the county, into any county or place of this province, for summoning 
and brdnging any person or persons to give évidence in and upon any matter 
or cause whatsoever, now or hereafter examinable, or in any way triable, by 
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or before them, or any of them, under sueh pains and penaltles as subpœnas, 
or warrants of that kind, usually are or ought to be granted or awarded." 

Assuming this statute to apply, it evidently does no more — and, 
indeed, it could do no more — than authorize the issuing of a sub- 
pœna to run throughout the state, and furnishes no warrant for a pro- 
cess to be executed beyond the boundaries of the commonwealth. It 
is unnecessary to inquire further into "the usual mode of process" 
before the committing magistrales of the state; for it is certain that 
no attempt is ever made to serve their subpœnas outside of Pennsyl- 
vania at the farthest. 

No doubt it may sometimes be inconvénient to stop at a state line 
when a witness is needed; but this restriction at least seems clearly 
to exist, and it must be recognized. Personally, I think it might be 
well if Congfess should permit a subpœna to be served in case of a 
preliminary hearing within say 100 rriiles, even if a state line should 
intervene, leaving the local practice to govern within the state. The 
subject, however, is not judicial, but wholly a matter for législative 
considération. 

The service of the subpœna is set aside. 



MERCK & (X). v. UNITED STATES. 

(Circuit Court, S. D. New York. January 21, 1910.) 

No. 5,462. 

CtjSTOMs DuTiEs {§ 38*) — Classification— IcHTHTOL SoDirm— Cîommeboiai. 
Usage—' 'Ichthyol. ' ' 

Inasmuch as, technlcally and commereially, the term "ichthyol" in- 
cludes no other ichthyol compounds than Ichthyol ammonium, the unqnali- 
fied enumeration of "ichthyol" in TarlfC Act July 24, 1897, c. 11, § 2, Free 
I/ist, par. 626, 30 Stat. 199 (U. S. Ctomp. St. 1901, p. 1685), should not, in- 
the absence of words indicating an intention to include such compounds, 
be held to Include ichthyol sodium. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dig. |§ 19-30; 
Dec. Dlg. § 38.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Tn the décision below the Board of General Appraisers affirmed the 
assessment of duty by the collector of customs at the port of New 
York. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel, and 
Charles A. Darius, on the brief), for importers. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles D. Lawrence, of 
counsel), for the United States. 

MARTIN, District Judge. The merchandise in question is ichthyol 
sodium, a médicinal préparation. It was assessed for duty at 25 per 
cent, ad valorem under paragraph 68. The importers claim that it is 
on the free list under paragraph 626 (Act July 24,1897, c. 11, § 2, 30 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Stat. 199 [U. S. Comp. St. 1901, p. 1685]). The Board of Appraisers 
sustained the colîector, and the importers now appeal to the court for 
review. 

The word "ichthyol" appears on the free list in paragraph 626 with 
other items of merchandise. There is no amplification or Hmitation, 
simply the word "ichthyol." Ichthyol is a crude oil obtained from the 
distillation of the bituminous rock containing fossil fish, and found in 
the Tyrol Mountains of Europe; and, as I understand it, technically 
speaking, the word covers and includes that and nothing else. Ichthyol 
salts are the salts of ichthyol-sulphonic acid, obtained by the treatment 
of the raw ichthyol distillate with sulphonic acid and subsequently neu- 
tralized with sodium or ammonium carbonate. If prepared with car- 
bonate of sodium, it becomes ichthyol sodium; if with carbonate of 
ammonia, it is ichthyol ammonium. Precipitating egg albumen with 
ichthyol, and prolonged washing of the precipitate until the ichthyol 
odqr and taste are removed, makes a product known as ichthyol al- 
buminate, and there are other combinations resulting in other ichthyol 
products. 

From the chemist's point of view, any of the préparations, aside from 
the distillation of the bituminous shale of the Tyrol, is a médicinal prép- 
aration of the component material of ichthyol. Ichthyol ammonium is 
just as much a médicinal préparation as ichthyol sodium and ichthyol 
albuminate, and there is no logic in legislating that one shall be free 
and the others pay a duty of 25 per cent. Any chemist may import 
ichthyol — the distillation of the bituminous shale of the Tyrol — free, 
and then prépare ichthyol ammonium, sodium, albuminate, or other 
compounds of ichthyol. 

The question is: Did Congress intend, by the unlimited use of the 
word "ichthyol" in paragraph 62i5, to include any médicinal prépara- 
tion of the compounds of ichthyol, and thus limit the scope of para- 
graph 68, which provides that médicinal préparations not specifically 
provided for shall be assessed 25 per cent, ad valorem? If one com- 
pound of ichthyol is free, why not the others? The only answer is 
that ichthyol ammonium, although a compound and a médicinal prép- 
aration, is by usage in the trade designated as ichthyol, and therefore 
ichthyol ammonium should be admitted free, while the other com- 
pounds of ichthyol must pay a duty. 

The évidence shows that the trade désignation includes ichthyol am- 
monium, and this évidence is confirmed by authorities on pharraaceu- 
tical chemistry. This appeal, however, does not call for a décision of 
the court as to whether or not ichthyol ammonium is on the free list. 
It only involves ichthyol sodium. 

I think the most reasonable construction of the statute is that ichthyol 
sodium was not intended to be included in the word "ichthyol," with- 
oùt some descriptive words, like "ail compounds of ichthyol" or "the 
différent products of ichthyol," and therefore it was correctly assessed 
under paragraph 68 at 25 per cent, ad valorem, and the décision of the 
Board of General Appraisers is affirmed. 
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SHEPPEY V. STEVBNS. 
(Circuit Court, N. D. New Tork. March 24, 1910.) 

1. Courts (§ 372*) — Eules or Décision— Public Polict. 

Whether a contract Is contrary to public policy is a question of gênerai 
law, not dépendent solely on any local statute or usage, so that in deter- 
mlning the question fédéral courts are not bound by state law, but will 
exercise thelr own judgment. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. Il 977-979; Dec. 
Dlg. § 372.* 

State laws as rules of décisions In fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 O. C. A. 553.] 

2. CONTBACTS (§ 61*) CîbNSIDEEATIOH. 

Plalntlff and défendant, expectlng to be beneflclarles of the wlll of B., 
who had formed an alliance with a number of women of questionable 
character, and was eontemplatlng marrylng one of them, agreed that de- 
fendant should look after B.'s spiritual welfare, and that plalntlff should 
use his best endeavors In breaklng up the alliance between B.' and the 
women. In attemptlng to Influence hlm to cease his relations wlth them 
and Induce hlm not to marry the one Intended, and that, in considération 
thereof, plalntlfC and défendant would equalize any legacy received under 
B.'s wlll. Held, that such agreement, If otherwise valld, was not nudum 
pactum ; the use of plaintlfC's best efforts to terminate B.'s relations wlth 
the women and to prevent the marrlage belng a sufflcient considération. 

[Éd. Note.— For other cases, see Contraets, Cent. Dig. |§ 252, 253; Dec. 
ÏJig. S 61.*] 

B. CoNTEACTS (§ 111*) — Validitt— Public Polict— Restbaint op Mabeiage. 

Such agreement was vold as contrary to public policy In restraint of 

marrlage, regardless of the character of the woman B. Intended to marry. 

[Ed. Note. — For other cases, see Contraets, Cent Dlg. §§ 515-520; Dec. 
mg. § lit*] 

4. CoNTRACTs (I 111*) — Public Polict— Détermination. 

Whether a contract to prevent marrlage is contrary to public policy 
must be determined by Its gênerai tendency at the tlme It is made, and, 
If such tendency is opposed to the Interests of the public, the contract Is 
void, however good the Intent of the parties, and even though no harm 
has resulted or would resuit In the partlcular case. 

[Ed. Note. — For other cases, see Contraets, Cent. Dlg. || 515-520 ; Dec. 
Dig. § 111.*] 

B. Contracts (§ 71*) — Peobate or Will— Contract Not to Oppose— Consid- 
ération. 

A contract by whlch plalntlff agreed not to oppose the probate of a 
Wlll In considération of defendant's agreement to pay plaintlfC a sum of 
money was without considération, in the absence of a showing that plaln- 
tlff was related to testator in any degree, or had any right to contest. 

[Ed. Note. — For other cases, see Contraets, Cent. Dig. Il 297, 316-324, 
327 ; Dec. Dig. § 71.*] 

Action by John V. Sheppey against Ezra H. Stevens. On demurrer 
to complaint. Sustained. 

H. & W. A. Hendrickson (G. M. Palmer, of counsel), for plaintiff. 
Fowler & Schenck (Henry J. Cookinham, of counsel), for défendant. 

•For other cases see same topic & S numbbk in Dec. &. Am. Diga. 1907 to date, & Rep'r Indexe» 
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RAY, District Judge. The substance of the complaint is as foilows : 

(1) In September, 1898, Ezra G. Benedict, a relative of the plaintiff 
and also of the défendant, formed an alliance with a number of women 
of questionable character, and had expended and was expending large 
sums of money on them, and was contemplating marriage with one of 
them. 

(2) In September or October of that year the plaintiff and défendant 
entered into an agreement whereby the défendant hère agreed to look 
after the spiritual welfare of the said Benedict, and the plaintiff hère 
agreed to use his best endeavors in breaking up the said alliance be- 
tween said Benedict and said women, and in influencing and attempting 
to influence said Benedict to cease and discontinue his relations with 
said women, and, in considération thereof, the plaintiff and défendant 
further agreed that, if either of them should receive less than the other 
under the will of said Benedict, the party receiving the most thereunder 
would divide the excess so received by him equally with the other. 

(3) In compliance with such contract, the plaintiff did what he 
agreed to do, and fully performed on his part. 

(4) November 20, 1902, Benedict died and left a last will and testa- 
ment wherein and whereby défendant was made sole executor thereof 
and was given a large legacy determined on the settlement of the es- 
tate to be $1,538,344.91, and such sum or legacy was paid over to the 
défendant, said will having been duly proved and the estate adminis- 
tered. 

(5) By said will the plaintiff herein was not remembered as devisee, 
legatee, or otherwise, and was not entitled to receive, and did not re- 
ceive, anything thereunder. 

(6) Thereafter plaintiff demanded of the défendant the one-half of 
such sum so received by him as a legacy under the said last will and 
testament of said Benedict, but the défendant has neglected and re- 
fused to pay same, except the sum of $300 paid on account thereof 
about March, 1903, and there is now due and owing plaintiff from de- 
fendant by reason of such facts the sum of $768,823.45. 

The fact will be noted that it is not alleged that either the plaintiff 
or the défendant were of the heirs at law or next of kin to said Bene- 
dict and entitled to share in his estate in case of intestacy. There is 
no allégation that Benedict was imbécile or unable to care for himself 
or his property. 

The défendant insists that thèse allégations fail to state a cause of 
action. 

(1) That the alleged agreement was void as contrary to public policy, 
as one to interfère with and prevent a proposed marriage. 

(2) That it was an agreement to dispose of or transfer the property 
of another in which the contracting parties, so far as appears, had no 
right or interest présent or prospective contrary to the will of the 
testator, and hence void. 

(3) That there was no moral or légal, good, or valuable considéra- 
tion for the agreement. 

(4) That the alleged contract was a wagering contract and void. 

(5) That the. alleged contract was void for indefiniteness and for 
want of mutuality, and is unconscionable. 
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As betweeii thèmselves, Sheppey and Stevens agreed that they would 
interfère in the private life and conduct of Benedict, their relative. It 
may be assumed that thëy had an interest in the good name of Benedict, 
as his disgrâce would to some extent afifect ail his relatives. It cannot 
be assumed they or either of them had any actual pecuniary interest, 
présent or prospective, in his conduct or expenditures, or use of his 
money, as there is ho allégation to that effect. The one was to look 
after his spiritual welfare while the other was to use his best efforts 
to break up existing aUiances between Benedict and "women of ques- 
tiohable character," one of whom he contemplated marrying. He had 
expended money on such women, and was then expending money on 
them. But it was his own money and he had the right to expend it as 
he pleased,'so far as the plaintiff and défendant and the public were 
concerned, provided he violated no law. 

Was Benedict's conduct and the control of it by his relatives the 
subject-matter of a valid contract or agreement by and between such 
relatives ? i If the conduct and associations of A. are such that they 
tend to bring disgrâce on B., a relative of A., and B. agrées with C. 
that C. shalido ail he can and use his best efforts to break up such as- 
sociations and cause such conduct to cease, and that he will, in con- 
sidération of such efîforts and expenditure of time and thought, pay 
C. the sum ôf $5,000, and there is a time limit for performance, and 
C. fully pet-forms on his part, can there be any doubt that C. may re- 
cover the considération agreed to be paid ? I think not. It is not nec- 
essary that the promisor in such a case receive an actual benefit by way 
of the success of the efforts of C. It is all-sufficient that he has had 
the benefit of the efforts of C. in a matter which interested him, B. 
True, B. had rio légal or moral duty to interfère with the movements 
or associations of A. as between himself and A., or as between A. and 
the public, but it is all-sufîicient that he had an interest in the conduct 
and associations of A., and that his interférence in the way mentioned 
was not immoral, or illégal, or in any way forbidden by law or a sound 
public policy. But it is said that another élément enters into this con- 
tract, viz., an agreement on the part of Sheppey, the plaintiff, to use 
his best efforts to prevent the marriage of Benedict to a woman "of 
questionable character," and that the law favors marriage and makes 
no distinction between marriage to or with a woman of good character 
and marriage to or with one of "questionable character" ; that, in either 
case, a contract for services to be performed in preventing a marriage 
and for which a compensation is agreed to be paid is illégal as opposed 
to a Sound, public policy, and therefore not enforceable ; that this would 
be true in case such efforts were expended pursuant to the contract and 
met with full success. A contract to pay money for procuring a mar- 
riage is void, and the payment cannot be enforced. Marshall v. Balti- 
more, etc., R. Co., 16 How. 314, 333, U L. Ed. 963. 

Conditions "in gênerai restraint of marriage" are void "as contrary 
to public policy and the common weal and good order of society," said 
Andrews, Ch. J., in Hogan v. Curtin, 88 N. Y. 162, 170, 171, 42 Am. 
Rep. 244. In Conrad v. Williams, 6 Hill (N. Y.) 444, 451, the défend- 
ant promised the plaintiff he would "marry her if he ever married," 
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and the court held the contract void as in restraint of marriage, and 
that an action for its breach could not be maintained. 

The proposition is that relatives should not be at liberty to contract 
to prevent the marriage of one whose marriage to a particular person 
may be distasteful, or, in their opinion, may disgrâce the family or 
relatives, or deprive those making the agreement of a possible share 
in the property of the prospective bride or bridegroom, as the case may 
be. The law ought not, it is urged, to encourage, or recognize, or en- 
force such contracts. In Lowe v. Peers, 4 Burr, 2235, a man agreed 
to pay a woman a certain sum of money if he married any one but her, 
and the agreement was held void. Hère the plaintiff contracted with 
the défendant that he, the plaintiff, would use his best endeavors or 
efforts to break up the alliance between Benedict and the women 
mentioned, with one of whom he contemplated marriage, and use his 
best endeavors to induce Benedict to cease and discontinue his relations 
with said women. This, of course, included the one he contemplated 
marrying, and the resuit of such endeavors, if successful, would hâve 
been to prevent a marriage of Benedict with said woman. 

Other cases to the effect stated are Bostick v. Blades, 59 Md. 231, 
43 Am. Rep. 548 ; Waters v. Tazewell, 9 Md. 291 ; Sterling v. Sinnick- 
son, 5 N. J. Law, 756 ; Chalifant v. Payton, 91 Ind. 202, 46 Am. Rep. 
586; Maddox v. Maddox, 11 Grat. (Va.) 804. Hère, however, the 
contract itself was not in restraint of marriage, not to marry, or to 
marry on conditions only, but, in effect, that Sheppey would use his 
best endeavors to prevent the contemplated marriage of a third person, 
Benedict. In short, Sheppey, for a considération to be paid by Stevens, 
which was to corne out of the estate left by Benedict if paid at ail, 
agreed to use his best endeavors to prevent Benedict from marrying 
the woman he had in view. It was an agreement by him to prevent, if 
he could, a contemplated marriage. Its exécution wasjntended to be, 
and was necessarily, in restraint of marriage. Can the law sanction 
such contracts by outside parties ; that is, by persons other than the 
ones contemplating, or who might contemplate marriage? If it recog- 
nizes and enforces such contracts, then they are encouraged, and the 
law has lent its sanction to contracts for ail sorts of "endeavors" short 
of illégal acts by outside parties and by relatives and friends to break 
up and prevent contemplated marriages. Jealousy, hatred, malice, and 
interest will induce the hiring of the dissolute, or the irresponsible, or 
the evil-disposed, to use their "best endeavors" to break up contem- 
plated marriages, and such "endeavors" might consist of slander and 
many other illegitimate practices injurions and detrimental to the well- 
being of the community and of the public generally. In 9 Cyc. 518, 
the rule is stated in this language : 

"Restrictions on marriage are contrary to public polley, and therefore 
agreements or conditions creatlng or involvlng such restrictions are illégal 
and void." 

Hère Sheppey was to use "his best," most strenuous, "endeavors" to 
break up the alliance of Benedict with thèse women, and to cease and 
discontinue his relations with them, which included his contemplated 
marriage, and the means to be resorted to were left to the discrétion of 
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Sheppey. At the same time, Stevens was to practice upon the moral 
and religious nature of Benedict, possibly to the same end. If both 
were remembered in Benedict's will and to an equal amount, no com- 
pensation was involved or to be paid. If, however, one was remem- 
bered with a devise or a legacy and the other not, the one remembered 
was to share equally with the other. If both were remembered but 
unequally, then the legacies were to be added together and the stim total 
équally divided. The défendant says this was a wager contract and 
void as against public policy. Each was to operate on Benedict directly 
or indirectly to change his conduct, and, if possible, préserve his prop- 
erty in his hands unimpaired until death. If either was left anything 
by his will, or if both were left something, they were to share the total 
value of such legacies or devises equally. There was no certainty that 
either would be remembered in the will, if one was made. One might 
be, the other not. Each, in entering into the agreement, in expending 
time and effort, took his chances as to compensation on the possibility 
of a remembrance of one or both in Benedict's will. "A gambling con- 
tract or wager is a contract by which two parties, or more, agrée that 
a certain sum of money or other thing shall be paid or delivered to 
one of them on the happening or not happening of an uncertain event." 
Bouvier, Law Dictionary. 

But is it a wager or gambling contract for one person to render serv- 
ice for another party at his request on a contract that he shall be com- 
pensated at a certain sum if an uncertain event happens, but go un- 
compensated if that uncertain event does not happen or occur? If a 
person under any guise agrées to pay another 10 or 20 cents per bushel 
increase over the présent market price for wheat in case it goes to $1.30 
per bushel in the market, no delivery of wheat under the contract being 
contemplated, it is a wager contract pure and simple; but, if he em- 
ploys another to purchase wheat for him at a certain price and agrées 
to pay $1 per day for the service out of the increased price or proiits 
on a sale thereof , but nothing in case the wheat does not go up in price, 
we hâve no wager contract, but a joint adventure in which the laborer 
takes his chances as to compensation. A lawyer takes a case and agrées 
with the client that as attorney he shall hâve 10 per cent, of the re- 
covery, in case there is one, as his compensation for services, and 
nothing in case there is no recovery — is this a wager contract? Hère 
the agreement was that each of the parties should do certain things for 
the benefit of the other. Compensation or no compensation depended 
on the happening or not happening of something in the future, the 
happening of which was uncertain. Was this in the nature of a gam- 
bling transaction ? If so, the law will not tolerate it. Clews v. Jamie- 
son, 182 U. S. 461, 490, 31 Sup. Ct. 845, 45 L. Ed. 1183. 

Stevens was to pay for the service if he received more under the 
will of Benedict than did Sheppey. If he did not, he was to pay 
nothing. However, if the thing Sheppey was to do, the service he was 
to perform, was illégal as contrary to a sound public policy, he cannot 
recover for the doing of such act or the rendering of such service. It 
is not the case of an obligation incurred indirectly connected with an 
illégal transaction and supported by an independent considération. In 
such case the obligation may be enforced. If A. and B. engage in 
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gambiing or any illégal transaction where money is lost by B., and,, 
to pay his loss, B. borrows money of C, and fully informs C. of the 
transaction and of the use to which the loan is to be devoted, and is 
devoted, C. may recover the amount of the loan. Armstrong v. Ameri- 
can National Bank, 133 U. S. 433, 469, 10 Sup. Ct. 450, 33 L. Ed. 747, 
and cases cited. Hère the money was to be paid by Stevens to Shep- 
pey for using his best endeavors to break up the association of Benedict 
vvith certain women of questionable character, and prevent a contem- 
plated marriage of Benedict with one of them. If this contract was 
not contrary to public policy, and therefore void, Sheppey may recover. 
It matters not that compensation was contingent on Stevens receiving 
a legacy or devise under the will of Benedict, providing it was not a 
cover for a gambling or wager transaction. Sheppey had a perfect 
right to contract in good f aith with Stevens to render him a service, not 
forbidden by statute or public policy, and agrée that his compensation 
should dépend on the happening or nonhappening of an event in the 
future, the happening of which was uncertain. Thèse parties were at 
liberty to make a contract for a service to be performed for their 
mutual benefit, or for the benefit of each, and to contract that each 
should do certain things, and that the one would pay the other for his 
service on the happening of an event the occurrence or happening of 
which was uncertain, provided the agreement was not a cover for a 
gambling scheme, and further provided the service performed or to be 
performed was not forbidden by law or contrary to public policy. 
They had no right, however, to gamble or wager on the chance of Bene- 
dict making a will in favor of one, and not the other, or of both for 
an unequal amount. It is open to question whether this is a contract 
such as I hâve mentioned. It would seem more like a contract to pre- 
vent Benedict from marrying and spending his money hoping to gain 
money by securing a legacy for one or both which legacy or legacies 
were to be equally divided between them in case of success, and not 
a contract for services to be performed the one for the other. This 
feature of the case I do not find it necessary to pass upon. 

In Printing, etc., Reg. Co. v. Sampson, L. R. 19 Eq. 462, 465, 44 L. 
J. Ch. 705, 33 L. T. Rep. N. S. 354, 23 Wkly. Rep. 463, it is said, 
amongst othér things : 

"It must not be forgotten that you are not to extend arbitrarlly those rnles 
whlcB say that a given contract is vold as being against public policy, because, 
if there Is one thing which more than another public policy requires, It is that 
men of full âge and compétent nnderstandlng shall hâve the utmost liberty 
of contraetlng, and that their contracts when entered into freely and volun- 
tarlly shall be held sacred and shall be enforced by courts of justice. There- 
fore you hâve this paramount public policy to consider — that you are not 
lightly to Interfère with this freedom of contract" 

If, then, public policy demanda that men of full âge and compétent 
understanding shall hâve the utmost liberty of contracting (for lawful 
purposes, of course), how can it be consistent with a Sound public 
poHcy that men may contract to prevent such persons, one or more, 
from making and performing a lawful contract to marry? 

In the fédéral courts the question whether a contract is contrary to 
public policy is one of gênerai law, and not dépendent solely upon any 
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local statu te or usage, and in determining such question the fédéral 
courts will exercise their own judgment. Liverpool, etc., Steam Co. 
V. Phénix Ins. Co., 139 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788; 
Bûcher v. Cheshin R. Ce, 125 U. S. 555, 8 Sup. Ct. 974, 31 L. Ed. 795 ; 
Smith V. Alabama, 124 U. S. 465, 8 Sup. Ct. 564, 31 L. Ed. 508 ; Bur- 
gess V. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359. When a 
statute has been passed by a state or by the United States forbidding the 
doing of a certain thing Or act, or the making of a certain contract, the 
public policy of the state or nation is clear. When a state by its high- 
est court or by a line of uniform décisions in its lower courts has de- 
clared a certain act or agreement to be contrary to public policy, the 
pubHc policy of the state cannot be doubted. However, "in the ab- 
sence of any législative prohibition of a particulâr agreement which 
may be brought before a court, the latter, to déclare it void on this 
ground, must find that such contracta hâve a tendency to injure the 
public, are against the public good, or inconsistent with sound policy 
and good morals as to the considération or thing to be donc. * * * 
But there are many things which the law does not expressly prohibit 
or penalize, but which are so mischievous in their nature and tendency 
that on grounds of public policy they are not permitted to be the sub- 
ject of an enforceable agreement." 9 Cyc. 482, 483 ; West Virginia 
Trans. Co. v. Ohio River Pipe Line Co., 22 W. Va. 600, 46 Am. Rep. 
527. If, then, such contracts as the one in question hère hâve a tendency 
to injure the public, are against the public good, or inconsistent with 
sound policy and good morals as to the thing to be donc, this contract 
should be held void and recovery denied. The law favors marriage, 
and, as stated, denounces agreements or conditions "creating or in- 
volving restrictions on marriage." If a contract by A. to marry B., 
if A. ever marries, is void as contrary to public policy, for the reason 
it is in restraint of marriage, why is it not opposed to a sound public 
policy for strangers or relatives to make contracts to break up or de- 
f eat, if possible, a proposed or contemplated marriage ? It seems to 
me clear that the exécution of such contracts would be demoralizing 
and mischievous in their tendency, and tend to injure the public. Mar- 
riage concerns the whole state. It is regulated by law. The contract of 
marriage can only be annulled by the state. It is essential to the well- 
being of society and government. If parties may lawfully contract to 
break up or prevent one proposed marriage, they may lawfully contract 
to prevent many and ail. Who can foresee the number of such agree- 
ments that would be madé, the number of marriages that would be pre- 
vented, the means that would be resorted to, or the social and family 
disturbances that would resuit ? 

In severàl states an agreement in a divorce action to withdraw and 
make no défense has been held contrary to pubHc policy and void; 
the state itself being the third party in interest. Loveren v. Loveren, 106 
Cal. 609, 39 Pac. 801 ; Smutzer v. Stimpson, 9 Colo. App. 326, 48 Pac. 
314; Hamîlton v. Hamilton, 89 111. 349; Sayles v. Sayles, 21 N. H. 
312, 63 Am. Dec. 208; Stoutenburg v. Lybrand, 13 Ohio St. 228; 
Phillips v. Thorp, 10 Or. 494 ; Kilborn v. Field, 78 Pa. 194. However, 
Adams v. Adams, 91 N. Y. 381, 43 Am. Rep. 675, is not opposed to 
this, but consistent therewith. 
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I ara therefore of the opinion that the contract set out in the cOfn- 
plaint was void as opposed to public policy, and that the plaintiff can- 
not recover. It is not validated by the fact that the woman was of 
questionable character. Sanction snch contracts and those seeking to 
prevent marriages would or might soon make the character of the 
woman involved questionable, and then make their contract to prevent 
the marriage. But is it not the privilège of a man free to marry to 
marry a woman of questionable character? May not her marriage 
resuit in her reformation, and so benefit the community and gênerai ■ 
public? What power but the state is to set itself up* as the censor and 
regulator of the conduct of others and of their sélection of a wife? 
It is immaterial that no in jury or détriment to the public resulted from 
this contract. The validity of such contracts is determined by their 
gênerai tendency at the time they are made, and, if this gênerai tend- 
ency is opposed to the interests of the public, such contracts are in- 
valid, however good the intent of the parties to them, and even though 
•no harm to any one resulted, or would resuit in the particular case. 
Richardson v..Crandall, 48 N. Y. 348, 363; Atchesen v. Malien, 43 
N. Y. 147, 3 Am. Rep. 678 ; McMullen v. Hofïman, 174 U. S. 639, 
648, 649 ; ^ Veazy v. Allen, 173 N. Y. 359, 371, 66 N. E. 103, 62 L. R. 
A. 362; Fuller v. Dame, 18 Pick. (Mass.) 472; Scofield v. Lake Shore, 
etc., R. Co., 43 Ohio St. 571, 3 N. E- 907, 54 Am. Rep. 846; Wood- 
stock Iron Co. v. Richmond & Banville Extension Co., 129 U. S. 
643, 658, 661, 9 Sup. Ct. 402, 32 L. Ed. 819. 

In Richardson v. Crandall, supra, at page 362 of 48 N. Y., the court 
said : 

"It matters not that the motives of the offlcer were good and hnmane, If the 
acts are of such a character as tend, if countenanced, to oppression or a lax 
performance of officiai duty. In ail cases wheTe contracts are clalmed to be 
void as against public policy, It matters not that any particular contract Is 
free from any talnt of actual fraud, oppression or corruption. The laws look 
to the gênerai tendency of such contracts. The vice Is in the very nature of 
the contract, and it is condemned as belonging to a class which the law will 
not tolerate. Atchesen v. Malien, 43 N. Y. 147." 

This was quoted and approved in McMullen v. HoflFman, supra. 
In Woodstock Iron Co. v. Richmond, etc., supra, the court, at page 
658 of 129 U. S., at page 407 of 9 Sup. Ct. (32 L. Ed. 819), said: 

"It was adjudged that the contract was contrary to public policy, and that 
the note given in considération of it was therefore void. In coming to thi» 
conclusion, the court considered somewhat at large the ground upon which 
contracts of this character were avoided, and held that it was because they 
tended to place one under wrong influences by ofCering him a temptation to 
do that which might injuriously affect the rights and Interests of third per- 
sons, and that the case before it was within the opération of this priuciple, 
the contract tending injuriously to affect the public' interest In establishing 
the fittest and most suitable location for the termination of the Boston & 
Worcester Eailroad for the accommodation of the public travel." 

And at page 661 of 129 U. S., at page 408 of 9 Sup. Ct. (32 U 
Ed. 819), the court quoted and approved the following from Bestor 
V. Wathen, 60 111. 138 : 

"In this particular case no wrong may hâve been done, and yet publie policy 
plainly forbids the sanction of such contracts because of the great temptation 
they would offer to officiai faithlessuess and corruption." 

» 19 Stip. ct. 839, 43 L. Ed. 1117. 
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It is all-sûfficient to condemn the contract that the gênerai tenderïcy 
and resuit of the exécution of the agreement is to injure the public 
interests. 

And it is immaterial that the whole force and ténor and object of 
the agreement was not to restrain marriage, but included the rescue 
of Benedict from his associations with women of questionable char- 
acter and his temptation to spend or waste his money on them. The 
laudable and not illégal part of the agreement, assuming a part of it 
to be laudable, canpot be separated from the illégal part and the latter 
excluded or eliminated and the agreement upheld and enforced on 
the validity of the remaining portions. The court cannot remake the 
agreement. The considération to be paid was entire, and it is im- 
possible to tell what induced the contract and the promise to pay, or 
how much, if anything, was intended as compensation for breaking up 
the prospective marriage, and how much for the endeavors. Haynes 
V. Rudd, 103 N. Y. 373, 7 N. E. 287, 55 Am. Rep. 815; Foley v. 
Speir, 100 N. Y. 552, 3 N. E. 477 ; Bishop v. Palmer, 146 Mass. 469, ■ 
16 N. E. 299, 4 Am. St. Rep. 339 ; Taylor v. Jaques, 106 Mass. 291 ; 
Meguire v. Corwine, 101 U. S. 108, 112, 25 I;. Ed. 899 ; Trist v. Child, 
21 Wall. 441, 22 L. Ed. 623. 

In Trist v. Child, 21 Wall. 441, 22 h. Ed. 623, the court said, speak- 
ing of a claim for services honestly rendered and other services which 
were illégal rendered under the same agreement: 

"But they are blended and confused with those which are forbidden. ïhe 
whole is a unit and Indivisible. That whieh Is bad destroys that which is 
good and they perlsh together." 

This was quoted and approved in Meguire v. Corwine, 101 U. S., 
at page 112, 25 E. Ed. 899. Thèse considérations lead to the conclu- 
sion that the demurrer to the first cause of action set out in the com- 
plaint must be sustained on the ground that the agreement was con- 
trary or opposed to public policy and therefore void. 

As to the second cause of action, it is to recover upon an agreement 
of défendant to pay money to plaintiff, a sum specified, in consid- 
ération that plaintiff would not contest the proof and probate of the 
last will of said Benedict. The allégations are that such agreement 
was made, and that, because of such agreement and relying thereon, 
the plaintiff did not contest the will, but allowed it to go to probate. 
The defect of this alleged cause of action lies in the fact that it does 
not allège that the plaintiff had any interest or right to contest the 
probate of such last will and testament. In this count of the complaint 
there is no référence to the allégations of the first count, so that it 
does not appear that the plaintiff was related in any degree to the tes- 
tator, Benedict. There is no allégation in the second count that plain- 
tiff was related to the testator, and hence, so far as appears, he had 
neither interest nor right to contest the probate of the will. Hence we 
hâve a mère naked agreement without considération to support it. 
There was no surrender or abandonment of a right. Those who would 
share in an estate of a décèdent in case of intestacy may contest the 
probate of a will, and it is a valuable right. The surrender or aban- 
donment of this right after it has accrued at the request of another to 
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avoid expansé and litigation on the promise of that other to pay a 
sum of money furnishes an adéquate and légal considération for the 
promise to pay and will support the agreement. Such agreements, 
if free from fraud and undue influence, when performed by the one 
who is to surrender the right, may be enforced, and are not contrary 
to public policy. But it must appear that the right to contest existed, 
and that it was surrendered or abandoned at the request of the one 
making the promise to pay the money. 

Because of this defect in the allégations of the second cause of ac- 
tion, the demurrer to the second cause of action is also sustained. 

The plaintiff may file and serve an amended complaint, as he shall 
be advised within 20 days, on payment of the costs of the demurrer as 
taxed by the clerk. 



MISSOURI, K. & T. RT. CO. v. IX)VB et al. ATOHISON, T. & S. F. RY. CO. 
V. S AME. GULF, a & S. F. RY. CO. v. SAMB. 

(Circuit Court, W. D. Oklahoma. February 14, 1910.) 

Nos. 471, 472, and 473. 

1. Oabbiebs (§ 12*) — Rates— REGULATIONS— Reasonableness. 

Whether railroad rates prescribed by a state commission are reasonable 
involves a détermination of the value o£ the property devoted to the pub- 
lie use to which the rates apply, the measure of a reasonable return on 
that value, and whether the rates allowed to be charged are sufflcient to 
that end. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 19; Dec. Dig. 
§12.*] 

2. Cabeiees (§ 12*) — Rates— RE.6TJLATI0N. 

Rates should be just both to the public and to the owner of the railroad 
(Smyth V. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819) ; but if a 
railroad is not 111 eonceived, greater in extent than it should be, or unduly 
expensive in construction, and is operated wisely and economically, rates 
producing no more than a reasonable return on its fair value would not 
be unjust to any one. 

[Ed. Note. — For other cases, see Carriers, Cent. Wg, §§ 7-20; Dec. Dig. 
i 12.*] 

3. Cabeiees (§ 12*) — Rates— Régulation. 

A railroad Company, under the Constitution, cannot be lawfully denled 
a reasonable return on its property devoted to public use ; and if, by the 
scope of its opérations, several sovereignties are interested, ttxe spécial in- 
sistence of the officers of one should not be permltted to cast an undue 
burden on the others. The factors common to ail, afCecting the reason- 
ableness of rates, should be equitably dealt with and adjusted; and this, 
though the local rates of a single state are alone in question. 

[Ed. Note.-^For other cases, see Carriers, Cent. Dig. § 19; I>ec. Dig. 
S 12*] 

4. Cabeiees (§ 12*) — Intbastate Rates — Reasonableness — Valuation op 

Raileoad Pecperit. 

In the case of a railroad System extending into or through two or mor.e 
States, the part vrithin a state, the value of which is to be determined up- 
on an issue as to the reasonableness of rates therein, should be regarded 
in its relation to the whole, and considération given to the mSuence upon 

♦For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1S07 to date. & Rep'r Indexes 
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tfiat value of property outslde the state employed In aid of ail Its trans- 
portation business. 
[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 19; Dec. Dlg. 

§ 12.*] 

5. Cabbiers (§ 12*)— State Rates— Reasonableness— Value of Road— Dé- 
termination. 

In a case inrolving the reasonableness of transportation rates, the rev- 
enue rule foUowed, In apportloning and assigning the value of the railroad 
in a State to its varions kinds of business-, and also in distributing the 
common expense of conductlng the Interstate and intrastate business 
thereln. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 19; Dec. Dig. 
§ 12.*] 

Bills by the Missouri, Kansas & Texas Railway Company, by the 
Atchison, Topeka & Santa Fé Railway Company, and by the Gulf, 
Colorado & Santa Fé Railway Company against J. E. Love and 
Dthers. On application for a temporary injunction. Granted. 

See, also, 174 Fed. 59. 

Clififord L. Jackson, C. G. Hornor, Joseph M. Bryson and James 
Hagerman, forcomplainant Missouri, K. & T. Ry. Co. 

Cottingham & Bledsoe, Gardiner Lathrop, Robert Dunlap, and T. 
J. Norton, for complainants Atchison, T. & S. F. Ry. Co. and Gulf, 
C. & S. F. Ry. Co. 

Frank Hagerman, for ail complainants. 

Charles West, Atty. Gen., Geo. A. Henshaw, Asst. Atty. Gen., Fred- 
erick N. Judson and Robert L. Owen, for défendants. 

HOOK, Circuit Judge. Thèse are suits by railroad companies to 
enjoin the enforcement of the passenger rate of two cents per mile 
prescribed by the Constitution of Oklahoma and certain freight rates 
prescribed by the Corporation Commission of that state. The suits 
were brought in September, 1909, after an expérience of about 2 
years with the passenger rate and from 9 to 18 months with the 
freight rates save some unimportant modifications ; and it is claimed 
by the railroad companies the rates hâve proved so unreasonably low 
their continued enforcement will confiscate their property and deprive 
them of the equal protection of the law. In November, 1909, defend- 
ajits' pleas in abatement were overruled (174 Fed. 59), and the appli- 
cations of the railroad companies for temporary injunctions were 
postponed t6 afford défendants time for préparation. More than 
two months hâve been given for that purpose. At the récent hearing 
of the applications défendants presented exceptions and demurrers to 
the bills of complaint. Théy will be réferred to presently. Whether 
rates prescribed by a state are reasonable involves a détermination of 
Ihe value of the property devoted to the public use to which the rates 
apply, the mèàsure of a reasonable feturn pn that value, and whether 
the rates allowed to be charged are sufiicient to that end. The régu- 
lation of. commerce among the states; having been intrusted to Con 
gress, and . being therefore beyond the control of the state, difficult 
problems arise wh'en thé rates involved are those of a railroad com- 

•For other cas«s::see sâme topio & J-number in Dec. & Ara. Dlgs. 1BÛ7 to date, & Kep'r Indexes 
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pany, for it generally happens, as hère, that its property, whether 
entirely within the state or not, is employed commonly and inseparably 
in both Interstate and local transportation ; both kinds of traffic are 
moved in the same trains, over the same road and with the aid of the 
same employés. Again, it is generally the case, as hère, that the rail- 
road is but part of a larger System extending into or through other 
States, and there are factors of value, revenue, and expense which, 
though without the state, hâve such relation to and efïect upon those 
within that they must be regarded in reaching a just conclusion. The 
extent and varied character of the property comprised in a railroad 
System make it difficult to ascertain its value, and objections may be 
made to ail rules for apportioning the value and the revenues and ex- 
penses of opération to meet the issues in particular cases. Mathe- 
matical précision in matters so complex and of so many éléments is 
not tô be expected, but a court whose jurisdiction is invoked is not 
for that reason relieved of its duty to get as near an accurate resuit 
as the proofs permit. C, M. & St. P. Ry. v. Tompkins, 176 U. S. 167, 
178, 20 Sup. Ct. 336, 44 L. Ed. 417. Uniform rules in such cases may 
not be exact, but when they answer to the great majority of right calls 
and distances they may be followed with reasonable assurance of a 
just conclusion. When the railroad is part of a greater System oper- 
ated in other states as well, the ascertainment of its value within the 
state, and of such of its revenues and expenses therein as are incident 
to Interstate commerce fof purpose of ultimate séparation from those 
pertaining to its commerce purely local to the state, should proceed 
with due regard not merely to the rights of the parties présent, but 
also to those of the other states and to the province of Congress un- 
der the national Constitution. Every state in which a railroad System 
is operated is interested that justice be donc, and it is not infrequently 
the case that commerce among several states, not subject to local rég- 
ulation, is in volume at least the dominant feature of the railroad opér- 
ations. It must always be remembered that under the Constitution a 
railroad company cannot lawfully be denied a reasonable return upon 
its property devoted to public use, and if by the scope of its opérations 
several sovereignties are interested, the spécial insistence of the offi- 
cers of one should not be allowed to cast an undue burden on the 
others. The factors common to ail of them affecting the reasonable- 
ness of rates should be equitably dealt with and adjusted, though the 
local rates of a single state are alone in question. 

In logical order there should first be found the value of the com- 
pany's entire railroad property devoted to public use within the state, 
upon which, from ail its opérations therein, it is entitled to reasonable 
returns. Mr. Justice Harlan, in Smyth v. Ames, 169 U. S. 466, 546- 
547, 18 Sup. Ct. 418, 434, 42 L. Ed. 819, said: 

"We hold, however, that the basis of ail calculatlons as to the reasonableness 
of rates to be charged by a corporation malntaining a highway under légis- 
lative sanction must be the fair value of the property being used by it for the 
convenience of the public. And in order to ascertain that value,' the original 
cost of construction, the amount expended in permanent improvements, the 
amount and market value of its bonds and stock, the présent as compared with 
the original cost of construction, the probable earuing capacity of the property 
under particular rates prescribed by statute, and the sum required to meet 
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operatlng expenses, are ail matters for considération, and are to be glven such 
weight as may be just and rlght in each case. We do not say that there may 
not be other matters to be regarded in estimating the value of the property." 

There is a tendency to deny the amount and value of outstanding 
stocks and bonds as évidences of value. Wholly aside from any con- 
sidération of the rights of investors in good faith or of the gênerai 
consensus of public opinion as exhibited in a normal market for the 
securities, such évidences imply a récognition of the efïect upon local 
value of influences without the state. A company may hâve, else- 
where, property of great value employed in aid of ail its transportation 
business. Distant connections with important commercial centers, an 
outlet to tidewater and the like may affect favorably the worth of 
every mile of road in the System. It is gênerai knowledge that there 
is an important élément of value in a railroad as a whdle which the 
part within the state, solely and separately regarded, does not possess. 
While the question ultimately is the value of the road within the state, 
the influence upon that value of things external is to be considered; 
and in the common judgment of men it is to some extent reflected in 
the amount and value of the stocks and bonds resting upon the Sys- 
tem. Nor can it properly be said that such influence affects only the 
value for the interstate business of the company with which the 
state is not concerned in making local rates. There is too intimate a 
relation between commerce within the state and that among the states, 
and too much interdependence in their mutual growth and prosperity. 
A railroad System is essentially a unit and is generally so regarded. 
For instance, the part within the state may be assessed for local taxa- 
tion at its value as an organic portion of a larger whole. C. B. & 
Q. R. Co. V. Babcock, 204 U. S. 586, 698, 27 Sup. Ct. 326, 61 L. Ed. 
636 ; Western Union Tel. Co. v. Gottlieb, 190 U. S. 412, 23 Sup. Ct. 
730, 47 L. Ed. 1116; A., T. & S. F. R. Co. v. Sullivan (C. C. A.) 173 
Fed. 466. A value of a railroad in a state for local taxation would 
seem also to be there when rates of transportation are fixed. The as- 
sessed value and the acknowledged basis upon which the assessment is 
made express the judgment of public officers charged with the duty 
of investigation under the forms of the law and should receive due 
considération. There is another matter to be regarded, not specif- 
ically mentioned in the above excerpt from the opinion of Mr. Jus- 
tice Harlan. An established railroad System may be worth more 
than its original cost and more than the mère cost of its physical 
reproductiori. It has passed the initial period of little or no return 
to its owners which, of greater or less duration, almost always fol- 
lows construction and is not infrequently marked by default and 
bankruptcy. The inévitable errors in its building which finite mind? 
and hands cannot avoid hâve been measurably corrected, time and 
effort hâve produced a commercial adjustment between it and the 
country 'it was intended to serve, relations hâve been established 
with patrons, and sources of traffic hâve been opened up and made 
tributary. In other words, the railroad, unlike one newly construcied, 
is fully equipped and is doing business as a going concern. It has 
attained a position after many expériences common to railroad enter- 



MISSOURI, K. & T. ET. CO. V. LOVK. 497 

prises which entail loss and cost not paid from current earnings, and 

which correspondingly make for value. 

When the railroad within the state is used in both interstate and 
local commerce it is necessary next to détermine what part of its value 
should fairly be considered as devoted to each use separately, because 
obviously the coœpany should not exact such excessive rates for local 
traffic as will also produce a return upon a value employed in a busi- 
ness over which the state has no control. Neither class of traffic, in- 
terstate or local, should be made to bear a burden caused by paring 
the rates on the other to the quick. It is generally agreed that, given 
the entire value of the railroad property in the state, it is fair to appor- 
tion it among the différent kinds or classes of business upon a revenue 
basis, that is to say, in proportion to the gross revenue produced by 
them respectively. And a like rul'e applies when the questions involved 
require separate considération of the freight and passenger business. 
In this way will be found the fair proportion of value devoted to each 
particular use, upon which the owner is entitled for such use to a rea- 
sonable return. Counsel for défendants object to this method of as- 
signing values, and the observations of Mr. Justice Brewer in the 
Tompkins Case, 176 U. S. 175-177, 20 Sup. Ct. 336, 44 L. Ed. 417, 
are quoted to show its inaccuracy under stated conditions. But it 
seems to hâve been adopted byhim previously in the Nebraska case 
(Ames V. Union Pac. Ry. Co. [C. C] 64 Fed. 165, 179, affirmed in 
Smyth V. Ames, supra) and by the courts generally in subséquent cases. 
Moreover, it is not perceived that the ton-mile basis advocated in its 
place is free from similar criticism. The number of tons hauled one 
mile has no bearing upon the value of the property employed save as 
revenue is produced, and when that élément is recognized we are at 
once at the revenue basis. The ton mile could not be used in the neces- 
sary assignment of values as to mail, express, and miscellaneous serv- 
ices, nor as between passenger and freight traffic. Passengers are not 
transported by weight, and the passenger mile and the ton mile as units 
of measurement cannot be reduced to a common term. In thèse cases, 
therefore, the total value of the railroad property in Oklahoma of each 
complaining company, viewed in ail its aspects, should be apportioned 
according to the rule mentioned, and assigned separately to interstate 
and local business, to freight and passenger business, and to mail, ex- 
press and miscellaneous business, so the efïect of the contested rates 
may be ascertained. 

It is not difficult to ascertain from the records of a railroad company 
as customarily kept the gross revenue from the local traffic wholly 
within the state. As to interstate traffic moving in a particular state, 
the proportion of revenue which should be credited to it may be fairly 
determined upon a mileage basis — that is, by allotting the state such part 
of the revenue as the mileage of haul therein bears to the entire haUl. 
It is said by counsel for défendants that because of the higher range 
of local rates in Oklahoma that state should be credited with a greater 
percentage of the interstate revenue than the mileage basis yields. 
That is but another way of asserting that local rates so directly affect 
interstate rates and the earnings therefrom that their influence may be 
177 F.— 32 
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measured and must be regarded by the courts. If that be true, then 
in every case every réduction by the state authorities of local rates 
directly .and materially afifects a subject-matter the régulation of which 
is vested in Congress. A similar contention was made in the Young 
. Case, 309 U. S. 123, 145, 28 Sup. Ct. 441, 448 (53 L. Ed. 714, 13 L. 
R. A. [N. S.] 933), and Mr. Justice Peckham, speaking for the court, 
said: "The question is not, at any rate, frivolous." But the premise 
of défendants' contention is not altogether true, for the local rates 
which are the subject of the présent controversy are certainly not as 
a body higher than the like rates in other states concerned in the move- 
ment of Oklahoma Interstate commerce, and there is not such a show- 
ing as to the others as would enable a court to act intelligently were it 
practicable under any circumstances. 

Having the total value of the railroad property in the state, the gross 
revenue from ail opérations therein, the gross revenue f rom each class 
of business, Interstate and local freight and passenger, and mail, ex- 
press, and miscellaneous, and tlje proportionate property values de- 
voted thereto respectively, there must then be ascertained the net rev- 
enues from the local freight and passenger business so that their re- 
lation to the value of the property employed in producing them may 
be disclosed and the ultimate question answered, to wit, whether the 
rates from which the net revenues come are reasonably compensatory. 
At this point arises the principal controversy. A substantial part of 
the expense of railroad opération is incurred indiscriminately in ail its 
business. For example, the maintenance of way and structures in a 
state, which makes one of the most important gênerai expense ac- 
counts, is almost entirely for the common benefit of ail traffic, Inter- 
state and local, freight and passenger. As between freight and pas- 
senger traffic a large part of the expenses may be directly located and 
distributed, and it is the custom to apportion the remainder by varions 
rules not necessary to mention hère ; but generally speaking it is im- 
practicable in railroad business to separate expenses into the Inter- 
state and local and the minor and incidental opérations. From the 
very nature of the case, therefore, some rule must be adopted for 
charging to each of them their fair and équitable proportion of the 
common expense. Of necessity it must proceed upon average condi- 
tions commonly known or shown to exist, and it argues nothing to 
say that it does not fully apply to this or that exceptional instance. 
A gênerai rule based on experienced observation is fair, and what is 
lost by its application in one place is doubtless gained in another, and 
an équitable equilibrium maintained. Of those suggested the revenue 
basis appears to be much more uniform in its adaptibility and much 
less subject to substantial objection. It bas been frequently employed. 
Ames v. Union Pacific (C. C.) 64 Fed. 165 ; Smyth v. Ames, 169 U. 
S. 466, 18 Sup. Ct. 418, 43 L. Ed. 819 ; C, M. & St. P. R. Co. v. 
Tompkins, 176 U. S. 167, 30 Sup. Ct. 336, 44 L. Ed. 417; Northern 
Pacific V. Keyes (C. C.) 91 Fed. 47 ; In re Arkansas R. Rates (C. C.) 
163 Fed. 141; St. Louis & S. F. R. Co. v. Hadley (C. C.) 168 Fed. 
317. It is the one to which the mind naturally turns in every problem 
involving the charging of common expense to différent departments 
of a business. When a gênerai or common expense cannot be located, 
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what is more obviously reasonable than to say in the first place the 
différent branches or departments shall bear it according to the value 
of their products or their gross earnings, and then make due allowance 
for exceptional conditions if any are perceived? That seems at the 
start to satisfy the mind intent on equity. It is a working basis for 
the distribution of ail expense incident to a railroad business among 
its revenue yielding opérations of every character. On the other hand, 
the ton-mile rule for which contention is made can be applied to noth- 
ing but the freight business. Besides being entirely useless as a dis- 
tributor of expense to the mail and express business of a railroad and 
to the services of switching, demurrage, storage and the like, the ton- 
mile rule is radically inaccurate when applied to the very business 
to which it is best adapted. It does not consider the différences and 
risks in the character of the freight transported, whether glassware 
or sand, fumiture or coal; whether the freight is moved in car load 
or less than car load lots ; whether the haul is long or short ; the char- 
acter of the traffic as regards time consumed in transportation and 
occupation of the track and equipment; the number of expensive 
handlings at terminais and terminal expense generally. The ton-mile 
theory places interstate traffic while it is moving in the state upon the 
basis of local traffic, and therefore ignores the effect of the external 
haul upon the internai cost. Concededly the average of haul of inter- 
state traffic is materially greater than that of traffic whoUy within the 
State, and it is an axiom in transportation that the longer the haul 
the less the cost per ton per mile. Thèse matters in the aggregate 
run enormously into the cost of freight transportation, but none of 
them are picked up or accounted for by the ton-mile rule which rests 
on the erroneous assumption that the • transportation costs the same 
per ton per mile regardless of character, time, distance, or circum- 
stance. The revenue rule is not idéal, but revenue is the product of 
rates and service, and, generally, in the making of rates some regard 
is had to the cost of service. In other words, earnings reflect to some 
extent the important différences in the cost of service which the ton- 
mile rule entirely ignores. 

Bearing on the division of expense is the much controverted ques- 
tion of extra cost of the local business as compared with the interstate. 
That the former costs much more than the latter is beyond doubt, but 
the difficulty is in applying the measure of différence. There is a 
gênerai accord among practical railroad men of high standing and 
long expérience that the cost of local freight traffic is from 2 to 8 
times as much as that of interstate traffic, and of local passenger 
traffic from 25 to 50 per cent, more than the other. Though not alto- 
gether clear from the proofs hère, it is probable the différence men- 
tioned in the freight traffic should not be fully applied in addition to a 
division on the revenue basis, for, as already seen, the différence finds 
expression in a measure in the relative revenue proportions themselves. 
A cogent reason for selecting the revenue basis in préférence to the 
ton-mile is that the former gives some effect to the known différences 
in cost. Nor is it altogether clear that the above ratio of extra cost of 
local freight traffic was intended by the witnesses to apply to ail op- 
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erating expenses as classified by the Interstate Commerce Commission 
and the Corporation Commission of Oklahoma. In Southern Pacific 
Co. V. Bartine (C. C.) 170 Fed. 725, the ratio of extra cost was coii- 
fined to transportation expenses as distinguished from maintenance of 
way and structures, maintenance of equipment, and traffic and gênerai 
expenses. But substantial factors of extra cost of local traffic may be 
found in other gênerai accounts ; for example, in the large cost of 
maintenance of yard tracks and sidings at terminais which is charged 
not as a transportation expense, but to maintenance of way and struc- 
tures. Those tracks sometimes constitute a fifth of the total mileage 
of a railroad. 

The criticism of the formula for apportioning extra cost mentioned 
in the Arkansas case (C. C.) 163 Fed. 141, is due to a misconception. 
It appears the évidence in that case showed that on a revenue basis 
the cost of local f reight traffic was double that of the interstate. The 
court gave a quick abstract rule for ascertaining the local cost, which, if 
applied to the facts there, would hâve been to double the local revenue, 
add it to the interstate revenue, ascertain what proportion the doubled 
amount bore to the total sum and then take that proportion of the total 
cost of both. Although every algebraic or mathematical formula 
applied to the particular facts before that court would hâve brought 
the same resuit, it is earnestly argued hère that if a given body of rates 
are confiscatory they must, under the rule of the Arkansas case, still 
be confiscatory though the revenue were doubled by doubling the rates 
— that confiscation would follow, however high the rates and great the 
revenue. Obviously, if revenue is doubled solely by increasing local 
rates there would be little, if any, increase in gross cost; if revenue 
is doubled by increase in volume of local traffic without changing 
rates the gross cost would probably increase, but not proportionately. 
But no such construction as contended for can be put upon the lan- 
guage of the court. If the formula given is to be applied to shifting 
conditions there should be a corresponding change in the numerical 
factors. This is obvions from a cursory reading of the opinion. A 
change in the amount of local revenue from whatever cause, rates or 
volume of traffic, would affect the relative cost predicated on the reve- 
nue basis, but whenever the ratio is found the apportionment can read- 
ily be made by employing it in the way indicated in the Arkansas case. 

The évidence hère shows that, regarding average conditions and not 
exceptional instances, there is a substantial différence between inter- 
state and local traffic in the ratio of cost to revenue. Particularly is 
this so as to freight. In other words, the apportionment of expense 
on a revenue basis does not adequately express the différence between 
them. It is not necessary to détermine it definitely in view of the 
value of the property of the <;ompanies and the statement that because 
of exceptional circumstances the Atchispn, Topeka & Santa Fé and 
the Gulf, Colorado & Santa Fé roads should be considered together, 
The proofs justify the conclusion that the values of the -roads in Okla- 
homa are at least: 

Missouri, Kansas & Texas $35,185,089 

Atchlson, Topeka & Santa Fé.- 41,877,391 

■Gulf, Colorado & Santa Fé 6,406,607 
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They were assessed for taxation by the State Board of Equalization 
at 75 per cent, of those sums. The year ending June 30, 1909, is the 
fairest of the periods available for illustrating the efïect of the con- 
t€sted rates upon the net earnings of the companies. It is furthest 
removed from the dépression of 1907. In each case the railroad 
value, the gross earnings from each kind of business in Oklahoma, and 
the gross expenses of ail are found, the two latter with little question. 
Applying the foregoing rules and setting off to the local freight busi- 
ness its assignable proportion of value of the railroad employed therein 
and deducting from the gross local freight earnings the apportioned 
expense, but without any allowance whatever for the extra cost of 
local freight traffic as compared with the Interstate save to the extent 
it may be reflected in the différent rates and therefore in the revenues, 
and also without allowance for interest on bonds or dividends on stock, 
the foUowing resuit appears: The Missouri, Kansas & Texas earned 
slightly less than 51/2 per cent, for the year, and the Atchison, Topeka 
& Santa Fé and the Gulf, Colorado & Santa Fé combined S'/i» P^r 
cent. If the Atchison and the Gulf roads were to be considered sep- 
arately, the per cent, of net earnings to assigned value of the former 
on local freight traffic without allowance for the extra cost or interest 
or dividends would be 2V2 per cent., and that of the latter 7°/io. 
The percentage of net return to each company from its local passenger 
business was substantially less than that from the freight. Thèse ré- 
sulta are foreshadowed by a comparison of the entire values in the 
state with the entire net earnings. For the year mentioned the net 
earnings from ail opérations in Oklahoma, of every character, inter- 
state and local, freight, passenger, mail, express, car service, etc., with 
no déduction for interest or dividends were : 

The Missouri, Kansas & Texas $1,878,589 

The Atchison and the Gulf 1,519,556 

However, the importance of the différence in cost shouM not be 
underestimated. For illustration, if, during the period in question, it 
cost the Missouri, Kansas & Texas Company to earn a dollar of local 
freight revenue but 10 per cent, more than to earn a like amount of 
Interstate freight revenue, it received a net return of but 4% per cent, 
upon nearly $3,000,000 worth of property employed in that business; 
if the extra cost was 25 per cent, the net return was 2% per cent. ; 
if the extra cost was 50 per cent., there was a net return of less than 
Vio of 1 per cent. — and in each case without déduction for interest 
on bonds or dividends on stock. Rates should be just both to the pub- 
lic and the owner of the railroad. Smyth v. Ames, 169 U. S. 466, 
544, 18 Sup. Ct. 418, 42 L. Ed. 819. It does not appear in thèse cases 
that the roads were ill conceived, greater in extent than they should 
be, unduly expensive in construction, or that they are not operated 
wisely and economically. It therefore does not seem that rates pro- 
ducing no more than a reasonable return on their fair value could be 
unjust to any one. In fixing the measure of return upon property 
devoted to public use regard should be had to the character of the 
business, the locality and the risk; whether the return will be uni- 
f orm and secure ; whether the patronage is steady or fluctuating and 
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quickly responsive to financial and commercial changes; îiitërest rates 
légal and contractual and the rates customarily sought and required 
in like investments in the locality; if a railroad, the character of the 
traffic, whether largely of a kind dépendent upon uncertain conditions, 
or 80 diversified that causes afïecting part will not greatly afïect the 
whole. The return should be a fair, just, and reasonable one, and not 
so meager as to -repel investment in the property or to embarrass the 
owner in operating it. In Willcox v. Consolidated Gas Co., 313 U. S. 
19, 39 Sup. Ct. 193, 53 L. Ed. 383, the business was that of a gas Com- 
pany in New York City where interest rates are generally the lowest. 
It dealt in one of the necessaries of urban Hfe. The Suprême Court 
observed that the risk was reduced almost to a minimum; that the 
Company had a monopoly of the gas service in the largest city in 
America, secure f rom compétition, and said : 

"Taking ail facts Into considération, we concur wlth the court below on this 
question, and thlnk complainant Is entitled to 6 per cent, on the falr value of 
Its property deroted to the public use." 

In a preliminary announcement of the conclusion of the court Mr. 

Justice Peckham said: 

"There Is no rule as to any partlcular rate which any corporation subject to 
législative control In the matter has a rlght to obtaln wlthout législative in- 
terférence. It dépends upon clrcumstanees and locality." 

The présent needs of the cases in hand require no further expression 
than that the retums to the railroad companies shown by the proofs 
arç clearly déficient. 

The demurrers: It is argued that the freight and passenger rates 
are still in législative process, and therefore within the doctrine of 
Prentis v. Atlantic Coast Line, 311 U. S. 210, 39 Sup. Ct. 67, 53 L. Ed. 
150, not properly the subject of judicial considération. Both phases 
of this contention hâve already been considered in connection with the 
pleas. " 174 Fed. 59. It is the law of the land that a state may not 
confine to its own courts a citizen who claims his rights under the 
Constitution of the United States hâve been denied. And the Su- 
prême Court did not hold in the Prends Case that a similar resuit could 
be accomplished by prescribing and enforcing under penalties a légis- 
lative rule, even though tentative, and restricting the remedy of the 
citizen to subséquent législative inquiry and action. 

It is also urged that the bills of complaint are defective because they 
do not assail the freight rates geparately. But the bills disclose the 
contrary, at least by express gênerai allégations. Moreover, the rates 
in question Should properly be considered as a body and in connection 
with the other freight rates of the companies not affected by the 
orders. Though the orders, save three modifications, were made suc- 
cessively, at différent times during the year 1908, the rates prescribed 
constitute as much a single body as if embraced in one order. They 
afïect from 40 to 50 per cent, of the local freight business, and cause 
an average réduction of about 40 per cent, of the prior rates applied 
to the same amount of traffic. Presumably the Commission 'pre- 
served a due relation among them so far as is practicable in such cases, 
and there is no contention that the rates left untouched are relatively 
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as low. When ail the local freight earnings are considered an insuffi- 
cient net return is clearly disclosed, and there is no difficulty in locating 
the cause. 

Upon the proofs temporary injunctions should be granted. Provi- 
sions are made in the orders for the keeping of accounts and the giving 
of bonds safeguarding, so far as practicable, the patrons of the roads 
if it should ultimately be determined the enforcement of the v^tMs 
should not hâve been suspended. 



In re LEONARD et aL 

(District Court, D. Nevada. March 4, 1910.) 

No. 101. 

1. Bankrttptct (§ 114*) — Tempobabt Receivers— Powees. 

A temporary receiver of a bankrupt is merely a cnstodian of the es- 
tate with authorlty to inventory and recelve and retain ail of the bank- 
rupt's assets; the purpose of hls appointment being only to protect the 
property from dissipation and loss until it is ascertained that there Is 
a bankrupt estate to be adminlstered. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 114.*] 

2. Banketjptoy (§ 4S4») — Tempoeaey Recbivebs— Ohabges— Examinahon op 

BooKS— Claim Vouchees. 

A temporary receiver of a bankrupt was not entitled to charge for an 
expert examlnatlon of the bankrupt's books, nor for printing clalm vouch- 
ers, nor for the services of an attorney, ija the absence of an order of 
court authorlzlng the attorney's employment 
[Ed. Note. — Por other cases, see Bankruptcy, Dec. Dlg. § 484.*] 

3. Bankextptct (§ 484*) — ^Tempoeaby Receivebs— Fées. 

Where a temporary receiver of a bankrupt, appointed to Inventory and 
préserve the bankrupt's assets until after adjudication, did not perform 
any extraordinary service bénéficiai to the estate, he was only entitled 
to the same compensation that would be allowed a trustée for the sam» 
service prescribed by Bankruptcy Act July 1, 1898, c. 541, § 48, 30 Stat 
557 (U. S. Oomp. St. 1901, p. 3439). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 484.*] 

In the matter of bankruptcy proceedings against Volney B. Léon- 
ard and others, a copartnership doing business under the name and 
style of the Merchants' & Miners' Bank. Pétition for the allowance 
of the report of a temporary receiver modified, and allowed as 
modified. 

Mark Walser and George L,. Sanford, for petitioning creditors. 

FARRINGTON, District Judge. The pétition asking that V. B. 
Léonard, S. W. Collins, E. H. McLaughlin, A. Freiman, Frank Knox, 
and the Bank of Rawhide, a copartnership doing business under the 
firm name and style of the Merchants' & Miners' Bank, be adjudged 
an involuntary bankrupt, was filed herein August 4, 1908. August 
30, 1908, the Bank of Rawhide filed its separate answer denying that 
it was a member of said copartnership, and after a hearing this issue 
was decided in favor of the Bank of Rawhide. Inasmuch as it then 
appeared that service of process had not been made or attempted on 

•For other caseï aee same topic & i «dmbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexe* 
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but two of the alleged members of said copartnership, the coi:rt de- 
clined to make an order of adjudication until further service hàd been 
made. March 22, 1909, on pétition of Mark Walser, a créditer of 
said Merchants' & Miners' Bank, Thomas A. Roseberry was appoint- 
ed temporary receiver, with power to inventory, receive, and re- 
tain in his possession ail of the assets of said bank until further order 
of the court. Mr. Roseberry entered upon the discharge of his duties 
as such temporary receiver March 24, 1909. May 3, 1909, the re- 
ceiver filed his inventory and report. The inventory contained a list 
of more than 100 promissory notes payable to the Merchants' & Min- 
ers' Bank, the face value of which in the aggregate was about $50,- 
000. The inventory also showed as property of the bank 4,800 shares 
of the Grutt Hill Mining Company's stock, 400,000 shares of Dixie, 
1,000 shares of the Rawhide Mining & Réduction Company stock, 
two deeds to lots in Rawhide, about 12 pièces of jewelry, 11 bank 
books, 1 lot of canceled checks, 1 lot of escrow papers, 1 pistol, 2 
surety bonds, and 1 fire insurance policy. The receiver also reported 
as being in his possession at that time the following mentioned prop- 
erty, which he says was clearly shown to hâve been the property, not 
of éie Merchants' & Miners' Bank, but of the Bank of Rawhide, to 
wit: 29 promissory notes; 1 lot of jewelry valued at $900, held as 
security; 13 account books; 1 burglar proof safe burned, but in fair 
condition; 1 large book safe, burned and worthless; 1 safe deposit 
box, burned and probably worthless; 6 stock certificate books be- 
longing to various mining companies ; 1 lot of cipher code books be- 
longing to various banks; 1 lot of packages, envelopes, and papers 
belonging to unknown owners, and a safe deposit box not yet opened. 
The written instructions to the receiver, embodied in a letter ad- 
dressed to him by the court March 22, 1909, in so far as they are hère 
pertinent, were as follows: 

"y ou will be authorlzed to receive and take Into possession ail of the assets 
of the Merchants' & Miners' Bank, but you will hâve no power to disbuise 
any of the funds or assets of the bank, or any other property that you may 
receive as such trustée, until the further order of this court. The property 
80 far has been In the custody of Mr. Hofer, State Bank Examiner. Your 
flrst duty will be to receive the property from him and make a carefully item- 
Ized statement and inventory of everythlng you receive. At the time the 
property is so reeeived and Inventoried, I wlsh Mr. Hofer, or his représenta- 
tive, to be présent ; also that some représentative from the creditors of the 
bank shall be at hand, and that the inventory so made shall be vised and ap- 
proved by you, Mr. Hofer, or his représentative, and the représentative of the 
creditors. • * * You will not only make a statement of ail the property 
belonging to the bank, but also of ail the property in custody or control of the 
bank, and ail property which Is turned over to you by Mr. Hofer. This list 
will be sent to me, and you will do nothlng wIth the property except to hold 
it until further order of the court. None of It is to be turned over to the 
Bank of Rawhide or to the people who claim to own the contents of deposit 
boxes." 

The inventory filed by the temporary receiver is not signed by the 
State Bank Examiner or by a représentative of the creditors, nor is 
any reason given for the omission. The report also fails to show the 
amount of money found in the safe. According to the bank books 
there should hâve, been $2,019.75. The inventory merely shows the 
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recerpt from T. R. Hofer, Bank Examiner, of $834.80, and of muti- 
îated-coin amounting to $5. It shows also that since the closiiig of 
the bank and up to May 3d, the date of the order, the receiver had 
received in currency, money orders, drafts, and checks $373.38. With 
this inventory the receiver presented the following bill for services 
and expenses from March 24th to May 3d: 

Merchants'- & Miners' Bank to Thomas A. Boseberry, Jr., Dr. 
1909. 

March 29. To cil and can for olling safes $ 55 

31. To haullng desk and chairs to office 1 00 

Si. To haullng away garbage 35 

To làbor to one man movlng safes 1 50 

To Steve pipe 1 25 

April 1. To One night latch 1 50 

4. To stationery 3 60 

5. To express on printed stationery 1 65 

H. To movlng table to office 1 00 

To charges of Wells Fargo Co. for money orders amount- 
ing to $834.80. 2 45 

Turpentine, oll, etc., for opening coin safe 85 

19. To H. B. SprinUel for services and expenses in opening 

money chest &4 20 

20. To G. W. Eytel, labor drllllng chest 5 50 

To S. II. Gregory for blacksmlth work, drilling chest 9 20 

To F. Govi^atz, making 2 rods for chest 1 20 

22. To J. A. Alexander, 23 hours' work drilling chest 13 80 

To B. C. Ferguson and William Kidd, labor drilling chest 16 30 
To assorted lot of rubber bands 75 

Merchants' & Miners' Bank to Reno Printing Co., Dr. 

Aprll 1. 500 letter heads §3 50 

250 envelopes 2 00 

1.000 claim vouchers 5 25 

10 75 

To John Kinkaid. 
Aprll 29. Attomey's fées to date 25 00 

To Alfred Boyle. 
April 29. Typewrlting report and sténographie services 15 00 

To W. H. G. Buck. 
April 29. To 21% days services, experting records, and reporting 
on the financial condition of the Merchants' & Min- 
ers' Bank in connection with the Bank of Rawhide, 
of Rawhide, Nevada, at $8.00 per day 172 00 

To Thos. A. Roseberry. 
Aprll 29. To services acting as temporary receiver, and as- 
sisting in checking records, 19 days at $8.00 

per day $152 00 

To 14 days' services as temporary receiver at 

$5.00 per day 70 00 

222 00 

To Mark Walser. 
April 29. To l^al services rendered and to be rendered In the In- 
solvency proceediugs (this includes ail traveling and 
other expenses) 250 00 

Total $851 40 
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It will be noted that the total amount of cash which came intô the 
hands of the receiver during the period covered by this bill was $1,- 
112.38. September 11, 1909, the receiver transmitted a further re- 
port on the Merchants' & Miners' Bank affiairs, furnished, as he states, 
at the request of J. Poujade, référée in bankruptcy, containing a fur- 
ther bill, which includes the bill rendered May 3d, and is as follows: 

Merchants' & Miners' Bank to Thomas A. Roseberry, Jr., Dr. 
1909. 

Aprll. By Reno Printlng O) $ 10 75 

Sept 9. By safety deposlt box rent from June 9 to Sept. 9, 1909, 

to First Exchange Bank of Rawhide 7 50 

Sept. 1. By attorney fées to John Klnkaid 25 00 

June 30. By Indlvidual disbursements on stamps 50 

June 30. By Indlvidual disbursements on safety deposit box rent 

from Aprll 9 to June 9, 1909 5 00 

May 14. By wlndow glass and putty to S. W. ColUns Hardware 

Co 2 10 

Aprll 29. By Indlvidual disbursements for openlng safe 156 65 

Aprll 29. To services rendered as temporary receiver to May 1, . 

1909 222 00 

Sept. 1. By services rendered as temporary receiver from May 1, 

1909, to Sept. 1, 1909, 123 days at $2.50 per day. . 307 50 

Aprll 29. To Alfred Boyle, sténographie vvork 15 00 

Aprll 29. To W. H. G. Buck, to services rendered 172 00 

April 29. To Mark Walser, to légal services 250 00 

Total $1,174 00 

Thus the total bills for receiving and keeping possession of the 
property of the Merchants' & Miners' Bank from March 24 to Sep- 
tember 1, 1909, including attorney's fées, amount to $1,174; and the 
total amount of cash and money values which came into the hands 
of the temporary receiver as such was but $1,773.18. 

Bankruptcy Act July 1, 1898, c. 541, § 2, subd. 3, 30 Stat. 545 (U. 
S. Comp. St. 1901, p. 3421), authorizes the court to appoint a receiver 
of the property of the alleged bankrupt when absolutely necessary for 
the préservation of the bankrupt estate ; the appointment can be made 
only after the filing of the pétition, and the authority of the recejver 
so appointed ceases when the pétition is dismissed, or, if there be an 
adjudication, as soon as the trustée selected by the creditors is qual- 
ified. 

In this case the receiver was appointed to préserve the bankrupt 
estate. Under the authority conferred upon him he was merely a 
custodian of the estate, with authority to inventory, receive, and re- 
tain in his possession ail the assets of the alleged bankrupt. 

It is proper that there should be an inventory in order that there 
may be no misunderstanding as tp the amount and character of the 
property in the custody of the receiver. A sufficient reason for the 
lirnited power and authority in such a temporary officer is that prior 
to and pending an adjudication in bankruptcy the property belongs 
to the bankrupt, and to him alone, and therefore the court can and 
should do no more than protect the property from dissipation and loss 
until it is ascertained that there is really a bankrupt estate to be ad- 
ministered upon. 
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It was not shown, nor has any attempt ever been made to show, 
that the préservation of the property described in the inventory hère, 
prier to adjudication, demanded that the bocks of either the Mer- 
chants' & Miners' Bank or of the Bank of Rawhide should be ex- 
perted. Such a service was not authorized by the court, nor was it 
éver intimated to the court in any way that such an expenditure was 
in contemplation until the bills therefor were presented and filed in 
this court May 3, 1909. " The item of $173, alleged to be due W. H. 
G. Buck for 211/2 days' services experting records, at $8 per day, and 
the item of $152, alleged to be due Thomas A. Roseberry for 19 days 
of similar service, cannot be allowed. The item of $5.25 for printing 
claim vouchers was entirely unnecessary and improper; until ad- 
judication it could not be known that there would be any use for claim 
vouchers, and when claims are presented they should be prepared at 
the expense of the creditor, and not at the expense of the estate. This 
item, also, is disallowed. As to the item of $25, alleged to be due John 
Kinkaid for attorney's fee, it is not shown what, if any, services were 
ever rendered. Moreover, a temporary receiver charged simply with 
the custody and safe-keeping of cash, stock, and évidences of indebt- 
edness of an alleged bankrupt should always apply to the court for 
leave to do so before employing an attorney at the expense of the 
estate. 

In _Re T. E. Hill Ce, 159 Fed. 73, 77, 86 C. C. A. 263, 267, the 
Circuit Court of Appeals for the Seventh Circuit says, in sustaining 
an order denying the receiver an allowance for compensation of his 
attorney : 

"Ordinarlly, the duties of this statutory receiver nelther requlre nor justlfy 
employment of an attorney, and it Is plain that no claim for such services is 
chargeable per se as against the estate, predlcated alone upon the fact of 
employment and service rendered." 

Until it is made to appear that this is a proper charge against the 
estate — in other words, that the services rendered were rendered in 
behalf of the estate and were of the actual value of $25 — the charge 
cannot be allowed. Collier on Bankruptcy (7th Ed.) p. 690. 

In section 64b(3) of the bankruptcy act, it is provided that the court 
may direct the trustée to pay "one reasonable attorney's fee, for the 
professional services actually rendered, irrespective of the number 
of attorneys employed, to the petitioning creditors in involuntary 
cases." 

Mr. Sanford and Mr. Walser will be allowed $250 for ail légal 
services performed to date. This amount includes a full allowance 
for ail Personal expenses incurred by the attorneys. Considering the 
fact that Mr. Walser has made several trips to Carson f rom Rawhide 
at his own expense, and that the interests of the creditors hâve been 
represented by Mr. Walser and Mr. Sanford, both in the proceedings 
prior to the adjudication, and also on the motion of Frank Knox to 
set aside the adjudication, the sum of $250 seems to be a reasonable 
fee. 

The amount charged by the receiver for his services, if we consider 
merely what was necessary for the préservation of the property under 
the instructions of the court, is excessive. 
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Bankruptcy Act, § 2, subd. 5, invests the District Court of the United 
States in the several states with jurisdiction to "authorize the business 
of bankrupts to be conducted for limited periods by receivers * * * 
if necessary in the best interests of the estate, and allow such officers 
additional compensation for such services, but not at a greater rate 
than in this act allowed trustées for similar services." 

In this case the receiver has not carried on the business of the bank- 
rupt, nor was he authorized so to do ; consequently, the additional com- 
pensation hère provided for is not permissible. 

By section 48 of the bankruptcy act, trustées are allowed "from es- 
tâtes which they hâve administered such commissions on ail moneys 
disbursed by them as may be allowed by the courts, not to exceed six 
per centum on the first five hundred dollars or less, four per centum on 
moneys in excess of five hundred dollars and less than fifteen hundred 
dollars, two per centum on moneys in excess of fifteen hundred dollars 
and less than ten thousand dollars, and one per centum on moneys in 
excess of ten thousand dollars." 

Section 72 déclares : 

"That neither the référée nor the trustée ^all in any form or guise re- 
ceive, nor shall the court allow them, any other or further compensation for 
their services than jthat expressly authorized and prescrlbed in this act." 

In Re Richards (D. C.) 127 Fed. 772, and again in Re Cambridge 
Lumber Co. (D. C.) 136 Fed. 983, Judge Lowell held that a receiver 
who had been continuing and conducting the business of the alleged 
bankrupt could receive no greater compensation for his services than 
the percentage allowed by the act to a trustée. On the other hand, it 
has been held that the provision and limitation, in so far as it relates 
to the services of a receiver, has référence only to services in con- 
ducting the business of the bankrupt, and that it présupposes some 
compensation is also to be allowed for services rendered in taking 
charge of and caring for the property. 

In Re Kirkpatrick, 148 Fed. 812, 78 C. C. A. 501, where the re- 
ceiver, with the assistance of his attorney, had recovered large amounts 
of property belonging to the bankrupt estate which otherwise would 
probably hâve been lost, it was held by the Circuit Court of Appeals 
that the amount of compensation was within the discrétion of the 
court. And in the case of In re Sully (D. C.) 133 Fed. 997, where 
the receiver's management had been exceptionally able and profitable 
to the estate, and unexpectedly large sums had been realized for prop- 
erty sold, the court awarded fées much larger than those which the law 
permitted to be allowed trustées. 

In the présent case, what has the receiver done which will justify 
compensation in excess of that which the law fixes for the regular 
trustée ? In his bill there is a charge of $2.45 for Wells Fargo & Co. 
money orders amounting to $834.80. This probably is the money re- 
ceived from Bank Examiner Hofer. We may assume that this money 
was sent to the proper United States depository for funds belonging to 
bankrupt estâtes, and that the money orders vvere purchased for that 
purpose. The same bill shows a charge of $13.50 for the rental of 
a safety deposit box in the First Exchange Bank of Rawhide from 
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April 9 to September 9, 19C)9. We may therefore assume that the 
promissory notes, securities, and other valuable papers and documents, 
as well as jewelry, were cared for in the vaults of that bank. In this 
manner the custody of the greater portion of the property could and 
should, and probably was maintained; and, as to some of the other 
property, we learn f rom a mémorandum on the back of the final report 
that the receiver since the completion of the foregoing report had "re- 
ceived adyice that the following named property, assessed in the name 
of the Merchants' & Miners' Bank, had been sold for taxes, to wit: 
Block #5, lot #1, and improvements ; block #4, lot #6 ; block #8, lot 
#9, and improvements ; Eckstein & Kelly Dance Hall ; one-half inter- 
est in Harbold building; block #1, lot #5; bank fixtures." 

In the letter of instruction f rom the court addressed to the receiver 
at the time of his appointment, he was directed to prépare an inventory 
of the property received at the time it was turned over to him by the 
State Bank Examiner, and to bave this list or inventory vised and ap- 
proved by the State Bank Examiner, also by à représentative of the 
creditors. This has never been done. 

Although the estate is charged with a bill of $156.65 for opening 
safes, neither the first nor the second report of the receiver states what 
was found therein. It appears from the books that there was more 
than $2,000 on hand at the time the bank was closed; it also appears 
that State Bank Examiner Hof er turned over to the receiver but 
$834.80; For aught that appears in the record, the whole $3,000 may 
hâve been in the safe when it was opened. When the money reached 
the hands of the receiver from the Bank Examiner, $1,200 had dis- 
appeared, and by May 3d, less than two months after the receiver had 
been appointed, bills for the receiver, including his expenses, claims 
for attorneys' services, and the cost of opening the safe, amounted to 
$851. 

In a letter to the clerk of this court, and now a part of the record 
herein, the receiver states that he was not even présent when the coin 
safe was opened. This was an event of great importance to the estate, 
more so than any other which has occurred since adjudication. The 
absence of the receiver was very unfortunate, to say the least. 

In every case to which my attention has been called where the re- 
ceiver has been allowed compensation greater than that allowed a trus- 
tée, it has been justified and warranted by good results, and by man- 
agement of such efficiency that the assets of the alleged bankrupt 
estate hâve been greatly increased, or that assets which otherwise 
would hâve been lost hâve been preserved and saved to the estate. 
Nothing thus far has been shown which justifies compensation for the 
receiver largely in excess of what would hâve been allowed a trustée 
for the same services. The receiver will therefore be allowed $150. 

The claim of $20 for a desk and chair sold by W. N. Coyle to T. A. 
Roseberry, Jr., for his use as temporary receiver, will be allowed, pro- 
vided the desk and chair are worth $20, and they are at once turned 
over to the trustée to be sold. This expenditure was neither author- 
ized by the original appointment nor by the court, nor has any showing 
been made of conditions which warranted such a purchase. I am in- 
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formed by the référée in bankruptcy thaï at a meeting of the creditors 
of the estate regularly held in Rawhide, October 1, 1909, six persons 
were présent representing daims amounting to nearly $8,000. At 
ithis meeting it seems to hâve been the gênerai opinion that the bills 
presented by the receiver should be paid. Notwithstanding the great 
respect which should be paid to an opinion emanating from such a 
source, the court must be guided by the lavv, and must also remember 
that many creditors of the Merchants' & Miners' Bank were neither 
présent nor represented at that meeting. There is nothing in the law, 
nor in this opinion, however, which will prevent such creditors, and 
others who may be like minded, af ter the assets of the estate hâve been 
distributed to the creditors, from making up to Mr. Roseberry and Mr. 
Buck the full amount of their claims. 

The claims authorized to be paid by the présent trustée of the estate 
are as follows: 

T. A. Roseberry, for services as' receiver $150 00 

T. A. Roseberry, for dlsbursements for openlng safe, etc 156 65 

T. A. Roseberry, for safety deposlt box rent In First Exchange Bank 

of Rawhide 12 50 

T. A. Roseberry, for Reno Printlng Co 5 50 

T. A. Roseberry, for stamps 50 

T. A. Roseberry, for S. W. CoUlns Hardware Co., for window glass, 

putty, etc 2 lO 

T. A. Roseberry, for desk and chair 20 00 

Alfred Boyle, for sténographie work 15 00 

Messrs. Walser and Sanford, attorney's fee 250 00 



MOUND CITY CO. v. CASTLEMAN et aL 

(Circuit Court, W. D. Missouri, Central Division. February 11, 1910.) 

l.OouBTa (§ 492*)— State AND Fedebai, CotTBTS— Obiginai, Jueisdiction— 
Priority op Attachment. 

Where the highest court of a state, construlng her process statute, had 
field that the flling of the pétition In the clerk's office was the Institution 
of -the suit, the fillng of a pétition In partition In the clerk's office of the 
State court of original Jurlsdlctlon, In the county where the land was slt- 
uated, conferred exclusive .lurlsdlctlon on such court havlng jurlsdlctlon 
to partition the land, precludlng a subséquent suit In the fédéral courts, 
regardless of the time of service of process on the parties in the state 
court. 

[Ed. Nota — For other cases, see Courts, Cent Dlg. | 1345; Dec. Dlg. § 
492.*] 

2. Action yi 64*)— Oommbnckment oi Suit. 

A suit In equlty Is commenced by flUng the blU of complalnt 
[Ed. Note. — For other cases, see Action, Cent Dlg. S 730; Dec. Dlg. 
S 64.*] 

8. CouKTS (§ 498*) — State and Fkdeeal Coubts— Jtjrisdiction — Res. 

It Is not essentlal to the exclusive jurlsdlctlon of a state court In which 
a suit for partition Is flrst Instltuted, as against the fédéral courts, that 
there should hâve been an actual seizure or spécifie lien fixed on the res. 
[Ed. Note. — For other cases, see Courts, Cent Dlg. §§ 1387-1396; Dec. 
Dlg. § 498.*] 

*For otber casea uee eame toplc & S numbbb lu Qec. & Am. Digs. 1907 to data, & Rep'r Indexe* 
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4. Lis Pendens (§ 25*)— Pendente Lite Pttechaseb— Coepobation. 

Where C, with knowledge of the institution of a suit against him for 
partition, left the state to avoid service and caused a corporation whicli 
he controlled to be organized in New Jersey, to which lie conveyed hls in- 
terest in the land in exchange for most of the corporation's stock, the cor- 
poration was a pendente lite purchaser with notice and bound by the judg- 
ment. 

[Ed. Note. — For other cases, see Lis Pendens, Cent Dig. §§ 47-57 ; Dec. 
Dig. § 25.*] 

6. JUDGMENT (§ 460*)— E^AUD— PLEA. 

Where fraud is charged as ground for relief against a judgment, the 
Judgment cannot be pleaded by a pure plea In bar of the blU, but the plea, 
besldes setting up the judgment, must deny the fraud or other clrcum- 
stances on whlch the judgment Is sought to be Impeached. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. § 889 ; Dec. Dig. § 
460.*] 

6. Equitt (§ 213*)— Heabing on Bill and Answer. 

Where a verlfled answer was flled to a blll, and complalnant set the 
case down for hearlng on the pleadlngs and record wlthout a repUcatlon, 
the averments of the answer are to be taken as true. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. § 486; Dec. Dig. § 
213.*] 

7. Judgment (§ 479*)— Conclusiveness— Collatéral Attack. 

A judgment of a court having jurisàiction is conclusive against col- 
latéral attack in any other court, whether It be a judgment in a proceedlng 
at law or in equlty. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 9ia-915 ; Dec. 
Dig. § 479.*] 

5. Partition (§ 49*)— Pétition— Ambndment. 

Where, pending suit for partition, certain of the parties in Interest made 
conveyances and put deeds of trust on their shares, complalnant was au- 
thorized by Itev. St. Mo. 1899, § 667 (Ann. St. 1906, p. 685), to make the 
grantees and benefieiarles of such conveyances.under deeds of trust par- 
ties by amendment to the pétition, though they were not necessary parties. 

[Ed. Note.~Por other cases, see Partition, Cent Dig. |§ 133, 134 ; Dec. 
Dig. § 49.*] 

9. Judgment (§ 713*)—Conclusiveness— Issues Concluded. 

Slnce Rev. St Mo. 1899, § 4378 (Ann. St 1906, p. 2414), vested the court 
with full jurlsdictlon in a partition proceedlng to détermine the effect of 
alleged advances made to one of the défendants by the common ancestor, 
a decree fixlng the rights of the parties was conclusive of such question 
under the rule that a decree is not only conclusive of every matter actually 
litigated, but also as to any other admissible matter whlch mlght hâve 
been litigated and detérmlned. 

[Ed. Note. — For other cases, see Judgment, C^nt. Dig. § 1241 ; Dec. Dig. 
§ 713.*] 

In'Equity. Suit by tlie Mound City Company against Robert H. 
Castleman and others. Bill dismissed. 

Tfiis controversy grows out of the partition of certain lands sltuate in 
Cooper county, Mo., belonging to David Castleman at the tlme of his death in 
January, 1907. He left survivlng him hls wldow, the défendant Ida May 
Castleman, who was his second wife, and his two sons, défendants Robert lï. 
Castleman and Ben T. Castleman. On Marcti 20, 1907, Robert H. Castleman 
instituted a suit In the circuit court of Cooper county, Mo., against said Ida 
May Castleman and Ben T. Castleman for the partition of said lands among 
the'm. Summons was Issued thereon Mareh 25, 1907, which as to Ida May 
Castleman was dlrected to the sherifC of Cooper county, where she then rfe- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe» 
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sided, and was proœptly gerved upon her. The summons as to Ben T. Ca?tle- 
man was dïrected to the sherifC of the clty of St. Louis for service, wherê he 
then resided, and was engaged in the practice of law, ïhe sherllï was unahle 
to serve him until perhaps May, 1907. While sald process was lu the hands of 
the sheriff of St. Louis county, the said Ben T. Castleman, on the 30th day of 
Mareh, 1907, executed a deed of conveyance of his interest In said lands to tlie 
complainant, Mound Clty Company, a corporation wliich he had orgaiiized in 
the State of New Jersey. The considération of said conveyaiice was the issu- 
ing to hiin bf practically ail the stock of said company. Thereafter, on the 
2d day of May, 1907, he caused to be flled in this court a bill în equity in the 
name of the said Mound Clty Company against the said Robert H, Castleman 
■afld Ida May Castleman, setting ont its acquisition of the interest of said 
Ben T. Castleman lu said lands, and praying for partition thereof. To this 
bill the sald Robert H. Castleman and Ida May Castleman appeared and flled 
plea setting up the pendency of said partition suit in the state court. When 
that njatter came up for hearing, the then presiding judge of this court made 
an order suspending the hearing of sald plea until the final détermination of 
the suit In the state court. At the next term of court the complainant flled 
motion to hâve said order vacated, whieh was denied. This was repeated at 
the next term of court, before another judge then presiding, which was denied. 

In October, 1907, an amended pétition was filed in the case pending in the 
state court, making one Whitlow the trustée, aud one Chilton beneficiary, un- 
der a mortgage on part of this land existing at the time of the death of David 
Castleman. Thereafter, on the 29th day of October, 1907, in the Cooper county 
circuit court, an order was made. fixing a spécial day for the hearing of the 
partition suit pending in that court, and direeting the elerk to notlfy said 
Ben T. Castleman thereof j which was done. On the 2d day of November, 1907, 
said Ben T. Castleman sent an answer to the clerk of the Cooper county cir- 
cuit court diselaiming any Interest in the land, which was filed in said court 
on the 9th day of November, 1907. That suit proceeded to interlocutory judg- 
ment in partition, and on the 19th day of November, 1907, notice was served 
on Ben T. Castleman by the commlssioners appolnted therein, advising hlm of 
the time of their meeting, to wit, November 25, 1907, to make said partition. 
The report of the commlssioners was made on November 30, 1907, which was 
conflrmed and final judgment rendered therein November 28, 1907. After 
sald assignment in partition, the sald Ida May Castleman and Robert H. 
Castleman were put In possession of their respective portions of the land, 
which they hâve proceeded to make conveyances of and put deeds of trust 
upon. 

After ail thèse occurrences, at the March term of this court, 1909, the com- 
plainant was permitted to flle herein supplemental bill, restating the aver- 
ments of the original bill, and charging that certain advancements had been 
made to sald Robert H. Castleman in the lifetime of his father, and making 
indiscriminate charges of Irregularities and frauds in the proceedings in the 
state court leadlng up to the rendition of Judgment, and in the proceedings of 
the commlssioners in making the allotment of the lands, and varions other 
matters not material to the décision of the case. 

Said Ben T. Castleman made himself a party défendant to this amended bill, 
and made answer under oath, doubtless with the mind to make it eiïective as 
an admission of ail the material allégations of the bill against the défendants. 

Thereafter on the 27th of July, 1909, on application of the complainaat, the 
clerk set down the case for hearing on the pleadings, and in this condition of 
the record the case has been argued and submitted to the court. 

Ben T. Castleman and Chester Krumm, for complainant. 
W. M. Williams and John Cosgrove, for défendants, except Ben 
T. Castleman, 

PHILIPS, District Judge (after stating the facts as above). Lying 
at the very threshold of this case is the question : Was not the juris- 
diction of the state court over the subject-matter of this controversy 
exclusive of the jurisdiction of this court? By the state statute (chap- 
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ter 53, art. 1, p. 1051, vol. 1, Rev. St. 1899 [Ann. St. 1906, pp. 2409- 
243U]), jurisdiction was conferred upon the circuit court of Cooper 
county, Mo., where the land is situate, to partition it among the heirs. 
It is the settled rule, by the highest court of the state in construing 
the process statute, that the filing of the pétition in the clerk's ofïïce 
is the institution of suit. Moore v. Ruxlow, 83 Mo. App. 51; 
Becker v. Stoeher, 1G7 Mo. 306, 66 S. W. 1083 ; Holloway v. Hollo- 
way, 103 Mo. 283, 15 S. W. 536; South Missouri Lumber Co. v. 
Wright, 114 Mo. 326, 21 S. W. 811; GosUne v. Thompson et al., 61 
Mo. 471. 

"A suit in equity Is commenced by filing a bill of complaint." Farmers' 
Loan & Trust Co. v. Lalîe Street Elevated R. R. Co., 177 U. S. 51, 20 Sup. Ot 
564, 44 L. Ed. 667. 

Jurisdiction, therefore; in partition, over the land in question, had 
vested in the said Cooper county circuit court before Ben T. Castle- 
man conveyed his interest in the land to the complainant company, and, 
of course, prior to the institution by it of the suit in this jurisdiction. 
It is a well-settled rule of law that the jurisdiction of the state court 
over the res, i. e., the subject-matter of the partition of this land, was 
exclusive of that of every other court subsequently undertaking to 
exercise such jurisdiction; this for the obvions reason that as the 
judgment to be rendered by the court first in time to be eflfective must 
operate upon the land itself, the control and possession of which is 
essential to accomplish the very ends of the proceeding. Freeman on 
Co-Tenancy & Par. (2d Ed.) § 423 ; Vowinckel v. Clarke (C. C.) 162 
Fed. 991 ; Farmers' Loan & Trust Co. v. Lake Street Elevated R. R. 
Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 h. Ed. 667. 

It is not essential to such exclusive jurisdiction that there should 
hâve been any actual seizure or spécifie lien fixed upon the land. 
Farmers' Loan & T. Co. v. Lake St. Ele. R. R. Co., supra; Westfeldt 
v. North Carolina Mining Co., 166 Fed. 706, 92 C. C. A. 378 ; Gay- 
lord V. Railroad Co., 6 Biss. 286, Fed. Cas. No. 5,284. 

So, Judge Sanborn, in Sullivan v. Algrem, 160 Fed. 366-369, 87 
C. C. A. 318, 321, said: 

"The légal custody of spécifie property by one court of compétent juilsdic- 
tion withdraws it, so far as necessary to accomplish the purpose of that cus- 
tody, untll that purpose is completely aceomplished from the jurisdiction of 
every other court The court whlch first acquires jurisdiction of spécifie prop- 
erty by the lawful seizure thereof, or by the due commencement of a suit in 
that court, from which It appears that it la, or will become, necessary to a com- 
plète détermination of the controversy Involved, or to the enforcement of the 
judgment or decree therein, to seize, charge with a lien, sell, or exercise other 
like domlnion over it, thereby withdraws that property from the jurisdiction 
of every other court, and entltled the former to retain the control oC it requl- 
site to effectuate Its judgment or decree in the suit free from the interférence 
of every other tribunal." 

Nor does it matter that Ben T. Castleman conveyed his interest 
in the land to the complainant company before service of process 
upon him. The conveyance was made pendente lite, and the com- 
plainant took subject to the judgment after it was rendered in the 
pending suit. Becker v. Stoeher, 167 Mo. 306, 66 S. W. 1083 ; Hol- 
laway v. Holloway, 103 Mo. 283, 15 S. W. 536; Hart v. Steedman, 
177 F.— 33 
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98 Mo. 453, 11 S. W. 993; Farmers* Loan & Trust Co. v. Lake Street 
Elevated R. R. Co., supra. 

When the défendants to the original bill of complaint answered, 
setting up the pendency of the suit in partition in the state court in 
bar of the suit in this court, the complainant had that plea set down 
for hearing. On the hearing thereof, Judge Lewis, then sitting, on 
the suggestion that, non constat, the plaintiff in the suit in the state 
court might dismiss it, he ordered a stay of the suit in this court until 
the final disposition of that pending in the state court. Af ter two 
unsuccessful efforts before other judges to hâve said order of Judge 
Lewis' vacated, and aftèr the suit in the state court had proceeded 
to final judgment, the complainant did not wait for additional plea 
by the défendants, suggesting to the court that said suit in the state 
court had so proceeded to final judgment, *but evidently impressed 
with the fact that it could not maintain the suit in this court while 
the judgment of the state court remained in force, constituting an 
effectuai bar,' it filed herein what its counsel terms a "supplemental 
bill," in which, after restating the facts alleged in the original bill, 
copying therein the original bill, pleaded matters which in its view 
would avoid the effect of the proceedings in the state court, and 
open up the case in the state court a:fter final judgment for relitigation 
in this jurisdiction. Having obtained leave to file said supplemental 
bill of complaint, the défendants were required to make answer 
thereto; in which answer they pleaded in détail the proceedings in 
the suit in partition in the state court, leading up to and culminating 
in the final judgment, as authorized thereto by statute, with or with- 
out the permission granted by this court in the order aforesaid. The 
supplemental bill of complaint disclosed on its face that the cause in 
the state court had proceeded to final judgment. The answer denied 
specifically each material allégation of the supplemental bill of com- 
plaint, which charged the défendants and their counsel with certain 
irregularities and undue influence in the proceedings in the state court 
leading to the final judgment, also denying what is claimed to hâve 
been an unfair and inéquitable division of the property by the commis- 
sioners, and the other new matters advanced in the bill. 

Counsel for the complainant in his brief challenges the right of 
the défendants to plead the suit and judgment in the state court in 
bar, and also to take issue on the allégations of new matter set forth 
in the bill of complaint, on the ground that such spécial matter of 
défense cannot be combined with the plea in bar. I do not so under- 
stand the ruleî Of pleading in equity. Story on Equity Pleading, § 
784, asserts the rule as follows: 

"If tliere Is any charge of fraud, or If other clrcuinstances are shown by the 
bill, as a ground for relief (agalnst a suit or Judgment), the sentence or judg- 
ment cannot be pleaded, by a pure plea, in bar of the bill. But the plea must, 
besides setting up the sentence or Judgment, proceed by sultable averments to 
deny the fraud or other clrcumstances upon which the sentence or Judgment Is 
sought to be impeached; and thus put them in Issue by the plea. And It must 
also be supported by a f uU answer to the spécial charges in the bill." 

The answer, duly verified, has followed this rule. Without reply- 
ing to the answer, complainant's counsel had the case set down for 
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hearing on the pleadings and record. I understand the settled rule 
in equity to be that, where the complainant thus has the case set down 
for hearing, the averments of the answer are taken as true ; especially 
so when under oath. It âdmits ail the matters well pleaded, and only 
raises the question of the légal effect and sufficiency thereof . 1 Rose, 
Fed. Pro. § 1005 ; 2 Bâtes, Fed. Pr. § 680, p. 636. 

So, it not only appears on the face of the pleadings that the suit 
in partition in the state court proceeded to final judgment, but every 
allégation designed or intended by the supplemental bill to impeach 
and avoid the validity of the proceedings and judgment in the state 
court were put in contestation by the answer. Without filing any 
replication thereto, and without taking any testimony whatever to 
sustain the controverted averments of the bill of complaint, the com- 
plainant had the case set down for hearing, asking for final decree in 
its favor. 

It can make no différence that the judgment of the state court un- 
der the state statute was a proceeding at law. Story, in his work on 
Equity Pleading (section 786), déclares that : 

"Where a court not only possesses jurlsdiction over a particular cause, 
but that JOrisdiction is of a peculiar and exclusive nature, Its sentence or de- 
cree, ex directo, In a matter properly recognlzable there, Is conclusive, when- 
ever the same matter shall come in question coUateralIy in any other court, 
■whether it be a court of law or a court of équity." 

The bill of complaint charges that the suit in the state court was 
abandoned, and then proceeds t& disclose by the supplemental bill the 
fact that that suit proceeded to final judgment. The answer, how- 
ever, denied the allégation of abandonment, and the complainant has 
fumished no évidence to sustain it. On the contrary, the whole rec- 
ord of the proceedings in the state court, which is before this court 
filed as an exhibit with dépositions taken herein, shows that there 
was no dismissal or abandonment of the original suit. The record 
only shows that there was an amendment of the original pétition in 
the state court, making parties défendant the trustée and beneficiary 
in the deed of trust executed on the lands by David Castleman. This 
amendment was permissible under the state Code (1 Rev. St. 1899, 
§ 667 [Ann. St. 1906, p. 685]). 

It is a well-recognized rule of law that: 

"An amendment to a blU of complaint, after a purchase or the acquisition 
of other rights pendente llte, whlch does not alter the cause of action, does not 
aflfect the Us pendens, since it relates back to the filing of the original bill." 
Gaylord v. Railway Oo., 6 Biss. 286, Fed. Cas. No. 5,284 ; 25 Cyc. 1473, and 
citations. 

Furthermore, while proper parties to the suit in partition, such 
new défendants were not necessary parties. Stevens v. Stevens, 173 
Mo., loc. cit. 33, 72 S. W. 543. 

The complainant, evidently by its bill, seeks to maintain the right 
to go into a court of equity, notwithstanding the anterior proceedings 
in the state court, by alleging advancements made to one of the de- 
fendants by the common ancestor. Under the state statute, the cir- 
cuit court of Cooper county, Mo., was vested with full authority to 
entertain therein jurlsdiction respecting such contention as to any ad- 
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vancement made to the heir. 1 Rev. St. Mo. 1899;, § 4378 (Ann. St. 
1906, p. 3414); Gunn v. Thurston, 130 Mo. 339, 33 S. W. 654; Green 
V. Walker, 99 Mo. 68, 12 S. W. 353. 

The complainant, through its président, Ben T. Castleman, having 
full knowledge of said proceeding in partition in the state court, could 
hâve set up the alleged claim respecting the advancement and had 
the matter litigated therein. Having failed to do so, that does not 
give the complainant any standing in an independent suit in equity 
to hâve such claim asserted. A judgment rendered upon the merits is 
an absolute bar to a subséquent action. "It is a finality as to the 
claim or demand in controversy, concluding parties and those in 
privity with them, not only as to every matter which was offered and 
received to sustain or defeat the claim or demand, but as to any other 
admissible matter which might hâve been offered for that purpose." 
If any matter compétent in défense was "not presented in the action, 
and established by compétent évidence, the subséquent allégation of 
their existence is of no légal conséquence." Cromwell v. County of 
Sac, 94 U. S., loc. cit.. 353, 34 L. Ed. 195. 

As already shown, if the complainant be regarded as a distinct légal 
entity, endowed with power to sue and be sued as a corporation, it 
became a purchaser of the interest in the land of Ben T. Castleman 
pending tlie partition suit in the state court, and, as such, was as 
much bound by the judgment therein as its assigner. .It is not to be 
entertained that this complainant in any sensé sustains the relation of 
an innocent purchaser for value. The answer allégés, and it is not 
denied by the pleadings, that Ben T. Castleman, with knowledge of 
the fact that the writ of summons was in the hands of the sheriff of 
St. Louis coûnty for service on him, concealed himself or avoided 
service. He went at once to the state of New Jersey and caused to be 
organized the complainant company, or at least conveyed to it, as the 
bill of complaint discloses, his interest in the real estate in question 
as its asset, in considération of the stock of the company therefor. 
The corporation was nothing more than a holding corporation for 
Ben T. Castleman, and in this litigation it is but his alter ego. He 
elect»d himself président, going through the usual form of having 
some local persons holding nominal stock elected directors. Where- 
upon he at once caused to be instituted this suit in the hame of said 
corporation; evidently seeking thereby to transfer to this jurisdiction 
the controversy respecting the partition of said lands. The transac- 
tion was little more than simulative for jurisdictional purposes. Mil- 
ler & Lux V. East Side Canal Co., 311 U. S. 393, 39 Sup. Ct. 111, 53 
L. Ed. 189 ; Southern Realty Co. v. Walker, 311 U. S. 603, 39 Sup. 
Ct. 311, 53 L. Ed. 346. 

Waivirig this, however, on the pleadings and records before this 
court the request for decree by the complainant should be denied. 

The climax in the rôle played by Ben T. Castleman m this proceed- 
ing was reached when to the supplemental bill he made himself a co- 
defendant. And without waiving answer thereto under oath, he filed 
answer, under oath, in effect admitting the allégations of what would 
be regarded as a biU of complaint in his own behalf, and pleaded mat- 
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ters aliunde, which he conceived would bolster up the suit against the 
other défendants. Then, without filing replication thereto, had the 
case set down for hearing on the pleadings and record. It is sufScient 
to say that this is a farce play, without a moral, not participated in by 
the real défendants whom he thus sought to compromise. As Ben 
T. Castleman is a self-assigned défendant in this controversy, and the 
bill being fraraed upon the theory that his interests are vested in the 
complainant, it is not perceived that the latter is entitled to any decree 
against its other self. 

The bill of complaint is dismissed. 



PAINTER V. CHICAGO, B. & Q. R. CO. et al. 

(Circuit Court, D. Nebraska, Grand Island Division. December 16, 1909.) 

1. Removal dp Causes (§ 50*)— Geounds— Diversity of Citizenship— Sepaba- 

ble contboveesy. 

That an action for causing deatli, againet a rallroad company, and a 
conductor and bralceman In its employ, is based as against the rallroad 
Company on Corap. St. Neb. 1909, c. 72, art. 1, § 3, providing that every 
railroad company shall be llable for damages Inflicted on passengers, 
while the llablllty of the employés Is for négligence under the common law, 
does not présent a separa'ble controversy so as to entitle the rallroad to re- 
moval of the cause, under Act March 3, 1875, c. 137, § 2, 18 Stat. 470, as 
amended by Act March 3, 1887, c. 373, I 1, 24 Stat. 552 and corrected 
Act August 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 509) 
providing that when there shall be a controversy between cltlzens of dif- 
férent States and which can be fully determlned as betvi'een them, either 
one or more of the défendants may remove the suit in to the Circuit Court 
of the United States. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 100; 
Dec. Dig. § 50.* 

Separable controversy afCectlng right to remove cause to fédéral court, 
see notes to Robbins v. Ellenbogen, 18 C. C. A. 86; Mecke v. Valleytown 
Minerai Co., 35 C. C. A. 155.] 

2. Removai. of Causes (§ 50*)— GEOUNns— Diveesitt of Citizenship— Sep- 

arable Controversy. 

Since Code Oiv. Proc. Neb. § 2, provides that there Is but one form of 
action, distinctions between actions in case and trespass do not détermine 
the question whether a cause of action for death arlslng in Nebraska 
présents a separable controversy within the statutes relating to removal of 
causes to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 100; 
Dec. Dig. § 50.*] 

3. Removal of Causes (§ 49*) — Gbounds— Diversity of Citizenship— Separa- 

ble CONTEOVEESY. 

Whether separable controversies are presented does not dépend on 
whether the cause of action is a joint one against the défendants. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. §§ 95-99 ; 
Dec. Dig. § 49.*] 

Action by Calvin B. Painter, administrator of the estate of Lloyd 
Painter, deceased, against the Chicago, Burlington & Quincy Rail- 
road Company and others. Pétition for remand of cause to state 
court. Sustained. 

*V<it other cases see same topic & S MUMBsb la Bec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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J. L. Cleary andFred W. Ashton, for plaintifï. 
James E. Kelby and Halleck F. Rose, for défendants. 

T. C. MUNGER, District Judge. The plaintiff filed a pétition in 
the State court alleging that, in leaving the coach where he had been 
riding as a passenger upon the défendant railroad company's train, 
his intestate fell through the open doorway in the floor of the vesti- 
bule of the coach, receiving injuries which caused his death. The 
pétition was filed against the railroad company and the conductor and 
brakeman in charge of the coach, and alleged that each of the défend- 
ants negligently permitted the vestibule to remain open and unpro- 
tected, and negligently left this open place unguarded, thereby causing 
the injuries described. A pétition for the removal of the case to this 
court was filed by thé railroad company alleging that there was a sep- 
arable controversy between the plaintiff and the railroad company. A 
motion to remand has been submitted. The record discloses that the 
défendant employés are citizens of Nebraska, as also is the plaintiff. 
A statute of Nebraska reads as f ollows (section 3, art. 1, c. YS, Comp. 
St.Nèb.): 

"Bvery railroad company, as aforesald. sball be llable for ail damages In- 
flicted upon the person of passengers while being transported over Its road, ex- 
cept In cases where the injury done arlses from the crimlnal négligence of 
the person Injured, or when the injury complained of shall be the violation of 
some express rulè or régulation of sald road actually brought to his or her 
notice," 

The argument of the railroad company is that there is a separable 
controversy between the railroad company and the plaintiff, because 
the pétition of the plaintiff states a cause of action as against the 
railroad company under this statute, while the cause of action stated 
in plaintiff's pétition against the conductor and brakeman is one for 
négligence arising under the common law. The statutes of the Unit- 
ed States provide as follows : 

"When in any suit mentioned in this section there shall be a controversy 
which is whoUy between citizens of différent states, and whieh can be fuUy 
determined aé' between them, then elther one or more of the défendants ac- 
tually intereated in such controversy may remove said suit into the circuit 
court of the United States for the proper district." Section 2, Act March 3, 
1875, c. 137, 18 Stat: 470, as amended by Act March 3, 1887, c. 373, 24 Stat. 552, 
and eorrec-ted Act Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Oomp. St. 1901, p. 
509). 

The "controversy" defined by this statute is the plaintiff's cause of 
action, and that cause of action is whatever the plaintiff, in good faith, 
has declared it to be in his pétition. Powers v. Chesapeake & Ohio 
Ry. Co., 169 Ù. S. 93-97, 18 Sup. Ct. 364, 43 L. Ed. 673; Alabama 
Southern Ry. Co. v. Thompson, 300 U. S. 306-316, 36 Sup. Ct. 161, 
50 L. Ed. 441 ; Wecker v. National Enameling & Stamping Co., 204 
U. S. 176-183, 27 Sup. Ct. 184, 51 L. Ed. 430. The plaintiff's cause 
of action, if it be founded upon the Nebraska statute cited, is nev- 
èrtheless an action for the négligence of the railroad company, under 
the settled construction of this statute by the Suprême Court of Ne- 
braska. Missouri Pacific Ry. Co. v. Baier, 37 Neb. 235, 55 N. W. 913; 
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Union Pacific Ry. Co. v. Porter, 38 Neb. 225, 56 N. W. 808 ; Chicago, 
Burlington & Quincy R. R. Co. v. Hague, 48 Neb. 97, 66 N. W. 1000; 
Fremont, Elkhorn & Mo. Valley R. R. Co. v. French, 48 Neb. 638, 
67 N. W. 473 ; Chicago, Rock Island & Pacific Ry. Co. v. Zemecke, 
59 Neb. 689, 82 N. W. 26, 55 L. R. A. 610; Chicago, Rock Island 
& Pac. Ry. Co. v. Eaton, 59 Neb. 698, 82 N. W. 1119. Because the 
suit of plaintiflf as against the railroad company is founded upon the 
statute, and as against the employés is founded upon the common 
law, it does not necessarily follow that the plaintiff has joined separate 
causes of action. While the facts which must be proved as against the 
défendants are not the same as to each, this is true of many cases 
where défendants are properly joined in one action. In the case of 
a joint trespass or conversion the proof of each defendant's partidi- 
pation in the tort must be established, and such proof is no part of the 
case as against any other défendant. In an action alleging concur- 
rent négligence of several défendants, as the collision between trains 
of différent railway companies (Whitcomb v. Smithson, 175 U. S. 
635, 20 Sup. et. 248, 44 L. Ed. 303), sufficient proof against one may 
not establish the liability of the other. Yet because an action is for 
concurrent négligence, separable controversies are not presented. 
Chesapeake & Ohio Ry. Co. v. Dixon., 179 U. S. 131-139, 21 Sup. 
Ct. 67, 45 L. Ed. 121. When joint négligence is charged against the 
master and servant, resulting from the négligent act of the servant, 
in addition to the proof of négligence of the servant, there must be 
proved, as against the master, a fact irrelevant to the case against the 
servant, to wit, the relationship of the servant to the master. An ac- 
tion for such joint négligence does not présent a separable contro- 
versy. Alabama Great Southern Ry. Co. v. Thompson, 200 U. S. 
206, 218, 220, 26 Sup. Ct. 161, 50 L. Ed. 441. 

It may be true that in the case at bar the plaintifï need not prove 
acts which amount to négligence at the common law on the part of 
the railroad company, while as against the employés such proof must 
be made, but in an action under the common law for concurrent nég- 
ligence, against two railway companies, causing injury to a passenger 
by a collision of the train upon which he is riding with the train of an- 
other railway, slight négligence is sufficient proof, against the one, 
while lack of ordinary care must be proved as against the other. If 
a single cause of action is presented (see Alabama Great Southern 
Ry. Co. V. Thompson, 200 U. S. 206-216, 26 Sup. Ct. 161, 50 L. Ed. 
441) against the railway company and the engineer running the en- 
gine, for a collision of the train with one upon the track, when the 
négligence claimed arises from excessive speed or failure to give 
signais, as required by the common law, it can hardly be said that 
separable controversies exist, when such excessive speed or failure to 
give signais are alleged to be in violation of some statute reg'ulating 
such speed and signais. 

The conclusion is that separable controversies are not presented by 
the plaintiff's pétition, even though the rights asserted by him are 
founded on the statute as against one défendant and upon the common 
law as to the other défendant. Under section 2 of the Nebraska Civil 
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Code, there is but one forni of action, and hence distinctions between 
actions in case and trespass do not détermine the question. The plain- 
tiff allèges but one transaction, and no practical difficulty arises in 
submitting the issues to the jury, and in many states joint actions 
are maintainable against the master and servant for the négligence of 
the servant. 15 Encyc. Pleading & Practice, 560. " The question 
whether separable controversies are presented does not dépend upon 
vi'hether or not the cause of action is a joint one against the défend- 
ants. The plaintiff, in good faitL, as appears from the record, has 
endeavored to charge a joint liability arising from the négligence of 
ail of the défendants. 

In Alabama Great Southern Railway Company v. Thompson, 200 
U. S. 206,. 26 Sup. et. 161, 50 h. Ed. 441, the plaintifï, as administra- 
tor, brought an action against the railway company and its engineer 
and conductor, charging joint négligence in running over the deceased 
while he was upon the track of the railway company, causing his 
death. The railway company removed the action to the United States 
court. The court says : 

"If fie (plaintiff) bas Improperly joined causes of action he may fail In hls 
suit ; the question may be raised by answer and the right of the défendant ad- 
judlcated. But the question of removabllity dépends upon the state of the 
pleadings and the record at the time of the application for removal (Wilson v. 
Oswego Township, 151 U. S. 56, 66 [14 Sup. Ct. 259, 38 L. Ed. 70]), and it has 
been toc frequently decided to be now questioned that the plaintiff may elect 
hls own method of attack, and the case which he makes in his déclaration, bill, 
or coniplaint, that being the only pleading in the case, is to détermine the sep- 
arable character of the controversy for the purpose of decidlng the right of 
removal. ♦ ♦ ♦ 

"Does this become a separable controversy within the meanlng of the act 
of Congress because the plaintiflC has misconceived his cause of action and 
had no right to prosecute the défendants jointly? We think, in the light of the 
adjudication above cited from this court, it does not. Upon the face of the 
complaint, the only p.leading filed in the case, the action is joint. It may be 
that the state court will hold it not to be so. It may be, which we are not 
called upon to décide now, that this court would so détermine if the matter 
shall be presented in a case of which it has Jurisdiction. But this does not 
change the character of the action which the plaintiff has seen fit to bring, 
nor cliange an alleged joint cause of action into a separable controversy for the 
purpose of removal. The case cannot be removed unless it is one which pré- 
sents a separable controversy wholly between citizens of différent states. 
In determinlng this question the law looks to the case made in the pleadings, 
and détermines whether the state court shall be required to surrender its juris- 
diction to the fédéral court." 

In the case of Wecker v. National Enameling & Stamping Co., 204 
U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. 430, the plaintiff brought an ac- 
tion against the défendant company and two employés, only one of 
whom was served with process, and the défendant company removed 
the action into the United States court. The négligence charged 
against the employé was in superintending and planning the equipment 
and place to worïc which plaintiff was required to use and in failing 
to instruct the plaintiff as to his duties. The court expressly reaf- 
firmed the décision in Alabama Southern Railway Co. v. Thompson, 
cited above, and in the opinion said : 

"In tliat case it was held that, upon a question of removal, where a plaintiff, 
in good faith, prosecuted his suit as upon a joint cause of action, and the re- 
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moval was sought when the complalnt was the only pleading In the case, the 
action as therein stated was the test of remova'bility, and if ttiat was joint In 
cliaracter, and there was no showing of a want of good faith of the plaintifC, 
no separable controversy was presented with a nonresident défendant, joined 
with a citizen of the state ; in other words, if the plalntiff had, in good faith, 
elected to make a joint cause of action, the question of proper joinder is not to 
be tried in the removal proceedings, and that, however that might turn ont 
upon the merits, for the purpose of removal the case must be held to be that 
whlch the plalntiff has stated in setting forth his cause of action. « * * 
Much discussion is had in this case as to whether the alleged cause of action 
Is joint or several in its character, and whether the corporation and Wettengel 
could be jointly held responsible to the plalntiff ufjon the allégations of the 
(v>mTi!n1rit. but we do not deem It necessary to détermine that question. Upon 
the authority of the Alabama Great Southern Case, supra, and the preceding 
cases in this court whlch are clted and applied In the opinion in that case, if 
the complalnt Is filed In good faith, the cause of action, for the purposes of re- 
moval, may be deemed to be that which the plaintiff has undertaken to make 
it. * * ♦" 

The plaintiff in this case has elected to make his attack by charging 
in his pétition the concurrent négligence of the défendants, and, in 
the language of the case last cited, "whether the alleged cause of ac- 
tion is joint or several in its character, and whether the corporation 
and (employés) could" be jointly held responsible to the plaintiff upon 
the allégations of the complalnt," is not material at this time. 

Counsel for the railroad company hâve cited as applicable to this 
case the décisions in Chicago, R. I. & P. Ry. Ce. v. Stepp (C. C.) 151 
Fed. 908, and Lockard v. St. Louis & S. F. R. Co. (C. C.) 167 Fed. 
675, but each of thèse cases proceeded upon the theory that the cause 
of action stated against the employé as well as against the corporation 
was based upon a statute, whereas no cause of action existed under 
such statute against the employé, and therefore there was but one 
controversy presented, to wit, the plaintiff's cause of action against 
the ^corporation. In the first case it is said: 

"It Is coneeded on argument by counsel for respondents that the joint lia- 
bility of IjOuIs Collier, the englneer, Is predicated of the amendatory aet of 
the Législature. * * * If this statute does not embrace the engineer In 
charge of the locomotive, as the servant of the railway company, it is further 
coneeded that there Is no joint liabillty of the company and said Collier, and 
consequently the case was removable on the pétition of the former." Pages 
910, 911, of 151 Fed. 

In the second case cited it was held that no cause of action existed 
under the common law against the employé for the acts alleged in the 
pétition and "the cause of action given by the statute to which I hâve 
referred is against the railroad company alone, and not against its 
employé." Pages 676, 677, of 167 Fed. In the case now before the 
court it is coneeded that there is an action against the employés for 
the acts alleged, at the common law, and one against the raiiroad com- 
pany, under the statute of this state. 

For the reasons expressed, the motion to remand will be sustained. 



522 177 FEDERAL EEPOKTEB. 



In re BATLBT. 
(District Court, W. D. Pennsylvanla, July 31, 1909.) 

1. liANDlOED AND TENANT (§ 80*)— ASSIGNMENT OE SXJBLBASE— CONSTRUCTION. 

Where the lessee of a hôtel executed what purported to be a sublease for 
the entire remaining term for the same rent, providing that receipts for 
Installments made to the original landlord should be received in discharge 
of the sublessee's obligation under the lease, the original lessee retained 
no reversion, and the sublease would be regarded as an assignaient of the 
term, and net as a sublease, though it expressly provided that it was in- 
teùded to establish the relation of landlord and tenant between the parties 
thereto with ail the rights and llabilitles attached to that relation. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 254r- 
257 ; Dec. Dig. § 80.*] 

2. Bankeuptct (§ 350*)— Claims Against Estatb— Landloed's Lien— Pei- 

OBITT. 

TEe lien of a landlord on personal property, whlch is liable to distress, 
will be preserved in bankruptcy proceedlngs as against the proceeds of 
Buch property In priorlty to the gênerai expense of the administration of 
the estate, subject only to the direct expense incurred in realizlng the fund 
liable to the lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537 ; Dec. Dig. 
§350.*] 

3. Landlobd AND Tenant (§ 267*)— Sublease ce Assignment— Effect— Dis- 

TEESS. 

In case of a sublease, the lessor by opération of law has the right of 
distress by reason of the reversion remaining in him after the termination 
of the sublease ; whereas, in case of an assignment, the lessor or assignor, 
having parted with ail his estate, does not possess the right of distress un- 
less expressly reserved in the deed of assignment. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dig. § 1081 ; 
Dec. Dig. § 267.*] 

4. Landloed and Tenant (§ 267*)— Assignment of Lease- Distress bt As- 

SIGNOE. 

Where the assignment of a lease provided that, in case of the assignee's 
failuré to pay rent, the assignor may déclare a forfeiture and re-enter, and 
also COntalned a waiver of the exemption law on any warrant of distress 
that might be Issued, It dld not Include an Implied right of distress In 
the assignor. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
1080, 1081 ; Dec. Dig. §267.»] 

5. Bankruptcy (§ 249*)— Administeation of Estate- Continuance of Banj:- 

supt's Business— Mistake of Judqment— Tsustee's Liabimtt. 

Wliere, on the bankruptcy of the assignée of a hôtel lease, the assignor, 
on the appointment of a recelver, petltioned the court to authorize the re- 
celver to continue In the opération of the hôtel because it would be to the 
interest of the estate that it should be sold as a going concern. and, though 
the assignor objected to the contlnued opération of the hôtel, he took no 
immédiate steps to prevent such continuance, nor until considérable loss 
had been sustained by the trustée, the latter was chargeable only as for a 
mistake of jùdgment, and Was therefore not bound personally to make 
good any loss. 
: [Ed;: Note.-^For other cases, see Bankruptcy, Cent. Dig. § 347 ; Dec Dig. 

§ 249.*] 

In the matter of bankruptcy proceedings against Howard Bayley. 
On exceptions to trustee's account. Dismissed, and report confirmed. 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The following is the opinion of Blair, Référée. 

On September 26, 1908, the trustée In the above-eiititled case filed Its second, 
and final account, showing a balance due the trustée ol $267.83. To said ac-, 
count exceptions were filed on behalf of William Witherow, alleging that the, 
accountant should be surcharged with: First, the sum of $4,325, the amount 
reeeived by the trustée from the sale of the personal property in the hôtel be-- 
longing to the bankrupt; and, second, that it should be further surchargea 
vith the sum of $28,309.84 as rent due exceptant during its administration of 
the estate. After said exceptions were flled, a hearing or hearings were held 
before the référée at his office In the clty of Pittsburgh, and certain testimony 
and évidence was taken, a true and correct transcript of which is flled of rec- 
ord In the case. : 

The questions raised by the exceptions are, briefly: First, whether the claim 
of the laudlord for rent due at the time of the filing of the pétition, and undls- 
putedly amounting to the sum of $14,000, should not be paid out of the pro- 
ceeds of the sale of the personal property on the premises of the bankrupt In 
priorlty to thé expense of carrylng on the hôtel during the bankruptcy pro-, 
ceedings ; and, second, whether the trustée should not also be ordered to pay 
the rent of the premises for the year during which the trustée occupied the 
hôtel in the administration of the estate. 

The fact's in the case the référée finda from the testimony and évidence to 
be as foUows: 

That In August, 1907, the accountant, the South SIde Trust Company, of the 
City of Pittsburgh, was duly appointed recelver of the estate of Howard Bay- 
ley, the hankrupt in this case. At the time of the filing of the pétition, the 
bankrupt was in possession of a hôtel in the clty of Pittsburgh, known as the 
"Hôtel Duquesne," under articles of agreement with William Witherow, the 
exceptant in this case: Witherow was the lessee from Andrew W. Mellon of 
the hôtel under a lease for the term of 10 years from April 1, 1904, to wlt, until 
April 1, 1914, the terms of which, so far as materlal to the présent controversy* 
will be more fully set forth later in this report. 

The articles of agreement between Witherow and Howard Bayley, the bank- 
rupt, are dated the 22d day of June, 1906, and recite "an agreement of the 
parties whereby Witherow agreed to sell to Bayley the hôtel business, known 
as the Hôtel Duquesne, and to 'sublet' to Bayley the premises known as the 
Hôtel Duquesne from A. W. Mellon for the remainder of the term of said 
lease, suhject to ail the provisions thereof, and upon the same terms and con? 
ditions and for the same rental as herein provided" ; a copy of said Mellon 
lease being attached to the agreement. The agreement then proceeds that; "For 
the purpose of carrylng Into efCect the above-reclted contract between the par- 
ties hereto (that is, Witherow and Bayley), except in so far as the terms of the 
Mellon lease may herein be expressly modified or supplemented, and for the 
purpose of establlshing between the parties hereto the relation of landlord and 
tenant, with ail the rlghts and liablllties attached to that relation at law, in 
equity and by statute, the fîrst party (Witherow) hereby sublets to the second 
party (Bayley) from the 25th day of June, 1906, for and during the term of 
seven (7) years, nine (9) months and seven (7) days, that is, untU April 1, 
1914, reserving as rent the several sums hereinafter covenanted to be paid by 
the second party," the property known as the "Hôtel Duquesne." 

The agreement further provides for the assumption by Bayley, the tenant; 
of Witherow's lease to certain tenants of part of the property, and also for the 
substitution of Bayley to ail the terms and conditions of the lease from Mel- 
lon to Witherow. The covenant to pay rent is as foUows: "In considération 
whereof the second party (Bayley) for himself, etc., covenants and agreed 
that he will pay to the flrst party (Witherow) as rent the sum of $232,500.00 
in the manner following: $2,500.00 on the first day of July, 190G, and the sutn 
of $2,500.00 on the first day of each and every month following the date last 
afonesaid until the whole amount of said rent is paid, making aetual payment, 
however, of the several sums to A. W. Mellon, whose receipts delivered to the 
first party within flve (5) days after due and prompt payment of each install- 
ment of rent shall be complète discharge of the second party from hls liability 
from said agreement." 
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The said articles of agreement also provide as follows: "And saîd fïecond 
party (Bayley) for himself, etc., hereby waives the benefit of ail laws and acts 
of assembly exempting property of any amount or value from levy aud sale on 
exécution or distress for rent upon any landlord's warrant that may be issued, 
or upon any exécution of any judgment that may be recovered for rent to be- 
come due under this lease." The agreement further provides that, in case tbe 
rent should be in arrear, Mellon might, at his option, déclare a forfaiture, and 
after 15 days' notice re-enter and repossess himself of the premises. The arti- 
cles of agreement contain no express réservation of the right of distress in Mr. 
Wltherow. 

It is not dlsputed that at the tlme of the filing of the pétition there was due 
from Bayley as rent of the premises the sum of $14,000. And it is also undis- 
puted that the Personal property on the premises, consistlng of the f urnishmeut 
of the hôtel, was sold by the trustée for the sum of $4,325, which the trustée 
bas applied to the expenses of managing the hôtel while the trustée continued 
its opération. 

Upon fhe foregoing facts the learned eounsel for the exceptant bases his first 
exception, and clalms that the exceptant, William Wltherow, is entltled to bave 
devoted to the payment of the rent due at the tlme of the flling of the pétition, 
to wit, the sum of $14,000, the proceeds of the sale of the personal property, 
namely, the sum of $4,325, in lieu of devoting said last-mentioued sum to the 
expense of maintalning the hôtel. The learned eounsel based the exceptant's 
claim upon the assertion that the personal property sold, as above stated is 
liable to a lien in favor of Mr. Wltherow, as laudlord, whieb lien was entitled 
to be paid in préférence to the expense of keeping the hôtel in opération. 

In support of their proposition they cite Barnes' Appeal, 76 Pa. 50; In re 
Morris (D. O.) 19 Am. Bankr. R. 781, 159 Fed. 591 ; In re Mitchell (D. C.) 8 
Am. Bankr. R. 324, 116 Fed. 87, and other cases, in which it bas been held 
that the lien of a landlord upon personal property on the leased premises "lia- 
ble to distress" is entitled to priority in payment under the law of Pennsyl- 
vanla. It is undoubtedly true that the lien of the landlord upon personal prop- 
erty which is "liable to distress" will be preserved as against the proceeds of 
such Personal property in priority to the gênerai expense of the administration 
of the estate, and subject only to the direct expense incurred in realizing tbe 
fund liable to said lien. But the question in this case is whether, under the 
agreement between Mr. Wltherow and Mr. Bayley, the bankrupt, the personal 
property, the proceeds of which are now hère for distribution, is liable to 
distress by Mr. Wltherow. 

Mr. Wltherow was the lessee from Mr. Mellon of the premises under tb 
lease running until April 1, 1914, and by the articles of agreement already re- 
ferred to and quoted his entlre interest in said hôtel is transferred to Mr. 
Bayley, who Is now the bankrupt, and the question is now whether the articles 
of agreement between Mr. Wltherow and Mr. Bayley were a lease or sublease 
by Mr. Wltherow to Mr. Bayley, or an assignment of the term. 

The référée, after the most careful considération of the agreement and ail 
its terms, has reached the conclusion that the paper must be regarded as an as- 
sàgnment of Witherow's lease with Mellon, and not as a lease or sublease from 
Wltherow to Bayley. It is true, as already appears from the quotatious from 
the articles of agreement already made, that the parties called it a sublease, 
aud especially récite that it is executed for the purpose of establishing the re- 
lation of landlord and tenant, with ail the rights and liabilities resultiug from 
that relation In law, equity, or by statute; but it is a cardinal rule in the 
construction of papers that It is the paper Itself which détermines its cbar- 
acter, and not what the parties may hâve chosen to designate as its character. 
In other words, If the agreement is in légal effect an assignment of the lease, 
it must be so regarded, althougb the parties themselves may call it somethlng 
else, and may even recite that It is their Intention to create somethlng else. 
Where the lessee of land transfers ail of his interest therein, It is an assign- 
ment, and not a sublease thereof. A lease or a sublease must, in légal contem- 
plation, leave in the lessor or sublessor some estate in reversion. This is im- 
pUed in every lease or sublease, and if the lessee transfers ail his estate witb- 
out reservirg any reversion to himself the transfer is an asslguuient, and not 
a lease or sublease. Now, the différence between the lease or sublease aud au 
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assigcment, so far as the right of diistress is concerned, Is this: That In the 
case of a lease or sublease the lessor has by opération of law the right of dis- 
tress by reason of the reversion remaining in him after the détermination of 
the lease ; whereas, in the case of an assignaient the lessor or assignor, having 
parted with ail his estate in the land, does not possess the right of distresa, 
unless the right of distress Is reserved to him in the deed of assignment. 

Guided by thèse rules, the référée is of the opinion that the agreement be- 
tween Wltherow and Bayley was an assignment, and the only question re- 
maining, therefore, is whether the right of distress is, by said agreenient, re- 
served to Mr. Witherow. The article of agreement contains no express réser- 
vation of the right of distress. It provides that in case of the failure to pay 
rent Mr. Witherow may déclare a forfeiture and re-enter. It then provides 
for the walver of the exemption lavr upon any warrant of distress that may be 
issued, etc., and it is argued that this implies the réservation of the right to 
issue such landlord's warrant ; but the référée does not so construe this agree- 
ment. Whlle it Is true the agreement contains an understanding on the part 
of Bayley to pay a rent equal to the rent due Mr. Mellon under his lease with 
Witherow, yet the lease itself provides for the payment of this rent primarily 
to Mr. Mellon, and the waiver of the exemption clause, in the judgment of the 
référée, is to be construed as applicable to any warrant of distress, including, 
of course, any which may be issued by Mr. Mellon, the landlord, rather than 
as creating a right of distress in Mr. Witherow, which could hâve been elearly 
and unambiguously created, as is done every day, if it had been the clear in- 
tention to create a right of distress in Mr. Witherow. 

For the reason, first, that the article of agreement between Witherow and 
Bayley transferred the entire interest of W^itherow in the land for the entire 
term or terms identieal with the terms of Mr. Witherow's lease from Mr. Mel- 
lon, and are therefore in law an assignment of Witherow's lease, no matter 
what the article of agreement chose to call itself, and, second, that in such 
assignment there is no réservation of the right- of distress in Mr. Witherow, 
the référée is of the opinion that the Personal property in the Hôtel Duquesne 
was not at the time of the flllng of the pétition liable to the distress warrant 
by Mr. Witherow, and that Mr. Witherow's claim, based on such assumed lia- 
bilitj', cannot be sustained. 

ïhe second exception, or class of exceptions, filed on behalf of Mr. Witherow, 
claims or claim that the trustées should be surcharged with the rent accruing 
during the maintenance of the hôtel by the receiver and trustée, upon the 
ground that the account as filed prefers the creditors for supplies and wages 
•during the opération of the hôtel to the exclusion of the landlord, who is thus 
made not to share the losses Incurred in the opération of the hôtel, but to sus- 
tain them. 

In addition to the facts already found in this report, it appears that, almpst 
immediately upon the appointment of the receiver, the bankruptcy court, on 
the pétition of Mr. Witherow, authorized the receiver to continue the opération 
of the hôtel upon averments contained in Mr. Witherow's pétition that it 
would be for the interest of the estate that the hôtel should be kept open and 
the same sold as a going concern, rather than that it should be shut up. 

In pursuance of said order of court, the receiver and trustée afterwards con- 
tinued to operate the hôtel at a loss, as shown by the account. 

It appears that, shortly after the receiver commenced the opération of the 
hôtel, Mr. Witherow called upon Mr. Page in regard to the disposition of the 
property. There is some dlfCerence in the testimony introduced on behalf of 
Mr. Witherow and the trustée as to exactly what took place at thèse tvi'o in- 
terviews; but it appears to be clear that they did not altogether agrée as to 
the advisability of operating the hôtel, Mr. Witherow being of the opinion that 
it could not be successfuUy operated, while, on the contrary, Mr. Page, the 
executive officer of the receiver and trustée, being of the opinion that it could. 
Mr. Witherow states that at thèse interviews he protested against the con- 
tinued opération of the hôtel. Mr. Page says that, while it is true Mr. With- 
erow differed with him as to the wisdom of continuing the opération, Mr. 
Witherow's objection was not so much a protest against the continued opéra- 
tion of the hôtel, but was in the Une of urging Its speedy sale. Mr. Page fur- 
ther States that the receiver and trustée were heartily in favor of the sale an4 
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disposition 6f the propèrty at the earllest possible moinent, and that It made 
every effort to accomplish such a sale ; tliat several sales were advertlsed, and. 
on two or three occasions the propèrty actually submltted to bidders ; but that 
no reasonable bld was ever received for the propèrty prior to the sale which re- 
sulted In the funds now for dlstributloti. 

It furthèr appears that in Mr. Witherow retained John O. Slaek, Esq., 

as his counsel in place of Messrs. Scandrett & Bamett, who up to that tiuie 
had acted for both Mr. Witherow and for the trustée, and thereupon Mr. Slack 
flled a pétition asklng leave for Mr. Witherow to proceed on his landlord's 
warrant to a sale of the personal propèrty. Thls pétition was refused, and 
thereupon active negotiatlons ensued, whlch resulted in the sale of the prop- 
èrty to Mr. Witherow. 

In thèse drcumstances the learned counsel for Mr. Witherow urged that, the- 
opération of the hôtel having been carried on against his will, he should not 
now be compelled to lose his rent, and that, the trustée havlng exercised its 
judgnient in favor of operating the hôtel, it should sufCer the conséquences in 
being obliged to pay the rent to Mr. Witherow. 

The référée bas examined the testlmony and ail the évidence presented In 
the case with the utmost eare, and after full considération has reached the 
conclusion that thls contention on behalf of Mr. Witherow cannot be sustained. 
While it is undoubtedly true that the trustee's hopes and expectations as to 
the results of the opération of the hôtel hâve been dlsappolnted in the event, a 
mère mista,ke bf Judgment, wlthout more, is, of course, Insufflcient to involve 
the trustée in personal liablllty. While it is clear from the testlmony of Mr. 
Witherow that he dld not approve the polîcy of continulng the opération of 
the hôtel, and probably so expressed himself to the trustée, the référée is of 
the opinion that, when he found the trustée difïered with him upon thls stibject, 
it was his duty to take steps to protect his rights, or at least to uneauivocally 
notlfy the trustée of the conséquences whlch he proposed to fasten upon the 
trustée. • 

The référée Is of the opinion that It was the duty of Mr. Witherow, In case 
he was unwllling that the opération of the hôtel should be continued, for the 
benefit of himself and ereditors, to hâve taken steps to hâve prevented such 
continuance, as was done In 1908, when his pétition above mentioned was flled, 
resulting eventually In the sale of the propèrty. 

In thls case, while the hopes and expectations of the trustée hâve been dlsap- 
polnted, as already stated, the matter in ail the drcumstances of the case was 
a matter of judgment merely — a mlstake which should not and does not render 
the trustée liable to make good the loss resulting from such mistaken judg- 
ment. 

On the whole case, the référée is of the opinion that the exceptions filed on 
behalï of Mr. Witherow should be dismissed, and the account of the trustée 
confirmed. 

Thomas Patterson, John C. Slack, O. S. Richardson, and W. D. N. 
Rodgers, for exceptant. i , 

W. S. Thomas and J. M. Shields, for accountant 

PER CURIAM. Exceptions to ref eree's report dismissed, and re- 
port confirmed. 
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CATTERMN V. VONEY et al. 

(Circuit Court, D. Oregon. March 21, 1910.) 

No. 3,099. 

1. CONTRACTS (§ 278*) — Bbeach— Recoveky. 

Where complalnant was in default In tlie performance of his obligations 
under a mine developing contraet, he was not entitled to sue the otlier 
party thereon for an accountlng. 

[Ed. Note.— For other cases, see Contracta, Cent. Dig. §§ 1207-1215; 
Dec. Dig. § 278.*] 

2. Trusts (§ 145*) — Default of Teustee— Obligations of Cestuis Que 

Trust Inter Se. ' 

Where a contraet for the development of a mine provided that certain 
money should be paid to W. by a flrm to be ehecked out by W. on com- 
plainant's orders, W. was trustée of the fund for both complalnant and 
the flrm, and hence the firm was not liable to complalnant for W.'s f ailure 
to check out the fund as required. 

[Ed. Note. — For other cases, see Trusts, Dec. Dig. § 145.*] 

3. Damages (§ 118*) — Beeach of Contkact. 

Where the only relief provided for the second party to a mine develop- 
Ing contraet for C.'s failure to make a dividend producing mine out of 
the property in question was the forfeiture of C.'s stock, such forfeiture 
constituted their entlre measure of damages for C's default, both as 
against him and the mining company. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. § 118.*] 

In Equity. Suit by F. J. Catterlin against Matthew Voney and oth- 
ers for an accounting, in which the Williamsburg Mining Company was 
made a party défendant. After answering the bill, défendants filed an 
alleged cross-bill, and subsequently, one White having obtained judg- 
ment against the mining company, Voney, Hamilton & Walker sue to 
enjoin him from sequestering the property of the mining company. 
Bills dismissed. 

J. F. Boothe, for plaintiff. 

D. J. Haynes and Lewis C. Garrigus, for Voney, Hamilton & 
Walker. 

J. N. Brown, for Williamsburg Mining Company. 

WOLVERTON, District Judge. The Williamsburg Mining Com- 
pany is an incorporation under the laws of the state of Oregon, having 
a capital stock of $500,000 divided into 500,000 shares, with a par 
value of $1 per share. On February 14, 1906, F. J. Catterlin, who 
claimed to be the owner of 251,000 shares of the capital stock of this 
concern, entered into an agreement with Voney, Hamilton & Walker, 
of St. Louis, Mo., a firm consisting of Matthew Voney, Charles E. 
Hamilton, and James M. Walker. 

The agreement purports to be tripartite between Catterlin, of the 
first part, Voney, Hamilton & Walker, of the second part, and the 
St. Louis Trust Company, of the third part. By the terms and stipu- 
lations of the agreement Catterlin grants unto Voney, Hamilton & 
Walker the exclusive right, for a period extending to March 14, 1906, 

•For other cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to sell, at not less than 35 cents per share, 150,000 shares of the stock 
of the mining company then owned by Catterlin, but by him, under 
said agreement, set àside for the use and benefit of ail the stock- 
holders of the concern; the condition being that, after $12,000 has 
been realized by the sale of 48,000 shares for cash, the balance of the 
150,000 shares, to wit, 103,000 shares, shall be at once surrendered 
to Voney, Hamilton & Walker, and the title thereof shall vest in thein. 
The right granted to sell this stock is termed an "option," and it is 
further agreed that, concurrently with the acceptance of the option by 
Voney, Hamilton & Walker, they shall produce a buyer or buyers for 
not less than 13,000 shares of said stock, together with the purchase 
price of $3,000 in cash, at the depositary designated; that Catterlin 
shall deposit the 150,000 shares of stock with such depositary, and, 
further to secure his faithful performance of the stipulations on his 
part in the event of the acceptance of the option by Voney, Hamilton 
& Walker, that he will, within three days after such acceptance, de- 
posit with said depositary 101,000 other shares of the stock of said 
mining company, the same being also his individual property. 

Catterlin further agrées that, in the event the option is accepted, 
said $3,000 shall be by him, within 30 days after the receipt of the 
same, invested to secure the equipment of the mine and mill of said 
mining company with a concentrator; that with the aid of said con- 
centrator said mine will be made to pYoduce, for six months after 
April 13, 1906, a monthly dividend of one-half per cent, upon the 
capital stock of the company, the requisite ore being available for tlie 
purpose ; and that he will, within 30 days after the receipt by him in 
Portland, Or., of the said sum of $3,000, hâve in opération said con- 
centrator, and demonstrate by the clean-up at the end of the first month 
the ability of said mine to produce and yield to the stockholders for 
the period of six months thereafter a monthly dividend of not less 
than one-half per cent, on the capital stock, or that he will forfeit 
said block of 101,000 shares to Voney, Hamilton & Walker, if the 
sworn statement required to be made on or before April 15, 1906, 
by the duly accredited représentative of both parties does not show 
that said mine is a dividend producer as stipulated. Catterlin fur- 
ther agrées that he will refrain for six months after the acceptance 
of the option from presenting against the mining company certain 
claims owned and controlled by him, aggregating about $9,000, and 
only in the event that it is shown that said mine is a dividend producer 
as stipulated shall the depositary place to the crédit of Catterlin, in 
the Merchants' National Bank at Portland, Or., ail sums received, and 
as fast as received, up to the said sum of $9,000, for stock sold subsé- 
quent to the sale of the 13,000 shares, and that, as soon as any money 
is received by Catterlin to the crédit of said $9,000, he will apply the 
same in payment of the indebtedness specified of said mining com- 
pany; that, in case it is found that said mine is not a dividend pro- 
ducer as stipulated, then the depositary shall return to the several pur- 
chasers of stock the proceeds of such sales, upon surrender of the 
stock, and the title and right of possession of such stock so surren- 
dered shall at once vest in Catterlin. 
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Catterlin further agrées that six days before the last date of said 
contingent acceptance of the option he will cause the directors of the 
mining company to bind themeslves to produce monthly sworn state- 
ments touching the expenses and profits of said mine for a period 
of six months after the installment of the concentrato.r, and that if, 
after six months of the opération of said mine, the sajTie is demon- 
strated to be a failure as a required dividend producer, he will for- 
feit to Voney, Hamilton & Walker not only said block of 101,000 
shares, but also the unsold portion of the block of 150,000 shares of 
stock, reserving, however, the right to redeem said stock by return- 
ing, within 30 days after conclusive démonstration of failure, the 
purchase price of ail stock actually sold and paid for at the office of 
said depositary. It is further agreed that if, after six months' opéra- 
tion of the concentrator, the said mine is a dividend producer as re- 
quired, then Catterlin is entitled to a return of the block of 101,000 
shares of stock and the unsold portion of the subject-matter of the 
option, plus accrued dividends on both. A board of arbitrators is then 
provided, for determining whether, after due trial, the mine bas been 
shown to be.a dividend producer as stipulated, in case of a disagree- 
ment upon the subject. 

If the option is not accepted prior to March 14, 1906, then ail stock 
deposited by Catterlin is to be returned to him. 

The depositary named in the agreement ref used to accept the obliga- 
tions imposed upon it, or to become in any way bound by the agree- 
ment. 

On April 25, 1906, Voney, Hamilton & Walker, acting through 
Walker, and Catterlin modified such agreement, by stipulating that 
the parties would accept any other reputable trust company in St. 
Louis as a depositary under the agreement ; that the time allowed for 
the érection of the concentrator and the commencement of opérations 
should be extended 30 days; that the time for the first report to be 
made — April 25, 1906 — and the time within which Voney, Hamilton & 
Walker were to make sale of the balance of the 48,000 shares of stock 
were extended accordingly; that the time within which Catterlin 
agreed that the mine should be a dividend producer should be six 
months after the time fixed by the modified agreement for the com- 
mencement of the opération of the mine ; and that the claims held by 
Catterlin were not to be prosecuted in the meantime. It was further 
stipulated that the sum of $3,000, less the sum of $250 then paid to 
Catterlin, should be sent to James M. Walker, who was authorized 
to check the same out to the proper officer of the mining company 
as the same should be needed in payment for the concentrator and im- 
provements at the mine; the receipt of such officer to be a satisfac- 
tory voucher to Voney, Hamilton & Walker for such payments, Cat- 
terlin to furnish Walker from time to time with statements of amounts 
of money required, and Walker to honor such statements by making 
payments as stipulated without unnecessary delay. 

This cause originated by the complainant F. J. Catterlin filing a 
suit in equity in the state court agaïnst Voney, Hamilton & Walker 
îor an accounting, and for the recovery of the sum of $943.53, which 
177 F.— 34 
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sum it is alleged would be found due from the défendants to com- 
plainant upon such accounting. The suit is based upon the-contract 
and modification thereof, as above set out. A removal of the cause 
was had to this court. Subsequently the Williamsburg Mining Com- 
pany was made a party défendant, and the bill of complaint was 
amended accordingly. The défendants, after answering the bill, filed 
what they térm a "cross-bill," the arrangement of the parties being 
the same as in the original bill, whereby Voney, Hamilton & Walker 
set up the agreement between the firm and Catterlin, and seek a re- 
covery of certain moneys expended upon the mine in providing equip- 
ment, rriachinery, etc., and for labor and outlay connected therewith, 
amounting to the sum of $2,632.11. Recovery is also sought against 
the Williamsburg Mining Company. 

Somewhat later one H. White obtained a judgment in the state 
court against the mining company for $11,550, and, he being about to 
enforce such judgment by exécution, Voney, Hamilton & Walker in- 
stituted a suit in this court to enjoin him from sequestering the prop- 
erty of the mining company; said firm alleging that whatever rights 
White might hâve against said mining company were subordinate to 
their demand as shown by their cross-bill to the suit of "Catterlin. 

Eventually ail thèse proceedings were Consolidated. The évidence 
has been taken before a spécial examiner, and the cause has been sub- 
mitted after argument of counsel upon such évidence. 

On April 11, 1906, the board of directors of the mining company 
held a meeting, and, among other things, elected James M. Walker a 
director of the company. The agreement between Voney, Hamilton 
& Walker and Catterlin was brought to the attention of the board, 
and Catterlin was authorized to use the $3,000 to be raised by a sale, 
through Voney, Hamilton & Walker, of 12,000 shares of the capital 
stock of the company, and ail other moneys that might be or become 
available by reason of said agreement, in the installation of a con- 
centrator and the making of such other improvements as to him, act- 
ing in conjunction with Walker, might seem wise. The board, how- 
ever, disclaimed any purpose or intention of making the mining com- 
pany a party to the agreement. It is shown by the testimony, and is 
even admitted by ail parties to the controversy, that, while a concen- 
trator was purchased and put in opération at the mine, and other 
equipment and improvements were added, and much money was ex- 
pended in opérating the mine and the concentrator, Catterlin was 
wholly unable to make of the mine a dividend producer, as he agreed 
to do under the terms of the agreement with Voney, Hamilton & 
Walker. Indeed, no profit of any kind was ever derived from the op- 
ération of thç mine in pursuance thereof, so that Catterlin utterly 
failed to perform his part of the agreement in that respect. 

By the modified agreement, it will be seen that Voney, Hamilton 
& Walker were to forward the $3,000 to be derived from the sale of 
the first 12,000 shares of stock, less $250 theretofore paid to Catter- 
lin, to Walker, who was charged with the duty of checking the same 
out as needed for making the necessary improvements upon the mine. 
It is alleged by Voney, Hamilton & Walker that, in pursuance of such 
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arrangement, said firm paid out for such improvements and labor at- 
tending the work $3,633.11, and that, by reason of Catterlin's failure 
to make of the mine a dividend producer, they are entitled to recover 
the same from CatterUn and the mining company. By a letter of date 
August 3, 1906, Catterhn, acknowledging his default, agreed to refund 
by August 15th whatever portion of the $3,000 was expended by him, 
and to leave the question of compensation to which Voney, Hamilton 
& Walker were entitled for their services in selHng the stock, and the 
rate of interest to be allowed buyers on return of stock sold them by 
Voney, Hamilton & Walker, to a board of arbitrators, and that, in 
case he was unable to refund the money as agreed, he would forfeit 
his stock as per the original agreement, without défense or cost of 
expense on the part of Voney, Hamilton & Walker. Catterlin tes- 
tifîes that Voney, Hamilton & Walker answered this letter, through 
their attorney, to the effect that they would accept the money paid, 
with the additional expenses they claimed they were out and the com- 
mission, namely, $3,040. It is not clear what is meant by this answer. 
But I take it that Voney, Hamilton & Walker were willing to ac- 
cept a refund of the money paid out by them, together with their 
commissions claimed for the sale of such stock, and this is the theory 
upon which they base their cross-bill. 

I am satisfied that Walker was constituted a manager along with 
Catterlin to direct the improvements to be made upon the mine and 
the work to be done in working the mine and reducing the ores. This 
I deduce from the action of the board of directors of the mining com- 
pany in electing Walker a director, the modified agreement' whereby 
Walker was made the custodian of the fund, with authority to check 
the same out as needed, and the testimony of Catterlin saying that 
Walker had charge of the mine. 

I conclude that the complainant Catterlin is not entitled to recover, 
because : First, it is admitted that he did not perf orm his part of the 
agreement in making of the mine a dividend producer, as he stipulated 
he would do; and, second, Walker was as much a trustée of the fund 
in question for Catterlin as he was for Voney, Hamilton & Walker, 
and a refusai or failure of Walker to check upon the fund in his hands 
would not render Voney, Hamilton & Walker liable to Catterlin. 

It seems to be suggested that the only relief provided for on be- 
half of Voney, Hamilton & Walker, in case of a breach of the agree- 
ment on the part of Catterlin, was the forfeiture to them of Catter- 
lin's stock, and hence that Catterlin, by forfeiting his stock, would be 
entitled to recover what money was obtained for the sale of stock un- 
der the so-called option. But it is a rule of law that a party to a con- 
tract is never entitled to recover while he himself is in default, and 
this is Catterlin's condition. Nor do I think that Voney, Hamilton & 
Walker are entitled to relief against Catterlin or the mine, because, 
first, they hâve agreed, in efïect, that a forfeiture to them of Catter- 
lin's stock shall constitute the measure of their damages. The agree- 
ment évidences a venture on the part of Voney, Hamilton & Walker, 
as well as on the part of Catterlin, to exploit the mine; they being 
willing to rely upon the undertaking of Catterlin to make the mine; 
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a dividend producer, and, if he did not, then to accept a forfej'turc 
of Catterlin's stock in discharge of his default. The letter of August 
2d, instead of being an agreement to refund, strengthens this view. It 
constitutes but an offer to refund, along with a proposition to submit 
the matter of compensation of Voney, Hamilton & Walker for sale 
of stock, and the interest question to arbitration. This offer was never 
accepted on the part of Voney, Hamilton & Walker, and hence never 
ripened info an agreement. It is the latter clause of this offer that 
emphasizes the foregoing construction of the original agreement, 
reading as follows: 

"If I am unable to refund the money as per contract will surrender stock 
held by you as forfeited as per contract wlthout défense or any expense wliat- 
ever to you." 

This letter was directed to C. E. Hamilton, it is true; but it was 
designed for the firm, and has the same effect as if so directed. This 
last clause in the offer was but a reaffirmance of the condition of the 
original agreement, to remain in effect in case the offer was not ac- 
cepted by Voney, Hamilton & Walker, or Catterlin himself was not 
able to refund by the date designated. 

It follows from thèse considérations that both the bill of complaint 
and the cross-bill must be dismissed. So, also, will Voney, Hamilton 
& Walker's bill of complaint against White for an injunction be dis- 
missed. Voney, Hamilton & Walker are entitled to their costs and 
disbursements against Catterlin. The suits having been Consolidated, 
no costs will be allowed to White. 



In re TRACT & CO. 

Ex parte TRACT. 

(District Court, S. D. New Tork. February 28, 1910.) 

1. Courts (§ 376*) — United States Courts— State Laws. 

On an application to a court of banlîruptcy for an injunction and order 
to prevent a county district attorney from uslng, and a trustée in bank- 
ruptcy from permitting the use, of books of the bankrupt in criminal pro- 
ceedings, no question arises Involving the Constitution of the state; the 
jurisdictlon of the court dependlng on the bankruptcy act (Act July 1, 
18^8, c. 541, 30 Stat. 544 [U. S. Oomp. St. 1901, p. 3418]) and the Consti- 
tution of the United States. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 376. *j 

2. CoNsiiTUTioNAL Law (§§ 206, 255*) — Privilège of Witness— Examina- 

TION. 

The provisions of the New Tork state Constitution in regard to seif- 
Inerimination by witnesses do not raise any question under Const. U. S. 
Amend. 14. 

[Ed. Note. — For other cases, see Constitutlonal Law, Dec. Dig. §§ 206, 
255.*] 

3. Bankruptcy (§ 238*) — Examikation— Peivilege— Waivee. 

Where a bankrupt, on the commencement of the bankruptcy proceed- 
Ings, surrenders his books to the receiver wlthout raislng the question ot 
privilège as to their use against him, so far as it Is a proper use of the 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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books by the trustée In bankruptcy to allow prosecuting authorltles to 
use them, the bankrupt Is chargea! le with knowledge of tbat right, and 
bis surrender of the books waives bis privilège. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 238.*] 
4. Bankruptcy (§ 242*) — Powebs and Duties or Trustée— Use or Books of 
Bankbupt. 

Where a bankrupt surrenders bis books to a receiver appointed at the 
commencement of the bankruptcy proceedings, who transfers tbem to the 
trustée in bankruptcy, it is proper for the trustée to permit their use by 
State prosecuting authorlties against the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. 5 242.*] 
6. Bankruptct (§ 242*) — Use of Bankeupt's Books— Statutoby Provisions. 

Bankr. Act .Tuly 1, 1898, c. 541, § 7, subd. 9, 30 Stat. 548 (U. S. Comp. 
St. 1901, p. 3425), requiring the bankrupt to submit to an examinatioxi, 
but provlding that no testimony given by him shall be offered in évidence 
against him in any criminal proceeding, so far as It affects the right of 
tbe trustée to permit the use of books of the bankrupt by state prosecut- 
ing authorities, at most raises a question of competency of the évidence 
In tbe State court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 242.»] 

In the matter of the bankruptcy of Tracy & Co. Application by 
William W. Tracy for injunction and order to the district attorney of 
New York county and the trustée in bankruptcy. Denied. 

This is an application made to the bankruptcy court for an order enjolning 
the district attorney of Nevc York county and his assistants from ofEering in 
évidence any books of tbe petitioner, an adjudicated bankrupt, before the 
grand jury or in any criminal cause, or from takiiig copies from such books, 
or from retaining possession of such books, direeting them to turn the same 
back to the trustée in bankruptcy, direeting the trustée to take possession of 
the books, and not to deliver tbem to the district attorney, enjoining him 
from permltting them to Inspect, or tfjke copies from the same. A pétition 
In bankruptcy was flled on May 17, 1909, against three copartners, of whom 
the petitioner vras one. On the same day a receiver was appointed without 
their consent, who at once took possession of ail the books and papers of the 
petitioner, and, althougb the petitioner allèges this also was without his con- 
sent, he did not at the time raise any question of his constitutional privilège 
against self-incrimination, or attempt to assert his right to possession of the 
books. Subsequently the receiver was apiwinted trustée after adjudication, 
and delivered the books to public accountants. The respondent Kindieberger, 
an assistant district attorney for the county of New York, was put in charge 
of criminal prosecutions against the petitioner and his partners. By a sub- 
pœna duces tecum, issued against the accountants and with the connivanee 
and consent of the trustée, he obtained possession of the books and at the 
time of this application was proposing to use them as évidence before the 
grand jury of the county of New York. Tbe petitioner raises what he elaima 
to be his constitutional privilège to prevent the use of the books and to pre- 
vent the district attorney from making or using any copies of the books which 
he may obtain from their possession. 

Howard S. Gans and Joseph O. Morris, for petitioner. 
Charles S. Whitman, Dist. Atty., and Robert C. Taylor, Asst. Dist. 
Atty., opposed. 

HAND, District Judge (after stating the facts as above). It is first 
apparent that no question involving the Constitution of the state of 
New York exists in the case. Such jurisdiction as I may hâve dépends 
upon the bankruptcy act and the Constitution of the United States, 

"For other cases see same tcjpic £ § ndmbek in Dec. & Am. Digs. 1307 to date, & Rep'r Index*» 
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and as such thç Constitution of the state o'f New York cannot be in- 
volved. In this connection it is also apparent that, since Twining v. 
New Jersey, 211 U.. S. 78, 29 Sup- Ct. 14, 53 L- Ed. 97, the provisions 
of the New York state Constitution in regard to self-incrimination do 
not raise any question under the fourteenth amendment. 

There is, however, a question, under the fourth and fifth amend- 
ments of the United States Constitution, as to whether the provisions 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]) are in conflict with those amèndments. Had 
the petitioner, for example, resisted the receiver and been compelled 
by an order of contempt to turn over bis books, it might well be that 
he would retain a privilège. Boyd v. United States, 116 U. S. 616, 
6 Suç. Ct. 524, 29 L,. Ed. 746. I do not even say that the mère claim 
of privilège would not be enough to préserve his rights, or that he was 
obliged to wait for the receiver actually to obtain an order of contempt 
against him. It is not necessary to décide how far he must protest in 
order to préserve his rights. 

I» that case the question would bave arisen as to whether the bank- 
ruptcy act — section 70 (1) and section 2 (3) — is in violation of the 
fourth or fifth amèndments. Section 7 (9), even if the Word "testi- 
mony" covers books and papers seized, is not sufficiently broad to pro- 
vide the çonstitutional protection to a bankrupt, and it bas been held 
in a number of cases that a bankrupt may resist the delivery of his 
books, if he claims they are incriminatory. Re Hess (D. C.) 134 Fed. 
109 ; Re Kanter (D. C.) 117 Ped. 366 ; Re Harris (D. C.) 164 Fed. 
292; Re Hark (D. C.) 136 Fed. 986. It is not necessary to consider 
the rule laid down in Re Harris, supra, because that, as well as the 
other cases cited, ail arose when the bankrupt made timely protest 
against the surrender of his books. 

The :first question which arises is therefore whether the petitioner's 
rights survived the surrender of the books without claim of the un- 
doubted privilège which up till then he may hâve had. That the évi- 
dence, whether oral or documentary, is admissible is quite clear. Adams 
V. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. Ed. 575 ; Kerrch v. 
United States, 171 Fed. 366, 96 C. C. A. 258. Moreover, if freely 
given once, it may, of course, be used thereafter. Tucker v. United 
States, .151 U. S. 164, 14 Sup. Ct. 299, 38 L. Ed. 113. For the privilège 
is purèly personal, and may be waived. Brown v. Walker, 161 U. S. 
591, 597, ;16 Sup. Ct. 644, 40 L. Ed. 819. The delivery might bave 
been conditional ; but it .was not. Was not surrender of possession a 
waiver? Neither party bas cited any case very nearly in point; but 
I think there is not great difficulty. It is well settled that to testiiy 
without raising the point is a yyaïver; nor would any one deny that to 
produce the document for what one knew to be a judicial proceeding 
would be enough as well. The receiver was a judicial officer, whose 
duties in fact involved an inquisition in the affairs of the then alleged 
bankrupts. The question is whether they were not sufficiently advised 
of the use to which the books were to be put. If, as I shall try to 
show, it was a proper use of them by the trustée to allow the prose- 
cuting authorities to use them, the petitioner was chargeable with 
knowledge of that right. His surrender necessarily involved a recogni- 
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tion of the possibilities of ail legitimate uses to which they could be 
put when once he parted with them. If there were any such that he 
thought damaging to his interests, then was the time to assert his 
privilège of protection. 

The only remaining question is as to whether the use of the bocks 
by the trustée was improper, and whether the bankrupt's eventual 
rights in them were infringed. The petitioner insists that the trustee's 
duties are confined to the administration of the estate, and it is no 
part of those duties to assist in the prosecution of the bankrupt. I do 
not mean to say that the trustée has any such duties, or that he is de- 
linquent when he does not aid a prosecution. It is one thing, how- 
ever, to say that he has no such positive duties, and another to say that 
it is an abuse of his powers so to assist. If the trustée proposed to 
show the books to trade rivais of the bankrupts, so as to préjudice them 
in re-establishing themselves in business, it would clearly be a wanton 
and illégal misuse of power. However, the trustée is an officer of this 
court, and this court cannot remain impartial, a disinterested spectator, 
when the issue is of the détection and prosecution of crime. It can- 
not, and, of course, it does not, assume that this petitioner, or any one 
else, is guilty of any crime ; but when the responsible authorities of a 
State institute lawful proceedings to inquire into acts which may be 
criminal, in due course of law, that is a public purpose to which no 
court can remain indiffèrent, whether the prosecution be before the tri- 
bunals of the United States or of the state of New York. Any docu- 
ments which are in our possession, and to show which is not illégal, 
will, I hope, always be open to the inspection of'any public officer 
charged with the prosecution of crime. So long as the petitioner re- 
tained his constitutional privilège, he might décline to assist any prose- 
cution against himself, or he might surrender to this court his books 
only on condition; but, when he waives it, he must waive it for ail 
those purposes for which courts exist, and I cannot limit them, so as to 
exclude the proposed use hère. He must be, therefore, charged with 
knowledge that the court recognizes a public propriety, incident to the 
purposes of its own existence, in the use of ail documents to ascertain 
the truth as to the violation of law. 

It may be asked whether the same rule would apply if the trustée 
proposed to use the books in aid of the prosecution of a claim not prov- 
able in bankruptcy. Perhaps it could not, because in civil matters our 
law has in many ways remained inert towards assisting in the dis- 
closure of facts. But in any case the instance is not parallel. There 
is a public interest in the investigation of the violation of the laws, 
which does not exist in the case of merely civil controversies. It is 
true that in Blum v. State, 94 Md. 375, 51 Atl. 26, 56 L. R. A. 322, 
the Court of Appeals of Maryland reversed a conviction for the ad- 
mission of books taken by a receiver; but that décision is certainly not 
the law of the fédéral courts, after Adams v. New York, supra, which 
holds thàt the competency of the testimony does not dépend upon the 
mode of its acquisition. That case was followed by the Cook county 
criminal court in People v. Swarts, 8 Am. Bankr. Rep. 487. However, 
in State v. Strait, 94 Minn. 384, 102 N. W. 913, the Suprême Court 
of Minnesota declined to quash an indictment when the trustée had 
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gone before the grand jury. It is true in this case, also, that the évi- 
dence was good, whoever presented it; but, dictum for dictum, the 
case at least meets Blum v. State. Nor, in view of the, surrender of 
the books in this case without protest, does it matter that in that case 
the bankruptcy proceeding was voluntary, while hère it was not. 

So far as section 7 (9) of the act goes, it raises a question at most of 
the competency of the testimony in the state courts (Burrell v. Mon- 
tana, Idi U. S. 572, 34 Sup. Ct. 787, 48 L. Ed._1133), and it does not 
arise in this proceeding. I cannot décide what is compétent proof for 
conviction in New York, nor need I say that I will restrain a trustée 
from offering books to the district attorney of New York county be- 
cause they may prove to contain only incompétent testimony. The 
courts of New York are as much bound by the laws and Constitution 
of the United States as I, nor may I suppose them less willing or able 
to construe or enforce them. 

This disposes of ail the petitioner's contentions, but that based on 
Potter V. Beal, 50 Fed. 860, 2 C. C. A. 60. That case arose on what 
was construed to be a final decree upon a bill in equity asking the de- 
livery to the complainant of his trunk full of documents taken by the 
receiver of a bank. Two points were decided : First, that because he 
suspected the trunk to contain incriminatory documents, the district at- 
torney could not intervene ; second, that there could not be a distribu- 
tion of documents, constituting final decree, without any évidence at 
ail. The language of the opinion is no broader, though in the analogies 
Judge Putnam uses he refers to the practice upon production of docu- 
ments in equity by motion. The case has no bearing whatever in this 
case, because it was in a suit to retover the papers from the receiver, 
which this petitioner does not even ask, and because to ail the papers 
the receiver had prima facie no right, as they had ail been taken from 
complainant's possession. I must say that I cannot see the least bear- 
ing of ail this upon the case at bar. 

Pétition denied. 



TJNITED STATES v. ZAVE3:.0 et al. 
(Circuit Court, N. D. Alabama, S. D. March 25, 1910.) 

1, Arbest (I 9*) — Privilèges— Fbebdom from Abkest. 

The privilège of a witness of freedom from arrest under civil process 
during the time he reasonably ■consumes in going to, attending, and re- 
turning from court to his home Is to insure due administration of Justice. 

[Ed. Note.— For other cases, see Arrest, Cent. Dig. §§ 20-32; Dec. Dig. 
« 9.*] 

2. CoNTEMPT (§ 6*) — Service of Civil Peocess on Witnesses— Statutes. 

Where witnesses were brought by the United States to testlfy In a 
crimlual proceeding from another state, and duly subpœnaed, and after 
the terminatlon of the proceeding they were served with civil process by 
the aequltted défendant in an action for malicious prosecution growlng 
out of thelr testimony, such act Constituted a "contempt" of court, withiu 
Eev. St. § 725 (D. S. Comp. St. 1901, p. 583), llmitlng the jurisdlction of 
the fédéral courts to punish a misdemeanor committed in the présence of 
the court or so near as to obstruct the administration of justice, though 

*For other cases see same topic & { numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the service was not in the courtroom nor in its immédiate viclnity ; the 
court's Power being construed to extend as far as necessary to ttie protec- 
tion of the witness. 

[Ed. Note.— For otlier cases, see Contempt, Cent Dig. §§ 6, 10, 13; Dec. 
Dig. § 6.* 

For ottier définitions, see Words and Plirases, vol. 2, pp. 1489-1492; 
vol. 8, p. 7614.] 

Contempt proceedings against B. Zavelo and certain others for serving 
civil process on witnesses under subpœna by the United States to tes- 
tify in a criminal proceeding by the United States against Zavelo and 
others, during a witness' attendance at the court. Prosecution sus- 
tained in part. 

O. D. Street, U. S. Atty. 

C. B. Powell, for défendants. 

GRUBB, District Judge. This matter cornes tip for décision upon a 
rule served upon the respondents, at the instance of the United States 
attorney, citing each of them to show cause why they should not be 
attached for a contempt of the Circuit Court arising out of the facts 
herein set out. 

The respondent Zavelo was a défendant in a criminal prosecution 
in the District Court. Certain witnesses for the government were 
brought to Birmingham, the place of trial of this cause, by it from an- 
other State, but were regularly subpœnaed as witnesses in the cause. 
After the termination of the criminal suit, which resulted in an ac- 
quittai of the respondent Zavelo, Zavelo instituted civil suits for 
malicious prosecution, arising out of the criminal prosecution, against 
the witnesses who had testified in behalf of the government, and caused 
process to be executed on said witnesses, after the disposition of the 
criminal case, but before the witnesses had left, or had had reasonable 
opportunity to leave, the place of trial on their return journey to their 
homes. The other respondents were the attorneys of record of Zavelo 
in the civil suits and the state officers who served the civil process on 
the witnesses and persons who assisted the officers in making sucli 
service. 

The question presented is as to the extent of the privilège of wit- 
nesses to be exempt from the service of civil process, which did not 
involVe arrest, while attending another court in another cause, and as 
to whether persons violating such privilège are in contempt of the 
court, in attendance upon which the witnesses were when so served. 

The privilège of a witness of freedom from arrest under civil 
process during the time he reasonably consumes in coming to court, 
attending upon it, and returning from it to his home, is well established 
by the authorities. Larned v. Griffîn (C. C.) 13 Fed. 590, and cases 
cited. As this privilège extends to the witness for a reasonable time 
after his discharge as a witness, to enable him to reach his home, it is 
clear that the reason supporting it is not altogether that the détention 
of the witness may prevent his présence and testimony in the cause at 
the term at which he is summoned to testify, by reason of his confine- 
ment under the writ of arrest. The probability that the fear of ar- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexât 
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rest itiay prevent his retum to the place of trial at a future term, if 
his présence be thereafter required, opérâtes also in support of the rule, 
as does the gênerai déterrent effect upon the attendance of witnesses 
at court of a contrary rule. The purpose of the privilège is not 
so much for the advantage of the witness as for the proper and 
efficient conduct of the court in the procuring of the necessary at- 
tendance of its witnesses. This being the reason of the rule, it seems 
clear that the différence in effect in this respect between writs of 
arrest and other civil processes is a différence of degree rather than 
one of kind. The déterrent effect would exist, but possibly not so 
forcibly, in the latter as in the former class of process. That the pos- 
sibility of being so subjected to service of process in a civil suit, which 
could not otherwise reach a witness, would be a material inducement 
operating to prevent his attendance upon court in ail cases in which his 
attendanc^ was optional and could not be enforced by subpœna, is 
manifest. This seems an ample reason for extending the rule to 
process, not involving arrest of the person; and the authorities support 
the extension, though not with unanimity. In re Healey, 53 Vt. 694, 
38 Am. Rep. 713 ; Bridges v. Sheldon (C. C) 7 Ped. 17-45 ; Atchison 
V. Morris (C. C.) 11 Fed. 582. Contra : Blight v. Fisher, 3 Fed. Cas. 
704; Ex parte Schulenberg (C. C.) 35 Fed. 211. 

As the privilège is for the advantage of the court, as well as for the 
witness, it seems tha,t the willful violation of the privilège should con- 
stitute a contempt of the court, and that the setting aside of the service 
of the process would not adequately and completely redress the wrong, 
at least in so far as it directed against the court. This view is sustained 
by the three first cases cited above. In 16 Am. & Eng. Ency. Pleading, 
983, the rule is stated as follows : 

"It Is generally held that a person who causes the arrest of a privlleged 
party or procures the service of a summons In violation of privilège may be 
punlshed for contempt of the court, whose guaranty of protection Is thus vio- 
lated." 

To what extent is this conclusion modified with respect to fédéral 
courts by the provision of section 725, Rev. St. U. S. (U. S. Comp. 
'St. 1901, p. 583), which limits the jurisdiction of the fédéral court to 
punish for contempt to three classes of cases : (1) Misbehavior of any 
person in thé présence of the court or so near thereto as to obstruct 
the administration of justice; (2) misbehavior of officers of the court 
in their officiai transactions ; and (3) disobedience or résistance to any 
lawful wrjt, process, order, rule, decree or command of the court by 
any person ? 

So far as this proceeding relates to the attorneys, it would seem that 
their açt in kriowingly causîng the writ to be served on privileged wit- 
nesses w'ould cônstitute misbehavior of officers of the court in their 
officiai transactions. The attorneys for the défendant, Zavelo, in the 
criminal case, were also his attorneys in the -civil case brought by him 
against the witnesses, and in which the process was issued and served 
on them. 

The acts relied on the United States attorney were not committed in 
the immédiate présence of the court. Were they committed so near to 
it as to obstruct the administration of justice? The tendency to ob- 
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struct justice is just as effectually accomplished by causing process to 
be served on witnesses, while in attendance on the court, though net 
in its immédiate présence, as by causing it to be served on them in the 
immédiate présence of the court. The willful arrest on civil process of 
a witness, before his testimony had been given, but while he was away 
from the courtroom during a recess, would be too palpable an obstruc- 
tion of the administration of justice to go unredressed. Yet if the rule 
is limited to acts obstructive of justice, committed in the courtroom 
or its immédiate vicihity, it would necessarily go unpunished. The 
true rule would seem to be that the power of the court extends as far 
as the necessity of protection to the witness. The privilège of the wit- 
ness extends to his sojourn at the place of trial and his trip in coming 
and going between such place and his home. The power of the court 
to punish a willful violation of the privilège should be equally broad, 
or the privilège would be a futile one to the witness ; and the power of 
the court to procure the attendance of witnesses, with or without sub- 
pœna, would be impaired. Wrongful conduct, the inévitable consé- 
quence of which is to obstruct the administration of justice, will be 
construed to hâve occurred near enough to the présence of the court 
to accomplish that resuit which is, in fact, accomplished by it. 

The witnesses, upon whom process was served, were under subpœna. 
They were held in attendance upon the court by its writ, order, or 
process. Implied in that order was the protection of the court ex- 
tended to them against any violation of their exemption from service 
of civil process while in attendance upon the court. Any willful viola- 
tion of such privilège, with knowledge of its existence, would consti- 
tute a violation of the order, writ, or process of the court, and a con- 
tempt. The statute would be narrowly construed, if limited to dis- 
obedience by the person to whom the order was directed. If others, 
not embraced in the order, by compulsion prevented the person to 
whom it was directed, from obeying it, they would be guilty of dis- 
obedience and résistance of it, within the meaning of the statute. In 
the case of United States v. Shipp, 203 U. S. 563, 37 Sup. Ct. 165, 
51 L,. Ed. 319, the Suprême Court adjudged the défendants, who were 
merely members of the mob, equally, with the sheriff and his deputies, 
to hâve violated the court's order, and to be in contempt therefor. In 
the case of Bridges v. Sheldon (C. C.) 7 Fed. 45, the court said, as to 
the effect of section 735 : 

"Still thls court, as are ail fédéral courts, Is limited In Its power to punish 
for contempt. Their power extends only to mlsbehavlor In the présence of 
the court, or so near as to obstruct the administration of justice, or of the of- 
flcers of the court, or to disobedience or résistance of any lawful writ, process, 
order, rule, decree, or command of the courts. Rev. St. U. S. § 725. The mas- 
ter was actlng under the authority of the court when he made the order. A 
disturbance of the master's proceedings would hâve been a contempt of the 
court ; and, had any one undertaken by force to prevent the défendants from 
attendlng the examination of witnesses ordered, probably no one would con- 
tend it was not a contempt. Thîs interférence was of the same nature ; stlU 
it is not punishable as a contempt, unless it was done In disobedience of, or 
résistance to, an order of the court. Thls does not mean a wrltten order al- 
ways, but only an exercise of authority, constitutlng a requirement. Had a 
writ of protection Issued, as one might, there would hâve been no question l)ut 
that there was an order to be regarded. But, as before shown, the actual ex- 
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istence of such writ neither makes nor adds to the protection. The order to 
take testlmony Igsued under- the authority of the court carried with it the pro- 
tection of the court from the service of foreign process in attending the taking. 
That protection was an order. McNeiirs Case, G Mass. 364. The service of 
the process was a dlsobedienee of the order. The service of the process in 
Hall's Case was denominated a dlsobedienee of the writ, in the opinion of the 
court. 1 Tyler [Vt.] 274. The conduct of the orator constltuted a contémpt of 
the authority of the court, whether it was so actually intended or Bot." 

A différent conclusion would imperil the administration of justice, 
since it is always possible for persons to accomplish acts of obstruction 
away from the immédiate présence of the court as effectually as within 
it, and to prevent the enforcement of the court's order or process, 
though not included in its mandate, and so, in either case, to defeat the 
administration of justice with impunity. A fair construction of sec- 
tion 725 would extend its provisions so far, and only so far, as is im- 
perative to confer authority on the courts to prevent ail persons from 
engaging in acts directly obstructive to their proper conduct, by punish- 
ment thereof as contempts of its authority. 

The défendants Brown and Cooper will be discharged from the 
rule, as it is not shown that they had knowledge that the parties upon 
whom the process was served were within the protection of this court 
when served. The other défendants are adjudged to be in contémpt 
of this court, of which they will be permitted to purge themselves upon 
payment of the costs of this rule and causing to be set aside the service 
obtained in each of the suits instituted upon any and ail of said wit- 
nesses, within 30 days from the date of the rendition of this order, 
otherwise, they will be required to pay a fine of $50 each and the 
costs of this proceeding. 



DtJNN et al. v. ONEIDA OOMMUJSTITT, Limited, et aL 
(Circuit Court, N. D. New York. March 26, 1910.) 

1. EXCHANGK OF PEOPEBTY (§ 11*) — ^TlTLB— DBLIVKRY AND ACCEPTANCB. 

Pursuant to a contemplated contract for electrlc power, the electric 
Company offered to exchange two 40-cycle motors in question for two 60- 
cyele motors défendant then had in opération, the electric company agree- 
ing to extend its wires to defendant's switch board and défendant to in- 
stall the motors and do ail wiring in connection therewith. The electric 
contract dld not refer to the exchange of the motors and was never car- 
ried out The 40-cycle motors were sent to defendant's premises, but 
were never installed, nor were the eO-cycle motors disconnected or deliv- 
ered to the electric company or its receivers. Défendant wrote the electric 
company's receivers that it had decided to keep the 60-cycle motoi's and 
returned those shipped by plaintlfE to be exChanged, but subsequently re- 
fused to do so. Held, that title to the motors so shipped to défendant for 
exchange never passed to it, but that défendant elected to rescind the 
exchange contract, and was bound therefore to return the motors to de- 
fendant or account for thelr value. 

[Ed. Note. — For other cases, see Exchange of Property, Dec. Dlg. § 11.*] 

2. EXCHANQB OF PEOPEETY (§ 10*) — BEEACH OF 00NIEACT>-DAMAQES— TjIEST. 

AThere an agreement for an exchange of electric motors was niade pur- 
suant to a contemplated contract for electric power, and, the power con- 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tract not having been performed, défendant elected to rescind the ex- 
cûaiige wlthout asserting any lien on the eleetrlc company's motors, de- 
llvered in accordance with such contract, défendant could not thereaf ter 
claim a lien on sncli motors for .damages' alleged to hâve been sustaiued 
by the electric company's breach of the power contract. 
[Ed. Note. — For other cases, see Exchange of Property, Dec. Wg. § 10.*1 

Action by George W. Drnn and others, as receivers of the Madison 
County Gas & Electric Company against the Oneida Community, Lim- 
ited, and another. Decree for complainants. 

This is an action by the above-named receivers against the défendants, the 
Oneida Community, Limited,' and Stephen R. Léonard, to recover four 40-cycle 
motors in the possession of the défendants or their value alleged to be about 
$1,200, and which motors said receivers claim are the property of the Madison 
County Gas & Electric Company, one of the corporations of which they are 
receivers appointed by this court. The only questions novp before the court 
are, first, the question of title ; and, if that is f ound in favor of the complain- 
ants, second, hâve défendants, or either of them, a lien on such motors which 
justifies the rétention of possession? It was stipulated that if the actual 
value of such motors becomes material, or if the amount of certain damages 
sustained by the défendants becomes material, the questions shall be sent to 
a spécial master for évidence on those points. 

Abram J. Rose and George B. Curtiss, for complainants. 
Will B. Crowley, for défendants. 

RAY, District Judge. Prior to January 8, 1907, the défendants 
had some conversation with H. W. Cofifîn representing the Hudson 
River Electric Power Company, which in turn represented and con- 
trolled the Madison County Gas & Electric Company, that being a 
subsidiary company of the Electric Power Company, as to the making 
of a contract by which the said Power Company was to furnish power 
to the Oneida Community, Limited, a corporation. The Empire State 
Power Company was also a subsidiary company of the Electric Power 
Company, and it was contemplated that the contract was to be between 
the Empire Company and the Oneida Company. January 8, 1907, the 
Electric Power Company, by CofiSn, wrote the Oneida Company a let- 
ter stating the terms of a contract it would rrtake for f urnishing power 
or electrical energy, the amount it would furnish, and the price to be 
paid. The oflfer was : 

"We will enter into a 5 or 10 year contract to supply," etc. 

In giving the terms of the contract to be entered into, the letter said : 

"We will exehange the two 20 horse power 60-cycle motors and the two 10 
horse power 00-cycle motors which you now hâve in use, provided they are in 
good condition, for two 22 horse power 40-cycle motors and two 12 horse power 
40-cycle motors without cost to you. We will extend our wires to your switch- 
board at our expense, and you are to install the motors and do ail wiring in 
connection therewith, and such wiring and material as is necessary for your 
lighting System." 

The letter concluded as f ollows : 

"We think it would he possible to work out a penalty clause in our proposed 
contract coverlng possible interruptions that would be mutually sntlsfactory, 
but the basis of such a clause will hâve to be decided upon at a future confer- 

•For other cases see same topic & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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encei We expect to be able to demonstrate that our power Is coûstant and 
reliable." 

The Oneida Company assented to the proposition contained in the 
letter of Coffin, and a written contrâct was prepared dated March 15, 
1907, and sent to Mr. Léonard of the Oneida Company accompanied by 
the f ollowing letter : 

"Enclosed I hand you three copies of the proposed power contrâct wlth the 
changes suggested by you. The wording of the minimum clause paragraph 
is slightly changed, but the new wording makes the terms plainer, and is pre- 
cisely in efCect to the proposed clause which I prepared. I think you will find 
ail other conditions will be agreeable. If possible, I would be glad to hâve 
you exécute thls contrâct, and mail to me to-morrow at Amsterdam, N. Y., 
where I will hâve the offlcers of the Empire State Power Company and the 
Hudson River Electric Power Company exécute same, and return one of the 
copies to you. I expect to be in the Utica office Thursday forenoon, and, if 
désirable to consult me for anything, please call Bell Téléphone #1672." 

The Oneida Company did exécute the written contrâct submitted and 
returned it as requested. This written contrâct contains no référence 
whatever to an exchange of motors or to the letter or its provisions. 
July 1, 1907, the Electric Power Company wrote the Oneida Com- 
pany: 

"I refer to yours of June 24th, and beg to advise you that 2-12 H. P. forty- 
cycle motors hâve been shipped to Oneida, and our local manager, Mr. E. J. 
Kennedy, has been instructed to deliver same to you." 

No letter of June 24th is in évidence. 

The f ollowing mutual concession is in the case: 

"It Is conceded that after the writing of the letter, Eixhiblt A (that of Jan- 
uary 8, 1907), and the acceptance of the proposition therein made by the Oneida 
Oommunity, Limited, the Hudson River Electric Power Company took the 
four motors in question to the premises of the Oneida Communlty, Limited, 
and left them theré ; that they were not installed or connected with any elec- 
trical machlnery, nor hâve they ever been ; that the four motors, two 20 H. 
P, 60-cycle, and two 12 H. P. 60-cycle motors mentioned in Exhibit A as be- 
longing to the Oneida Community, Limited, were at the time Exhibit A was 
written In use on the premises of the Oneida Community, Limited, and bave 
been ever since used by the Oneida Community, Limited, and never bave been 
dlsconnected or in the possession of the Hudson River Electric Power Com- 
pany or any of the défendants in the equity action or of the receivers or ten- 
dered to them." 

Also : 

"That neither the Hudson River Electric Power Company nor the Empire 
State Power Company ever completed or carried out the contrâct for the fur- 
nishing of electric light and power to the Oneida Community, Limited." 

About November 1, 1908, thèse receivers were appointed by this 
court in an equity action wherein Eben H. Gay and another were 
plaintiffs and the Hudson River Electric Power Company and seven 
other subsidiary companies, including the Madison County Gas and 
Empire State companies were défendants, the bill alleging insolvency, 
etc., and having for its object the winding up of such corporations. 

It would seem that the exchange of motors was treated in a way as 
an independent proposition, as it was not included in the written con- 
trâct or referred to in any way therein. As it was not included in 
the written contrâct, that proposition of exchange of motors might be 
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considered as having been abandoned as part of the contract to furnish 
power. There was some correspondence between the companies after 
the contract was signed by the Oneida Community, Limited, but I find 
no référence to the motors until we corne to a letter of February 11, 
1909, written by the receivers to the Oneida Company, Limited, which 
reads as f oUows : 

"Conflrmlng our récent conversation by téléphone, relative to the 12 and 
22 H. P. motors which you hâve at Kenwood, wlU you klndly advlse us as 
soon as possible what you désire to do. You will remember that you were 
to Write me In relation to the matter and I wiU appreciate the information as 
soon as it Is convenlent for you to let me hâve it." 

The motors were not returned, and February 11, 1909, the Oneida 
Company, Limited, wrote C. H. Peddrick, Jr., representing the re- 
ceivers, as foUows: 

"After tallîing wlth you over the 'phone the other day In regard to the 
motors, we received a letter from Mr. De Lano and copies of letters from 
your office asking that the matter be straightened out as promptly as possible. 
Mr. Léonard bas written to Mr. De Lano explaining the situation. I hâve 
looked fhe matter up from the facto ry end, and as long as the power situation 
is so unsettled we hâve decided to keep the motors that we purehased at the 
time we expected to receive power from you, and return the four motors that 
you shipped us, and that were to be exchanged for the 60-cycle 250 volt which 
we own. Undoubtedly you would still follow out your part of the contract 
by replacing the motors in the new shop should you at any time in the future 
be in position to supply the 40-cyele energy. Assumlng that such would be 
the case, we are holding the motors awaltlng instructions from you. We can 
send them on to Oneida by team if you so direct." 

March 17, 1909, Mr. Peddrick wrote said company as f oUows . 

"I refer to my communication to you under date of March 9th regarding the 
return of the 40-cycle motors. I do not désire to bother you unuecessarily 
witb this matter, but I should llke to know if you are intending to return 
thèse motors, and, if so, about when." 

To this the Oneida Company rephed: 

"Answering your letter from Mr. Peddrick to Mr. Marble we hâve to say 
that certain considérations hâve appeared in regard to thèse motors whereby 
the question «f returning them to you at thls.time bas corne up for discussion. 
We hope to give you some further definite Word in the matter before long.'" 

Other correspondence foUows, but I find nothing that bears on the 
real question in the case, viz. : Were the motors deHvered to and ac- 
cepted by the Oneida Community, Limited, so that title passed? They 
were not installed or put in use by the Oneida Company. It is évident 
they were to be used in a reconstruction of the plant of that company 
so as to accommodate itself to the supply of power it was contracting 
for. The Oneida Community, Limited, did not disengage or take out 
the motors they owned and had in use and which it was to give in ex- 
change for the motors in question, or send or offer to send them to the 
power company. The Oneida Community, Limited, did nothing to in- 
dicate an acceptance of such motors. , The letter of January 8th stated : 

"We will extend our wires to your switchboard at our expense and you are 
to install the motors and do ail wiring in connection therewith and such wiring 
and material as Is necessary for your lightlng System." 
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; It was a part of the exchange pf motors that the po.wer company 
was to extend its wires to the Oneida Company's switchboard, which 
it did not do, and the Oneida Company was to install the motors, which 
it did not do. It did put in some additional wiring, but so far as ap- 
pears this had nothing to do with the exchange of motors. The let- 
ter of February 11, 1909, from the Oneida Community, Limited, to 
Peddriclc, is a plain élection to consider the proposed barter or trade 
or exchange of motors as abandoned. The Oneida Community, Lim- 
ited, had decided to keep the motors it had purchased and which it had 
in use and "return the four motors that you shipped us," thèse being 
the motors in question. 

If the title to thèse four motors in question hère vested in the Oneida 
Community, Limited, when placed on their premises, then the title to 
the ones that company had in use and which they decided tô keep (the 
6jO-cycle 350 volt motors) vested in the Hudson River Electric Power 
Company. I do not understand that A. can say to B., "I will give you 
my white horse for your bay mare," and on B.'s saying, "I will do it," 
and on A. bringing his white horse on the premises of B. to make the 
exchange, lose title to both horses, B. asserting that as the white horse 
is delivered he will keep it, and that as the bay mare has not been 
taken from the stable and delivered he will keep that also. When that 
becomes the law, grand larceny or horse larceny will hâve been sanc- 
tioned by the court so deciding. Hère, assume that it was a sale of 
motors to be paid for by other spécifie motors, it is évident that the 
acceptance of the motors in question was to be accompanied by a de- 
livery of the motors then in the plant of the Oneida Community, Lim- 
ited. But this latter company elected not to accept or keep the motors 
placed on its premises by the Hudson River Electric Power Company 
but to return them, and to this the power company assented. It also 
elected not to part with the motors it owned and had in use in ex- 
change for the others, and to this the power company assented. The 
contract of sale was rescinded or abandoned by mutual consent. It 
was evidently the intention of the parties that delivery by the power 
company and acceptance by the Oneida Company was to be accompa- 
nied by a surrender of the motors owned and in use by the Oneida 
Company. Clearly the Oneida Company had the right with the assent 
of the power company to rescind and not perform the contract or aban- 
don it, and when the élection was made and assented to by the receivers 
it was too late for the Oneida Company to claim it had purchased 
the motors and that title had vested, and that it was entitled to retain 
possession under and by virtue of the contract. Graves v. White et 
al., 87 N. Y. 463, 465. In this case at page 465, of 87 N. Y., Finch, 
J., ail concurring, says : 

"We think the ruling of the General Tenu, was right It rests upon a foun- 
datlon common to ail contracts that two persons who are compétent to make 
a contract are compétent to waive or abandon it, and, when both concur in 
such waiver or abandonment, their united assent dissolves the contract, and 
the rights of each under it are ended. This was long ago held as to contracts 
respecting personal property." 

This would be conclusive of this case even had there been a delivery 
by the power company and an acceptance by the Oneida Company, for 
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a contract rescinded or abandoned places the parties in the same posi- 
tion they were before it was made. The Oneida Company was not 
only to exchange motors, but to install those it received from the power 
Company. This it elected not to do. If the contract was entire and the 
power company failed to perform, the Oneida Company had the right 
to stand on the contract, perform on its part and sue for damages, or 
to rescind or abandon the contract. This last is what it elected to do, 
not having installed the new motors or delivered the ones it was to 
give in exchange, and in such case it could not retain what it had ob- 
tained possession of under the contract. See Graves v. White, et al., 
supra. The court there said : 

"If the plaintiff oould hâve stood upon the contract and compelled perform- 
ance or recovered damages for the breaeb, she was not bound to adopt that 
remedy, but had the right to bring ejectment to recover bacb her land. In 
so doing, and giving the prellminary notice to surrender possession, she, too, 
gave her assent to the abandonment of the contract, and the parties who made 
it having thus by mutual assent rescinded it, its vitality was gone, and it 
ceased to exist. Nelther party, thereafter, could involte its ternis or protection 
as agalnst the other ; and the plaintiff was at liberty to maintaln ejectment 
to recover the possession of the land to which she had a légal titie." 

In Hubbell v. Pac. Mut. Ins. Co., 100 N. Y. 41, 47, 2 N. E. 470, the 
court, said: 

"Either party not in default may compel performance by the other, or, 
treating the refusai as an abandonment, may himself join in the abandon- 
ment and so terminate the contract and destroy its existence. Graves v. White, 
87 N. Y. 463 ; New Eng. Iron Co. v. Gilbert El. R. R. Co., 91 N. Y. 168. If 
in such case the breach on one side Is such as to indicate an intent to abandon 
or repudiate the agreement, the other party may assent and so the contract 
be dissolved." 

See, also, Harris v. Hiscock, 91 N. Y. 340, 343, where a lease was 
abandoned by mutual consent. Brewster v. Wooster, 131 N. Y. 473, 
30 N. E. 489, is to the same effect, and it also holds that when a con- 
tract is rescinded or abandoned by mutual acts or consent, the consid- 
ération or property received must be returned. This is clearly so when 
the one who has received property into bis possession elects to rescind 
or abandon the contract and return the property that has come into 
his possession. That is precisely what the Oneida Company did. True 
it did not actually return the motors in its possession but it elected and 
promised so to do. However, I hold that the motors in question hère 
were never delivered to or accepted by the Oneida Community, Lim- 
ited ; that the motors never became its property. They were there for 
installation in pursuance of an agreement which neither party fully 
performed, and which the Oneida Company elected not to perform, 
and in which élection the power company acquiesced on the promise of 
the Oneida Corripany to return its property. Later the Oneida Com- 
pany took the position that it either owned the motors or that it has 
a lien thereon because of damages sustained by reason of the non- 
performance of the agreement by the power company to furnish light 
and power. If the contract to furnish power and exchange motors is 
treated as entire, then it was abandoned by mutual consent in its en- 
tiretywith an élection to return the motors and no claim for damages 
I7T P.— 35 
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for its breach exists or can be sustained. Harris v. Hiscock, 91 N. 
Y. 340, 344, 345. The court said : 

"The lease was canceled by mutual agreement under seal. The fallure of 
the arbltratlon cannot restore the abandoned contract. No suit, therefore, 
can be malntalned upon It for It does net exlst. If Hiscock remalned in pos- 
session he was not In under the lease. If he was liable for anythlng It was 
not for the rent reserved. If he can sue for anything it is not upon the cove- 
nants in the lease. It can only bè for compensation for Its surrender." 

If that part of the letter of January 8, 1907, relating to the motors 
and not included in or referred to in the written contract is treated as 
an indépendant agreement or contract, then it was abandoned by mu- 
tual consent, and no claim for damages can be recovered under it or 
based thereon, but there would be a claim for damages arising on the 
written contract executed subsequently to the writing of the letter. 
If any claim for damages exists it is on a contract that has nothing 
whatever to do with the motors in question, except incidentally. I do 
not know of any rule of law or of equity that gives a lien on prop- 
erty to satisfy a claim for damages under such circumstances. The 
agreement or élection to return the motors was absolute and uncon- 
ditional. No lien was asserted. There was an unconditional promise 
to return the motors instead of an assertion of the contract and an in- 
sistence on compliance therewith, or a suggestion that the motors would 
be retained as compensation: in whole or in part for damages sustained. 
Having full knowledge of ail the facts, the élection made and con- 
veyed to the receivers was that the Oneida Community, Limited, had 
decided to keep the motors it owned and had in use, and which were 
to be given by it in exchange for the motors the power company was 
to furnish, and return to the receivers the motors it was to receive in 
exchange, and which the power company had placed on its premises 
for installation in place of the motors to be sent to it. I can only look 
at the transaction as an élection to abandon the agreement to exchange 
motors, and when that élection was made the agreement for such ex- 
change had no validity — it was endedi — and each party stood where it 
did before the motors were sent to the premises of the Oneida Com- 
pany. There was a sufficient considération. The exchange of motors 
involved (1) the furnishing by the power company of the four motors 
in question for installation; which it did by placing them on the prem- 
ises of the Oneida Company for installation by it; (3) the taking oiit 
of the motors the Oneida Company owned and had in use which it was 
to do, but did not do ; (3) the installation of the motors f urnished by 
the powCr company in place of the ones removed, which the Oneida 
Company was to do, but did not do; and, (4) finally, the delivery 
by the Oneida Company of the removed motors to the power company, 
which was not done. Thèse three things, to be done by the Oneida 
Company in order to effect the exchange, it elected. not to do, and 
said, "I will return the new motors you sent hère." This was assented 
to and was an effectuai mutual abandonment of the contract of ex- 
change. Thereupon the power company became entitled to the motors 
in question or their value. WilHston on Sales, § 593, p. 98S, and cases 
cited. I know of no principle of equity that will permit a rétention 
of thèse motors. "In the absence of anything to show a contrary in- 
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tent on the part of the parties, a contract for the exchange of property 
must be performed on both sides conçu rrently." Brennan v. Ford, 46 
Cal. 7 ; Pead v. Trull, 173 Mass. 450, 53 N. E. 901 ; 17 Cyc. 833. The 
Oneida Company was in default. It did net perform; it elected to 
abandon and return the motors. There was no waiver of performance 
on the part of the Oneida Company by the power company except in 
the mutual abandonment on the élection to surrender and return thèse 
motors. Neither party to an exchange of property can put the other 
in default except by a full performance on its part or an offer to per- 
form. Royal V. Dennison, 109 Cal. 558, 42 Pac. 39; Pead v. Trull, 
173 Mass. 450, 53 N. E. 901 ; Hamilton v. Crossman, 130 Pa. 320, 18 
Atl. 634; Crabtree v. Levings, 53 111. 526. So far as the exchange 
of property was concerned, it is seen that the power company fully 
performed on its part, and the only party in default was the Oneida 
Company, whereupon it elected to abandon the exchange and return 
the motors in question, and gave notice of such élection, which was 
acquiesced in by the power company. This abandonment as we hâve 
seen ended the contract, and lef t the power company the owner of the 
property in question as between it and the Oneida Company, the Mad- 
ison County Gas & Electric Company being the real owner. In this . 
view of the case it is immaterial whether there was a delivery of the 
motors in the first instance. The contract having been abandoned with 
an élection to return the motors, they became the property of the power 
company. As no crédit was contemplated, it had a lien until the other 
motors were delivered, which under the agreement to return ripened 
into a right of possession. 

Within the cases cited the receivers are entitled to the motors in 
question, and there will be a decree accordingly, or for their value if 
not surrendered, in which case it will be sent to a master to take évi- 
dence as to the actual value thereof. The decree should provide for 
such référence. 



LAWRENCE v. SOUTHERN PAC. CO. et al. 
(Circuit Court, E. D. New York. March 4, 1910.) 

1, Courts (§ 343*) — Fédéral Couets— Pbacticb>-Removal dp Action— Foe- 

BIGN BXECUTOBS OP DBCEASED DEFENDANT. 

A suit cannot be instituted agalnst executors In a fédéral court in a 
State other than tlie one In which they hâve taken out letters, where Ju- 
risdlction dépends on diversity of citizenship, nor can a pendlng suit 
against the testator be revived against such executors, unless ancillary 
letters are taken out in the state where the suit is pending. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. Il 915, 916; Dec. 
Dig. § 343.*] 

2. COUBTS (§ .343*) FEDERAL COUBTS— I^OSS OP JuBISDICTION— DeATH OP IN- 

DISPENSABLE Party. 

À suit in a fédéral court may be dlsmissed on motion for want of juris- 
dlction on the death of a défendant who Is an indispensable party, where 
such fact plainly appears from the pleadings, and the executors of the 
décèdent cannot be brought in, but if there is doubt on the question, and 

*For other cases see same toplc & § n0Mbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It appears that the suit liiay be sepnrable, It should not be so dlsmlssed, 
nor when there Is a possJbillty of revival against the executors, untU aft- 
er the lapse of a reasonable time. 

[Ed. Note.— For other cases, see Courts, Cent DIg. §§ 015, 916; Dec. 
Dig. § 343.*] 

In Equity. Suit by Walter B. Lawrence against the Southern Pacific 
Company, Frédéric P. Olcott, the Central Trust Company of New 
York, the Farmers' Loan & Trust Company, the Metropolitan Trust 
Company of the City of New York, the Houston & Texas Central 
Railroad Company, and the Houston & Texas Central Railway Com- 
pany. On motion to dismiss. Motion denied. 

See, also, 166 Fed. 341. 

Dittenhoefer, Gerber & James (A. J. Dittenhoefer, H. Snowden 
Marshall, and David Gerber, of counsel), for complainant. 

Joline, Larkin & Rathbone (Arthur H. Van Brunt and Henry V. 
Poor, of counsel), for défendants Central Trust Company of New 
York, Southern Pacific Company, and Houston & Texas Central Rail- 
road Company. 

CHATFIELD, District Judge. The complainant, stating that he 
sues on behalf of himself and other stockholders of the Houston & 
Texas Central Railway Company who may be similarly situated and 
who may come in, has brought an action in equity in the Suprême 
Court of Queens county, since removed into the Circuit Court for this 
district, against the Southern Pacific Company, the Central, the Met- 
ropolitan, and Farmers' Loan & Trust Companies, the Houston & 
Texas Central Railroad Company, and the Houston & Texas Central 
Railway Company, and also one Frédéric P. Olcott, who happened at 
the time of certain transactions to be président of the Central Trust 
Company, and to hâve bid in the property of the Houston & Texas 
Central Railway Company at a sale held under the decree of the United 
States Circuit Court for the Eastern District of Texas, in which suit 
the claims of the Southern Pacific Company and certain mortgagees, 
Consolidated in the one action, were lef t undetermined and a reorganiz- 
ation efïected between the Southern Pacific Company, certain trust 
companies, and many of the bondholders. Upon May 4, 1888, a decree 
in the Consolidated action was entered ordering a sale of the entire 
property upon the defaults on the various mortgages recited in the 
decree. AH possible défenses were withdrawn, the decree was entered 
substantially by consent, and at the sale held in pursuance of this de- 
cree the property was bid in, according to the terms of the reorganiza- 
tion agreement, by Mr. Olcott. The new or reorganized corporation 
was called the Houston & Texas Central Railroad -Company, and the 
property bought in by Mr. Olcott was transferred to that company, ex- 
cept certain lands which had been pledged as security for the bonds of 
the old company and thèse lands were conveyed by Mr. Olcott as 
security to three trust companies, one of which was the Central, who 
advanced money or made loans under the terms of the reorganization 
agreement. The bondholders of the old company accepted the bonds 
of the new company, but, according to the complaint in this action, the 

*For other cases aee same topic & | nvmbsr lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 



LAWRENCE V. SOUTHERN PAC. CO. 5é9 

minority stockholders of the old company refused to pay the assess- 
ments which were demanded, and ultimately ail of the stock of the new 
company was taken over by the Southern Pacific Company, which now 
holds the same ; certain guaranties having been made by the Southern 
Pacific Company at the time of so doing. 

The complainant allèges unequal treatment, so far as the minority 
stockholders are concerned, on the part of the Southern Pacific Com- 
pany, and the existence of a trust upon the stock of the reorganized 
railroad in the hands of the Southern Pacific Company. The complaint 
also allèges that the défendant trust companies hâve no bénéficiai in- 
terest in the lands purchased by Mr. Olcott and conveyed for trust 
purposes to each of thèse trust companies, and that the complainant 
has requested the directors of the old company to commence an action 
for an accounting against the Southern Pacific Company, Mr. Olcott, 
or any of those named as défendants in this action, and that thèse 
directors hâve refused so to do. 

It is further alleged that thèse directors hâve taken the position that 
neither the Southern Pacific Company nor Mr. Olcott should be called 
upon to account or afford any relief to the minority stockholders who 
are said to be some one hundred in number ; and the relief prayed for 
is that the Southern Pacific Company be held to hâve acquired and 
to hold the capital stock of the reorganized Texas Company and the 
profits and earnings received therefrom as trustée for the minority 
stockholders, as their rights may appear; that an accounting be had 
f rom the Southern Pacific Company ; that it be adjudged that neither 
of the three défendant trust companies nor Mr. Olcott had a bénéficiai 
interest in the lands ; that after the carrying out of the trust agree- 
ments by the trust companies the surplus of the lands, which would 
then revert to Mr. Olcott, be transferred, assigned, and delivered to the 
old railway company, and an injunction and the appointment of a re- 
ceiver to carry the decree into efifect (in which injunction the prayer 
asks that Mr. Olcott be also included) is demanded. 

The action thus instituted was removed into the United States court 
by the Southern Pacific Company, Frédéric P. Olcott, and the Houston 
& Texas Central Railroad Company, appearing specially. The péti- 
tion on removal states that the défendants Olcott and the Central Trust 
Company had aiready appeared in the action, but that the time to an- 
swer had not expired. A motion to remand was denied upon the 
ground that the trust companies were not indispensable parties to the 
action. 

It then appeared that the défendant the Houston & Texas Central 
Railway Company had not been served, and had no intention of appear- 
ing voluntarily, and that Mr. Olcott had subsequently died in the state 
of New Jersey, letters testamentary having been taken out by his exec- 
utors in that state. A suggestion to that effect has been entered upon 
the minutes of this court by a motion to dismiss the complaint upon 
the ground that the action cannot proceed without Mr. Olcott or his 
représentatives, and that the complainant can neither bring thèse rep- 
résentatives in as parties défendant nor hâve they voluntarily joined 
in the action, nor taken out ancillary letters within the state of New 
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York. This pàrticular motion is made by the défendants the Southern 
Pacific Company, the Houston & Texas Central Railroad Company, 
and thè Central Trust Company. It appears that subséquent to the mo- 
tion to remand, a plea in bar, to the effect that the Houston & Texas 
Central Railway Company was an indispensable party to this action, 
had been interposed by the défendants who did appear, namely, the 
Southern Pacific Company, Mr. Olcott, the Houston & Texas Central 
Railroad Company, and also the Central Trust Company. A replica- 
tion on the part of the complainant was filed before Mr. Olcott's death. 

If Mr. Olcott or his représentatives are necessary and indispensable 
parties to the trial of any cause of action set forth in the complaint, 
then the action must be held to hâve abated. If there be a cause of ac- 
tion which would not abate, and as to which the suit can be revived by 
bringing iri the proper parties to give the court necessary jurisdiction, 
or if there be an alleged cause of action vi^hich can be litigated without 
Olcott's représentatives, then a dismissal should not be granted. It 
appears f rom the complaint that Mr. Olcott was a proper party to be 
joined as défendant, and, if ail of the issues relating to thèse transac- 
tions are to be settled between the parties in one action, Mr. Olcott or 
his représentatives would be an indispensable party to the détermina- 
tion of the précise issue that is raised with référence to his rights. But 
it does not foUow that the death of Mr. Olcott raised the question of 
abatement ôf the entire action, nor does the possibility of revivor, 
Whether made as against his représentatives or by them, détermine 
whether he was an indispensable party to the suit. A suggestion upon 
the record would allow the executors to make a motion for revivor 
under section 955, Rev. St. (U. S. Comp. St. 1901, p. 697); and in the 
same way,' upon such a suggestion entered on the record, the case 
might proceed under the terms of section 956, Rev. St., as to any par- 
ties or issues in which Mr. Olcott or his représentatives were not re- 
quired for the. adjudication of theîr claims. Where the proposition 
that an action has abated is raised by other défendants, but where the 
possibility of revivor exists up to the time of trial, it- would seem that 
the question of the lack of necessary or indispensable parties may be 
raised by motion, but should not be determined summarily, when, as 
in the présent instance, the absence of the alleged necessary parties is 
based upon the fact that the executors of Mr. Olcott's estate hâve not 
as yet applied for letters within the state of New York; and hence 
can neither be sued nor are in a position to bring suit. Jessup v. 111. 
Cent. R. Co. (C. C.) 36 Fed. 735; Picquet v. Swan, 5 Mason, 561, Fed. 
Cas. No. 11,135. 

It is évident that a suit could not be instituted against executors in 
another state than where they hâve taken out letters upon a cause of 
action in the fédéral court in which jurisdiction is based upon citizen- 
ship. I^ewis v. Parrish, 115 Fed. 285, 53 C. C. A. 77 ; Skifï v. White 
(C. C.) 127 Fed. 175. Nor can a suit be revived against executors in 
some state other than that in which they hâve been authorized to act 
in their représentative capacity, unless ancillary letters shall be ob- 
tained in the state where the action is pending. Filer & Stowell Co. v. 
Rainey (C. C.) 120 Fed. 718. A détermination that jurisdiction does 
not exist if the cause of action be not separable can be disposed of 
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upon motion, if the question of jurisdiction is plainly ascertainable 
from the pleadings, and dépends solely upon the statement of the cause 
of action. But if there is any doubt as to the question^ qt if there is 
a possibiHty of revival, then the action should be dismissed on motion 
only for lack of prosecution and unreasonable delay. In the présent 
case, the resuit of a dismissal would be to put the plaintiiï out of court, 
with no détermination of the rights of the minority stockholders as 
against the Southern Pacific Company and the Texas Railroad Com- 
panies, under the reorganization plan, and without,any détermination 
upon the plea *at bar which bas been already interposed. 

A further plea, based upon the ground of the necessity or indis- 
pensability of représentation on the part of Mr. Olcott's executors, 
could be considered in connection with the plea already interposed, and, 
if the complainant can maintain a cause of action or prove that it bas 
a cause of action against the Southern Pacific Company and the Hous- 
ton & Texas Central Railroad Company, which can be litigated in 
the absence of the Houston & Texas Central Railway Company and 
of Mr. Olcott's représentatives (who seem to be entitled to a reversion 
of the lands in question), this court should not dismiss the action solely 
upon the ground that another suit may be necessary. The complain- 
ant is thé one to détermine whether a new action can be brought in one 
jurisdiction against ail of the parties concerned in the différent issues 
presented by the présent complaint. The complainant also must con- 
sider the necessity which be will be under of bringing an action against 
Mr. Olcott's représentatives if the présent suit should bedetermined in 
favor of the minority stockholders against the railroads ; and it would 
seem that the question of whether Mr. Olcott's représentatives or heirs 
should ultimately bè called upon to reconvey a reversionary interest is 
separable from the cause of action against the railroad companies, 
That cause of action is not dépendent upon the existence of any rever- 
sionary interest or balance after the application of the collatéral to the 
payment of the bonds «^ccured by that collatéral; nor (if the persons 
holding title should theu refuse to coniply with any demand) upon 
ability of the complainant or any other minority stockholder to impress 
a trust upon the reversion. Mr. Olcott was no hiore necessary to the 
détermination of the claim against the railroad companies, except as 
he might wish to appear and défend bis own action, than are the trust 
companie.s, who must administer their trusts so as to be able to account 
to ail of those who are entitled to such an accounting. 

For both of thèse reasons, therefore, the présent motion must be 
denied. 
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UNITED STATES v. MASON (four cases), 

(Circuit Court, D. Massachusetts. Mareh 4, 1910.) 

Nos. 45-48. 

1. EmbezsxeMbnt (S 34*) — Sufficienct or Indictment— "To Embezzle" Dœ- 

FINED. 

In an Indîctment agalnst a public offlcer for embezzlement of public 
funds alleged to bave been in bis possession as sucb offlcer, the rule ap- 
plled that It Is Bufficient to charge that be embezzled tbe same, witbout 
more. 

[Ed. Note. — For other cases, ses Embezzlement, Cent. Dig. §§ 53, 84; 
Dec. Dig. § 34.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2350-2358; 
vol. 8, p. 7649.] 

2. Embezzlement (§ ,28*) — Indictment— Funds Embezzled— Deschiption. 

An indictment for embezzlement speoifying the amount of money alleged 
to hâve been embezzled, and stating that the grand jury is unable to give 
further information, sufflciently describes the funds. 

[Ed. Note. — For other cases, see Embezzlement, Cent Dig. $ 42; Dec. 
Dig. § 28.*] 

& Embezzlement (§ 21*) — Clekks of Fedebal Courts — Fées and Emolu- 
ments — OWNERSHIP. 

Money received by a clerk of a Circuit or. District Court of the United 
States as fées and émoluments Is not public money of the United States 
when so received witbln tbe meanlng of Rev. St § 5490 (U. S. Comp. St 

1901, p. 3704). 

[Ed. Note. — For other cases, see Embezzlement, Cent Dig. § 29; Dec 
Dig. § 21.*] 

4. Clebks or Courts (§ 61*) — Clerks of Fedebal Couets— Eetdens of Fées 
AND Emoluments— Oath. 

The provision of Rev. St § 833 (D. S. Comp. St 1901, p. 642), that the 
semiannual returns regulred thereby to be made by district attorneys, 
clerlts of tbe Circuit and District Courts, and marshals sball be verified 
by the oath of the officer maklng the same was not repealed by implica- 
tion with respect to tbe returns by clerks by Appropriation Act June 28, 

1902, c. 1301, § 1, 32 Stat 475 (U. S. Comp. St. Supp. 1909, p. 239). 

[Ed.. Note. — For other cases, see Clerks of Courts, Dec. Dig. 61.*] 

8. Clerks of Coubts (| 61*) — Retubks of Fees— Oath— Authority to Ad- 
ministeb- District Judge. 

Tbe oath of a clerk of a District Court to bis semiannual return may 
be taken by tbe district judge. 

[Ed. Note. — For other cases, see Clerks of Courts, Dec. Dig. § 61.*] 

«. Clerks of Courts (§ 76*)— Indictment — Cleek of Fédéral Couet— Falsb 
Oath to Retukn. 

The provision of Rev. St. f 833 (U. S. Ctomp. St 1901, p. 642), and of 
Act June 28, 1902, c. 1301, § 1, 32 Stat. 475 (U. S. Comp. St. Supp. 1909, 
p. 239), requirlng clerks of the District Court to make semiannual returns 
of fees and émoluments on the Ist days of January and July of each year, 
or withln 30 days tbereafter, Is a mère régulation ; and the fact that tbe 
return is not made until after tbe e.x:piration of the prescribed time Is 
no défense to an indictment cbargiug the clerk with perjury in making 
a false oath to sueh return. 

[Ed. Note. — For other cases, see Clerks of Courts, Dec. Dig. § 76.*] 
*For other cases see same topic & § numbiir la Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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The f ollowing îs a copy of the indictment in case No. 45 : 

"ïhe United States of America. 

"At a District Court of the United States of America, for the District of 
Massachusetts, begun and holden at Boston, withln and for said district, on 
the first Tuesday of December in the year of our Lord one thousand nine 
hundred and nine. 

"First Oount. The jurors for the United States of America, withln and for 
the District of Massachusetts, upon thélr oath, présent that Frank H. Mason, 
of Boston, In said district, during ail of the year nineteen hundred and elght 
was, and ever since then has been, an offleer of the United States, to vvlt, 
clerk of the District Court of the United States for the District of Massachu- 
setts, and, on the first day of February, in the year nineteen hundred and nine, 
had in his possession and under his control, to wlt, at Boston aforesaid, cer- 
tain money of the United States, a partlcular description whereof is to said 
grand jurors unknown, to the amount and value of three hundred and elghty- 
seven dollars, which during said year nineteen hundred and eight had come 
Into his possession and under his control in the exécution of his office as such 
officer and clerk, and under authorlty and claim of authorlty as such ofBcer 
and clerk, and which he should, on said flrst day of February, in the year 
nineteen hundred and nine, ha,ve accounted for and paid to the United States 
at Boston aforesaid in the manner provlded by law ; and that said Frank H. 
Mason, on said first day of February, in the year nineteen hundred and nine, 
at Boston aforesaid, the same money unlawfully and felonlously dld embezzle. 

"Second Count. And the jurors aforesaid, on their oath aforesaid, do fur- 
ther présent, that said Frank H. Mason during ail of the year nineteen hun- 
dred and elght was, and ever slnce has been, an oflîcer of the United States, 
to wit, clerk of the District Court of the United States for the district of Mas- 
sachusetts, and on said first day of February, in the year nineteen hundred 
and nine, had in his possession and under his control, to wlt, at Boston afore- 
said, certain public moneys of the United States, a partlcular description 
whereof is to said grand jurors unknown, to wlt, moneys to the amount and 
of the value of three hundred and eighty-seven dollars, which during said 
year nineteen hundred and elght had come Into his possession and under his 
control In the exécution of his oflicer as such offleer, and under authorlty and 
claim of authorlty as such officer, and were a portion of a surplus of fées and 
émoluments of his said office over'and above the compensation and allow- 
ances authorlzed by law to be retalned by him for said year nineteen hundred 
and eight, which said public moneys said Frank H. Mason, on said first day 
of February, in the year nineteen hundred and nine, as such officer, was 
chargée!, by certain acts of Congress, to wlt, sections 823, 828, and 844 of the 
Revised Statutes of the United States, and the act approved June 28, 1902, 
32 Statutes at Large, chapter 1301, and by divers other acts of Congress, safely 
to keep; that said Frank H. Mason, on èaid first day of February, in the 
year nineteen hundred and nine, at Boston aforesaid, the same public moneys 
unlawfully dld fall safely to keep as requlred by said Acts of Congress, and, 
on the- contrary, the same then and there unlawfully did couvert to his own 
use, and that thereby said Frank H. Mason then and there was guilty of em- 
bezzlement of said public moneys so converted. 

"Thlrd Oount. And the jurors aforesaid, on their oath aforesaid, do further 
prosent, that said Frank H. Mason during ail of the year nineteen hundred 
and eight was, and ever slnce has been, an offleer of the United States, to wlt, 
clerk of the District Court of the United States for the District of Massachu- 
setts, and on said first day of February, in the year nineteen hundred and 
nine, had in his possession and under his control, to wlt, at Boston aforesaid, 
certain public moneys of the United States, a partlcular description whereof 
is to said grand jurors unknown, to wit, moneys to the amount and of the 
value o'f three hundred and eighty-seven dollars, which during said year nine- 
teen hundred and elght had come into his possession and under his control 
in the exécution of his office as such officer, and under authorlty and claim 
of authorlty as such officer, and were a portion of a surplus of fées and émolu- 
ments of his said office over and above the compensation and allowances au- 
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thorized bylaw to be retalned by him for said year nlneteen hundred and 
eight, whicB said public moneys said Frank H. Mason, on said first day of 
February, in tbe year nineteen hundred and nlne, as such officer, was chargea, 
by certain acts of Congress, to wit, sections 823, 828, and 844 of the Revised 
Statutes of thé United States, and the act approved June 2S, 1902, 32 Statutes 
at Large, chapter 1301, and by divers other acts of Congress, safely to keep ; 
that said Frank H. Mason, on said flrst day of February, in the year nineteen 
hundred and nine, at Boston af oresaid, the last-mentioned public moneys un- 
lawfuUy dld fail safely to keep as required by said acts of Congress, and, on 
the contrary, the same then and there unlawfully and fraudulently dld cou- 
vert to his own use, and that thereby said Frank H. Mason then and there 
was guilty of embezzlement of said public moneys so converted. 

"Fourth Count. And the jurors aforesaid, on their oath aforesaid, do further 
présent, that said Frank H. Mason during ail of the year nineteen hundred 
and eight was, and ever since then bas been, an offlcer of the United States, 
to wit, clerk of the District Court of the United States for the District of 
Massachusetts, and on said flrst day of February, in the year nineteen hun- 
dred and nlne, had In his possession and under his control, to wit, at Boston 
aforesaid, a portion of the money of the United States, a partlcular descrip- 
tion whereof is to said grand jurors unknown, to wit, money to the amount 
and of the value of three hundred and elghty-seven dollars, which during said 
year nineteen hundred , and eight had corne IntO his iwssession and under his 
control in the exécution of his office as such officer, and under authority and 
çlalm of authority as such offlcer, and was a portion of a surplus of fées and 
émoluments of his said office over and above the compensation and allowances 
authorlzed by law to be retained by hlm for said year nineteen hundred and 
eight, whlch money last aforesaid he should, on said flrst day of February, 
In the year nineteen hundred and nlne, hâve paid to the United States at Bos- 
ton aforesaid In the manner provided by law, and that said Frank H. Mason, 
on said flrst day of February, in the year nineteen hundred and nine, at Boston 
aforesaid, the same money unlawfully, wrongfuUy and fraudulently dld cou- 
vert to his own Personal use and embezzle. 

"Flf th iCount. And the jurors aforesaid, on their oath aforesaid, do further 
présent that Frank H. Mason, of Boston, in said district, at said Boston, on 
the twenty-flf th day of May, in the year nineteen hundred and nlne, said Mason 
belng then and there an offlcer, to wit, the clerk of the District Court of the 
United States for the District of Massachusetts, and a person charged, by 
certain acts of congress, to wit, sections 823, 828 and 844 of the Revised Stat- 
utes of the United States, and the act approved June 28, 1902, 32 Statutes at 
Large, chapter 1301, and by divers other acts of Congress, with the safe keep- 
ing of t;he public moneys of the said United States, and then and there having 
such public moneys in his charge as such officer and person, did then and there 
fail. In the manner follo'çvlng, safely to keep the same, that is to say, by unlaw- 
fully converting to his own use of the said public moneys the amount and value 
of three hundred and elghty-seven dollars. Whereby, and by force of the 
statute In such case made and provided, the said Frank H. Mason has com- 
mltted the crime of embezzlement. 

"Sixth Count. And the jurors aforesaid, on their oath aforesaid, do further 
présent that said Frank H. Mason, of Boston, In said district, at said Boston, 
on the tveenty-flfth day of May, in the year nineteen hundred and nine, said 
Mason belng then and there an officer, to wit, the clerk of the District Court 
of the tJnlted States for the District of Massachusetts, and a person charged, 
by certain acts of Congress, to wit, sections 823, 828 and 844 of the Revised 
Statutes, of the United States, and the Act approved June 28, 1902, 32 Statutes 
àt Large, chapter 1301, and by divers other acts of Congress, with the safe 
keeping of the public moneys of the said United States, and then and there 
havlug siiçh public moneys in his charge as such officer and person, did then 
and there fail, in the manner followlng, safely to keep the same, that Is to 
say, by unlawfully and fraudulently converting to his own use of the said 
public moneys the amount and value of three hundred and elghty-seven dollars. 
Whereby, and by force of the gtatute in such case made and provided, the said 
Frank H. Masôn has commltted the crime of embezzlement." 

The différent eounts herein are différent descriptions of the same acts. 
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The indictment in case No. 48 is as follows: 

"The United States of America. 

"At a District Court of the United States of America, for the District of 
Massachusetts, begun and holden at Boston, within and for said district, on 
the flrst Tuesday of December in the year of Our liovd one thousand nine hun- 
dred and nine. 

"First Count. The Jurors for the United States of America, within and 
for the Bistriet of Massachusetts, upon their oath, présent that Frank H. 
Mason, of Boston, in said district, at the several times of the committing of 
the sevesal offenses in this indictment hereafter chargea, was clerk of the 
District Court of the United States for the District of Massachusetts, and as 
such clerk was by law required to make to the Attorney General of the United 
States, on the first days of January and July, in each year, and In the form 
prescribed by said Attorney General, a written return for the half year euding 
on said days respectively, showing, among other things, ail the fées and émol- 
uments of his office, of every name and character, and ail the necessary ex- 
penses of hls office, and to verify such return by hls oath ; that said Frank 
H. Mason, on the twenty-fourth day of September, in the year nineteen hun- 
dred and eight, at Boston aforesald, then so being such elerk, came in person 
before tKe Honorable Frédéric Dodge, then and before that time judge of the 
District Court of the United States for the District of Massachusetts, and 
then and there made apd subscribed a certain déclaration and certiflcato in 
writing before said judge, on the occasion of his maklng hls return as aforesald 
as such clerk for the half year ending on the thirtieth day of June, in the year 
nineteen hundred and eight, and was, on the day first aforesald, there in due 
manner sworn by said judge touching the truth of the matters contained in 
said return, and took his corporal oath, before said judge, that said written 
déclaration and certiflcate by him the said Frank H. Mason subscribed was 
then just and true, he the said Frédéric Dodge as such judge then and there 
having compétent authority, and being a tribunal and offlcer having author- 
ity, to admlnister said oath and take said written déclaration and certiflcate ; 
and that said Frank H. Mason then and there falsely, corruptly, and willfuUy, 
and contrary to his said oath, dld in and by his said written déclaration and 
certiflcate déclare and certlfy certain material matters, among other things. 
in substance and to the effect that said return was in ail respects just and 
true, according to his best knowledge and bellef, and that he had neither re- 
ceived, directly or Indirectly, any other money or considération than therein 
stated ; that the total amount of fées and émoluments received in bankruptcy 
proceedings was six thousand flve hundred and flfteen dollars and elghty-flve 
cents ; that the total amount of fées and émoluments, not in bankruptcy pro- 
ceedings, eamed from parties other than the United States, was six hundred 
and thirty-four dollars and eighty-three cents ; and that the balance then due 
to the United States from him as such clerk was four thousand and nineteen 
dollars and forty-six cents ; whereas in truth and in fact said Frank H. Ma- 
son, at the time he' took said oath and made and subscribed said written 
déclaration and certiflcate, had, as he then well knew, received as such clerk, 
during said half year, fées and émoluments in bankruptcy proceedings a much 
greater total sum, to wit, the sum of six thousand six hundred and seventy- 
four dollars and eighty-flve cents, and had earned fées and émoluments, not 
in bankruptcy proceedings, from parties other than the United States, a much 
greater' total sum, to wit, the sum of six hundred and eighty-one dollars and 
eighty-three cents, and the balance then due to the United States from him as 
such clerk was a much greater sum, to wit, four thousand two hundred and 
twenty-five dollars and forty-six cents; and whereas in truth and fact said 
Frank H. Mason did not then believe It to be true that the total amount of 
such fées and émoluments so received by him in bankruptcy proceedings was 
sis thousand flve hundred and flfteen dollars and eighty-five cents, or that the 
total amount of fées and émoluments so earned by him, not In bankruptcy 
proceedings and from parties other than the United States, was six hundred 
and thirty-four dollars and eighty-three cents, or that such balance then due 
to the United States was four thousand and nineteen dollars and forty-six 
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cents; and so sald Frank H. Mason, at the tlme and place and In manner 
and form aforesaifl, unlawfully did commit wUlful and corrupt perjury. 

"Second Count. And the jurors aforesald, on their oath aforesaid, do fur- 
ther présent, that said Frank H. Mason, of Boston, in said district, at tlie 
time of the commltting of the offensé in this count of thls Indictmfent here- 
after charged, was clerk of the District Court of the United States for the 
District of Massachusetts, and as such clerk was by law required to make to 
the Àttorney General of the United States, on the flrst days of January and 
July, In each year, and in the form prescrlbed by said Attorney General, a 
wrltten retum for the half year endlng on said days respectively, showlng, 
among other things, ail the fées and émoluments of his office, of every name 
and character, and ail the necessary expenses of his office, and to verify such 
return by his oath ; that said Frank H. Mason, on the third day of February, 
in the year nlneteen hundred and nine, at Boston aforesaid, then so being 
such clerk, came In person before the Honorable Frédéric Dodge, theu and 
before that time judge of the District Court of the United States for the Dis- 
trict of Massachusetts, and then and there made and subscrlbed a certain déc- 
laration and certlflcate in writing before said judge, on the occasion of his 
making Els return as aforesaid as such clerk for the half year endlng on the 
thirty-first day of December, in the year nlneteen hundred and eight, and wns 
on the day in this count flrst aforesald, there in due manner sworn by said 
judge touching the truth of the matters contained in said return, and took 
his corporal oath, before said judge, that said wrltten déclaration and certlfl- 
cate by him the said Frank H. Mason subscrlbed was then just and true, he 
thé said Frédéric Dodge, as such judge, then and there having compétent 
authority, and being a tribunal and ofiieer having authorlty, to adminlster 
said oath and take said wrltten déclaration and certlflcate; and that said 
Frank H. Mason then and there falsely, corruptly and willfuUy, and contrary 
to his said oath, did in and by his said wrltten déclaration and certlflcate 
déclare and certify certain material matters, among other things, in substance 
and to the effect that said return was in ail respects just and true, accordlug 
to his best knowledge and bellef, and that he had nelther received, direetly 
or indirectly, any other money or considération than tberein stated ; that the 
total amount of fées and émoluments received In bankruptey proceedlngs was 
flve thousand and elghty-nine dollars and nlnety-flve cents; that the total 
amount of fées and émoluments, not in bankruptey proceedlngs, earned from 
parties other than the United States, was four hundred and flfty-flve dollars 
and thlrty-two cents; and that the balance then due to the United States 
from him as such clerk was one thousand six hundred and thirty-nlnè dol- 
lars and forty-one cents ; whereas, in truth and in faet, said Frank H. Mason, 
at the time he took said oath and ■■made and subscrlbed said wrltten décla- 
ration and certlflcate, had, as he then well knew, received as such clerk, dur- 
ing said half year, fées and émoluments in bankruptey proceedlngs a much 
greater total sum, to wlt, the sum of flve thousand two hundred and eight 
dollars and nlnety-flve cents, and had earned fées and émoluments, not in 
bankruptey proceedlngs, from parties other than the United States, a much 
greater total sum, to wlt, the sum of flve hundred and seventeen dollars 
and thlrty-two cents, and the balance then due to the United States from 
him as such clerk was a much greater sum, to wlt, flve thousand three hun- 
dred and eighty-nine dollars and nlnety-flve cents ; and whereas in truth 
and fact said Frank H. Mason did not then believe It to be true that the 
total amount of such fées and émoluments so received by him In bankruptey 
proceedlngs was flve thousand and eighty-nlne dollars and nlnety-flve cents, 
or that the total amount of fées and émoluments so earned by him, not in 
bankruptey proceedlngs and from parties other than the United States, was 
four hundred and flfty-flve dollars and thlrty-two cents, or that such balance 
then due to the United States was one thousand six hundred and thirty-nlne 
dollars and forty-one cents ; and so said Frank H. Mason, at the time and 
place and In manner and form in this count aforesaid, unlawfully did commit 
wlUful and corrupt perjury. 

"Third Count. And the jurors aforesald, on their oath aforesaid, do fur- 
ther présent, that said Frank H. Mason, of Boston, in said district, at the 
tlme of the connultting of the offense in thls count of this iudlctmeut hereafter 
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charged, was elerk of the District Court of the United States for the District 
of Massachusetts, and as such elerlv was by law required to malie to the Attor- 
ney Général o£ the United States, on the flrst days of January and .Tuly, in 
each year, and in the form prescribed hy said Attorney General, a written 
return for the half year endlng on said days respectlvely, shovving, among 
other thlngs, ail the fées and émoluments of his office, of every name and 
eharacter, and ail the necessary expeiises of hls office, and to verify such 
return by his oath; that said Frank H. Mason, on the eleventh day of Au- 
gust, in the year nineteen hundred and nine, at Boston aforesaid, then so 
being such clerk, came in person before the Honorable Frédéric Dodge, then 
and before that time judge of the District Court of the United States for the 
District of Massachusetts, and then and there made and subscribed a certain 
déclaration ànd certificate in writing before said judge, on the occasion of his 
making his return as aforesaid as such clerk for the half year ending on the 
thirtieth day of June, In the year nineteen hundred and nine, and was, on the 
day in this count flrst aforesaid, there in due manner svvorn by said judçe 
touching the truth of the matters contained in said return, and took his cor- 
poral oath, before said judge, that said written déclaration and certificate by 
hini the said Frédéric Dodge. as such judge, then and there having compétent 
authorlty, and being a tribunal and offlcer having authority, to admiuister 
said oath and take said written déclaration and certificate; and that said 
Frank H. Mason then and there falsely, corruptly and willfully, and contrary 
to hls said oath, did In and by his said written déclaration and certificate dé- 
clare and certify certain material matters, among other things, In substance 
and to the efifect that said return was in ail respects just and true, aceordlng 
to his best knowledge and bellef, and that he had nelther received, directly 
or indireetly, any other money or considération than therein stated ; that the 
total amount of fées and émoluments received In bankruptcy proceedings was 
six thousand three hundred and ninety-one dollars and fifty-eight cents ; that 
the total amount of fées and émoluments, not in bankruptcy proceedings, 
earned from parties other than the United States, was flve hundred and nine- 
teen dollars and twenty-three cents; and that the balance then due to the 
United States from him as such clerk was flve thousand two hundred and 
seventy-flve dollars and eighty-one cents ; whereas in truth and In f act said 
Frank H. Mason, at the time he took said oath and made and subscribed said 
written déclaration and certificate, had, as he then well knew, received as 
such clerk, during said half year, fées and émoluments in bankruptcy proceed- 
ings a much greater total sum, to wit, the sum of six thousand flve hundred 
and forty-two dollars and eight cents, and had earned fées and émoluments, 
not in bankruptcy proceedings, from parties other than the United States, a 
much greater total sum, to wit, the sum of five hundred and sixty dollars and 
seventy-three cents, and the balance then due to the United States, from him 
as such clerk was a much greater sum, to wit, five thousand four hundred and 
sixty-seven dollars and eighty-one cents; and whereas in truth and fact said 
Frank H. Mason did not then believe it to be true that the total amount of 
such fées and émoluments so received by him In bankruptcy proceedings was 
six thousand three hundred and ninety-one dollars and fifty-eight cents, or 
that the total amoUnt of fées and émoluments so earned by him, not In bank- 
ruptcy proceedings and from parties other than the United States, was flve 
hundred and nineteen dollars and twenty-three cents, or that such balance 
then due to the United States was five thousand two hundred and seventy-flve 
dollars and eighty-one cents ; and so said Frank H. Mason, at the time and 
place and in manner and form In this court aforesaid, unlawfully did commit 
willful and corrupt perjury." 

The following are the statutes prescribing the duties of the clerk of 
the District Court: 

Rev. St. § 833 (U. S. Comp. St. 1901, p. 642): 

"Every * * • clerk of a District Court * • • shall, on the flrst 
days of January and July, in each year, or wlthin thirty days thereafter, 
inake to the Attorney General, in such form as he may prescribe, a written 
return for the half year ending on said days, respeetively, of ail the fées and 
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émoluments of hls office, of every name and charaeter, and of ail the necessary 
expenses of his office, Includlng necessary clerk hire, together wlth the vouch- 
ers for the pàyment of the same for such last half year. He shall state sep- 
arately In such returns the fées and émoluments reeelved or payable under 
the bankrupt act. ♦ * • Sald returns shall be verifled by the oath of the 
officer making them." 

Rev. St. 844 (U. S. Ctomp. St. 1901, p. 647): 

"Every * * * clerk * * * shall, at the time of making hls half- 
yearly retum to the Attorney General, pay into the treasury, or deposit to the 
crédit of the Treasurer, as he may be dlrected by the Attorney General, any 
surplus of the fées and émoluments of hls office, whlch sald return shows to 
exist over and above the compensation and allowances authorized by law to 
be retained by hlm." 

Act June 28, 1902, c. 1301, § 1, 32 Stat 475 (U. S. Comp. St. Supp. 1909, p. 
239): 

"For Fées of Clerks, $240,000: Provided, that each clerk of the District 
and Circuit Courts shall, on the flrst days of January and July of each year, 
or within thirty days thereafter, make to the Attorney General, in such form 
as he may prescribe, written returns for the half -year ending on sald days, 
respectively, of ail fées and émoluments of his office of every name and char- 
aeter, and of ail necessary exjienses of hls office, Including necessary clerk 
hire, together wlth the vouchers for the payment of the same for such last 
half year; and the word 'émoluments' shall be understood as including ail 
amounts reeelved in connection wlth the admission of attorneys to practlce in 
the court, ail amounts received for services in naturalization proeeedings, 
whether rendered as clerk, as commlssioner, or in any other capacity, and ail 
other amouijts received for services in any way connected with the elerk's 
office." 

Frank H, Mason was indicted for embezzlement. On demurrer ta 
the indictments. Overruled. 

Asa P. Ffench, U. S. Atty., and J, B. Ferber, Asst. U. S. Atty. 
Boyd B. Jones and George L. Wilson, for défendant. 

PUTNAM, Circuit Judge (orally). I will first take up the indict- 
ments relating to the alleged embezzlement of moneys, which I think 
are Nos. 45, 46, and 47. There are two classes of counts hère. Counts 
2, 3, and 4 relate specifically to surplus fées and émoluments of the 
clerk of the United States District Court, and as such clerk he is 
charged by those counts with erribezzling that surplus. The other 
counts cover a disposition of funds in his hands without alleging the 
origin of them ; but they ail charge embezzlement. • The expression "to 
embezzle" was sëttled in the Court of Appeals for this circuit as suffi- 
cient, the same as the words "stes.}, take, and carry away," to show a 
willful conversion unlawfuUy and fraudulently to one's own use. Jew- 
ett V. United States, 100 Fed. 833, 837, 41 C. C. A. 88, 53 L. R. A. 568 ;. 
Dickinson^ v. United States, 159 Fed. -801, 803, 86 C. C. A. 625, 626. 
In ail thèse counts the description of the funds alleged to hâve been 
embezzled is suificient, because the grand jury spécifies an amount, and 
says that it is unable to give further .information. Under several dé- 
cisions of the Suprême Court, that is suiïîcient, and my recollection is. 
that it is sufficient until disproved. Counts 2, 3, and 4 relate, however,. 
clearly to moneys which came into Mason's handg as fées and émol- 
uments, and no fair considération of the counts can leave out that limi- 
tation. AU the other counts, while they hâve been discussed as based 
on this statute or that statute, contain finally a gênerai charge of em- 
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bezzlement, which is sufficient, as I hâve said, although perhaps they 
contain other matters which may beregarded as surplusage. They are 
so framed that, with référence to alleged embezzlenients, the United 
States can rest them upon any statute which they will fit in a gênerai 
way. Therefore ail those counts must stand on thèse demurrers. The 
demurrers, however, are not to each indictment as a whole, but to each 
and every count. So, notwithstanding some counts are good, other 
counts may be adjudged invalid. 

A supposed fundamental question made by the parties is as to the 
nature of the title by which the clerk of the District Court holds the 
moneys he receives as fées and émoluments. The Suprême Court bas 
characterized the nature of this title in two différent ways ; but in each 
case in a mère dictum relating not at ail to any essential matter, each 
being disposed of on fundamental points to which the dictum had no 
necessary relation. Expressions in the case of United States v. Hill, 
123 U. S. 681, 8 Sup. Ct. 308, 31 L. Ed. 275, would indicate that, in 
the view of the court, the moneys, until some step was taken under the 
statutes other than the mère collection of them f rom litigants, are the 
moneys of the clerk. The other expression, cited by the United States, 
which was repeated by the Circuit Court of Appeals in thjs Circuit in 
United States v. Mason, 139 Fed. 742, 64 C. C. A. 270, was again a 
mère dictum, but has a différent outlook. To détermine this précise 
point we bave to look back to the time when thèse moneys were un- 
doubtedly the moneys of the clerk as they were received. That was the 
law of the United States courts in accordance with the law of Great 
Britain generally that fées and émoluments are the property of the per- 
son receiving them, and this to such an extent that under the common 
law many offices were sold outright, and allowed to be sold ; the pur- 
chase money being based upon the amount of fées and émoluments 
which the holder of the office might receive. There was no' question 
about that until the statute of 1853, now Rev. St. §§ 823, 828 (U. S. 
Comp. St. 1901, pp. 632, 635). To that time the whole question of the 
clerk's fées and émoluments was mostly a matter of tradition. Then 
the s'tatute undertook to regulate the fées and émoluments of clerks, 
and did so to a certain extent, leaving still a large remnant as a matter 
of judicial practice. In United States v. Hill, 120 U. S. 169, 7 Sup. 
Ct. 510, 30 L. Ed. 627, the clerk prevailed on a question of usage neces- 
sary to enable the court to construe the act of 1853 (Act Feb. 26, 1853, 
c. 80, 10 Stat. 161). Ail this indicates the nature of the right which 
we are considering. Yet whether under the présent statutes the fées 
and émoluments received by him are the clerk's moneys, quasi moneys, 
or whether they are moneys of the United States when they are re- 
ceived, and whether the surplus in his hands is his moneys until he 
has made the return which the statute requires, or whether they are 
moneys of the United States, one thing is clear — thajt by settled usage, 
and undoubtedly by the law, the clerk never deposits the fées and 
émoluments under the subtreasury System of the United States. He al- 
ways holds them in his own hands until he makes his return, when by 
the .=tatute he is required to pay the surplus to the United States. He 
uses to some extent those moneys for his family expenses and for his 
own expenses ; and there can be no question that an interprétation of 
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the law which permits this is a reasonabîe one and a necessary one, 
because, aside f rom those moneys, the clerk is not supposed to hâve 
any resources for his support during the six-months period which his 
returns cover. Such is the practice, and such I hâve no doubt is the 
law ; and so those moneys hâve never been covered by the subtreasury 
acts. Therefore there is always a margin of doubt and question — 
sometimes large, sometimes small — but a margin of doubt and question 
as to what portion of those moneys belongs to the United States; that 
is, what is the surplus, and what portion belongs to the clerk. 

As the resuit, there are two roads marked out by the statutes of the 
United States, one that of the subtreasury moneys, or moneys which 
the clerk necessarily pays into the subtreasury, or some depository, and 
which can be drawn only by ehecks countersigned by the judge, and 
the otlier that of the moneys collected by the clerk as fées and émolu- 
ments, always an uncertain, undetçrmined amount until finally closed 
by an adjudication of the department satisfactory to the clerk, or by 
civil litigation in the courts. In view of the fact that section 5490 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 3704), on which the 
United States orally bases one of its counts, will, on examination, be 
found to be a part of the subtreasury aCt (Act Aug. 6, 1846, c. 90, 9 
Stat. 63), it has no relation to thèse proceedings, so far as they concern 
fées and émoluments of the clerk's office, although I agrée with the 
district attorney that the statlite is a regulatory statute, intended to 
guard the finances of the United States by clear rules, and to point out 
positively the place where the moneys shall be deposited, and what shall 
be done with them. The subtreasury System points out one path ; but 
what we hâve hère relates to that uncertain state of accounts of which 
I hâve spoken, and to the moneys which the clerk is not required to de- 
posit instantly, but which he may apply in part to his own personal 
uses or to his family uses, and which travel an entirely différent road. 
That in my judgment is marked out by what was section 833 of the 
Revised Statutes, coupled with section 844. The two go together as 
parts of the act of 1853 about fées, and must be read together. 

I may, however, call attention to another statute which has nof been 
explained to me; that is, Act Feb. 23, 1875, c. 95, 18 Stat. 333 (U. 
S. Comp. St. 1901, p. 648), and séquence. Section 5 of that act (page 
621) provides in substance that, if any clerk shall willfully refuse or 
neglect to make any report, certificate, or statement, or other docu- 
ment, required by law to be by him made, or shall willfully refuse or 
neglect to fol^vard any such report, certificate, statement, or document 
to the department, officer, or person to whom by law the same should 
be forwarded, the Président may remove him. Then the act provides 
further, in section 6 (page 622), that, if any such neglect or refusai 
occurs, the clerk is guilty of a misdemeanor, and may be punished by 
fine not exceeding $1,000 or by imprisonment not exceeding one year. 
' Now, to my mind, there is, in ail this, a plain, straight-forward Sys- 
tem from the beginning to the end, distinguishing thèse matters before 
as, so far as fées and émoluments are concerned, from ail the statutes 
which relate to the subtreasury of the United States. They are en- 
tirely separate and distinct Systems. The United States are entitled 
to be protected by thèse statutes, and the clerk also is entitled to be 
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protected by them; and, so far as they can relieve hîtn from unjust 
litigation and from being charged with embezzlement, he is entitled to 
be relieved. Under sections 833 and 844, which provide, not only for 
the semiannual returns, but also that, when the returns are made, and 
not sooner, the clerk shall pay into the treasury of the United States the 
amounts shown by them to be due from him, it is my opinion that the 
clerk cannot be charged in any way criminally for any disposition of 
any part of the fées and émoluments received by him as fées and 
émoluments under any gênerai provisions of the statutes of the United 
States with référence to embezzlement. If the clerk fails to make a 
return, or refuses to make a return, he may be proceeded against under 
the act of 1875; and whether in the event he refuses or neglects to 
avail himself of the opportunity of explaining his finances given him 
by sections 833 and 844 of the ÎRevised Statutes referred to, or whether . 
in the event he refuses or neglects to pay over a surplus which has been 
definitely ascertained on an adjustment of his accounts or by a civil 
suit, he can be proceeded against criminally under any other statute 
than that of 1875, 1 bave no occasion to ascertain at présent. Certainly 
I regard any proceeding of the character I am discussing, relating to 
moneys received by the clerk as fées and émoluments, as futile in law 
unless they allège that he refused to make his return, or unless they al- 
lège that, if he made the return, he refuses to make payment at the 
end of the time provided by section 844. Thèse allégations are lack- 
ing in the présent case. 

Therefore the judgment will be that the three counts which do not 
relate to moneys received by the clerk as fées and émoluments are suf- 
ficient in law, and the respondent will be directed to answer over to 
them. So far as the other three counts are concerned, those which 
relate to moneys received by him as fées and émoluments, the counts 
are not sufficient in law, and are adjudged invalid; and, so far as those 
counts are concerned, the judgment will be that the respondent goes 
without day. 

I will now take the other indictment. There the difficulty is a very 
serions one indeed. Whatever my conclusion, I hâve very great doubts. 
The diiïiculty comes, not from any gênerai rules of law, but from the 
fact that Congress saw fit in an appropriation act where it did not be- 
long to make a provision of the crudest character. Section 833 of the 
Revised Statutes provided for a semiannual return by the clerk, as wel! 
as by the district attorney and the marshal. Then at the close it con- 
tained the foUowing: "Said returns shall be verified by the oath of 
the officer making them." Act June 28, 1902, c. 1301, 32 Stat. 419, was 
a gênerai sundry civil appropriation act, making appropriations for the 
fiscal year ending June 30, 1903. It was approved June 28, 1902, which 
was two days before the semiannual return of the clerk, the respondent 
hère, was required to be made in accordance with section 833 of the 
Revised Statutes. It made no réservation of that return, but contained 
a repealing clause at page 481 that "ail laws or parts of laws in conflict 
with the provisions of this act be and the same are hereby repealed." 
For a long time my mind was much taken up with the rules in référence 
to the effect of repealing statutes, but difficulties underlie that. Two 
statutes cannot stand in the same place any more than two persons can 
177 F.— 36 
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Stand in the same place; and this statute, which wàs -fôund in the 
bowels of the appropriation act, modified the f ôrm of return to be 
made, and omitted the requirement for an oath. In the form of the 
return some changes were very evidently important to be made. One 
was a mère matter of form, nameîy, it omitted the marshal and the dis- 
trict attorney, each at that time on a salary, and the other included 
specifically certain items which it classified as fées and émoluments 
which were not clearly included in any previous act. The provision 
does not purport to be an amendment. It contains on its- face no référ- 
ence to the Revised Statutes ; that is, to the section in question, 833. 
It simply is made out of whole cloth. It reads, in fact, the same as 
though there had been no previous statute. Now, the repealing provi- 
sion of the Revised Statutes does not seem to reach this case exactly. 
It does not seem to reach the case so far as the return of the clerk due 
July 1, 1902, was concerned. That is left in the air; but I need not 
trouble on this account, because there is no practical question about it. 
This act of 1902 did, however, occupy the place occupied by section 
833 of the Revised Statutes, and therefore in a certain sensé, at least, 
it repealed it by inévitable effect. 

The expressions of the Suprême Court are not always complète with 
référence to what are repealing statutes by implication. They ordina- 
rily say that by implication a new statute does not repeal if it is possibly 
reconcilable with the old statute. The Suprême Court guards itself 
very carefully in that way, but it has sometimes failed to speak of the 
effect by implication of a statute which covers the same ground as a 
previous statute, when it is impossible for the two to stand together. 
However, the question is not one of repeal, but whether or not Con- 
gress intended to bring forward from the Revised Statutes to the act 
of 1902 the provision for an oath. The difficulty in my mind is that that 
provision for an oath is for an oath to the return declared in section 
833, while now I am asked to establish an oath to a return which is 
différent, essentially différent, in its subject-matter. Right there is 
where the question lies in my mind. If, however, I do not bring forward 
the provision for an oath in section 833, 1 repeal section 844 of the Re- 
vised Statutes, because section 833 relates to the same return as section 
844, which requires that the clerk pay over the moneys. I would hâve 
to hold that Congress has unintentionally repealed ail provisions for 
paying after the return is made. It is easy to imagine extrême cases 
where a re-enactment of a statute would bring forward what was not 
in terms re-enacted. Take a criminal statute imposing a penalty of life 
imprisonrtient, or of hanging, in case of murder ! The statute, as your 
Massachusetts statutes do, may define murder, the différent degrees of 
murder, with a great deal of détail. Let the Législature re-enact a new 
description of the détails of the offense, but omit in terms to re-enact 
the penalty! Both statutes could not stand together, but no court 
would venture to hold that the penalty was lost. That would be an ex- 
trême case. This hère, which is a matter of régulation, requires a 
longer stretch on the part of the court than the extrême case which I 
suggest. Nevertheless, with great doubt, and with the possibility of 
a revision of my views at a subséquent stage of the case, I think that 
I must hold that the provision for an oath has been brought forward by 
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the intention, of Congress or the inévitable condition of things, and that 
the court cannot disregard it. 

The other objections to the indictment of which I am speaking are 
not so serions. They are not free from doubt, but still they are ob- 
jections on which the views of the court are clearer. I hâve no doubt, 
although there is no express provision, that the oath may be taken by 
the district judge. There is a settled rule of law, of the common-law, 
that a judge of a superior court is a magistrate who can take any oath 
which the law requires, either in court or out of court ; and this rule 
has been adopted by the common practice in the United States in the 
fédéral courts, and applies to the judges of those courts. I think that 
Mr. Justice Swayne in the case cited hère so holds ; and the Suprême 
Court in the case cited by him also so holds. At any rate, that is the 
settled practice. So the only question would be as to the efifect of the 
act of 1903 — whether the oath was required. If I am right in my view 
that the oath was required, then I am clear that the district judge had 
the right to take the oath. I am also clear that, if there was any ques- 
tion with référence to this return under the act of 1903 for investiga- 
tion by the judge of the District Court, he had a right to take the oath 
in référence thereto whether there was any provision of statute there- 
for or not. But there does not seem to be any statute which rests upon 
the district judge any right or obligation to investigate that return. 
Therefore the case stands entirely, so far as we hâve gone, upon the 
correctness of my views whether or not I am entitled to hold, and 
should hold, that the provision for the oath in section 833 was brought 
forward into the act of 1903. 

There is one other question ; that is, that the indictment f ails to al- 
lège that the return was made within the time fixed by statute. I look 
upon this matter of time as a mère régulation, which, of course, in my 
judgment, cannot reach the vitals of this case; and therefore I cannot 
sustain that point. 

The judgment on this indictment will be that the indictment is ad- 
judged sufficient, and that the respondent must answer over. 

The counsel will submit the proper interlocutory judgment on each 
indictment, according to this opinion. 



HANNEMAN V KICHTER. 
(Circuit Court, E. D. New York. March 10, 1910.) 

1. CTJRTEST (§ 2*) — ^CUETESY CONSUMMATE— ABOLITION. 

Curtesy consummate, by virtue of 2 6en. St. N. J. p. 2014, § 9 (P. la. 
1864, p. 698), was not abolished by the married women's act of March 25. 
1852 (P. L. p. 407), as amended by Act March 27, 1874 (2 Gen. St. pp. 2012, 
2013, §§ 1-3). 

[Ed. Note. — Kor other cases, see Curtesy, Cent. Dig. §§ 3, 4; Dec. Dig. 
§2.»] 

«For other casée see same toplc & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. EsTOPPEL (§§ 116, 118*)— Pkesumption. 

An aet or élection clalmed to constltute an estoppel must be clearly and 
deflnitely proved, and cannot 'be presumed, In the absence of any testi- 
mony by which the élection is shown, 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 306, 308; Dec. 
Dig. §§ 116, 118.*] 

3. CuKTEST (§ 11*) — Estoppel. 

' Where one entitled to a life use of hls wife's real estate as tenant by 
the curtesy qualified as trustée under his wit'e's will, bequeathing to him 
the property in question in trust for testatrix's daughters and sister to 
hold and divide when the daughters became of âge, etc., and made no ob- 
jections to the provisions of the will or to the obligation talien by liim to 
carry out such provisions, but nevertheless held the property for 22%. 
years and appropriated the rents to hls own use with full knovs'ledge of 
the trust, it Cannot be urged after his death that he had elected to waive 
Kis eurtesy rlghts, in the absence of proof showing some act équivalent to 
an élection or to a spécifie waiver thereof. 
[Ed. Note. — For other cases, see OUrtesy, Dec. Dig. § 11.*] 

Bill by Louis Hanneman against Matilda G. Richter, as executrix, 
etc. On motion to dismiss. Granted. 

Andrew G. Cropsey, for plaintiff. 
Richard B. Kelly, for défendant. 

CHATFIELD, District Judge. The plaintiff brought this action 
(since removed into this court) in equity, as the représentative and next 
of kin of his deceased wife and as guardian of their infant child, 
against the défendant, individually and as représentative and next of 
kin of one Ludeman, the father of both the plaintifï's deceased wife 
and of the défendant. For a number of years prior to his death Lude- 
man acted within the state of New Jersey as trustée under the will of 
his wife, and during that period had under his control a certain house 
at Union Hill, from which he collected the rents. He qualified as such 
trustée immediately after the death of his wife, by whose will he was 
named as executor and trustée for their chiidren ; one of the children 
being, as has been said, the wife and testator of the plaintifï, and an- 
other the défendant herein. 

The situation has been further complicated by a proceeding in vol- 
untary bankruptcy in this court against the plaintifï as an individual. 
in which the claim urged in the présent action is scheduled as an asset 
of the bankrupt. Further, in 1901, the plaintiff herein brought an ac- 
tion in New Jersey to partition the real estate in question, and in that 
action demanded an accounting for rents from the défendant hère, as 
executrix of her father's will. It further appears that in 1901 the de- 
fendant in the présent action sued the plaintifï (Hanneman) upon a debt 
for money loaned by her mother, who it will be remembered was Han- 
neman's mother-in-law ; the amount of this loan having been specific- 
ally bequeathed to the défendant and her sisters by their mother's will. 
Varions défenses were interposed, one of which is said to hâve involved 
the question raised in the présent action; but judgment was allowed to 
go by default, and the bankruptcy proceeding on behalf of Hanneman 
was intended to relieve him from this judgment along with the other 

■*For other cases see same topio & § numbre in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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daims. It also appears from the record that Ludeman collected the 
rents from the premises in question some 22 1^ years subséquent to the 
death of his wife, and that after his own death, the défendant in the 
jjrescnt action collected thèse rents for at least 11/2 years. In the ac- 
tion for an accounting, brought in New Jersey, the défendant in the 
présent action paid over the share belonging to Hanneman's wife's 
estate of the rents for the aforesaid li/^ years, and thus removed it 
from the scope of the présent suit. 

The motion to dismiss the présent action for lack of prosecution 
has been made, and the plaintiff has appeared in court by his attorney 
and admitted that, unless he can prevail in his contention upon one 
question of law, he has no foundation for the présent action. In or- 
der, therefore, to avoid the éxpense and difificulty of taking testimony 
and printing the necessary record, the plaintiff has demurred to the 
answer of the défendant, on the ground that upon the facts shown, 
which are substantially as recited above, the answer is insufficient as a 
matter of law. The purpose of the demurrer is really an attempt to 
obtain a ruiing upon the sufficiency of the plaintifï's claim, rather than 
the insuiïîciency of the defendant's answer thereto; but, whichever 
way the question is raised, the détermination is comparatively simple. 

When Mrs. Ludeman, the mother of the défendant and of the plain- 
tifif's wife, died in 1878, she left, and attempted to dispose of by will, 
the real property above referred to. Her husband, the testa tor of the 
défendant, was living, and immediately entered into possession of that 
property. Children having been born of that marriage, Ludeman was 
entitled to a life use of the real estate as tenant by curtesy. The pro- 
visions of the wife's will were as follows : 

"I give and bequeath to my beloved husband, Henry Ludeman, in trust for 
my two daughters, Amanda and Matilda M. G. Ludeman, and my sister, Her- 
mina Ellzabeth King, of Hamburg, In Germauy, until my two daughters 
aforesaid shall hâve arrived at the âge of tweuty-one years ail my real estate 
situated in the township of West Hoboken, aforesaid, in three equal shares, 
share and share alilse, as they three shall détermine, after my youngest 
daugfiter aforesaid shall hâve arrived at the âge of twenty-one years. And 
I further give and bequeath to my daughter Amanda, my gold watch, and to 
my daughter, Matilda, any remalning articles of jewelry I may die possessed 
01, and ail of my silverware and wearing apparel to be equally divided be- 
tween my two daughters aforesaid, after my decease, and if any or either of 
the three devisees aforesaid should die prier to the exécution of the trust 
aforesaid, then and in that case the real estate aforesaid shall go to the sur- 
vivors or survivor of them." 

The trust does not specifically provide for payment of the income of 
said property before its distribution; but Ludeman's rights as tenant 
by curtesy would be lost if he waived his claim, and if he himself as 
trustée, or if any other trustée, took possession of the property and ad- 
ministered it as a trust under Mrs. Ludeman's will, with an accumula- 
tion of the income or a payment thereof to the beneficiaries. An ad- 
ministration of the trust might even be had in connection with the 
rights of the tenant by curtesy, until the youngest daughter reached 
the âge of 21 years. The trust, then, being capable of exécution, the 
tenant by curtesy could waive any further rights and free the property 
from his life estate. But no aiBrmative release of his tenancy is shown, 
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and the only question is whether mère qualification as executor and 
trustée should be deemed as a waiver. Such a question arises more 
often in connection with dower, where a spécifie bequest must be ac- 
cepted in lieu of dower if the two rights are in conflict. 

It is not disputed that Ludeman qualified as trustée, and that he 
made no objection to the provisions of the will, or to thè obligation 
taken by him to carry out those provisions. On the other hand, the 
record shows no act on his part which by itself is équivalent to an élec- 
tion, or to a spécifie waiver of his rights as tenant by curtesy. His 
holding of the property for 22V2 years, and the appropriation of rents, 
to his own use during ail of that period, with full knowledge by him 
that he was at the same time trustée for the benefit of his own daugh- 
ters, and bound to turn over and account for the property disposed 
of by the will of his wife, from which property hé was receiving the 
benefits, makes it impossible to hold that he unwittingly appropriated 
what he intended to faithfully account for as trustée. If Ludeman did 
not intend to recognize the trust, and never did anything équivalent to 
such an admission, then he never did anything which was équivalent to 
an élection in favor of himself as trustée, or to a waiver of his rights 
as tenant by curtesy. His qualification as trustée was merely potential 
and precautionary, and must hâve been f ollowed by some affirmative act 
showing that he was holding the property in his fiduciary capacity, and 
in conflict with his own life use, before he can be estopped. Especial- 
ly in his absence and after his death, such estoppel would in effect dé- 
termine that he did not claim the rights which he admittedly seems to 
hâve exercised, with full knowledge of the trust in question. 

A number of cases hâve been cited from the New Jersey Reports to 
the efïect that under the provisions of the New Jersey Statutes (2 Gen. 
St. p. 2014, ■§■ 9 ; P. L. 1864, p. 698) tenancy by curtesy consummate 
was not aboHshed by the married women's act of March 25, 1852 (P. L. 
p. 407), as amended by Act March 27, 1874 (2 Gen. St. pp. 2012, 3013, 
§§ 1-3). Porch V. Fries, 18 N. J. Eq. 204; Vreeland v. Ryno, 26 N. J. 
Eq. 160 • Colgan v. Pellens, 48 N. J. Law, 27, 2 Atl. 633. The New Jer- 
sey law seems to be entirely in accord with the gênerai proposition that 
if a person is assertèd to hâve donc something contrary to his own 
interest, when in apparent possession of information as to his exact 
position, such élection or act, claimed to be an estoppel, must be clearly 
and definitely proved, and cannot be presumed, in the absence of any 
testimony thereto. Kerrigan v. Connolly (N. J. Ch.) 46 Atl. S27. 

The question of law raised by the demurrer must be answered in 
favor of the défendant, upon the stipulation filed, to the efïect that the 
plaintifï's rights in the présent action shall dépend upon the détermina- 
tion of this question. The motion to dismiss the suit upon the plain- 
tiff's failure to produce any testimony in support of his position should 
be granted. 
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ULLMANN V. UNITED STATES. 

(Circuit Court, S. D. New York. January 21, 1910.) 

No. 5.559. 

1. Ctjstoms Dtjties (I 66*) — Seceetaey or the Teeasubt— Invalid Depabï- 

MEKTAL Régulation. 

There is no statute grantlng to the Secretary o( the Treasury the power 
to adopt article 1450, Oustoms Begulations 1899, permitting entry of im- 
ports by appraisement wlttiout invoice, where the involce value greatly 
exceeds the gênerai market value at the tlme of exportation. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 66.*] 

2. CXISTOMS DUTIES (§ 75*) DUTIABLE VALUE— EXCESSIVE iNVOICE VALUE. 

The provisions In Customs Administrative Act .Tune 10, 1890, c. 407, 
§ 19, 26 Stat. 139 (U. S. Comp. St. 1901, p. 1924), and Act June 10, 1890, c. 
407, § 7, 26 Stat. 134, as amended by Act July 24, 1897, c. 11, § 32, 30 
Stat. 211 (U. S. Comp. St. 1901, p. 1892), that "duty shall not * * • 
be assessed * • * upon less than the invoice • » * value," and 
that "duty shall be assessed upon the actual market value * * * at 
the time of exportation," when construed together, mean that the duUable 
value shall in no case be flxed at less than the purchase price of the 
goods; and where, subsequently to the purchase of goods for import to 
the United States, the market value of such goods decreases, the goods 
are nevertheless dutiable on the basis of the priée pald. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 181; 
Dec. Dig. § 75.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The Board of General Appraisers affirmed the assessment of duty 
by the collector of customs at the port of Newr York on merchandise 
imported by Joseph UUmann. The Board's opinion (G. A. 6,918, T. 
D. 29,883) reads as foUows: 

HAT, General Appraiser. Certain sealskins were purehased by the protest- 
ant in the years 1904-1906, Imported by him In 1907, and entered for duty at 
the price paid for them in the several years before mentloned. It is admitted 
that the price of llke sealskins in the year 1907, when thèse were imported, 
was less than the price paid for the same in 1904-1906. The importer made 
application to the Secretary of the Treasury, under the provisions of article 
1450 of the customs régulations of 1899, for permission to enter the merchan- 
dise by appraisement. This was denied. The appraiser returned the involce 
value as correct, and the collector assessed the merchandise for duty on the 
value as stated in the invoices. 

The protestant assigns this action as error, and three contentions are made 
by him in presentlng hls case: (1) That he should hâve been permitted to 
enter the merchandise by appraisement ; (2) that the act of the appraiser was 
invalid, he having made no such appraisement of the merchandise as the law 
directs him to make ; (3) that, the merchandise being subject to an ad valorem 
rate, duty should, under the provisions of Customs Administrative Act June 
10, 1890, c. 407, § 19, 26 Stat. 139 (U. S. Comp. St. 1901, p. 1924), bave been 
assessed on its actual market value or Wholesale price at the time of exporta- 
tion to the United States, which was the year 1907. 

The first question is easily dlsposed of. Without considering the question 
of the Secretary's authority to make such a régulation, the very language of 
article 1450 is such that the right to enter by appraisement without an invoice 
is entirely dépendent upon the approval of the Secretary of the Treasury in 
each case, and in the case before us the Secretary of the Treasury refused his 
approval. 

•For other cases see same toplc & { numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeie» 
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The second ground — that the appraisement was Invalld — cannot avall the 
protestant in event the language of section 7, 26 Stat. 134 (U. S. Comp. St. 
1901, p. 1892), under whlch the collector acted,- is held to modify and coutrol 
ail other proyisions of the law with référence to the assessment of duty upon 
Imported merchandise. 

Coming, then, to the third ground, the substance of the importer's contention 
is that the concludlng sentence of section 7— "Duty shall not, however, be 
assessed in any case upon an amount less than the involce or entered value" — 
does not modify the provision of section 19 that "duty shall be assessed upon 
the actual market value or Wholesale price of such merchandise * * * at 
the time of exportation to the United States"; that section 19, occupying a 
place subséquent in the act to section 7, is the later expression of the législa- 
tive wlU, and hence oontrolling; that, there being a conflict between the two 
provisions, the doubt that arises therefrom should be solved In favor of the 
Importer. 

It is a well-settled raie of construction that the last o( two répugnant pro- 
visions of the same act shall prevall. Powers v. Barney, 5 Blatchf. 202, 19 
Fed. Cas. 1234 (No. 11,361). Founded, as it is, upon the necessity for some 
rule toy which répugnant provisions of the same act may be construed, rather 
than upon any sound prlnelple, thls rule is not without exceptions. One of 
thèse exceptions is where an examination of the répugnant provisions and the 
en tire body of législation on the subject, and also the previous history of légis- 
lation touching the same subject-matter, reveals the fact that the intention of 
the lawmaking body was that the earller provision should modify and control 
the later. Kansas Pacific Ry. Co. v. Yanz, 16 Kan. 583. Tested by this excep- 
tion, we flnd that the provision of section 7 above quoted was intended by 
Congress to be the dominant and controlling thought in establishing the value 
in the assessment of duty upon imported merchandise. 

Examining thèse provisions historically, we flnd that the provision in sec- 
tion 7 existed in some form before our law made any provision requiring in ail 
cases the appraisement of merchandise at îts foreign market value at the time 
of purchase. It has been carrled through ail the laws on the subject since 
Aprll 20, 1818, and in many of the old statutes there is added to this provi- 
sion "any law of Oongress to the contrary notwlthstanding." While not in 
Identical language, 'both the provision in section 7 and that in section 19 were 
part of the law at the time of the passage of the act of 1890, and the pro- 
vision now contained in section 7 had theretofore been construed for many 
years, not only by the courts, but in the practical administration of the law, 
as controlling and modifying the provision now contained in section 19, as well 
as ail other provisions of the law relative to the value upon which duty should 
be assessed upon imported merchandise. Congress is presumed by the law to 
be familiar with thèse facts, and in the absence of express language could not 
be held to hâve Intended to change the practice. In addition to thèse consid- 
érations, which we believe to be controlling, the rule of stare decisis applies 
with unusual force, for both before and since the customs administrative act of 
1890 it has been unlformly held that thè concluding provision of section 7 is 
controlling, and that it Is the duty of the liquidating officer to assess duty 
upon an amount not less than the involce and entered value. Downing's Case, 
G. A. 6,732, T. D. 28,814 ; Isler & Guye's Case, G. A. 6,234, T. D. 26,920 ; Kim- 
ball V. Collector, 10 Wall. 436, 19 L. Ed. 964; Daloz v. U. S. (C. C.) 171 Fed. 
275, T. D. 29,807. 

The protests are overruled. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importer. 
D. Frank Lloyd, Deputy Asst. Atty. Gen. (Thomas M. Lane, of 
counsel), for the United States. 

MARTIN, District Judge. The importation consisted of sealskins 
purchased in London in the years 1904, 1905, and 1906, and imported 
in April, July, and September of 1907. There was a substantial ré- 
duction in the maricet value of the merchandise in question between 
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the time of purchase and the time of importation. Assessment was 
made on the purchase price. The importer filed protest, claiming that 
duty should hâve been assessed upon the fair market value at the 
time of importation, under the provisions of section 19, customs ad- 
ministrative act of 1890 (U. S. Comp. St. 1901, p. 1924), as amended 
in 1897, and by virtue of article 1450 of the Customs Régulations of 
1899, which provides : 

In cases where It bas been conclusiTely shown that the Involee value of an 
Importation was far beyond. the gênerai market value of slmilar goods at the 
time of exportation, entry by appraisement wlthout involee may be allowed, 
with the approval of the Secretary of the Treasury In each case. 

The Board of Appraisers sustained the collector, and the case cornes 
into court upon appeal by the importer. 

There is no statute granting to the Treasury Department the power 
to adopt such an article as above set f orth. It evidently came into 
existence to meet spécifie cases of fraud practiced upon purchasers by 
vendors. Section 19 of the act aforesaid, read in connection with sec- 
tion 7, means this : That whenever imported merchandise is subject to 
an ad valorem duty, the duty shall be assessed upon the actual market 
value or wholesale price of such merchandise as bought and sold in 
Wholesale quantities at the time of exportation to the United States in 
the principal markets of the country from whence imported, which 
shall in no case be fixed at an amount less than the purchase price 
thereof in said market. 

It is claimed by the importer that, as section 19 follows section 7, it 
should be construed as in conflict with the provisions of section 7 and 
a modification thereof. I do not concur in that view, as the sections 
construed as above set forth are not in conflict. For further discus- 
sion of the questions involved in this appeal I refer to the well-con- 
sidered opinion of the Board of General Appraisers by Judge Hay. 

The décision of the Board is affirmed. 



UNITED STATES v. THOMAS PROSSER & SON. 

THOMAS PROSSER & SON v. UNITED STATES. 

(Circuit Court, S. D. New York. January 27, 1910.) 

Nos. 5,393, 5,389. 

1. Customs Duties (§ 26*) — Classification— Machinbd Foegings— "Degbee 
OE Stage of Manufactuee. " 

In Tarife Act July 24, 1897, c. 11, § 1, Schedule C, par. 127, 30 Stat 160 
(U. S. Comp. St. 1901, p. 1637), relating to forgings of whatever "degree 
or stage of manufacture," the words quoted relate only to différent stages 
of the forging process, not extending beyond the completion of that pro- 
cess ; and forms that, af ter being subjected to the final forging process, 
are further advanced Into completed articles practically ready for use, 
such as axles, piston rods, etc., are removed from said provision into that 
for manufactured métal In paragraph 193, 30 Stat. 167 (U. S. Comp. St. 
1901, p. 1645). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 26.*] 

•For other cases see same topic &. | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. CtosTOMS BxTTiES (§ 26*j— Stkel Shapes. 

Tarlffl Act July 24, 1897, c. 11, § 1, Schedule 0, par. 135, 30 Stat. 161 
(U. S. Comp. St. 1901, p. 1638), relatlng to steel shapes, does not include 
In that provision articles so far completed as to be practically ready for 
use. 

[Ed. Note. — For other cases, see Customs Duties, Dea Dig. § 26.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Thèse are cross-appeals from a décision by the Board of Appraisers 
(G. A. 6,832, T. D. 29,326), which sustained protests of the importers 
against the assessment of duty by the collecter of customs at the port 
of New York, 

D. Frank Lloyd, Deputy Asst. Atty. Gen., for the United States. 
Brown & Gerry (James L. Gerry, of counsel), for importers. 

MARTIN, District Judge. The merchandise in question consists of 
Steel crank shafts, crank axles, piston rods, Connecting rods, and cross- 
heads, which were invoiced under their respective names ; and duty 
was assessed at 45 per cent, ad valorem under Tariff Act July 24, 
1897, c. 11,, § 1, Schedule C, par. 193, 30 Stat. 167 (U. S. Comp. St. 
1901, p. 1645), as "manufactures of steel not otherwise specially pro- 
vided for." That paragraph, so far as it relates to the question at is- 
sue, reads as f oUows : 

"Articles or wares not specially provided for in thls act, composed wholly 
or in part of Iron, steel, * • * or other métal, and whether partly or 
wholly manufactured, forty-flve per centum ad valorem." 

The importers contend that they should hâve been assessed as for- 
gings of steel at 35 per cent, ad valorem under paragraph 127, and are 
covered by this language in said paragraph : 

"Forgings of Iron or steel, or of comhined iron and steel, of whatever shape 
or whatever degree or stage of manufacture, not specially provided for in thls 
act, thirty-flve per centum ad valorem. • * • " 

Members of the Board of Appraisers hâve disagreed as to which 
rate of duty should be assessed. The Board which the Court of Ap- 
peals held was the lawful Board to consider the subject held that the 
mechandise in question are forgings, while the govemment in its ap- 
peal insists upon a classification as "manufactures of métal" under 
paragraph 193. The importers further contend that, if the merchan- 
dise is not dutiable as forgings, it is dutiable under paragraph 135, 
which relates to steel shapes; but in argument this claim was not 
pressed, and I hâve no question that the articles involved in this appeal 
do not come under that paragraph. 

The serions question involved hère is what is the meaning of the 
words "whatever degree or stage of manufacture," used in paragraph 
127. Did Congress intend by those words to include the development 
of forgings in to spécifie articles ready for use, however extensive or 
expensive the finishing process may be, or do those words simply 
refer to the différent stages of the forging processes, as shown by the 
testimony of the government's experts? That is, forgings in every 

•For other cases see same topic & § numï^ee In Dec. & Ani. Digs. 1907 to date, & Rep'r Indexe» 
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stage or degree in the processes of development from the puddling of 
pig iron to the hammering out into specified f orms ready for finishing 
at the machine shop. Should net this paragraph (127) be construed to 
read "forgings of iron or steel, whatever shape they may be hammered 
or pressed into, or in whatever degree or stage of development the 
manufacture thereof may be, not specially provided for in this act, 35 
per centum ad Valorem"? 

The importer's évidence tends to show that anything that was once 
a forging is always a forging. If this contention prevails, the blade 
of a jackknife, having been made of a forging, remains a forging. 
Under such a construction of the law, the provision in paragraph 193 
that iron or steel partly or wholly manufactured shall be assessed at 45 
per cent, ad valorem is practically without application, or, if it has 
any application, it is certainly unjust, in that a pièce of steel that has 
found its way into a manufactured product and escaped the forging 
processes must pay a duty of 45 per cent, ad valorem, while if it has once 
been a forging the duty shall only be 35 per cent, ad valorem. This 
would be crude législation, and illogical, and in my opinion it is an un- 
wdrranted construction. 

The évidence on the part of the government is that forgings like a 
steel billet cease to be such when they hâve advanced to a more 
finished or perfected article. As I construe thèse two paragraphs, it 
is a question of fact as to whether thèse articles, after having been 
forged, were so far developed by a finishing process that they hâve 
been advanced from the condition of a forging to that of a manu- 
factured métal. The évidence seems to be conclusive that the articles 
in question were designed for use in steam engines, and were so far 
completed as to be practically ready for use. Under the facts developed 
by the évidence thèse articles should be classified as manufactured 
métal, unl'ess we adopt the importer's view — once a forging always a 
forging — and in that I do not concur. It is not in harmony with the 
décision of the Suprême Court in Saltonstall v. Wiebusch, 156 U. S. 
601, 15 Sup. Ct. 476, 39 L- Ed. 549. 

The décision of the Board of General Appraisers is overruled, and 
the assessment of duty by the collecter at 45 'per cent, ad valorem, 
under paragraph 193, is affirmed. 



ADDERSON v. SOUTHERN RT. CO. et aL 

(Circuit Court, N. D. Georgia. AprU 4, 1910.) 

No. 2,222. 

RïMOVAL OF Causes (§ 61*) — Codefendants— Separablb Conteovebst. 

Where, In an action against a rallroad company for the death of plaln- 
tiffs husband, plalntlff's déclaration alleged several joint and concurrent 
acts of négligence Ijetween the rallroad company, a nonresldent corpora- 
tion, and the conductor and engineer, jolned as codefendants, who were 
citizens and résidents of the district, and then chargea that the engineer 
was incompétent, statlng several acts of négligent opération on hls part 
and charging that the rallroad company employed hlm, knowlng that he 

*For Qther cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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was incompétent, such allégation raised a separable controversy between 
plaintiff and the railroad company, authoriziug a removal of the cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 115; 
Dec. Dig. § 61.* 

A separable controversy as ground for removal of cause, see notes to 
Robbins v. Ellenbogen, 18 C. C. A. 86 ; Meeke v. Valleytown Minerai Co., 
35 C. C. A. 155.] 

Action by Mrs. Louise Adderson against the Southern Railway 
Company and others. The case having been removed to the fédéral 
Circuit Court, plaintiff moves to remand. Denied. 

S. D. Hewlett, for plaintiflF. 

McDaniel, Alston & Black, for défendant Southern Ry. Co. 

NEWMAN, District Judge. This suit was brought originally in 
the State court by the plaintiff against the Southern Railway Company 
and Charles E. Perkins and John F. Chestnut, the engineer and con- 
ductor, respectively, of the train which it is alleged killed the plaintiff's 
husband. The case was removed by the défendant the Southern Rail- 
way Company, a nonresident corporation (the two individual défend- 
ants being citizens and résidents of this district), to the Circuit Court 
of the United States, on the ground of a separable controversy between 
it and the plaintiff. A motion is now made to remand the case to the 
State court, for the reason that there is no separable controversy. 

The plaintiff 's déclaration allèges several joint and concurrent acts 
of négligence between the railway company and the individual défend- 
ants, and then proceeds : 

"Petltioner allèges that Chas. E. Perkins was an Incompétent person; that 
the said Chas. E. Perliins did not blow at public crossings and stations, and 
ran his engine at a great and reckless rate of speed ; that the said Perkins 
falled to check and to continue checking his train at public crossings; and 
that the said Perkins falled to signal the approach of the said engine and train 
of cars in thlckly populated communities where pedestrians used the track of 
défendant company, and said Perkins falled to anticipate the présence of 
pedestrians on the track of défendant company In thlckly populated communi- 
ties, ail of which facts were known to défendant company, and the défendant 
company was willfully £|,iid wantonly careless and négligent In allowlng the 
said Perkins to operate the said engine by reàson thereof ." 

This allégation that the railway company employée an incompétent 
person, well knowing him to be such, and was in that respect guilty of 
willful and wanton négligence, is made a ground of separable contro- 
versy in the pétition for removal. A similar question to this was be- 
fore the Suprême Court of Georgia in Southern Railway Company v. 
Edwards, 115 Ga. 1022, 43 S. E. 375. The opinion of the court, by 
Lumpkin, P. J., is short, and I quote it in fuU : 

"An action was brought by Edwards, an employé of the Southern Railway 
Company, against It and.Russell, one of Its engineers, for personal injuries 
which Edwards suftered In conséquence of having been struck by a lump of 
coal which fell from the tender of a passing locomotive of which Russell was 
In charge. The company, which Is a nonresident of this state, is hère upon 
a bill of exceptions assigning error upon the refusai of the trial court to grant 
an order removing the case to the fédéral court. The plaintiff in his pétition 
allèges that both the company and Russell were guilty of a number of specl- 
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fled acts of négligence, one of which was overloading the tender wlth coal. 
It is in one paragraph of the pétition aiso alleged that the company was négli- 
gent 'In not providing sald engine wlth an engineer who was careful and pru- 
dent, and who would not hâve permitted sald tender to be thus overloaded.' 

"In Rallway Co. v. Dlxon, 179 U. S. 131 [21 Sup. Ct. 6T, 45 L. Ed. 121], it 
was held that: 'When concurrent négligence Is charged, the controversy is 
not separable.' The décision in thls case, therefore, seems to be authorlty for 
the proposition that, in so far as related to the joint acts of négligence, the 
case made by the plalntiffi's pétition would not be one which could properly 
be removed to the United States court. Be that as it niay, however, we are 
quite confident that, because of that paragraph of the pétition speclally men- 
tioned above, the cause was removable. That paragraph certainly did not 
charge an act of 'concurrent négligence,' for it cannot be true that the eom- 
pany's négligence in providing a careless and incompétent engineer was an 
act in which the latter partlcipated. Indeed, the plalntlfC does not undertake 
to allège that tbis was so, but makes his charge of négligence wlth respect to 
employing an incompétent engineer against the company alone. As to this 
particular matter, therefore, there was a 'separable controversy' between the 
plaintlfC and the company. The alleged négligent act of employing such an 
engineer, wlth resultlng damages to the plaintlfC, would, in and of itself, hâve 
giveu rise to a distinct cause of action Involving a controversy wholly between 
cltizens of différent states, and a suit of this klnd would certainly hâve been 
removable. It makes no différence that in the présent case such a contro- 
versy exists in connection wlth others that may not be separable. The fact 
that there is in the suit 'a controversy which is wholly between citizens of 
différent states, and which can be fully determined as between them,' brings 
the case within the removal act of 1887 [24 Stat. 552, c. 373 (U. S. Comp. St. 
1901, p. 508)]. Black's Dillon's Removal of Causes, § 139. See, also, section 
343, and cases cited. That there is a separable controversy must appear from 
the plalntiff's pleadings. Id. § 141. When removal is proper, the efiCect Is to 
carry the entire case into the fédéral court. Id, § 142, 

"The court erred in not grantlng the order of removal." 

I think the reasoning- of the court in that case is entirely sound, and, 
being so, it is conclusive of the case hère. As stated by Judge L,ump- 
kin, "it cannot be true that the act of négligence in providing a careless 
and incompétent engineer was an act in which the latter participated," 
and it is not so alleged in the déclaration now before this court. Af ter 
stating the .fact of Perkins' incompetency, etc., it is alleged that : 

"The sald défendant company was willfuUy and wantonly careless and nég- 
ligent in allowlng the sald Perkins to operate sald engine." 

In my opinion a separable controversy clearly appears, and conse- 
quently the case was properly removed to this court, and the motion 
to remand to the state court must be overruled. 



EDWARDS et al. t. BAY STATE GAS CO. OF DELAWARB. 

(Circuit Court, D. Massachusetts. March 31, 1910.) 

No. 230. 

Cleeks of Coubts (§ 54*)— Clerks or United States Courts— Deposits— Com- 
missions. 

Rev. St. § 995 (U. S. Comp. St. 1901, p. 711), provides that ail moneys 
paid into any United States court, or received by the offlcers thereof, in 
any cause pending or adjudlcated therein, shall be forthwith deposlted 
wlth the Treasurer, Assistant Treasurer, or a deslgnated depositary of the 

•For other cases see same toplc & i numbïïB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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United States, in the name and to the crédit of the court; and section 
828 provides that the clerlî: shall be allowed, for receiving, keeping, and 
paying ont money in pursuance of any statute or order of the court, 1 per 
cent of any amount so paid. Held, that a clèrk; is not eutitled to commis- 
sions on part of a f und in the hands of a receiver appoluted by the court, 
not deposited in a designated United States depositary, but under order of 
the court, in a national bank to the crédit of the receiver, subject to 
checks drawn by the receiver and countersigned by the judge of the court. 
[Ed. Note. — For other cases, see Clerks of Courts, Cent. Dig. § 77; Dec. 
Dig. § 54.*] 

In Equity. Suit by Jacob Edwards and others against the Bay 
State Gas Company of Delaware. On pétition of Charles K. Darling, 
as Clerk of the Circuit Court of the United States for the District of 
Massachusetts, for an allowance of commissions out of funds paid 
into court. Denied. 

See, aiso, 173 Fed. 971. 

The United States Attorney, for petitioner. 
Homer Albers, for défendant. 

PUTNAM, Circuit Judge. This is a pétition of the clerk that he 
be allowed a statutory commission of 1 per cent, on the sum of $91,- 
553.37, accumulated as herein set out. The claim is purely statutory, 
and rests on sections 995 and 838, Rev. St. (U. S. Comp. St. 1901, 
pp. 711, 635). Section 995 ïs as follows : 

"AU moneys paid into any court of the United States, or recelved by the of- 
flcers thereof, In any cause pending or adjudlcated In such court, shall be 
forthwith deposited with the Treasurer, an Assistant Treasurer, or a desig- 
nated depositary of the United States, In the name and to the crédit of such 
court: Provlded, that nothing herein shall be constrned to prevent the deliv- 
ery of any such money upon security, according to r -'i-eement of parties, under 
the direction of the court" 

Section 838 relates to the fées of the clerk, and contains the fol- 
lowîng: 

"For receiving, keeping, and paying ont money, In pursuance of any statute 
or order of court, one per céhtum on the amount so recelved, kept, and paid." 

The entire fund to which the pétition relates was $318,369.43. From 
this fund there hâve been paid, by spécial orders of this court, vari- 
ons sums as follows: 

Patterson & Major $65,000 00 

Henry A. Wyman 5,.ô00 00 

Whipple, Sears & Ogden 5,655 26 

Morse & Friedman 10,966 18 

B. G. Davis 1,864 36 

Hiram M. Burton and Arthur A. Folsom 313 10 

A. S. Hall 107 89 

James H. Hoffecker, Jr 160 04 

B. L. M. Tower Adm'rs 579 67 

Walter K. Barton. 1,305 77 

." . $91,552 27 

The présent pétition relates directly only to the total amount paid 
out, namely, $91,553.37 ; but the entire amount, $318,369.43, may be 
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involved herein. There hâve been no authoritative décisions, no course 
of décisions, and no customary practice, which assist this pétition; 
so that the court is compelled to rely on the words of the statute in 
their ordinary and normal interprétation. 

The fund in question was deposited by a receiver appointed by this 
court in the National Shawmut Bank, which bank is not a depositary 
designated by the court in accordance with section 995, Rev. St., which 
we hâve cited, and the money was not deposited in accordance with 
the provisions of that section ; nor was the drawing out of the funds 
to the extent which we hâve mentioned donc in compliance with sec- 
tion 996 of the Revised Statutes as amended. That section is limited 
to money deposited as provided in section 995. The fund was a part 
of a fund in the hands of a receiver appointed by this court. The 
receiver had been discharged as to ail assets except this particular 
fund; but the receivership was expressly retained as to it, and the 
moneys were deposited in the National Shawmut Bank under an or- 
der of court, of which the part material hereto was as f ollows : 

"It Is f urther ordered that the balance Of money in the hands of the receiv- 
er, so far as subjeet to the jnrisdiction of this court, be transferred to and de- 
posited forthwith in the National Shawmut Bank of Boston on such terms as 
to interest as the receiver may best be able to arrange, and that sald deposlt 
stand to the crédit of the receiver, subjeet to checks f rom tlme to time drawn 
by the receiver and countersigned by a judge of this court, and be checked out 
only in that manner." 

Under the provision of section 838, Rev. St., which is the only au- 
thority on which the clerk's right to a commission rests, four things 
must be combined, namely: First, receiving; second, keeping; third, 
paying out; and, fourth, in pursuance of a statute or order of court. 
The order of court exists ; but the clerk neither received, kept, nor 
paid out. The deposit was in the name and to the crédit of the re- 
ceiver, and not, as required by section 995, "in the name and to the 
crédit of" the court. So far as any order of the court called for by 
section 996 is concerned, there is no spécifie requirement that there 
should be separate orders or any formai order with référence to the 
drawing out of the fund ; but, as the checks were to be countersigned 
by a judge, it is plain that such orders were contemplated, and such 
orders were in fact made. Consequently, the fourth requirement of 
section 838 is found hère. On the other hand, as the clerk did not re- 
ceive, he did not keep; and, as the checks were to be countersigned 
by the judge, and, of course, drawn by the receiver, the clerk had no 
part in "paying out." 

There can be no doubt that he entered ail the orders relating to the 
disbursement of the fund in question, and also assisted the court in 
keeping due record of disbursements, so that the court would not 
countersign checks improvidently drawn by the receiver; but this was 
only a part of his clérical duty, and cannot be said to hâve had any 
proper relation to technically "receiving, keeping, or paying out," in 
the sensé of the statute. If the case were left merely on this state- 
ment, it might be regarded as too technical; but the underlying dis- 
tinction is that, on one side, sections 995, 996, and, consequently, 838, 
relate to moneys which are required by statute to be deposited in ac- 



576 177 FEDERAL BEPORTEE. 

cordance with section 995; while whatever occurred in the pending 
case relaté, on the other hand, simply to a continuance of the re- 
ceivership with a view to closing it out or winding it up. The funda- 
mental conditions in référence to the fund hère not only literally, but 
substantially, distinguish the subject-matter of the pétition at bar 
from the statutory case with référence to which the clerk is entitled 
to his commissions. The élaboration of the varions statutes relating 
to moneys passing through the hands of the clerk in Howard v. United 
States, 184 U, S. 676, 22 Sup. Ct. 543, 46 L. Ed. 754, and the closing 
paragraph of the opinion of the court in United States v. Kurtz, 164 
U. S. 49, 53, 17 Sup. Ct. 15, 41 L. Ed. 346, assist to illustrate this 
proposition. 

Some suggestions hâve been made that what bas been accomplished 
by the clerk, although in the Une of his clérical duty, is yet of some- 
what an extraordinary character, and that the clerk might be entitled 
to an allowance on that account in accordance with some décisions 
which hâve been cited to us. Without expressing any opinion on that 
proposition, we will only add that the pétition before us is not framed 
in that aspect, and that a pétition framed in that aspect, if offered, 
would come up more properly after the entire fund of $218,369.42 is 
substantially disposed of, so that it could be examined in the light of 
the entire history thereof, rather than in a fragmentary way. 

The pétition fîled by the clerk on November 23, 1909, for an al- 
lowance of commissions, as amended, is dismissed. 



McKINNON V. MORSE et aL 

(Circuit Court, S. D. New York. Mareh 9, 1910.) 

1. Banks and Banking (§ 254*) — National Banks— Ultra Viees Tbansao- 

TIONS — DiEECTORS' LlABILITY— BlLL— CaPACITT TO SUE. 

À blU by a stockholder's agent of an insolvent bank agalnst directors 
to recover moneys lost by ultra vires transactions of the président and 
vice président, in which défendants participated, alleglng that at a stock- 
holders' meeting held pursuant to law plalntiff was elected as sharehold- 
ers' agent to wind up the affalrs of the bank In place of a recelver, and 
that he gave bond, as requlred by law, and Is the duly quallfied agent of 
the shareholders to act in the place of the recelver, sufficlently showed 
complalnant's capaclty to sue. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. DIg. g 254.*] 

t. Banks and Banking (§ 253*) — National Banks— Ultra Vibes Teansao- 
TioNS— Stock Spéculations. 

Where directors of a national bank engaged In or knowlngly permltted 
stock spéculation by the président and vice président with the bank's 
funds, guch directors were liable for the losses sustalned. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 253.*] 
3. Banks and Banking (§ 254*) — Accounting — ^Adéquate Rbmedt at Law. 

Where a stockholder's agent of a national bank sought to recover from 
directors losses sustalned by stock spéculations of the président and vice 
président with the directors' knowledge aud participation, a bill In equity 
for an accounting was sustainable, though a recovery at law could be had 
as to some of the transactions pleaded. 

[Ed. Note. — For other cases, seé Banks and Banking, Dec. Dig. § 254.*] 
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In Equity. Bill by John W. McKinnon, as agent for tHe sharehold- 
ers of the National Bank of North America in New York, against 
Charles W. Morse and others. On demurrer to the pétition. Over- 
ruled. 

Underwood, Van Vorst & Hoyt, for complainant. 

Gifford, Hobbs & Beard, for défendants. 

COXE, Circuit Judge. The défendants Havemeyer and Flagler de- 
mur to the bill filed by the complainant, as agent for the shareholders 
of the National Bank of North America, to recover moneys alleged to 
hâve been lost by Curtis and Morse, président and vice président, re- 
spectively, of the bank, in ultra vires transactions which were well 
known to the défendants and in which they participated. The action 
was originally commenced by Charles A. Hanna, as receiver, but the 
complainant having been elected as shareholders' agent pursuant to 
law moved, on notice to the défendants, to be substituted as complain- 
ant in the place and stead of Mr. Hanna, which motion was granted. 

The bill allèges, in substance, that pending the prosecution of this 
suit instituted by Hanna as receiver a meeting of the shareholders of 
the bank was held pursuant to law, and the présent complainant was 
duly elected as shareholders' agent to wind up the aflfairs of the bank 
in place of the said receiver. That he gave a bond as required by 
law and is the duly qualified agent of the shareholders to act in the 
place and stead of the said receiver. Thèse allégations are criticised 
by the demurrer, it being asserted that the averments in the bill that 
the meeting of shareholders was duly called, the complainant duly 
elected and the bond duly given are insufEcient in law. 

I am of the opinion that this criticism is not well founded. It is 
not necessary to plead évidence. It is enough if the averment be suf- 
ficient to inform the défendants of the capacity in which the complain- 
ant sues, and definite enough to sustain the proof showing bis title. I 
hâve no doubt that under allégations of the second paragraph of the bill 
the complainant may introduce proof showing that the meeting of 
creditors was properly called and legally held, that he was then and 
there elected shareholders' agent and gave the bond as required by law. 
Unless the complainant's title be admitted, such proof must be given at 
the trial. If not given, or if the proof be insufficient, the bill, will be 
dismissed, but the allégations are sufficient to sustain the proof showing 
that the complainant has légal capacity to sue. 

The other grounds of demurrer may be considered generally and it 
will greatly simplify the discussion if it be remembered that the bill is 
based upon the proposition that the défendants are charged with using 
the funds of the bank in stock spéculations. 

The bill allèges with great particularity various transactions in which 
the funds of the bank were used in the purchase of stocks of a highly 
spéculative and fluctuating character. It avers that the défendants 
knew of thèse transactions, assented thereto and ratified the same by 
receiving profits theref rom. 

If thèse allégations be true the liability of the défendants is estab- 
lished. Stock spéculation is no part of the business of a national bank. 
177 P.— 37 
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First National Bank v. Exchange Bank, 93 U. S. 122, 128, 23 L. Ed. 
679; Bank v. Converse, 200 U. S. 425, 439, 26 Sup. Ct. 306, 50 L. Ed. 
637'. Directors who engage in or knowingly permit it are unf aithful to 
their trust and are liable for losses thus occasioned. They are chosen 
as the guardians of the funds of the bank to protect them from for- 
bidden and unlawful uses and are not permitted to subject them to 
hazardous and ultra vires risks for their own benefit or for the benefit 
of others. If they knowingly permit the fund, which it is their duty 
to guard, to be plundered, they are liable and must restore the lost 
property. The bill does not charge the défendants with liability be- 
cause of ignorance and neglect of duty as in Briggs v. Spaulding, 141 
U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. 662, but it allèges actual knowl- 
edge and affirmative participation in the unlawful acts of the officers of 
the bank, which produced the losses complained of . 

The complainant asks for an accounting showing the amount of the 
losses occasioned by the wrongful acts of the défendants less the 
amounts due from him to them, respectively. It may be true that a 
recovery at law could be had as to some of the transactions stated in 
the bill but that furnishes no reason why equity may not take cog- 
nizance of the controversy and détermine it in a smgle suit. 

In Cooper v. Hill, 94 Fed. 583, 587, 36 C. C. A. 402, 407, the court 
says: 

"Tlils is a suit to compel the restoration of a trust fund of $20,864.82 which 
the appellants unlawfully dlverted from that fund, and it involves an account- 
ing of the money diverted between the recelver and the appellants. It Is 
therefore a suit against officers of a bank' to exécute a trust and to compel an 
aecountlng, and it avolds a multipllcity of sults at law. Thls court has re- 
peatedly held, for reasons which now seem to us obvious, and which are stated 
at length in our opinions, that equity has jurisdlctlon of such a suit. Hayden 
V. Thompson, 36 U. S. App. 362, 367, 17 C. C. A- 592, 594, and 71 Fed. 60, 62; 
CockrlU V. Cooper, 57 U. S. App. 576, 29 C O. A. 529, 535, 538, and 86 Fed. 7, 
12, 16." 

The demurrers are overruled, the défendants to answer within 20 
days after the service upon them of a copy of the order. 



In re WEIGHT. 

(District Court, W. D. New York. April, 1910.) 

No. 2,407. 

1. BANKKUPTCT (§ 148*) — ASSETS— iNStTEANCE AGENT'S FUTtTEÏ! CoMMISSIOWS. 

Where an insurance agent's contract entitled hlm to an Interest in re- 
newai premiums on pollcles prevlously wrltten, when collected, so long 
as the contract was in force, and in case of his death hls wldow or estate 
was entitled tb recelve such Interest for flve years, less a fee for collec- 
tion, such interest was property' which passed to the agent's trustée in 
bankruptcy as a part of the assets of his estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 148.*] 

2. Bankrvptcy (§ 408*) — ^Tbansfee of Assets— Concealment of Properti 

WITH INTENT TO DEFBAUD— "REFUSAL OF A DiSCHAEGE." 

Where, pendlng bankruptcy proceedings against a gênerai Insurance 
agent, the référée erroneously determlned that the bankrupt's interest In 
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rM»«vval premiums under hls contract was not a part of his estate, and 
pending reviev*- thereof, on which the referee's décision was reversed, the 
bankrupt collected ail or nearly ail his earned commissions and approprl- 
ated them, such act dld not warrant the "refusai of a discharge" under 
Bankr. Act July 1, 1898, c. 541, § 14, 30 Stat. 550 (U. S. Comp. St. 1901, p. 
3427), providing for the déniai of a discharge In case the bankrupt has 
destroyed or concealed his property with Intent to hinder, delay, or de- 
fraud his creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 408.*] 

3. Banketjptcy (§ 417*) — Discharge— Revocation— Fratjd. 

The fraud for which a bankrupt's discharge may be set aside must re- 
late to actual fraud theretofore knowingly praeticed by the bankrupt, 
such as might hâve been urged against the grantlng of a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 869; Dec. 
DIg. § 417.*] 

4. Bankeuptcy (§ 250*) — Assets— Disposition by Banketjpt. 

Where, pending review of a referee's détermination in bauliruptcy pro- 
ceedlngs that certain commissions on renewal premiums to which the 
bankrupt was entitled dld not constitute assets, the bankrupt collected 
and appropriated such commissions, after which the referee's décision 
was reversed, it was the trustee's duty to foUow and recover such com- 
missions in the interest of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 250.*] 
6. Bankeuptct (§ 417*) — Dischabqe— Revocation— Pétition— Amendment. 

A pétition for revocation of a bankrupt's discharge could not be amended 
by the pleading of a new objection after the expiration of one year from 
the date of the discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 417.*] 

In the matter of bankruptcy proceedings as to William F. Wright. 
On application for revocation of discharge. Denied. 
See, also, 157 Fed. 544, 85 C. C. A. 206. 

Charles P. Norton, for petitioning creditor and trustée. 

George P. Keating, for trustée. 

Van Gorder, Holt & Crâne and Elijah W. Holt, for bankrupt. 

HAZEL, District Judge. This is an application for the revocation 
of the discharge of the bankrupt William F. Wright from his debts. 
The important question submitted is whether such discharge was ob- 
tained by him through his fraud. The claim is that he connived with 
his employer, the Union Central Life Insurance Company, to cancel 
an existing contract for services and substitute therefor another con- 
tract of employment by which he was to receive for his services a stipu- 
lated annual salary in lieu of his interest under the former contract 
in renewal premiums on policies, and that he wrongfully collected 
$5,508.66, commissions on earned renewal premiums on insurance 
policies. That the interest of the bankrupt in his unexpired contract 
of agency was an asset of the bankrupt estate passing to his trustée 
was decided in Re Wright, 157 Fed. 544, 85 C. C. A. 206, affirming 
(D. C.) 151 Fed. 361. 

The présent record shows that on October 26, 1906, the référée in 
bankruptcy decided that the commissions earned by the bankrupt at the 
time of his adjudication in bankruptcy did not pass to his trustée, as 

•For other cases see same topic & i numbsb in Dec. & Âtn. Digs. 1907 to date, & Rep'r Indexes 
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thecontract învolved relations of confidence and tr^jst, and therefore 
the benefits to be derived theref rom did not belong to the bankrupt es- 
tate. On February 23, 1907, the District Court reversed the référée, 
holding that the commissions on premiums becoming due after the 
bankruptcy under the renewal policies obtained by the bankrupt inured 
to the bankrupt estate. The order reversing the référée was entered 
on March 13, 1907, and subsequently, on March 15th, the bankrupt 
regularly obtained his discharge without objection by any creditor. 
During the intervening time between the décision of the référée and 
the décision by this court the bankrupt at différent times collected ail 
or nearly ail his earned commissions, and accordingly the trustée con- 
tends that in appropriating or collecting such commissions the bank- 
rupt violated section 14 of the bankruptcy act (Act July 1, 1898, c. 
541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3437]) and destroyed or 
concealed his property with intent to hinder and delay or defraud his 
creditors. I do not agrée with this contention. The payment of the 
commissions by the insurance company and the collection thereof by 
the bankrupt before the décision of this court was rendered and while 
the décision of the référée stood unireversed did not constitute inten- 
tional fraud against the creditors. That the référée was not affirmed 
in his ruling is immaterial. 

The spécial master has rightfully found, I think, that the fraud by 
which the discharge was obtained must hâve related to fraud thereto- 
fore knowingly practiced by the bankrupt. It must hâve been an actual 
fraud, such as could bave been urged against the granting of the dis- 
charge. In the présent case it may be assumed that there was no sub- 
stantial foundation for the charge of fraud at the time the discharge 
was applied for or granted, as neither the trustée nor the petitioning 
creditor opposed it, or requested that it be delayed until the appeal f rom 
the décision of the District Court overruling the référée could be de- 
cided by the Circuit Court of Appeals. No one interested in the pro- 
ceedings applied for an order restraining the bankrupt from canceling 
the contract or collecting his earned commissions on premiums, as 
might hâve been donc directly after the pétition in bankruptcy was 
filed or the facts were ascertained. The trustée, however, is not en- 
tirely deprived of his remedy. As already indicated, the Circuit Court 
of Appeals held that the insurance commissions collected by the bank- 
rupt sincé the filing of the pétition, but earned under the contract, be- 
long, not to the bankrupt, but to the trustée. Hence, in the interest 
of creditors, it is his duty to follow the assets of the bankrupt estate 
wherever they may be found, even though the right to recover is 
closed to him in this proceeding to revoke the discharge. 

The petitioning creditor also moved the court to amend the pétition 
for revocation, and for further référence to the spécial master, on the 
ground of newly discovered évidence ; i. e., that the bankrupt omitted 
from his schedule an unliquidated claim or cause of action against 
one Lockhart. Concededly an application for the revocation of a dis- 
charge must hâve been made within one year after the discharge, and, 
such period from the time of the discharge herein having expired, the 
amendment should not be allowed. Under the prior bankrupt act, such 
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an amendment was not permitted after the expiration of the time 
limited by the act. In re Sims (D. C.) 9 Fed. 440 ; Mail v. Ullrich 
(D. C.) 37 Fed. 653. Under the présent act Judge Pumell, in Re 
Shaffer (D. C.) 104 Fed. 982, made a similar ruling, and I hold, there- 
fore, that the objecting créditer is precluded at this time from attack- 
ing the order discharging the bankrupt. 
So ordered. 



UNITED STATES v. SCHURMAN et al. 

(District Court, W. D. Micliigan, S. D. March 24, 1910.) 

Food (§ 20*) — Misbeandinq— Misleading Labels— Infoemation—Leave to 
File. 

Défendants manufactured and sold In Interstate commerce "Dutch Tea 
Rusk." Tlie packages were marked "Genuine Dutch Tea Rusk," and 
stated that the contents were "made In Holland, Mich., by the Michigan 
Tea Rusk Company, Holland, Mich." ; the word "Holland," where it flrst 
occurred, in type so large and promiuent as to hold the attention and 
mislead purchasers into supposing that the article was a genuine impor- 
tation from Holland. A hearing was had under the rules of the Depart- 
ment of Agriculture, in which respondents claimed that the markings 
were not misleading, but offered to change the labels as directed by the 
government, If found otherwise. Belâ that, sinee defendant's violation 
of Pure Food and Drug Act June 30, 1906, c. 3915, § 8, 34 Stat. 771 (U. 
S. Oomp. St. Supp. 1909, p. 1193), prohlbitlng the brandlng of an article 
of food so as to purport to be a foreign product when it was not so, was 
doubtful, leave would not be granted to file an information prior to notice 
of adverse flnding by the Department and an opportunity to alter the la- 
bels as directed. 
[Ed. Note. — For other cases, see Food, Dec. Dig. § 20.*] 

Application by the United States for leave to file an information 
against George Schurman and others for violations of the pure food 
act. Denied. 

George G. Covell, U. S. Atty, 

DENISON, District Judge. The district attorney présents a sworn 
information, accompanied by affidavits, supposed to show a violation 
of the Pure Food Act of June 30, 1906. It appears that the respond- 
ents are engaged in business at the city of Holland, in this district, 
manufacturing and shipping to différent states an article of food called 
"Dutch Tea Rusk." The point of the complaint must be that the 
article is misbranded, because so "labeled or branded as to deceive or 
mislead the purchaser, or purport to be a foreign product when not so" 
(section 8, Foods, Second) ; and this conclusion is based on the fact 
that respondents mark their packages as containing "Genuine Dutch 
Tea Rusk," and say that it is "made in Holland, Mich., by the Michigan, 
Tea Rusk Company, Holland, Mich.," having the word "Holland," 
where it first occurs, in type so large and prominent as to hold the at- 
tention and thus mislead purchasers into supposing that the article is a 
genuine importation from the country of Holland. 

Obviously, a jury could not be affirmatively instructed that thèse 

•For other cases see same topic & § number in Dec. & Am. Uigs. 1907 to date, & Rcp'r Indexes 
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markings did constitute a violation of the statute. Such tea rusk are 
largely used in the Netherlands, are popular among Hollandefs, are 
manufactured in this state in a community that is largely made up of 
.Netherlanders, and doubtless find their chief market in différent parts 
of this country among people of the same nationality. The respond- 
ents hâve a perfect right to call their product "Dutch Tea Rusk." 
This is no more misleading than to speak of Enghsh muffins, or French 
rolls, or German fried potatoes. If the article, in composition and 
manufacture, is identical with a similar article m.ade in the Netherlands, 
it is, in one sensé, "genuine." Whether the word "genuine" is hère 
used in a true or in a misleading sensé dépends on the inferences to be 
drawn from ail the circumstances. The undue prominence given to the 
name "Holland" would tend to strengthen the inference that a mis- 
leading was intended ; but this inference vifould be only argumentative, 
and the most that can be said for the case made against the respondents 
is that it probably would require a submission to the jury, and that the 
jury would be quite at liberty to find that the article did not "purport 
to be a foreign product." 

The motion papers also show that, at a hearing held under the rules 
of the Department of Agriculture, the respondents made a full state- 
ïnent of the circumstances, insisting that thèse markings were not mis- 
leading, but ofifering, if the Department should think otherwise, im- 
mediately to change the labels as might be directed by the Department. 
So far as the motion papers show, the conclusion of the Department 
that the label was improper has been in no way communicated to the 
respondents, nor hâve they been informed what changes, if any, the 
Department would require. In case of a clear violation of the statute^ 
there is no occasion for such notice or opportunity to make a change in 
the label; but in a case like this, where the violation is doubtful, and 
where the respondents seem to hâve acted in good faith in being will- 
ing to comply with the law and the rules, if they could find out what 
the law and the rules were, it is extremely improbable that any jury 
would find, beyond a reasonable doubt, the existence of the essential 
misleading, and, upon the same principle which requires a grand jury 
not to indict unless it is reasonably probable that a conviction might 
follow, this information should not be filed. 

The application will be denied, with leave to renew the same at any 
time upon a further showing that after notice from the Department of 
its conclusion, or after knowledge of this disposition of this motion, 
the respondents did continue or shall continue to use the word "gen- 
uine" upon their labels or to give undue prominence to the word "Hol- 
land." 
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In re SCHOOKET. 

In re BLANKENSTEIN'S PETITION. 

CDlstrlct Court, D. Rhode Island. March 24, 1910.) 

No. 805. 

Bahkbuptct (§ 476*) — Cîosts— Beclamation Pétition— Dismissai. 

Where a clalmant of property In the hands of a banknipf s truste* 
filed a réclamation pétition, whleh was subsequently dlsmlssed as frauda- 
ient and unsustalnable, the proceedlng being analogous to a suit In equity, 
the trustée was entitled to an allowance agalnst the petltloner, as a part 
of the costs, of the charges and expenses properly Incurred In preservlng 
the property durlhg the pendency of the pétition and directly resultlng 
from such proceedlngs. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §S 8S8, 899; 
Dec. Dlg. I 476.*] 

In the matter of the bankruptcy proceedings of Chona Schockêt. 
On pétition by the trustée to review the referee's taxation of costs on 
the dismissal of a réclamation pétition. Reversed in part. 

Léonard Zisman, for claimant. 

James H. Rickard, for trustée. 

BROWN, District Judge. The trustée pétitions for review of the 
referee's taxation of costs upon Blankenstein's réclamation pétition. 
This pétition was dismissed; the référée finding that Blankenstein's 
claira of title to certain personal property was without merit and fraud- 
ulent. Upon this finding Blankenstein filed a pétition for a review, 
which was subsequently abandoned. 

The trustée included in his bill of taxable costs expenses incurred 
by him in keeping the goods until the time of the final abandonment 
of Blankenstein's pétition for a review. The référée, being in doubt 
as to his authority to allow thèse items in taxing costs, disallowed ail 
items for the expense of keeping the goods pending the réclamation 
proceedings and the pétition for review thereof. 

Blankenstein's pétition prayed for a return to him of spécifie per- 
sonal property which was in the hands of a receiver when he filed his 
pétition, and which subsequently came into the hands of the trustée 
upon his appointment. The relief sought — i. e., a return of spécifie 
property — was inconsistent with a sale by the trustée. Neither Blank- 
enstein nor the trustée made application for a sale of the property and 
to hold the proceeds in' lieu thereof. 

The trustée contends that the réclamation proceedings prevented a 
sale, and gave rise to expenses in preserving the property ; that thèse 
expenses were the resuit of a fraudulent claim, and should not be cast 
upon the estate, but should be borne by the petitioner for réclamation 
and taxed against him. 

While it is doubtfui if this expense falls strictly within the usual 
meaning of the term "costs of suit," and while no statutory provision 
in terms covers a charge of this character, yet in a proceeding in 
equity the taxation of similar charges seems to hâve been allowed. In 
Burnr. v. Rosenstein, 135 U. S. 449, 10 Sup. Ct. 817, 34 h. Ed. 193, 
which related to proceedings in equity, the court said : 

*For oUioi' Cd^Ba see maxe toplc & S numbsb 1q Dec. & Am. Digs. IW to date, & Rep'r Indexe* 
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"Tiie allégations of the original blll justifled the Issulng of ttie attachroent 
It was rlght that the property taken under It should be eared for, and, as 
the court found that the plaintiffs were entltled to a decree agalnst the de- 
fendants, a Judgment for costs properly followed ; and we perceive no reason 
why the plaintiffs should not hâve been allowed, as part of thelr costs,- a 
reasonable ainoiinit for the eXpenses incurred in preserving the attached prop- 
erty, and for whieh they became primarily llable to the ofHcer iseeping it. We 
cannot say, npon the record before us, that the court toelow exceeded its dis- 
crétion in apportlonlng the expenses thus incurred." 

A court of equity, in extending an order for the taxation of costs so 
that it may include charges and expenses properly incurred, seems to 
proceed rather upon considérations of the substantial equities of the 
parties than upon ordinary statutory provisions concerning costs. 3 
Daniell's Chancery (Ist Am. Ed.) p. 1586. 

The petitioner in réclamation having made application to a court 
exercising chancery powers in the administration of the bankrupt's 
assets, seeking a détermination of his right to hâve returned to him 
spécifie property held by the trustée for the benefit of the creditors, is 
justly chargeable for such necessary expenses in the custody of the 
goods as were occasioned by the proceedings instituted by him, and 
which would not hâve been incurred, but for his intervention. To cast 
upon the property belonging to the creditors the costs of préservation 
pending the fraudulent claim of an intervener is contrary to equity. 
I am of the opinion that the court has authority to so extend an order 
for the taxation of costs against the intervener as to include a direc- 
tion to tax charges and expenses of custody, as well as ordinary costs. 
Such charges and expenses should cover only the custody and expense 
which were the direct resuit of the intervention proceedings. Charges 
for expense of keeping, that would hâve been necessary irrespective of 
the filing of the réclamation proceedings, should be disallowed. 

The finding of the référée is affirmed as to other items of costs, but 
is reversed as to disallowance of ail items for custody, and the peti- 
tioner for review may make application to the référée for further taxa- 
tion in accordance with this opinion ; the référée to be at liberty to dé- 
termine the proper amount of said charges and the reasonableness of 
the fées for keepers. 



In re WINDT. 
(District Court, D. Connectieut. March 24, 1910.) 

No. 2,285. 

1. Attachment (8 184*) — Vacation— GrviNo Officeb's Eeceipt. 

The giving of an officer's receipt for attached property does not dis- 
charge the attachment lien under the Connectieut law. 

[M. Note. — For other cases, see Attachment, Cent. DIg. § 587; Dec 
Dig. § 184.*] 
X Bankruptot (§ 59*) — "AcT or Bankbuptct"— Stjbett— Failuke to Dis- 
solve. 

An attachment having been levied on the property of an alleged bank- 
rupt, petltioner's intestate executed an officer's receipt and obtained the 
property as the debtor's surety, whieh he then delivered to the debtor, tak- 
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Ing a mortgage note as security. After waiting untll four months from 
the date of attachment had almost expired, the surety flled a pétition In 
' bankruptcy against the debtor, because he had not removed the attachment. 
Held, that the debtor's failure did not constitute an "act of bankruptcy," 
within Bankr. Act July 1, 1898, c. 541, § 3, par. "a," subd. 3, 30 Stat. 546 
(U. S. Comp. St. 1901, p. 3422), In that the debtor suffered or permitted, 
whlle insolvent, a créditer to obtain a préférence through légal proceed- 
ings. and not having, at least flve days before a sale or final disposition 
of the property affected by such préférence, vacated or dlscharged the 
same ; It not appearing that there had been any sale or final disposition 
of the property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 81, 82 ; Dec. 
Dig. § 59.* 

For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, 
p. 7562.] 

3. Bankbtjptcy (§ 76*) — Acts of Bankeuptcy — Involuntaey Pétition— 
Banketjpt's Surety. 

A surety for a debtor in attachment, having executed an offlcer's re- 
ceipt, cannot force the debtor into bankruptcy because he permitted four 
months, lacking five days, to expire without removlng the attachment 
lien, under the rule that one cannot force another Into bankruptcy by the 
use of alleged debts whlch, by opération of law, would be extinguished 
by the adjudication, since an adjudication against the debtor would dis- 
solve the attachment lien. 

[Ed. Note. — For other Cases, see Bankruptcy, Cent. Dig. § 100; Dec. 
Cig. § 76.*] 

In the matter of bankruptcy proceedings against Jacob Windt. Pé- 
tition for adjudication dismissed. 

Kenealy & Keating, for petitioners. 
Clément A. Fuller, for Childs. 
Louis J. Curtis, for Fleissner. 

PLATT, District Judge. The facts set forth in the pétition, tersely 
epitomized, are as follows: 

On June 16, 1909, Jacob Windt, the respondent, was doing business 
as a bottier in Darien, Conn. One Childs sued him on a claim oiE 
$8,000, and attached ail the personal property used by him in his busi- 
ness on a writ returnable to the September terra of the superior court 
in Fairfield county. 

Martin J. Gray, since deceased, and now represented by his adminis- 
trator, John F. Gray, obtained the property from the attaching officer 
by entering into the usual joint and several obligation on the part of 
himself and Windt to keep said attached property at their risk and 
expense and to deliver the same in good order on demand, and in case 
of failure so to do to pay the sum of $2,500, or as much thereof as 
should be recovered in the suit of Childs v. Windt. This contract is 
one well understood in our state law, and is commonly known as an 
"officer's receipt." 

Gray then delivered the property back to Windt, taking a mortgage 
note for $2,500 to secure himself. He then waited until four months 
from the date of the attachment had almost expired, and on October 
16, 1909, brought this pétition, in which he insists that both note and 
officer's receipt represent provable debts, which can be used as the 

•For other cases see same topic & 5 ntjmbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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basis for preferring a charge against Windt that he had given a préf- 
érence tO Childs by permitting the attachment and not removing it 
bef ore it had rested long enough to hâve become perf ected into a lien 
which would be valid as against the trustée after adjudication. 

The question is practically this : Can one who helps a debtor out 
by acting as surety for him on an officer's receipt force him into bank- 
ruptcy, because he takes no further action about the attachment, and 
by his inaction has permitted the four months to hâve corne within five 
days of expiring? The demurrer proceeds mainly on the grounds 
that he had no provable debts and that the giving of the receipt acted 
as a removal of the lien upon the property. I do not think that the 
second ground of demurrer is effective, because under our state law I 
do not understand that an officer's receipt vacates or discharges the 
attaching lien. . 

As to the first ground, it appears that the act of bankruptcy which 
the petitioners attempt to take advantage of is subdivision 3 of para- 
graph "a" of section 3 (Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. 
Comp. St. 1901, p. 3422]), viz. : 

"Suflferèd ôr permitted, while Insolvent, any créditer to obtain a préfér- 
ence through légal proceedings, and not having at least flve days before a sale 
or final disposition of any property afCeeted by such préférence vacated or 
discharged such préférence." 

In the first place, I am not satisfied that it appears by the pétition 
that any "sale or final disposition" of the property attached had been 
arranged for at the time the pétition was brought. The préférence, 
therefore, had not gotten into such a situation that it was the duty of 
Windt, under the subdivision invoked, to vacate or discharge it, and 
of course he could not commit the act of bankruptcy until such a sit- 
uation actually existed. Indeed, the petitioners admit that there was 
not to be any sale, and as to "final disposition" there was not such a 
state of things as, in my opinion, the Congress intended to cover by the 
language of said subdivision. 

But, leaving thèse considérations aside, and taking the case as pre- 
sented and argued upon the demurrer, it seems clear that an adjudica- 
tion upon this pétition would dissolve the Childs attachment lien. 
With such dissolution would disappear also the obligation of the ad- 
ministrator's décèdent to respond to the officer on the receipt, and the 
mortgage note given to secure him from loss thereby would fail for 
lack of considération. 

I do not think that one can force another into bankruptcy by the use 
of alleged debts, which by opération of law will be extinguished, and 
therefore not provable, the instant the adjudication exists. 

I/et the pétition be dismissed, with costs. 
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In re HATLIFFE. 

(District Court, N. D. Alabama, S. D. March 19, 1910.) 

No. 8,513. 

1. Sales (§ 215*)— Transfeb or Title— Reqxjisites— Bill or Sale. 

Oelivery of personal property, pursuant to a verbal agreement to trans- 
fer tbe same from debtor to créditer in payment of ttie debt, was suffl- 
cient to pass title without a written blll of sale, and this, tbough the 
évidence of tbe debt was not surrendered untll a subséquent date; it 
béing agreed that the debt was satisfied by the delivery, and there belng 
no understandlng that further papers were to be prepared and executed 
to complète the transaction. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. § 574; Dec. Dig. § 
215.*] 

2. Bankeuptcy (I 161*) — Teansfee of Goods— Time of Making. 

Where there was a valid transfer of goods by a bankrupt to his créditer 
in payment of the debt, sufflcient to pass title, more than four months be- 
fore the filing of an involuntary bankruptcy pétition against him, the fact 
that the bankrupt, within the four months peilod, on doubting the valid- 
ity of the transaction, sought advice and attempted to perfect it by filing 
a claim of exemption wlth référence to the goods transferred, and theri 
exeeutlng a bill of sale to the creditor, did not affect the creditor's vested 
right to the goods, though the subséquent proceedings w^ere assented to 
by him. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 261-263; 
Dec. Dig. § 161.*] 

3. Bankruptcy (§ 161*) — Tbansfeb of Goods— Time of Makinq — Estoppel. 

Where a debtor, more than four months before the filing of a bank- 
ruptcy pétition against him, had validly transferred certain personal 
property to a creditor, the fact that within the four months period he 
executed a bill of sale to the creditor, who asserted to the petitloning 
creditors' attorneys that he claimed under the bill of sale, did not estop 
the bankrupt from claiming that the goods were validly transferred more 
than four months before filing the pétition, in résistance of bankruptcy 
adjudication. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 261-263; 
Dec. Dig. i 161.*] 

In the matter of bankruptcy proceedings against J. W. Ratliffe. . On 
an involuntary pétition for a bankruptcy adjudication, and answer 
thereto. Denied. 

Steiner, Crum & Weil and F. E. St. John, for petitioning creditors. 
Ward & Weaver, for bankrupt. 

GRUBB, District Judge. This matter came on for hearing upon the, 
involuntary pétition, seeking the adjudication of the bankrupt, and 
upon his answer. The original demand for a jury trial was withdrawn. 
Ail the averments of the pétition were admitted by the bankrupt's an- 
swer, except the commission of the act of bankruptcy charged in it. 
The act of bankruptcy reHed on for adjudication consisted in an alleged 
préférence given to the bankrupt's brother-in-law, one Harris, by trans-' 
ferring to him, in payment of a debt of $1,000, a stock of merchandise- 
valued, according to the inventory taken contemporaneously with the! 
transfer, at about $900. The bona fides of the debt was not disputed. 

*Por oth«r cases eee same toplc & § numeee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The contested questions were (1) whether the transfer was made wlthin 
four months of the filing of the pétition in bankruptcy, and (2) whether 
a préférence can be based on a transfer of exempt property by the 
bankrupt to a créditer, though within the four months period. 

The conclusion of the court upon the first inquiiy renders unneces- 
sary any décision of the second. The facts are briefly stated as fol- 
iows : 

The bankrupt and the transférée were brothers-in-law. The bank- 
rupt was indebted to the transférée for a year before the transfer 
in the sum of about $1,000 for borrowed money, evidenced by a promis- 
sory note. Each ran a gênerai country store. The two stores were 
about a mile apart. About December 1, 1907, the bankrupt paid the 
transférée on this debt $90. On December 16th the bankrupt and the 
transférée made an agreement by which the bankrupt delivered to the 
transférée his stock of goods, by hauhng it in wagons from the bank- 
rupt's store to that of the transférée, and the transférée accepted the 
goods in full payment of, and canceled, the balance due on the debt. 
An itemized inventory was taken, showing the value of the stock to 
be slightly less than the amount of the indebtedness. The inventory 
accompanied the delivery of the goods, and was the only writîng evi- 
dencing the transfer at the time delivery was made. The bankrupt 
testified that his recollection was uncertain as to whether the note was 
surrendered December 16th, or not until December 24th. The trans- 
férée testified with positiveness that its surrender accompanied the de- 
livery of the stock. Each testified that the transaction was completely 
consummated on December 16th, and that it was not then contemplated 
that any further papers should be drawn up between the parties, or 
that any further steps were to be taken to complète it. About Decem- 
ber 24th the bankrupt became doubtful as to the legality of the form 
of the transaction and consulted his attorney. The attorney advised 
him to file a claim of exemption to the stock transferred and then exé- 
cute a bill of sale to it to his brother-in-law. After such advice was re- 
ceived, and in pursuance of it, a claim of exemption was filed on De- 
cember 24th to the stock theretofore delivered to the transférée, and a 
bill of sale executed by the bankrupt to the transférée covering it. 

If the transaction is to take efïect from December 16th, it is beyond 
the four months period, and not the subject of a préférence. If not 
effective until December 24th, it is within the four months period, and, 
the other éléments being présent, would constitute a préférence. No 
written bill of sale was essential to pass title to the personal property 
transferred to the créditer in payment of the debt. Delivery, pursuant 
to such a verbal agreement, would be legally sufficient, though the note 
was not surrendered until later. However, the more satisfactory évi- 
dence is to the effect that it was surrendered contemporaneously with 
the delivery of the stock. This would be true, provided it was under- 
stood by the parties that the debt was to be satisfied by the delivery of 
the goods, and there was no understanding that further papers were to 
be prepared and executed to complète the transaction. In thèse pro- 
visos, both agrée. There was a complète change of possession of the 
stock on December ICth, and it hardly seems that so troublesome a re- 
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moval would hâve been attempted until the agreement was undeirstood 
to be final by the parties to it. 

My conclusion from the évidence is that there was a valid and com- 
plète transfer by delivery of the goods in considération of the cancella- 
tion of the debt on December Ifîth, more than four months before the 
filin g of the pétition. 

Did the subséquent filing of the exemption by the bankrupt, and exe- 
cutmg a bill. of sale to the transférée, change the status? If the origi- 
nal transaction was legally suflRcient to vest title to the goods in the 
transférée, the title could be divested out of him only by an agreement 
between the parties, the légal efifect of which was to rescind the original 
agreement. Such was not the eiïect of the acts donc by the bankrupt 
on December 34th. On the contrary, they were donc to make the origi- 
nal transaction — i. e., the payment of the debt with the goods — more 
binding. The giving of a further assurance or muniment of title could 
not hâve the effect of impairing the vested right of the transférée, ac- 
quired by the original transaction, though assented to by him. The 
giving of such assurance or muniment of title within the four months 
of property the title of which had passed out of the bankrupt beyond 
the four months could not operate as a préférence, or be the founda- 
tion of an act of bankruptcy on the part of the bankrupt, since the 
creditors had no claim on the property when such further assurance or 
muniment was given by the bankrupt. 

Whatever might be the efifect of the assertion by the transférée to 
the attorneys for the petitioning creditors, made before the pétition was 
filed, that he claimed the property under the written bill of sale, dated 
within the four months, in a proceeding against him, as claimant, to 
set aside the transfer as a préférence, it is clear it could not operate to 
estop the bankrupt in this proceeding from resisting adjudication by 
reason of it. 

The pétition is therefore dismissed, at the costs of the petitioning 
creditors. 



THE O. H. VESSELS. 

(District Court, E. D. Pennsylvania. March 16, 1910.) 

No. 39. 

1. Maritime Liens (§ 11*) — Repaiks— What Constitijte. 

Providing a barge witli a cover to protect lier cargo from tlie weather 
to fit her for a particular business constitutes repairs, and not construc- 
tion. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. S 15: Dec. 
Dlg. § 11.*] 

2. Maritime Liens (§ 30*) — Repaies. 

Bepairs made on a vessel In a foreign port under a eontract with a cliar- 
terer, but conflrmed by the master and with the knowledge of the man- 
aging owner, entitle the repairer to a lien, although the charter party con- 
talned a provision, not known to him, and of which he was not notifled, 
that they should be made at the expense of the eharterers. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 37 38; 
Dec. Dig. § 30.*] 



•For other cases see same topic & S numbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit by John Kramer's Sons against the barge O. 
H. Vessels. Chi final hearing. Decree for libelants. 
Henry R, Edmunds, for libelants. 
Willard M. Harris, for respondent, 

J. B._ McPHERSON, District Judge. The testimony in this case is 
conflicting upon several material points, but I shall net discuss it in 
détail. To find the facts appears to be more important than to refer 
specifically to the évidence by which they seem to be established. 

The O. H. Vessels is a steam barge registered at the port of Wil- 
mington in the state of Delaware. In February, 1909, she was char- 
tered by Luther R. Vessels, the managing owner, to H. J. Schock and 
F. W. Litchfield, and was under the coramand of John W. Kelly, the 
master appointed by the charterers. She was then an uncovered boat, 
and as the charterers desired to use her in transporting perishable 
freight on the Delaware river it was necessary to protect her from the 
weather. In other words, while it was desired to fit her for a par- 
ticular kind of business, no altération was contemplated that would 
materially change her construction. Essentially, nothing was to be 
done except to provide a cover that would protect the cargo from the 
wet and the beat, and a change so slight should, I think, be described 
as repairs, and not as construction. The Iris, 100 Fed. 104, 40 C. 
C. A. 301 ; The Ella (D. C.) 84 Fed. 471. 

Delivery of the boat had been promptly made to the charterers, and 
toward the end of February she was in the port of Philadelphia. A 
contract to do the worjc referred to was made in that port with the 
libelants, John Kramer's Sons, and the needful repairs were accord- 
ingly put upon the boat during the month of March. Soon afterwards 
the charter was apparently abandoned, the barge was surrendered to 
her owners, and the présent action was brought to détermine whether 
the boat can be properly charged with a lien for the libelants' bill. As 
it seems to me, there is little room for doubt upon this point. It is 
true that the charter party provides that the barge is to be delivered 
by a specified date "for the purpose of having such improvements 
made at (the charterers') own expense) as will enable said steam barge 
to properly carry perishable freight"; but the existence of the char- 
ter party was not known to the libelants, and they were not informed 
that the repairs were to be made at the charterers' own cost. The 
contract was originaHy made with Litchfield, but before the work 
was begun the master of the barge confirmed the agreement, and the 
managing owner, who was employed on board as the engineer, alsa 
knew of it and gave thè libelants clearly to understand that the boat 
could be held for their bill in case the money could not be collected 
from the charterers. As it seems to me, the situation is briefly this : 
A boat is under charter, and repairs are needed in a f oreign port. 
The charterers are under obligation to pay the cost, but the libelant 
has no knowledge of this provision. The master of the boat in eiïect 
becomes a party to the original contract, and the managing owner of 
the boat, being on board and having full knowledge of everything that 
is done, allows the repairman to believe that he will hâve a lien for 
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the cost of hîs work. If under such circumstances the boat is not 
bound, it is not easy to see how a lien for repairs can ever attach. 
Ail the éléments of such a lien are présent. The repairs are neces- 
sary, and the work is done in a f oreign port, where presumably a lien 
will attach ; the master agrées that the work shall be done, and takes 
part in it by continually giving orders and by superintendence : the 
managing owner is présent, has full knowledge of the situation, also 
gives orders, and directs how part of the work shall be done, and prac- 
tically agrées to a lien if the charterers do not pay. In support of the 
barge's liability, it is, I think, only necessary to refer to The Emily 
Souder, 84 U. S. 670, 21 L. Ed. 683, Insurance Co. v. Baring, 87 U. 
S. 163, 23 L. Ed. 250, The Patapsco, 80 U. S. 339, 20 L. Ed. 696, and 
The Vigilant (C. C. A., 3d Circuit) 151 Fed. 747, 81 C. C. A. 371. 
To thèse may be added The Kate, 164 U. S. 458, 17 Sup. Ct. 135, 41 
L. Ed. 512, The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, 41 L. Ed. 
710, and Judge Bradford's careful and satisfactory opinion in The 
Ella, supra. 

A decree may be entèred in favor of the libelants, with costs. 



MECKY V.' GRABOWSKI et al. 

(Circuit Court, B. D. Pennsylvania. Mareh 3, 1910.) 

No. 331. 

CoTiEXS {§§ 290, 292*) — JuEisDiCTiON OF Fedebal Cotjets— Uhfaib Compéti- 
tion—Patent RiGHTS. 

Unfair compétition In trade Is not a fédéral question, and a suit there- 
for is not wlthin tlie Jtarisdiction of a fédéral court, wtiere the parties 
are citizens of the sanie state; nor is that issue drawn within such 
jurisdictlon because the bill also allèges Infringement of a patent growing 
out of the same acts of défendant 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 832, 834; Dec. 
Dlg. |§ 290, 292.* 

Jurisdiction of cases involving fédéral questions, see notes to Bailey 
V. Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Mining Co., 35 C. C. A. 7.] 

In Equity. Suit by Johanna Mecky, administratrix of the estate of 
August Mecky, against Frank J. Grabowski apd Charles F. Atwater, 
trading as the Eagle Wheel Manufacturing Company. On demurrer 
to bill. Sustained in part. 

Robert M. Barr, for complainant. 
Howson & Howson, for défendants. 

HOLEAND, District Judge. In this case the bill charges patent 
infringement and unfair compétition in trade. Both the complainant 
and défendant are résidents of this state. Défendant demurs to the 
whole bill on the ground (1) of multifariousness, and (3) of failure 
of the bill of complaint to aver title to the patent in suit, and further 
demurs to the jurisdiction of the court so far as concerns that part of 
the bill which relates to the charge of unfair compétition. 

•For other cases see same topic & % ntjmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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As to the question of complainant's failure to aver title to the patent 
In suit, this may be disposed of by allcwing the complainant to amend 
in that particular; and it is so ordered. 

The défendant is not only charged with infringing the patent of ,this 
seat for a vélocipède, but it is also averred that he makes a machine 
which is an exact copy of the complainant's, for the purpose of deceiv- 
ing the trade in the sale of the same; in other words, there is an allé- 
gation of unfair compétition in connection with the averment of in- 
fringement of the patented article. 

The alleged infringement of the patent is a fédéral question, and 
can be maintained in the United States courts, even if both parties to 
the suit be citizens of the same state. The question, however, of un- 
fair compétition, is not a fédéral question, and cannot be maintained 
in the United States courts, where the parties to the suit are both rési- 
dents of the same state. Elgin National Watch Co. v. Illinois Watch 
Case Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365 ; Leschen & 
Sons Rope Co. v. Broderick & Bascom Rope Co., 134 Fed. 571, 67 C. 
C. A. 418. In the latter case, however, it does not appear from the 
record that unfair compétition was charged in the bill; but it was 
urged in the brief of complainant. In the former, a charge of unfair 
compétition, in connection with a charge of infringement of a trade- 
mark, is alleged, and the court held that, as the averment in the bill 
to the eflfect that the trade-mark had been infringed could not be sus- 
tained, the question of unfair compétition, not being a fédéral one, 
could not be maintained, and the Court of Appeals, directing the bill 
be dismissed, was affirmed. 

It woul,d appear that the question of unfair compétition, not being 
a fédéral one, cannot be maintained in a fédéral court where there is 
no diversity of citizenship, as in this case. The question then arises 
whéther or not the fact that it is connected with a fédéral question in 
the same bill and arises out of that same question, to wit, the infringe- 
ment of a patent, will draw the question of unfair compétition within 
the right of the court to take cognizance of the same. In Woods Sons 
Co. V. Valley Iron Works (C. C.) 166 Fed. 770, under the peculiar 
circumstances of that case, it was held: 

"That under the established rule In equity that, having taken cognizance of 
a case upon any ground on which .jurisdiction is given, the court will proceed 
to dispose of the whole controversy between the parties, even though there may 
be certain phases Of It as to which, by themselves, it would not." 

This principle, however, that a court of equity, having taken cog- 
nizance of a case, will dispose of the whole controversy, even though 
there may be phases of it as to which, by themselves, it would not hâve 
jurisdiction, has application, not to the jurisdiction of the court under 
the Constitution and statutes, but to its jurisdiction as a court of 
equity, and relates principally to the application of légal as well as 
équitable rernedies, where there is one ground of proper equity juris- 
diction. 

The contention of the défendant as to the unfair compétition is sus- 
tained in the case of Cushman v. Atlantis Fountain Pen Co. et al., 164 
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Fed. 94, in which it was held by Judge Lowell, of the Circuit Court, 
that a bill to restrain the infringement of a patent, which présents a 
fédéral question, does not draw within the jurisdiction of the Circuit 
Court a further issue as to unfair compétition in trade, although it 
grows out of the same acts of défendant. In the case at bar, the ques- 
tion of unfair compétition can be fully and properly determined by the 
proper tribunal, entirely independent of a question of patent infringe- 
ment, and the complainant has full recourse to the state courts for that 
purpose. 

As to the averments in the bill, therefore, of an unfair compétition, 
the demurrer is sustained. 



UNITED STATES v. MARSCHING & CO. 

(Circuit Court, S. D. New York. Novemtoer 4, 1909.') 

No. 4,116. 

CUSTOMS DUTIES (§ 24*) CLASSIPICATIOÎST— COLOBS CONTAINING LEAD. 

The provision for "colors * * » not contaiclng qulcksllver, but 

* * * containing lead," in Tarlffi Aet July 24, 1897, c. 11, § 1, Schedule 
A, par. 54, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1630), is a more spécifie 
enumeration of colors containing leàd than the provision for "colors 

* * * not otherwise spécial! y provlded for," in paragraph 58, 30 Stat. 
154 (U. S. Comp. St. 1901, p. 1630). 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 24.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision of the Board of General Appraisers (G. A. 6,144, T. 
D. 26,689) sustained the importers' protests against the assessment 
of duty by the collector of customs at the port of New York. The 
Board's opinion reads as follows: 

MoOLELLAND. General Appraiser. * « * The spécial reports of the 
appraiser set forth that the marchandise "consists of varions euamel colors 
used in decorating porcelaln and glass." » * * Although the return of the 
appraiser on the involces — "colors" — is the same in each case, and the spécial 
reports above quoted treat the merchandise involved In each of thèse protests 
as being the same and used for the same purposes, the samples thereof , ofCered 
and received in évidence on the hearing, difCer from each other in appearance 
and composition. Thèse samples vvere submiltted for analysls to the officiai 
chemist in the appraiser's office at the port of New York, and he reports on 
them as follows: 

"Exhibit 1, protest 125,610, pink. No. 4: Tin, gold, and silver ; lead oxide ; 
lime ; alumlna ; soda ; sillca ; traces of iron oxide. 

"Exhibit 1, protest 125,611, enamel, 649: Lead and zinc oxldes ; lime ; sil- 
lca ; traces of Iron oxide." 

The record before us is not as complète as we wish it mlght hâve been. 
But one wltness vs^as examined on the hearing — a member of the protesting 
flrm. And slnce there was no attempt on the part of the government to con- 
trovert his testiniouy, we see no reason why It should not be accepted. In so 
far as it may be a guide in the détermination of the issues Involved. As to 
the first item — Exhibit 1, 125,610, pink, No. 4 — the wltness frankly states that 
the merchandise is a eolor used for decorating chinaware. And as to the sec- 
ond item — Exhibit 1, 125,611, enamel, 649 — the évidence is that It is to give a 

♦for other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, ft Rep'r Indexeà 
177 F.— 38 
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whlte glaze or polish to glass. Before being applied to the glass it Is mixed 
with water, and in the form of a paint is put on tlie glass with a brush and 
then flred. 

We hiave no doubt tliat on the record before us the flnding is justifled that 
eaeh of the two klnds of merchandise involved is a eolor ; but It does not fol- 
low that the collector's dasslflcation is correct. One of the daims of protest- 
ants is that the merchandise is dutiable at 5 cents per pound under the provi- 
sions of Tarife Aet July 24, 1897, c. 11, § 1, Schedule A, par. 54, 30 Stat. 154 
(U. S. Comp. St. 1901, p. 1630), whieh reads: "Vermilion red, and other colors 
containing quicksilver, dry or ground in oil or water, ten cents per pound; 
when not containing quicksilver, but made of lead or containing lead, iive 
cents per pound." And paragraph 58, 30 Stat. 154 (U. S. Oomp. St. 1901, p. 
1630), under which the collector's classification was made, reads: "Ail paints, 
colors, pigments, lakes, crayons, smalts and frostings, vfhether crude or dry 
or mixed, or ground with water or oil or with solutions other than oil, not 
otherwise speclally provided for in this act, thlrty per centum ad valorem." 

It would seem as though the sole question to be determined is under which 
of thèse two paragraphs should classification be made, and we are of opinion 
that the language of paragraph 54 for colors "when not containing quicksilver 
but made of lead or containing lead," Is more spécifie than that of paragraph 
58 for "paints, colors, * * * not otherwise specially provided for," and 
must control in determining thèse Issues. 

ïhe claim in the protests that the merchandise Is dutiable at 5 cents per 
pound under paragraph 54 is therefore sustained as to the Items noted. 

D. Frank Lloyd, Dep. Asst. Atty. Gen. (Charles D. Lawrence, of 
counsel), for the United States. 

Comstock & Washburn (Albert H, Washburn, of counsel), for im- 
porters. 

PLATT, District Judge. Décision affirmed. 



TREDERICK HOLLENDEE & CO. v. UNITED STATES. 

(arcuit Court, S. D. New York. January 3, 1910.) 

No. 3,827. 

OusTOMS DtTTiES (§ 37*) — Classification— Pbinted Bebb Mats— "Pbinted 
Mattee." 

In Tarife Act July 24, 1897, c. 11, § 1, Schedule N, par. 433, 30 Stat. 151 
(U. S. Comp. St. 1901, p. 1676), the term "printed matter" does not in- 
clude béer mats, consisting of round piecea of wood pulp upon which hâve 
been printed German verses, and the name and advertlsement of béer 
dealers. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 37.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5563, 5564; 
vol. 8, p. 7763.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collector 
of custonis at tha port of New York, on the authority of a former 
décision, in which the Board states its grounds of décision as follows 
(G. A. 5,582, T. D. 24,997): 

FISCHER, General Appraiser. The merchandise in question conslsts of 
so-called béer felts. ïhe articles are circular pads or mats, made of wood 

*For other cases seo same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pulp, about 4% Iriches in diameter and one-elghth of an Inch In thlckness, and 
there is printed on one surface thereof the name and address of the concern 
for whom they were made. They are used In saloons and restaurants as table 
mats for béer or wine glasses. The local appraiser returned the same as 
"manufactures of paper." • * • The Importers clalm that the merchan- 
dlse Is dutiable as printed matter. » • * The merehandise is neither a 
manufacture of paper nor printed matter. An examlnation of the samples 
before us shows that the articles are manufactures of pulp, and therefore fall 
within the provisions of paragraph 433 (Act Julv 24, 1897, c. 11, § 1, Schedule 
N, 30 Stat. 151 [U. S. Comp. St. 1901, p. 167G]),"which reads as foUows: "In- 
durated flber ware and manufactures of wood or other pulp, and not other- 
wise speclally provided for, thirty-flve per centum ad valorem." 

This Board, In passing upon certain printed paper bags, * • * June 26, 
1902. sald: "The articles are printed bags, and hâve become by a process of 
manufacture a distinct article for use of such, and the prlnting thereon Is 
merely incldental thereto and not a controlling feature." ♦ * * So hère 
the articles are manuf actured articles of utility, and are not printed matter ; 
for the prlnting is merely Incldental, and is not an essential or controlling 
feature. Paper boxes and other articles commonly hâve prlnting thereon to 
dénote tfie name of the concern using them, together with a description of the 
goods paelied therein ; yet no one wlll seriously contend that such prlnting 
wUl make the articles printed matter. 

We flnd that the merehandise is a manufacture of pulp, and we accordingly 
overrule the protest ; and the décision of the collector wlll stand. 

Kammerlohr & Duffy (John G. Duflfy, of counsel), for the importers. 
D. Frank Lloyd, Deputy Asst. Atty. Gen. (William K. Payne, Asst. 
Atty., of counsel), for the United States. 

MARTIN, District Judge. No évidence was taken in this case. 
It rests solely upon the exhibit, which consists of a round pièce of 
wood pulp upon which is printed a German verse and the name and 
advertisement of a^ dealer in beers, circular in form and designed for 
use as a béer mat. It was assessed under paragraph 433 as a manu- 
facture of pulp at 35 per cent, ad valorem. It is apparent from the 
exhibit that it has been advanced through processes of manufacture 
into a completed commercial article and adapted for a practical use. 
The printing thereon is incldental. 

I concur in the opinion of the Board of General Appraisers, and af- 
firm its décision. 



SUN KWONG ON v. UNITED STATES. 

(Circuit Court, S. D. New Xork. November 13, 1909.) 

No. 5,575. 

CusTOMS DuTiES (§ 80") — Classification— Saltbd Oabbaqe— "Peepaeed ob 
Pebseeved" Veqetables— "Natukal State." 

Hanks and balls of drled and salted cabbage, the saltlng and manipula- 
tion of which were done as a préparation fittlng the cabbage for cooking 
purposes, and Intended to be permanent, are dutiable as vegetables "pre- 
pared or preserved," under Tarife Act July 24, 1897, c. 11, § 1, Schedule 
G, par. 241, 30 Stat. 170 (U. S. Comp. St. 1901, p. 1649), and not as vege- 
tables in their "natural state," under paragraph 257, 30 Stat. 171 (U. S. 
Comp. St. 1901, p. 1650). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 30.*] 

•For other cases see same toplc & 5 numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collector 
of customs at the port of New York. The opinion filed by the Board 
of General Appraisers reads as f ollows, so far as pertinent : 

WAITB, General Appraiser. Thèse Chinese commoditles, consisting of 
dried and salted cabbage, some varieties tied up In hanks or bundles and others 
rolled into balls, are claimed by the importers to be dutiable as vegetables in 
thelr "natural state," under Tariff Act July 24, 1897, c. 11, § 1, Schedule G, 
par. 257, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1650). They were assessed as 
"prepared" vegetables, under paragraph 241, 30 Stat. 170 (U. S. Comp. St. 
1901, p. 1649). 

From tbe record and an examination of the commoditles, it is évident that 
the salting is done as a préparation fltting the cabbage for coolîing purposes 
— seasoning, in other words — because the drying in itself would be sufficient 
to préserve it, if only the préservation was in mind when it was prepared for 
shipment. We thlnk the salting and manipulating for the purposes mentioned 
constitute a préparation, and remove the cabbage from the elass of vegetables 
In thelr "natural state." A great varlety of vegetables of this nature are im- 
ported ; and it is exceedingly difflcult to détermine where the dividing Une is 
between vegetables in their natural state and prepared vegetables, under the 
présent condition of the law as set forth in the décisions of the courts. We 
think, however, It is safe and logical to hold that, wherever the commodity 
bas gone through a préparation which is intended to be permanent or serves 
to prépare it in the vv-ay of seasoning for food, it is so far removed from a 
vegetable in its natural state as to be dutiable under paragraph 241 as a pre- 
pared vegetable. 

We so hold in regard to the above-described merchandlse, overruling the 
protests as to such goods. 

Kammerlohr & Dufïy (Joseph G. Kammerlohr, of counsel), for im- 
porter. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Thomas M. Lane, Asst. 
Counsel, of counsel), for the United States. 

PLATT, District Judge. I think that thèse hanks and balls of 
salted cabbage received too much attention in China to warrant their 
classification as cabbage in its "natural state," under paragraph 257 
of the tarifï act of 1897. It was properly classified, under paragraph 
241 of said act, as a "prepared or preserved" vegetable. 

Décision of the Board affirmed. 



UNITED STATES v. SHERWOOD. 

(District Court, W. D. New York. April 6, 1910.) 

PosT Office (§ 48*) — Use op Mails to Defbatjd— Indictmbnt. 

In an Indictment for using the mails in f urtherance of a scheme or 
artifice to defraud, in violation of Rev. St. § 5480 (U. S. Comp. St. 1901, 
p. 3696), It is sufficient to allège in the indictment that the scheme or 
artifice having been devised by the défendant was to be effectuated by 
the use of the mails, and that défendant, in furtherance of such inten- 
tion and scheme or artifice, deposited a letter which was to be delivered 
by médium of the post office, so that an indictment charging that the 
artifice or scheme to defraud was to obtain a sum of money by threats, 
intimidation, etc., and that such scheme was to be effectuated by open- 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ing correspondeBce and communication with K. by means of the post 
office establishment, was not objectionaWe for failure to charge that 
accused wrote the letter, that he knew of Its contents, or because the 
letter falled to state a scheme to defraud, would not bave deceived a per- 
son of ordlnary prudence or because K. was not Indebted to the sender. 

[Ed. Note.— For otber cases, see Post Office, Cent Dig. § 72; Dec. 
Dig. § 48.* 

Nonmailable matter, see note to Tlmmons v. United States, 30 C. C. 
A. 79.] 

Sidney Sherwood was indicted for using the mails in furtherance 
of a scheme to defraud. On demurrer and motion to dismiss the in- 
dictment. Denied. 

M. B. Jewell and Thomas L. Newton, for défendant. 
James O. Moore, Asst. U. S. Atty. 

HAZEL, District Judge. The défendant demurs to the indictment, 
and charges that it is defective, in that it fails to allège (1) that the 
accused wrote the letter which was transmitted through the mails ; (3) 
that he knew its contents ; (3) that the letter in terms fails to state a 
scheme to defraud; (4) that the addressee was not indebted to the 
sender ; and (5) that the letter delivered through the mails was not one 
that would deceive a person of ordinary prudence. 

None of thèse allégations are essential to the validity of the indict- 
ment. It is sufHcient, under section 5480, Rev. St. (U. S. Comp. St. 
1901, p. 3696), to allège that the scheme or artifice to defraud, having 
be.en devised by the défendant, was to be efïectuated by the use of the 
mails, and that the défendant, in furtherance of such intention and 
scheme or artifice, deposited a letter which was to be delivered by 
médium of the post office. O'Hara v. United States, 129 Fed. 554, 64 
C. C. A. 81. That the indictment does not allège that Kenyon did not 
owe the défendant the amount specified in the letter is not material. 
It is alleged with sufficient positiveness that the artifice or scheme to 
defraud was to obtain a sum of money by threats, intimidation, etc., 
and that such scheme or artifice was to be effected by opening corre- 
spondence and communication with Kenyon by means of the post 
office establishment. The incriminating letter does not prétend that 
Kenyon was indebted to the défendant, and it is fairly open to the 
inference that the défendant was endeavoring to obtain money not 
owing to him by fraudulent means. On the whole, the 'charge is 
thought spécifie enough to apprise the défendant of the character of 
the accusation against him and what he will be required to meet on the 
trial. 

Motion to dismiss the indictment is denied, and the demurrer over- 
ruled. 

♦For other cases see same toplc & 5 ntjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In re N0REI8. 

(District Court, W. D. New ïork. Aprll 6, 1910.) 

No. 3,508. 

1. Bankbuptcy (§ 288*) — Teansfeb or Assets— Claim Against Thihd Peeson. 

Where a blU of sale executed by a bankrupt to hls wlfe was clalmed to 
be lu fraud of creditors, the référée was authorized to grant an order 
against the wlfe to show cause why such sale should not be set aside and 
to assert her clalm to the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 447 ; Dec. Dlg. 
§ 288.*] 

2. Bankruptcy (§ 293*) — Jttrisdiction— Claims bt Thied Pebsons. 

The bankruptcy court bas power to ascertaln whether an adverse daim 
to property of the bankrupt, made by a third person In possession, is in 
fact well founded, or is flctltlous or colorable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 411, 417; 
Dec. Dlg. § 298.*] 

3. Bankeuptcy (§ 301*) — AssETs— Disposition— iNJTiNCTioN. 

Where a bankrupt's transfer of assets to hls wife was clalmed to be in 
fraud of creditors, and the trustée was about to brlng a plenary action 
against the wife to recover the property, the bankruptcy court was author- 
ized, by Bankr. Act July 1, 1898, c. 541, § 23b, 30 Stat. 552 (U. S. Oomp. 
St. 1901, p. 3431), as amended by Act Oong. Feb. 5, 1903, c. 487, § 8, 32 
Stat. 798 (U. S. Comp. St. Supp. 1909, p. 1312), to restrain the wlfe's dis- 
position of the property during the pendency of such suit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 464 ; Dec. Dlg. 
S 301.*] 

In tlie matter of the bankruptcy proceedings of Patrick J. Norris. 
On motion to continue a stay restraining disposition of property in pos- 
session of a third person claiming adversely. Granted. 

Webb & Van Demark, for trustée. 
William J. IVIaloney, for adverse claimant. 

HAZEL, District Judge. The trustée of the bankrupt herein claims 
that the bill of sale executed by the bankrupt to his wife was in fraud 
of creditors, and that the injunctton heretofore issued under section 
2, subd. 15 (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 
1901, p. 3421]), should be continued until the title to the property speci- 
fied in the bill of sale can be determined in a plenary action. The ad- 
verse claimant is the wife of the bankrupt, who has possession of the 
property and claims title thereto under a bill of sale to her from the 
bankrupt. 

In view of the facts, as I understand them, an order to show cause 
by the référée in bankruptcy directed to Mrs. Norris to assert her 
claim would not hâve been improper. In Mueller v. Nugent, 184 U. 
S. 1, 22 Sup. et. 269, 46 L. Ed. 405, the Suprême Court decided that 
the court had power to require the deliverance of property to the bank- 
ruptcy court, where such property was held for and on account of the 
bankrupt. The court has power to ascertain, if an adverse claim be 
made by a third person in possession of the property, whether such 
claim is in fact well founded, or if it is fictitious or colorable. Such 

•For otifer cases see same topic & § numbhh In Dec. & Am. Digs. .1907 to date, & Rep'r Indexas 
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procédure was not adopted herein, and the moving papers indicate that 
a plenary action has been or will be begun by the trustée against the 
adverse claimant. 

Under the circumstances, it would seem that the only safe way to 
protect the rights of the creditors is to continue the injunction until 
the rights of the parties hâve been determined by a proper tribunal. 
Formerly it was doubtful whether a court of bankruptcy could take 
jurisdiction to restrain the disposition of property in possession of a 
third person claiming title thereto; but the case of Bryan v. Bern- 
heimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 h. Ed. 814, and the amend- 
ment of 1903 (Act Feb. 5, 1903, c. 487, § 8, 32 Stat. 798 [U. S. Comp. 
St. Supp. 1909, p. 1312]) to section 23b of the bankruptcy act, re- 
moves any doubt that may theretofore hâve existed as to such power. 
If the proposed sale of the property, which is in the possession of the 
wife of the bankrupt herein, is not enjoined during the pendency of 
the plenary action, it is not difficult to perceive that the interests of 
the gênerai creditors are liable to suflfer. Collier on Bankruptcy (7th 
Ed.) p. 50. The contemplated action by the trustée should be brought 
within 10 days and be vigilantly prosecuted, and on this condition the 
injunction will be continued until the further order of the court. 

So ordered. 



In re SCHEIDT BROS. 

(District Court, S. D. Ohio, E. D. February 24, 1908.) 

No. 1,475. 

Bankbuptct (§ 314*) — Claims— Dblinquent Taxes— Penalty. 

Slnee under the OMo law (Rev. St Ohio 1908, §| 1094, 2855), Imposlng 
penaltles for nonpayment of délinquant taxes, the penalty on dellnquent 
Personal property taxes takes the place of interest, a penalty added to 
a 'bankrupt's dellnquent personal property tax was allowable as a claim 
against the bankrupt's estate, under Bankr. Act July 1, 1898, c. 541, § 64, 
30 Stat. 563 (U. S. Comp. St. 1901, p. 3447), specifying the claims entltled 
to prioTity. 

[Ed. Note. — For other cases, see Bankruptcy, Dec Dig. | 314.*] 

In the matter of the bankruptcy proceedings of Scheidt Bros. On 
pétition for review of an order disallowing a penalty for the nonpay- 
ment of dellnquent taxes on personal property as a claim against the 
estate. Reversed. 

E. F. O'Neal, for petitioner. 
C. T. Marshall, for trustée. 

SATER, District Judge. Section 2855, Rev. St. OWo 1908, pro- 
vides that immediately after the semiannual settlement for taxes in 
August of each year the county auditor shall add a penalty of 10 per 
cent, to ail taxes on personal property remaining unpaid, as shown by 
the county treasurer's books. If the taxes be not then paid within the 
time named in section 1094, Rev. St. 1908, and the county treasurer 
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thereafter proceeds to collect them by distress, or action, or rule of 
court, or spécial effort in person or through his agent (Hunter v. Borck, 
51 Ohio St. 320, 37 N. E. 714), a further penalty of 5 per cent, is added 
to them, for his use as compensation. Taxes on personalty, unlike 
those on realty, are not made a lien on any of the owner's property. 
The référée held that under section 57j of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3444]) the 
penalty is not allowable as a claim against the estate. 

No question as to taxes accruing and penalties imposed subséquent 
to the institution of the bankruptcy proceedings is involved. What- 
ever may be the rule elsewhere, in Ohio the penalty takes the place of 
interest.^ Bridge Co. v. Mayer, 31 Ohio St. 317, 328. Its allowance 
is intended to cover interest until the delinquent taxes are put into 
judgment (Wheeling & Lake Erie Ry. Co. v. Wolfe, 13 Ohio Cir. Ct. 
R. 374), or are paid voluntarily, or are collected by spécial effort of the 
treasurer, in person or by his agent — in some manner other than by 
process of law. The penalty, being treated as interest, is coUectible as 
a part of the tax itself. 27 Am. & Eng. Ency. Law, 777, 778, 779. 
Under section 64 of the bankruptcy act, the référée should hâve di- 
rected payment of both taxes and penalty. Re Kallak (D. C.) 147 Fed. 
276. 

Référée reversed. 



HALIi V. TE VIS. 



(Circuit Court, S. D. New York. Marcli 29, 1910. On Application for Order 
to Show Cause for Keargument, Aprll 1, 1910.) 

Removal op Causes (§ 86*) — Peocebdings — Citizenship — Assignbd Claims 
—Pétition foe Eemoval. 

Where a suit by the transférée of a note was removed to the fédéral 
courts, but the removal pétition contained no allégation as to the citizen- 
ship or résidence of the transferror, showing that the citizenship of the 
défendant and transferror was diverse, or that the action could hâve been 
originally brought In the Circuit Court for the particular district, the féd- 
éral court had no jurisdiction. 

[Ed. Note. — FoT other cases, see Removal of Causes, Cent Dig. § 170; 
Dec. Dig. § 86.*] 

Action by William Henry Hall against John Tevis. On motion to 
remand. Granted. 

Charles Coleman Miller, for plaintiff. 
Lodowick Holmes Jones, for défendant. 

On Motion to Remand. 

NOYES, Circuit Judge. In this action the plaintiff sues as trans- 
férée of a promissory note payable to the order of Melville D. Chap- 
man. Thé pétition for removal contains no allégations with respect 
to the citizenship or résidence of said Chapman. Consequently it does 
not appear that Chapman and the défendant are citizens of différent 
States, and that the Circuit Court of the United States has jurisdiction 
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of the controversy. Indeed, it does not appear — even if we go outside 
the pétition for removal— that the action could hâve been brought orig- 
inally in the Circuit Court for this district, and was properly removable 
to this court. The plaintiiï could not waive the want of jurisdiction 
shown by the failure to allège diverse citizenship between the plaintiff's 
assigner and the défendant, and the proof is insufficient to establish 
a waiver of the jurisdiction of this particular Circuit Court. 
The motion to remand is granted. 

On Application for Order to Show Cause for Reargument. 

Assuming that the court may go outside the pétition for removal 
and into the removal record, nothing is to be found showing the citi- 
zenship of the plaintifï's assignor, Chapman. The only statement re- 
garding his résidence is in his afïidavit, and this does not state his 
résidence at the commencement of the action. Obviously the state- 
ments in the afïidavit filed by the défendant in this court after the re- 
moval of the cause cannot be considered. 

The application for an order to show cause is denied. 



SOT KEE & CO. V. UNITED STATES. 

(Circuit Court, S. D. New Tork. January 21, 1910.) 

No. 5,384. 

CUSTOMS DUTIES (§ 26*)— CLASSirTCATION~"C0lN SWOEDS"— "OOINS." 

So-called "coin swords," whlch consist of copper coins corded together 
and securely f astened around an iron bar or rod covered by métal foll, and 
are used for ornamental purposes, are not within the provision for "coins," 
in Tarife Act July 24, 1897, c. 11, § 2, Free List, par. 530, 30 Stat. 197, but 
are dutiable under section 1, Sctiedule G, par. 193, of the act (U. S. Comp. 
St. 1901, p. 1682). 

[Ed. Note. — For other cases, see Oustoms Dutiea, Cent. Dig. §§ 48-59; 
Dec. Dig. § 26.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1246, 1247.] 

On Application for Review of a Décision by the Board of United 
States Général Appraisers. 

The Board of General Appraisers overruled the importer s' conten- 
tion that certain articles imported at the port of New York had been 
improperly classified as manufactures of métal, under Tarifï Act July 
84, 1897, c. 11, § 1, Schedule C, par. 193, 30 Stat. 167 (U. S. Comp. 
St. 1901, p. 1645), and should hâve been classified as "coins," under 
section 2, Free List, par. 530, 30 Stat. 197 (U. S. Comp. St. 1901, p. 
1683). The Board's opinion reads in part as foUows: 

FISCHER, General Appraiser. This protest ralses objection to the assess- 
ment of duty on certain copper-coln articles, invoiced as "copper-cash swords." 
• * * We flnd f rom the testimony ofifered and upon examinatlon of the ex- 
hlbits in the case that thèse so deseribed swords are made up of a number of 
copper coins corded together and securely fastened around an iron rod or bar 
covered by métal foil. The articles are in the form of swords, and are métal 
novelties imported to serve generally a décorative purpose, as ornaments. The 
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real basls of the Importera' protest Is that the omaments In question are 
"coins" ; but we thlnk It obvious from the description given tliat this claim is 
In error. The Board passed on preclsely the same klnd of goods in G. A. 6,720 
(T. D. 28,773), following which we afflrm the décision of the eollector, assessing 
duty on the merchandise under the provision for articles net specially pro- 
vided for, whether partly or wholly manufactured, composed wholly or in part 
of métal, and we overrule the protest 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importers. 
D. Frank Lloyd, Deputy Asst. Atty. Gen. (William K. Payne, Asst. 
Atty., of counsel), for the United States. 

MARTIN, District Judge. Décision of the Board of General Ap- 
praisers affirmed. 



INTERNATIONAL HIDB & SKIN CO. v. UNITED STATES. 

(arcuit Ctourt, S. D. New Tork. November 4, 1909.) 

No. 5,326. 

OusTOMS DuTiES (§ 38*)— Classification— SHEEPSKiNs—"PnRS." 

Sheepskins, purchased indiscriminately and Imported unsorted, without 
regard to any particular use to which they might l>e adapted, and not 
shown to be used as furs, are not classifiable as "furs," or "fur skins," un- 
der Tariff Act July 24, 1897, c. 11, § 2, Free List, pars. 561, 562, 30 Stat. 
198 (U. S. Gomp. St. 1901, p. 1683). 
[Ed. Note.— For other cases, see Customs Duties, Dec. Dlg. § 38.* 
For other définitions, see Words and Phrases, vol. 4, p. 3009.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the eollector 
of customs at the port of New York ; the opinion filed by the Board ■ 
of General Appraisers being as follows: 

McCI.BLLAND, General Appralser. The merchandise In question consists 
of sheepskins. The growth thereon was retumed by the appralser as wool of 
class 3, unv^ashed, upon which duty was assessed at the rate of 3 cents per 
pound, under tariff Act July 24, 1897, c. 11, § 1, Schedule K, pars. 358, 360, 30 
Stat. 183 (U. S. Comp. St. 1901, pp. 1665, 1666), based upon the weight thereof 
as ascertained by the appralser. The merchandise Is clalmed to be China 
sheepskins, used for manufacturlng fur coats only, and entltled to free entry 
either under paragraph 561 or paragraph 562 of sald act (section 2, Free List, 
30 Stat. 198 [0. S. Comp. St. 190O, p. 1683]). 

In abstract décision 17,754 (T. D. 28,634) the Board passed upon and de- 
termined a similar question in favor of the protestants' claim ; but in that case, 
while it appears that the skins were of the China sheep, as In the case at bar, 
they were shown to hâve b«en carefully selected for use In the making of fur 
coaté, while the record hère shows that the skins Involved were unsorted and 
purchased indiscriminately, without regard to any particular use to which they 
might be adapted. This Is shown by the testimony of the secretary of the im- 
porting Company. "Q. Do y ou know what thèse skins are used for? A. Yes, 
sir. Q. What Is their use? A. Princlpally coats. Q. Did y ou sell them to 
manufacturers of fur coats? A. Some of them might bave been sold to a mlt- 
ten manufacturer or a glove manufacturer. It is pretty difflcult to state with- 
out referring to our bocks. Q. Are the skins of a spécial character? A. Why, 
the short and the médium hair skins are sold for fur coat purposes, and the 
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long fur the skins are sold to mitten manufacturera to make a mltten out of. 
* * * Q. You purchased thèse skins indiscriminately In China, or did you 
purchase them as fur skins? A. Why, they are purchased indiscriminately." 

It also appears from the testimony o( this witness that one-thlrd of the im- 
portation involved in protest 284,738 was sold unsorted to a tanner to be niade 
into leather. Since there was no séparation of the skins claimed to be suitable 
for use only in the making of fur coats from the ordinary skins with the wool 
on, it is impossible for the Board to make a findlng of the percentages of each, 
and therefore the protests must be overruled, and the décision of the coUector 
in each case afflrmed. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 

D. Frank Lloyd, Deputy Asst. Atty. Gen., for the United States. 

MARTIN, District Judge. Décision affirmed. 



JENNINGS et al. v. BURTON. 

(arcult Court, S. D. New York. February 14, 1910.) 

CosTS (§ 266*) — CosTS on Ajpbal— Efïect or Détermination on New Triai,. 
Where plaintiffs recovered a judgment, which was reversed on writ of 
error, with costs to the plaintifC in error, the appellate court declinlng 
to modify the mandate by directing that the costs should abide the event, 
and they were thereupon paid, and the plaintifC prevailed on a second 
trial, he is not entitled to tax as a dlsbursement the amount paid In set- 
tlement of the judgment for costs of the flrst appeal. 

[Eîd. Note.— For other cases, see Costs, Cent. Dig. §| 1009-1016; Dec. 
Dig. I 266.»] 

Action by Curtis M. Jennings and another against James H. Burton. 
On appeal from the clerk on taxation of costs. Affirmed. 

Hyland & Zabriskie, for plaintiffs. 
Appel! & Taylor, for défendant. 

LACOMBE, Circuit Judge. In this case plaintiffs recovered a 
judgment on the first trial. A writ of error was sued out by défend- 
ant, and the Court of Appeals reversed the judgment for error on the 
trial, with costs of such appeal to plaintiff in error. The costs were 
subsequently taxed, and judgment absolute was entered for the amount 
in this court ; the court declining to modify the mandate by directing 
that they should abide the event. They were thereupon paid. On a 
second trial, plaintiff prevailed, and is now about to enter judgment. 
He asks to be allowed to tax as a "disbursement," to be included with 
his costs, the sum he paid in settlement of the judgment for costs of 
the first appeal. 

Référence is made to Hamilton v. Aslin, 3 Watts (Pa.) 223; but I 
am satisfied that there is no authority for the practice in this court. 
The appellate tribunal imposed costs for error committed on the trial, 
for which défendant in error must be held responsible, and to allow 
reimbursement in the way suggested would practically be to annul its 
décision. I hâve consulted with the other Circuit Judges before filing 
this mémorandum, 

The clerk's décision as to certain witness fées is correct. 

Taxation affirmed. 

*For other cases see sarae topic & J numbsb Ib Dec. & Am. Oigs. 1907 to date, & Rep'i Indexes 
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EXPANDED METAL CO. et al. v. BRADFOBD et al. 

(Carcult Court, E. D. Pennsylvania. îilarch 3, 1910.) 

No. 14. 

COSTS (1 246*) SeCUBITT— EXTENT OF LlABItlTY OF StTEETT. 

The surety on a bond for costs on appeal from the United States Cir- 
cuit Court to the Circuit Court of Appeals is liable, not only for the cost» 
In the Circuit Court of Appeals; but also for those Incurred in the court 
below. 

[Ed. Note.— For other cases, see Costs, Cent Dig. §§ 947-950 ; Dec. Dig. 
J 246.*] 

Action by the Expanded Métal Company and otherç against Eu- 
gène S. Bradford and others. Rule on the FideHty & Deposit Com- 
pany of Maryland to show why judgment should not be had and ex- 
écution issued against it as surety on an appeal bond. Rule made ab- 
solute. 

Ernest Howard Hunter, for complainants. 
Stanley Williamson, for Surety Co, 

HOI^LAND, District Judge. This was a rule on the Fidelity & 
Deposit Company of Maryland to show cause why judgment should 
not be had and exécution issued against it as surety on the appeal 
bond. The Fidelity & Deposit Company of Maryland was the surety 
on the deferidant's bond for costs on appeal to the Circuit Court of 
Appeals. The bond is in the sum of $500. The costs in the Circuit 
Court of Appeals amount to $185, and the costs in the Circuit Court 
are $257.61. The total for which the complainant contends the Surety 
Company is liable is $442.61. The latter, however, insists that it is 
only liable for the amount of the costs in the Circuit Court of Ap- 
peals, to wit, $185, and that the costs incurred in the court below are 
not covered by the bond. 

There are décisions both ways, but it is not an open question in this 
District, as 'Judge McPherson, in the case of Joseph Punter et al. v. 
Schooner Joseph B. Thomas, 158 Fed. 559, in the District Court, in 
admiralty (No. 2 of 1904), held that the surety on a bond given on r.n 
appeal to the Circuit Court of Appeals is liable for the costs in the 
court below. So long as there is no décision to the contrary by the 
Circuit Court of Appeals of this Circuit, the view taken by Judge Mc- 
Pherson will be followed. 

The rulè, therefore, is made absolute. Judgment awarded against 
the Surety Company for the sum of $442.61, and exécution permit- 
ted to be issued by the complainant for the collection of the same. 

•For other cases see same topio à § number in Dec. & Am. Digs. 1907 to date, & Rép'r Indexe» 
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LYNCH V. BRONSON et al. 

(District Court, D. Connecticut March 2, 1910.) 

No. 1,568. 

Bankeuptcy (§ 293*) — ^Action bt Trustée— Jurisdiction. 

An action by a trustée In bankruptcy to reeover damages from défend- 
ants, upon allégations that they conspired with the bankrupt, kuowlng 
hlm to be insolvent, and pursuant to such consplracy he puichased goods 
on crédit, which he turned over to défendants for less tban their value, 
Is one merely to reeover damages for the consplracy, and uot to set aside 
a fraudulent transfer of property, withln Bankr. Act July 1, 1898, c. 541, 
I 67e, 30 Stat. 564 (U. S. Comp. St. 1901, p. 3449), and is not brought 
wlthin the jurlsdlctlon of the bankruptcy court by section 23b, as amended 
by Act Feb. 5, 1903, c. 487, i 8, 32 Stat. 798 (U. S. Comp. St. Supp. 1909, 
p. 1312.) 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 411 ; Dec. 
Dig. § 293.* 

Jurisdlctlon of fédéral courts In suits relatlng to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

Action by Edward W. Lynch, trustée, agaipst J. Harmar Bronson 
and others. On demurrer to complaint. Demurrer sustained. 
See, also, 160 Fed. 139. 

Hobart L. Hotchkiss, for plaintiff. 
Slade, Slade & Slade, for défendants. 

PLATT, District Judge. My décision on a plea to thé jurisdiction 
in this case will be found in 160 Fed. 139. 

The plaintiff stood upon his complaint, which is now attacked by 
demurrer. Jurisdiction was retained because of the expressed will 
of Congress as found in section 67e of the bankrupt act (Act July. 1, 
1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]), as amended 
(Act Feb. 5, 1903, c. 487, § 16, 32 Stat. 800 [U. S. Comp. St. Supp. 
1909, p. 1316]). Under that section it seemed to the court that the 
plaintiff might by amendment so recast his complaint as to give us 
concurrent jurisdiction with the state court. 

As the matter now stands, however, the complaint appears to state 
nothing more nor less than a suit by reason of a conspiracy to reeover 
damages. It is, therefore, in no sensé within the provisions of section 
67e. 

The demurrer must be sustained. 



KWONG TUEN SHING v. UNITED STATES. 

(Circuit Court, S. D. New York. November 13, 1909.) 

No. 5,496. 

OusTOMS DuTiBS (§ 30*) — Classification — Peepabed Méat — "Poultbt 
Dbessed." 

Duck méat in tins, some salted and drled, and some packed In oil, is 
not "poultry * » * dressed," wlthin the meaning of Tarife Act July 
24, 1897, c. 11, § 1, Schedule G, par. 278, 30 Stat. 172 (U. S. Comp. St. 1901, 

•For other cases see same topic & § nitmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexée 
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p. 1652), but Is ratlier elassifiable as "méats of ail kînds, prepared or pre- 
served," under par. 275, 30 Stat. 172 (U. S. Comp. St. 1901, p. 1652). 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. § 76 ; Dec. 
Dig. § 80.* 

For other deflnltious, see Words and Phrases, vol. 6, p. 5476; vol. 5, 
pp. 4456, 4457.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The opinion by the Board of General Appraisers reads as f ollows : 

WAITE, General Appralser. The importations hère In question consist of 
■certain duck méat imported from China. It was assessed at 25 per cent, ad 
valorem under the provision in paragraph 275, tariff act of 1897 (Act July 24, 
1897, c. 11, § 1, Sehedule G, 30 Stat. 172 [U. S. Comp. St. 1901, p. 1652]), for 
"méats of ail kinds, prepared or preserved." It is claimed by the importers 
to be dutiable at 5 cents per pound, under paragraph 278, as "dressed poultry." 

Considérable testimony has been taken. The méat appears to be the flesh 
of ducks, which has been treated in différent ways. Some of the importations 
consist merely of parts of the fowl, such as the feet, legs, and gizzards; oth- 
ers consist of the body of the duck, from which the head, feet, and viscera 
hâve been removed. In .ail cases the méat has been salted and dried and 
packed in tins, and in some instances it is packed in peanut oil. 

From the évidence given in thèse cases, we are satisfled that the meaning of 
the term "dressed poultry" was well settled at the time of the passage of this 
act, and referred to poultry which had been plucked, or from which the feath- 
ers had been removed. It also applies, we think, to poultry which has been 
drawn, as well as plucked. Such belng the commodity known as "dressed 
poultry," we-do not think the importations in question are such as were in- 
tended to be covered by the provision in paragraph 278 for "dressed poultry" 
at the time of the passage of the act. The préparation which thls article has 
undergone does not unflt it for use as food, but in our judgment may rather be 
considered as a préparation which adds to its flavor and desirability when it 
is prepared for food. The préparation is, in our judgment, sufficient to re- 
move It from the classification of dressed poultry. Note Smith v. United 
States (C. C.) 168 Ped. 462, ï. D. 29,646. 

We therefore overrule the protests, and sustaln the finding of the eollector. 

Kammerlohr & Dufïy (Joseph G. Kammerlohr, of counsel), for the 
importer. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Thomas M. Lane, Asst. 
Counsel, of counsel), for the United States. 

PLATT, District Judge. The importations in question consist of 
certain duck méat imported from China. I think "méats of ail kinds, 
prepared or preserved" (paragraph 275, act of 1897), better describes 
the importations than does "poultry * * * dressed" (paragraph 
278). This latter term certainly cannot be said to aptly describe, either 
in a common or tariff sensé, articles which hâve been treated before im- 
portation as thèse bave admittedly been. 

The décision of the Board is therefore affirmed. 

*For otber cases see same toplc & 9 NtruBEB in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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NATIONAL WATER CO. V. HERTZ. 

(Carcuit Court, D. New Jersey. April 13, 1909.) 

No. 5,406. 

Tradb-Maeks ahd Trade-Names (§ 70*) — Unfaib Compétition— Imitatiow 
OF Names and Labels. 

Complalnant and Its predecessors In business, havlng sold water for 
many years thToughout tlie United States under the name of "Whlte 
Rock Lithla Water," were entltled to an injunctlon restralning défend- 
ant from selUng water taken from public wells under the name "Beacon 
Rock Llthia Water," In bottles of the same shape, slze, and color as com- 
plalnant's bottles, bearlng labels of the same gênerai appearance as those 
used by plaIntifCs, and contalning other language raising a reasonable but 
false, Inference that défendant had no proprietary right in the source 
from which its water was derived, but was the "sole agent" of such a 
proprietor In vending the water. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dlg. § 70.* 

Unfair compétition, see notes to Scheuer v. MuUer, 20 C. 0. A. 165; 
Lare v. Harper & Bros., 30 C. 0. A. 376.] 

In Equity. Suit by the National Water Company against Maurice 
Hertz, trading as the Camden Bottling Company, to restrain an al- 
leged unlawful compétition in the sale of lithia water. Injunction 
granted. 

Philipp, Sawyer, Rice & Kennedy, for complainant. 
Wilson, Carr & Stackhouse, for défendant. 

LANNING, Circuit Judge. This is an injunction case. It is much 
like the suit brought by the same complainant against O'Connell, re- 
ported in 159 Fed. 1001. In that case Judge McPherson allowed an 
injunction to restrain the défendant from vending water under the 
name of "High Rock Lithia Water" in such manner as would be 
likely to deceive purchasers of the complainant's product, known as 
"White Rock Lithia Water." The principles of that case will plainly 
çontrol my décision in this. Judge McPherson's opinion in that case 
was affirmed by the Circuit Court of Appeals in 161 Fed. 545. 

In the présent case the défendant is putting upon the market water 
which he calls "Beacon Rock Lithia Water." The size, shape, and 
color of the bottles in which the def endant's water is marketed, and the 
color and gênerai appearance of the labels on the defendant's bottles, 
ail taken together, présent an appearance which I am satisfied is quite 
likely to deceive purchasers using ordinary care. The defendant's 
label déclares to the world that the water in the bottle to which the 
label is attached is "Beacon Rock Lithia Water." A reasonable in- 
ference from this language is that the water comes from some rock 
to which the name "Beacon" has been given. The fact is, however, 
that it comes from the public wells of the city of Camden, N. J. 

Furthermore, the défendant does business under the name of "Cam- 
den Bottling Company." On the bottom of his label is printed the fol- 

•For other cases Bee same topio & § numebk In Dec. & Am. Digs. MOT to date, & Rep'r Indexes 
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lowing: "Camden Bottling Company, Camden, N. J., Sole Agents." 
A reasonable inference from this language is that, although the Cam- 
den Bottling Company has no proprietary right in the source from 
which the wàter cornes, it has a contract with the proprietor by which 
it is permitted to act as the proprietor's sole agent in vending "Beacon 
Rock Water." Of course, this is not true, since the water cornes from 
the Camden water supply. 

Thèse facts, taken with the striking similarity of the defendant's 
packages to those of the complainant, satisfy me that the case cornes 
well within the principles applied in the O'Connell Case. 

A decree for injunction will be granted. Its terms will be settled on 
notice by the complainant to the défendant. 



SCOTT V. LAZELIi et al. 
(Circuit Court, S. D. New ïork. January 28, 1910.) 

Equitt (§ 300*) — Pleading — Défenses to Supplemental Bill. 

Défenses which hâve been considered on an original bill cannot be 
agaln set up by the same défendants in an answer to a supplementary 
bill. 

[Ed. Note. — ^For other cases, see E^julty, Cent. Dlg. § 592; Dec. Dlg. 
S 300.*] 

In Equity. Suit by Charles H. Scott against Bessie Lazell, Agnes 
B. Cronin, the Grommet Manufacturing Company, and Isaac Marks. 
On exceptions to answer to supplementary bill. Exceptions sustained. 

See, also, 170 Fed. 1023. 

MacDonald & MacDonald, for complainant 
Grafton L. McGill, for défendants. 

HAZEL, District Judge. The exceptions filed by complainant to 
the answer interposed to the supplementary bill are allowed. The ob- 
jectionable matter in paragraphs 8, 9, and 10 of the answer must be 
expunged. Défendants apparently hâve had their day in court (Scott 
V. Lazell, 160 Fed. 472, 87 C. C. A. 456) on the various défenses to 
which exceptions are filed. 

As to whether the défendant Marks and the corporation were privies 
to the former judgment are questions of fact, which are not now be- 
fore the court for décision. 

So ordered. 

*For other caees see same toplc & i numbbb In Dec. & Am. Dtgs. X907 to date, & Rep'r Indexes 
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BOLIilNGER et al. v. CENTRAL NAT. BANK et aL 

In re DUQUBSNB BREWING CO. 

(Circuit Court of Appeals, Nlnth Circuit. April 4, 1910.) 

No. 1,786. 

Bankkttptcy (§ 72*) — Corporations Subject to Adjudication— Mantifac- 
lUBiNG Corporation— Bbeweby—"Mandfacturing Puesuits." 

A corporation, organized to build and equip a Brewery and to manufac- 
ture and sell béer, was engaged principally in manufacturing pursults, and 
subject to adjudication as a bankrupt, before its plant had been completed, 
or any machlnery purchased or tnstalled, and before any béer had been 
made. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. | 17; Dec. 
Dig. § 72.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4346-4358. 

What persons are subject to bankruptcy law, see note to Matoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California. 

In the matter of the bankruptcy proceedings of the Duquesne Brew- 
ing Company. On pétition of the Central National Bank and others 
to hâve the corporation declared a bankrupt, to which S. W. BoUinger 
and another objected. From an order granting the pétition, objectors 
appeal. Affirmed. 

Murphey & Poplin, for appellants. 
Shankland & Chandler, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 

GILBERT, Circuit Judge. The appellants assign as error that the 
District Court adjudicated the Duquesne Brewing Company a bank- 
rupt upon a fînding of the référée that the company was, at the time 
of incurring the debts due the petitioning creditors, a corporation en- 
gaged principally in manufacturing pursuits. The contention is that 
the brewing company was not at the time when the pétition was filed 
against it, and never had been, engaged in manufacturing, and that 
therefore the court had no jurisdiction to adjudge it a bankrupt. 

The facts are undisputed. The brewing company was incorporated 
with power to manufacture and buy and sell béer, aie, and malt liquors. 
To carry out the purposes of its incorporation, it purchased, at an ex- 
pense of about $20,000, a site upon which to build a brewery. It en- 
tered into a contract with the appellants to build the brewery, and to 
equip the same with machinery for the contract price of $196,000. 
Upon that contract it paid about $30,000. It incurred other debts of 
$40,000. The buildings were only partially constructed, and no machin- 
ery was installed or purchased. A one-story building connected with 
the brewery was roofed over, the smoke-stack was started, the brewing 
house was completed, as were also the engine room, the bottling house, 
washhouse, rackhouse, and a part of the storeroom. A detached build- 

•For other cases see same topic & § humeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
177 F.— 39 
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ing, used for stable, office, and bottling house, was nearly completed. 
The ice plant and rackroom had the roof on. The main building, which 
was to be five stories, had been completed as far as three stories. The 
corporation hired a superintendent to see that the plant and machinery 
were made in accordance with the contract ; but it did not at any time 
manufacture any béer, or anything else, nor purchase raw material for 
that purpose. 

The sole question in the case is whether, under this state of the 
facts, the corporation was engaged in manu factur ing. If we are to 
give to section 4b of the bankruptcy act (Act July 1, 1891, c. 541, 30 
Stat. 647 [U. S. Comp. St. 1901, p. 3433]) a narrow construction, and 
hold that, in order to be engaged in a manufacturing pursuit, there 
must be the actual making of an article into a new form, or the f ashion- 
ing of raw material into a finished product, for use, then the bankrupt 
in this case was not engaged in manufacturing, or in any manufactur- 
ing pursuit; for it had manu factur ed nothing, and had taken no actual 
step in the process of manufacturing, and it was, therefore, not sub- 
ject to be adjudged an involuntary bankrupt. This was the view of 
the law taken in Re Toledo Portland Cernent Co. (D. C.) 156 Fed. 83, 
in which it was held that a corporation organized for the purpose of 
making cernent, which had not completed its plant, nor taken any step 
in the procèss of manufacturing, was not engaged in a manufacturing 
pursuit. 

But, if the kind of corporation referred to in the act as amenable to 
bankruptcy is to be determined by the nature of the business of which 
it is in pursuit, and in which it bas taken active steps to engage, and in 
the pursuit of which it has incurred debts and committed acts of bank- 
ruptcy, then the brewing company was engaged in manufacturing^in the 
sensé contemplated by the act. Such was the construction given the 
act in Re White Mountain Paper Company (D. C.) 127 Fed. 180, af- 
firmed by the Circuit Court of Appeals for the First Circuit in White 
Mountain Paper Co. v. Morse, 127 Fed. 643, 63 C. C. A. 369, and in 
Re Bloomsburg Brewing Co. (D, C.) 172 Fed. 174, and such it seems 
to us is its reasonable construction. 

It was the intention of Congress by the act to define the nature of 
the corporations that should be subject to bankruptcy proceedings, and 
its purpose is, we think, to include those corporations which are formed 
for the purpose of manufacturing, and which are pursuing the pre- 
liminary steps towards carrying out the purposes of their incorpora- 
tion in preparing a plant and incurring liabilities with the actual inten- 
tion of engaging in manufacturing, and that the opération of the law 
is not to dépend upon whether or not the alleged bankrupt has, at the 
time when the pétition is filed against him, actually proceeded so far 
as to become engaged in producing a manufactured product. In White 
Mountain Paper Co. v. Morse & Co., Judge Putnam said : 

"Statutes of this gênerai class are not construed in a llteral or narrow 
way; but, llke customs législation, they are held as addressing themselves 
to the gênerai purposes for which they were enacted." 

If the corporation hère under considération was not engaged in man- 
ufacturing, in what was it engaged ? Clearly it was not engaged in the 
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mère occupation of constructing a brewery. It does not follow that 
it was not engagea in manufacturing from the fact that it had not yet 
had time to accomplish ail that it undertook to do. If it had already 
done a substantial part of that for the doing of which it was organized, 
it was occupied in the pursuit in which it aimed to engage. The con- 
struction contended for by the appellant would lead to the conclusion 
that a corporation which had been actually engaged in manufacturing 
a finished product, but had wholly ceased its business, and was engaged 
in winding up its afïairs, could not be proceeded against in bankruptcy 
for an act of bankruptcy committed by it in the course of liquidation. 
But such is not the law. Tiffany v. La Plume Condensed Milk Co. (D. 
C.) 141 Fed. 444, and cases there cited. 
The judgment is affirmed. 



MOCK V. STODDARD. 

(Circuit Court of Appeals, Nlnth Circuit. Marcli 21, 1910.) 

No. 1,T25. 

1. Evidence (| 418*)— Pahol Evidence— Written Conteact— Wbitten Notes 

— Siqnatuebi-Capacitt. 

Paroi évidence that the members of a flrm, who signed a note Indlyld- 
ually, dld so in fact for and on behalf of the flrm, and that the note was 
executed for a flrm obligation, was not objectionable as contradlctlng the 
ternis thereof. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. g 1909; Dec. Dig. 
§ 418.*] 

2, Pabtneeship (§ 173*)— Individtjal Notes- Paetnebship Obligation— Evi- 

dence. 

Where the holder of a note, executed by partners indlvidually, testlfled 
that he thought the Indlvidual signature was better than the signature of 
the flrm, and that there was no différence, Imowlng that only those slgn- 
Ing the note were members of the firm, and that the note was given for 
lumber furnished the partnership, It was sufliclent to establish the note 
as a partnership obligation. 

[M. Note. — For other cases, see Partnership, Cent Dig. § 305; Dec. 
Dig. § 173.*] 
8. Paetnership (§ 35*)- Members or Fiem— Estoppel. 

Where, when S. withdrew from a bankrupt flrm, there was no évidence 
that the flrm had any credltors, and, though it appeared that the flrm's 
books and crédit slips dld not show the full amount of the flrm's Indebted- 
ness to S., there was no showlng that S. was responsible for the omission, 
or that crédit had been given the flrm on the faith that the flrm's Indebt- 
edness to S. was no larger than shown by the books and crédit slips, such 
fact, and the further fact that S. negotiated notes for the flrm, dld not 
estop hlm to deny that he was a member thereof. 

[Ed. Note. — For other cases, see Partnership, Cent Dig. § 50; Dec. Dig. 
8 35.*] 

Appeal from the District Court of the United States for the Cen- 
tral IDivision of the District of Idaho. 

In the matter of the estate of the Stoddard Bros. Lumber Company, 
a bankrupt. From an order allowing the claim of George Stoddard 
in part, the bankrupt's trustée appeals.. Affirmed. 

For opinion below, see 169 Fed. 190. 

*Far other casea see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Johnson & Johnson and L. F. Clinton, for appellant. 
Campbell, Metson, Drew, Oatman & MacKenzie, for appellee. 

Before GILBERT and MORROW, Circuit Judges. and HUNT, 
District Judge. 

MORROW, Circuit Judge. The Stoddard Bros. Lumber Com- 
pany, a partnership composed of A. K. Stoddard and Charles Mos- 
lander, doing business in Nampa, Idaho, was adjudicated a bankrupt 
on August 19, 1908, in the District Court of the United States for 
the District of Idaho, on the pétition of certain creditors. The péti- 
tion did not ask that the individual members of th« firm should be 
adjudicated bankrupts, and no such adjudication was had. The part- 
nership was originally organized April 1, 1896, by two brothers, 
George Stoddard and A. K. Stoddard, under the firm name of the 
Stoddard Bros. Lumber Company. On March 1, 1897, George Stod- 
dard withdrew from the firm, selling his interest to A. K. Stoddard 
for the sum of $5,000, for which he received the notes of A. K. Stod- 
dard. About this time Charles Moslander became a member of the 
firm. Thereafter A. K. Stoddard and Charles Moslander continued to 
be partners under the firm name of the Stoddard Bros. Lumber Com- 
pany. George Stoddard, with two other brothers, * constituted the 
firm of Stoddard Bros., of Baker City, Or. Between thèse two firms 
there appear to hâve been a number of business transactions, con- 
ducted by George Stoddard. The latter also became an individual in- 
dorser upon notes for the benefit of the Idaho firm, which George 
Stoddard was finally required to pay. 

When the Idaho firm was adjudicated a bankrupt, George Stoddard 
presented claims against the firm amounting to $51,026.93 for the firm 
debts paid by him, including the renewed notes for the half interest 
sold to A. K. Stoddard. On presenting thèse claims to the référée in 
bankruptcy for allowance, they were objected to by the creditors and 
ail disallowed; the référée holding with respect to the claim founded 
upon the renewed notes given for George Stoddard's interest in the 
firm that it was an individual debt of A. K. Stoddard, and not a part- 
nership debt, and that as to two notes, of $6,000 each, given to George 
Stoddard and signed by the individual members of the firm, namely, 
A. K. Stoddard and Charles Moslander, the référée held that they 
were also individual debts of the partners. The référée held, further, 
with respect to the other claims wherein George Stoddard had paid 
debts of the firm, that George Stoddard was either a member of the 
bankrupt firm or had conducted himself in such manner in référence 
to the gênerai public as to induce others to believe that he was a part- 
ner, and that such daims should there fore be postponed until ail the 
firm creditors had been paid. Upon pétition the questions were cer- 
tified to the District Judge for review. The District Judge affirmed 
the opinion of the référée in disallowing the claims based upon the re- 
newed notes given by A. K. Stoddard for the interest of George Stod- 
dard. in the firm, but sustained the provable character of other claims 
against the bankrupt estate, amounting to $46,651.93, less a liability 
of $375 found against George Stoddard on account of the release 
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of a second mortgage, whereiii it was held that the creditors had lost 
that amount, leaving a balance of $46,376.93, which the référée was 
directed to recognize as a valid claim against the bankrupt estate. In 
re Stoddard Bros. Lnmber Co. (D. C.) 169 Fed. 190. From this judg- 
ment of the District Court the appellant prosecutes the présent appeal. 
The first objection to be considered is the objection made to the 
évidence introduced for the purpose of showing that two notes, for 
$6,000 each, dated April 5, 1904, and signed by Alexander K. Stod- 
dard and Charles Moslander individually, were-for and on behalf of 
.':ie partnership. The objection to this évidence was sustained by the 
référée, but in accordance with equity procédure the évidence waa 
laken and certified to the court by the référée as part of the recorcf of 
the proceedings. The évidence is the testimony of George Stoddard 
as f ollows : 

"Q. What were those notes glven for, Mr. Stoddard? (Objection. • ♦ • 
Sustained.) A. For lumber furnlshed the business. Q. The business of whom? 
A. Stoddard Bros. Lumber Cîompany. Q. You may state who furnlshed the 
lumber. A. It was furnlshed by Stoddard Bros., of Baker City. Q. State who 
was the owner of that claim of Stoddard Bros. A. Why, Stoddard Bros. It 
was asslgned to me. Q. Where did the lumber go that you shipped? A. It 
went to Nampa, Idaho. Q. Who used the lumber? Who had the lumber? 
A. Why, it was shipped to the Stoddard Bros. Lumber C!ompany. Q. State 
whether or not it bas ever been paid for? A. No, sir; it has not. Q. You 
may state, If you know, why those notes were signed individually, Instead of 
Stoddard Bros. Lumber Company. A. Why, I don't know ; the two parties 
were there, and they just signed them in that way. I thought there was no 
différence, knowing that they were the two that constituted the business. I 
thought the individual signature was really better than the company's signa- 
ture." 

It is contended that thèse notes were individual notes, and not part- 
nership obligations, and were not provable pro rata with claims of 
partnership obligations; that in the exécution of thèse notes in the 
form of individual obligations there was no mistake, accident, duress, 
or fraud; and that the notes were signed individually because the 
obligée "thought the individual signatures were really better than the 
company's signature." The preliminary objection that paroi évidence 
was inadmissible to show that thèse notes were given for and on be- 
half of the partnership, on the ground that such évidence tended to 
contradict and vary the terms of written contracts, is not tenable. The 
évidence was not introduced for that purpose. There is no contro- 
versy as to the terms of the written contracts. The question is : Whose 
contracts were they? Hère are two individuals whose names are 
signed to thèse notes. They were partners in business, and had been 
for many years. The holder of the notes introduced testimony tend- 
ing to show that they were partnership notes, given for partnership 
obligations. This évidence was admissible under the well-known rule 
that évidence is always admissible to show that the signature to a 
written instrument, although that of an individual and prima facie for 
the purpose of acknowledging an individual liability, is in fact that 
of an agent for an undisclosed principal. 

In Salmon Falls Manufacturing Co. v. Goddard, 14 How. 446, 454, 
14 L,. Ed. 493, the Suprême Court said: 
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"Bîxtraneous évidence Is alao admissible to show that a person whose name Is 
afflxed to the contract acted only as an agent, thereby enabling the principal 
elther to sue or be sued In his own name ; and this, though it purported on Its 
face to hâve been made by the agent hlmself, and the principal not named. 
Hlgglns V. Senior, 8 Mees. & W. 834 ; Trueman v. Loder, 11 Ad. & Eli. 589. 
Lord Denman observed, in the latter case, 'that paroi évidence Is always neces- 
sary to show that the party sued is the party maklng the contract, and bound 
bj' it. Whether he does so In his own name, or in that of another, or in a 
f eigned name, and whether the contract be signed by his own hand (or that of 
an agent), are inquirles not différent In their nature from the question, Who is 
the person who has just ordered goods In a shop? If he is sued for the priée, 
and hIs identlty made ôut, the contract Is not varled by appearing to hâve 
bèein tiJàdè by hlm In a name not his own.' " 

- Whetlier the évidence was sufficient to establish the liability of the 
pa,rtpersijip is another question. It is contended that the testimony of 
George Stoddard that he "thought the individual signature was really 
better than the company's signature" establishesthe fact that he re- 
ceiyed'thé notes as the individual notes of the partners. But this in- 
terprétation of his testimony ignores his previous statement that he 
"thought there was no différence^ knowing that they were the two that 
constituted the business," and the other statement that the lumber for 
which the notes were given was furnished to the Stoddard Bros. 
Lumber Company. In other words, he thought that the notes signed 
by the individual partners for lumber furnished the business of the 
partnership constituted a partnership as well as an ifidividual liability. 
The weight of authority appears to sustain such liability. 

In the case of In re Warren, 2 Ware, 322, Fed. Cas. No. 17,191, in 
bankruptcy, the court held that where two persons who are partners 
unité in drawing a bill or making a note, though they signed their sev- 
eral names and not that of the firm, if it is in fact for partnership pur- 
poses, it will be treated as a partnership liability. 

In the case of In re Thomas, 8 Biss. 139, Fed. Cas. No. 13,886, in 
bankruptcy, the court held that, though a note is signed by the mem- 
bers of a firm with their individual names, yet if the considération, 
when received, is treated as copartnership funds, the note is a firm 
liability. • 

In Davis v, Turner, 120 Fed. 605, 609, 56 C. C. A. 669, reversing In 
re Jones (D. C.) 116 Fed. 431, cited 'hy appellant, the question arose 
under the présent bankruptcy act. The Court of Appeals for the 
Fourth Circuit held that : 

"The référée, however, In his report, whlch was conflrmed by the court In 
bankruptcy, holds as a matter of law that, because the bond is signed by the 
members of the firm Indlvidually under their separate signatures and seals, It 
Is un individual debt, and cannot be proven, as agalnst the partnership of 
Jones, Râper & Co„ until ail the partnership debts hâve been paid In fuU. In 
this conclusion we think there is error, and that, although the paper bears the 
signatures and seals of the Indlvlduals composlng the firm, yet, from the un- 
eontradlcted évidence, it appears afflrmatively and fully that the debt was con- 
tracted by the firm, for Its benefit, and that the whole proceeds of the note 
were used in the due course of the partnership business. The undisputed évi- 
dence In the case establlshes the fact beyond controversy that the bond to 
Hinton was for a firm debt, and we so hold, and that, as such debt, It is prov- 
able agalnst the estate of the partnership in bankruptcy." 

In the case of In re L. B. Weisenberg & Co. (D. C.) 131 Fed. 517, 
522, referring to the question whether paroi évidence was admissible 
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to show that joint notes signed by the members of a bankrupt partner- 
ship were in fact firm debts, the court said : 

"It bas been polnted out that It Is not a violation of that rule to add a party 
to a contract in writing, either as obligée or obliger, to the extent laid down in 
the case of Nash v. Towne. If this is so, it is hardly a violation thereof to 
show in this proceeding that the Joint liabillty of the two members of the flrm 
of L. B. Welsenberg & Co. was In fact the liabillty of the flrm. * • • My 
conclusion, therefore, is that the bank had a rlght to show, if it could, that the 
joint notes held by it were the flrm debts of the bankrupt flrm of D. B. Welsen- 
berg & Co. Dld it show that said notes were in fact firm debts? There is a 
difCerence In the authorltles as to whether the joint notes of the members of 
a flrm executed in the strict partnership business for a considération passlng 
to the flrm, nothing else appearlng, are to be treated as debts of the Indlvld- 
uals or of the flrm. In the following cases they were held to be debts of the In- 
dhiduals, to wlt: In re Bucyrus Machine Ce, Fed. Cas. No. 2,100 ; In re Hol- 
brook, Fed. Cas. No. 6,588; In re Herrick, Fed. Cas. No. 6,420; Strause v. 
Hooper, 5 Am. Bankr. Rep. 225 [D. C] 105 Fed. 590 ; In re Jones, 8 Am. Bankr. 
Rep. 626, 116 Fed. 431. The doctrine of thèse cases is approved in Collier on 
Bankruptcy (4th Ed.) 72, and in a note to the case of Strause v. Hooper by the 
author of that work^posslbly, also, by Bump and Ixtveland in their works on 
Bankruptcy. Possibly the Holbrook Case is to be distinguished by the fact 
that the note in that case was signed also by other Indivlduals, not members 
of the flrm, as sureties, and it was the joint and several note of ail, and not 
the joint note of less than ail. Possibly, also, the Herrick Case Is to be dis- 
tinguished by same considération. In the following cases the joint notes were 
held to be firm debts, on the ground that they were executed In the partner- 
ship business,. and for a considération passing to the firm, to wlt: In re War- 
ren, Fed. Cas. No. 17,191 ; In re Thomas, Fed. Cas. No. 13,886 ; Davis v. Turner, 
9 Am. Bankr. Rep. 704, 120 Fed. 605, 56 C. C. A. 669. The same thlng has been 
held in quite a number of state décisions, most of which hâve been clted by 
the counsel for the bank. And I think it may be correctly said that the de- 
clded weight of authority is to that efCect." 

In the case of Strause v. Hooper (D. C.) 105 Fed. 590, it was held 
that notes signed by both members of a partnership for money bor- 
rowed and put into the firm as capital were not provable against the 
estate of the partnership in bankruptcy. The facts in this case show 
that the money borrowed was obtained by the individuals for the pur- 
pose of contributing each his share to the capital of the partnership. 
Thèse debts were of the character of the claims of George Stoddard 
in the présent case, based upon the notes of A. K. Stoddard given to 
George Stoddard for his share of the partnership. It was correctly 
held by the court below that this was an individual debt, and not prov- 
able against the partnership. But there is a distinction between debts 
incurred by individuals for the benefit of the individuals in contrib- 
uting capital to a partnership and debts incurred by a partnership in 
the business of and for the benefit of the partnership. This case is 
therefore not in conflict with the other cases that bave been cited. 

In re Bucyrus Machine Co., Fed. Cas. No. 2,100, In re Holbrook, 
Fed. Cas. No. 6,588, In re Herrick, Fed. Cas. No. 6,420, and In re 
Webb, Fed. Cas. No. 17,313, are cited by appellant as holding that 
notes given by the individual partners and not in the firm name are 
not provable against the partnership in bankruptcy, notwithstanding 
the notes were given for the benefit of the partnership ; but thèse cases 
are ail distinguishable, and in our opinion are not applicable to the 
facts in the présent case. 
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It is next contended that George Stoddard so conducted himself 
after his withdrawal from the firm with référence to creditors and the 
world at large that he was estopped to deny that he was a partner in 
the firm. This conduct consists in the business of the firm being car- 
ried on in the name of the Stoddard Bros. Lumber Company ; that 
after withdrawing from the firm he gave no notice to the public of 
such withdrawal ; that he paid the debts of the firm, and that with one 
exception he had negotiated ail loans procured for the firm, always 
acting as the firm 's agent ; that he f ailed to hâve the^ books of the 
firm show the full amount ofthe indebtedness due him. 

The évidence is that George Stoddard had not been a member of 
the firm of Stoddard Bros. Lumber Company after March 1, 1897, and 
there is not a particle of testimony tending to show that any creditor 
of the firm beHeved or had reason to believe that George Stoddard was 
a member of the firm when crédit was given. There was no évidence 
that when George Stoddard withdrew from the firm on March 1, 
1897, the firm had any creditors. There were, therefore, no creditors 
to whom notice should hâve been given of such withdrawal. There 
was an efïort made to show that the people of Nampa, where the 
business of the firm was located, regarded George Stoddard as a mem- 
ber of the firm. But the effort failed, and the fact was not proven. 
The fact that George Stoddard negotiated loans for the firm did not 
prove that he was a member of the firm, nor did the fact that he had 
become surety for the firm tend to establish that fact. It appears that 
the books of the firm and crédit slips sent out by the firm in 1906 did 
not show the full amount of the indebtedness of the firm to George 
Stoddard; but it does not appear thât he was in any way responsible 
for thèse omissions, nor does it appear that any crédit was given the 
firm on the faith that the indebtedness of the firm to him was no larger 
than that shown by the books or crédit slips. No one appears to hâve 
been misled or deceived to his préjudice by the conduct of George 
Stoddard, or by reason of his relations to the business of the firm. 
How, then, can it be said that he is estopped to deny that he was a 
member of the firm, and for what légal or équitable reason shall he 
be deprived of the right to prove the indebtedness of the firm to him? 
We find no grounds for such action in the record. 

The District Court, in its opinion overruling the objection to such 
proof, said it should be overruled without préjudice to the right of any 
creditor in a proper proceeding to assert the responsibility of George 
Stoddard for any claim against the firm for which he might be liable 
by reason of the fact that he held himself out as a member of the firm, 
if in fact he did so hold himself out. 

With a restatement of this qualification, the judgment of the court 
below is affirmed. 
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PETEESON et al. v. LARSEN. 

(Circuit Court of Appeals, Ninth Circuit. April 4, 1910.) 

No. 1,743. 

Admiealtt (§ 118*) — Appeai,— Review of Evidence. 

Where questions of fact on appeal in admîralty dépend on conflicting 
évidence, the décision of the District Judge, who liad an opportunity to 
see tlie witnesses and judge tlieir appearance, manner, and credibility, 
will net be reversed, unless it clearly appears tliat the décision is against 
tlie évidence. 

[Ed. Note. — For other cases, see Admîralty, Cent. Dig. | 770 ; Dec. Dig. 
§ 118.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Libel in admiralty by Peter Larsen against H. H. Peterson and an- 
other to recover damages for personal injuries. Judgment for plain- 
tifï, and défendants appeal. Affirmed. 

James C. Sims, for appellants. 
H. W. Hutton, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HUNT. 
District Judge. 

MORROW, Circuit Judge. The question in this case is one of fact. 
The libelant sustained certain injuries by reason of lumber falling 
upon him from a sling while he was employed in stowing lumber in 
the hold of the steamer Greenvvood at Delmar Landing on the Mendo- 
cino coast. It appears from the évidence that the défendants were op- 
erating a wire chute or trolley for carrying lumber from the landing 
to the steamer Greenwood. This wire chute consisted of a wire cable 
stretched from an elevated point on shore eut to a buoy anchored sev- 
eral hundred feet from shore. The vessel is brought under the wire 
and anchored, with her sides parallel to and about 600 feet from the 
shore, with the hatch of the vessel directly under the wire. The wire 
carries at this point a block to stop the sling over the hatch. A sling 
load of lumber had been carried to the vessel, when the lumber slipped 
out, and, falling into the hold of the vessel, struck and injured the 
libelant. 

The évidence on the part of the libelant tends to show that the falling 
of the lumber was caused by the négligence of an employé of the de- 
fendants in operating a donkey engine on shore in such manner that 
the sling load of lumber which fell upon the libelant was allowed to 
go down the chute or trolley so rapidly that it struck the block vio- 
lently and knocked the lumber out of the sling, which, falling into the 
hold of the vessel, injured the libelant. The évidence on the part of 
the défendants tends to show that the lumber slipped out of the sling 
because an employé of the vessel, operating a donkey engine on board 
the vessel, with tackle for lowering the lumber from the wire trolley 
into the hold, neglected to lower the sling promptly upon reaching the 

*For other cases see tame topic & § numbee in Dec. & Am. Dlgs. 1307 to date, & Kep'r Indexes 
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block, and, while suspended, it acquired a swinging motion, and drop- 
ped the lumber eut of the sling and into the hold. 

The testimony is conflicting as to the material facts. The déposi- 
tion of the master of the Greenwood was taken and read to the court. 
Ail the other witnesses, five for thelibelant and seven for the défend- 
ants, appeared before the court, and were examined and cross-examined 
in the présence of the court ; and the court, having the advantage of 
seeing and hearing thèse witnesses and observing their conduct under 
examination, had an opportunity to judge of the value of the testi- 
mony and détermine which of the confîicting statements should be be- 
lieved. The court did not think it seemed probable that, when the 
sling reached the vessel, any of the lumber which it carried could 
hâve been thrown out of it, and upon the deck, uniess the sling itself 
had been brought up against the check block on the trolley in the man- 
ner described by the witnesses for the libelant. The court accordingly 
found the facts to be as stated in the libel, and awarded a decree in 
favor of the libelant for $1,200. 

We hâve carefully read the testimony in the record, and, applying 
a well-settled rule in this class of cases, we are not able to say that the 
court was in error in the conclusion it reached asto the cause of the 
accident. "The rule is well settled that in cases on appeal in admiralty, 
when the questions of fact are dépendent upon conflicting évidence, 
the décision of the District Judge, who had the opportunity of seeing 
the witnesses and judging their appearance, manner, and credibility, 
wîll notbe reversed, uniess it clearly appears that the décision is against 
the évidence. The Albany (C. C.) 48 Fed. 565, and authoritiés there 
cited." The Alijandro, 56 Fed. 631, 624, 6 C. C. A. 54; The City of 
Naples, 69 Fed. 794, 796, 16 C. C. A. 421, 423; The Columbia, 73 
Fed. 226, 237, 19 C. C. A. 436, 447; The Captain Weber, 89 Fed. 957, 
958, 32 C. C. A. 452, 453 ; Paauhau Sugar Plantation Co. v. Palapala, 
127 Fed. 930, 934, 66 C. C. A. 553, 556; Perriam v. Pacific Coast Ce, 
133 Fed. 140, 144, 66 C. C. A. 206, 310. 

The decree of the District Court is aiïirmed. 



MASNER V. ATCHISON, T. & S. F. RY. CO 

(Circuit Court of Appeals, Nlnth Circuit March 14, 1910.) 

No. 1,752. 

1. Masteb and Servant (§§ 163, 190*)— Injxjbies to Servant— Railkoads— 
SwrrcHMEN— Négligence. 

Civ. Code Cal. § 1970, provides that an employer Is not bound to indem- 
nify hls employé for losses sufCered in conséquence of the négligence of 
another servant, uniess the négligence causing the injury was committed 
In the performance of a duty the employer owes by law to the employé, 
proVi-ded that the employer shall be llable for such injury vrhen the same 
résulta from the wrongful act, neglect, or default of any agent or offlcer 
of the employer, superior to the employé, or of a person employed by the 
employer having the right to control and direct the employé's services. 
Plaintiff, a switchman, was injured, while attemptlng to adjust a coupling, 

•For other cases see same toplc & % numbeb In Dec. & Am. Digs. 1907 to date, & Rcp'r Indexei 
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by a strlng of other cars strlking one of the cars on whlch te was wftfk- 
ing, while they were belng pushed down the track, without any one in 
charge of them. Plaintiiï's foreman testifled that the reason he sent the 
cars down without any one in charge was because he wanted to get his 
work done ; that he could not hâve done the work put before him with the 
men he had if every eut of cars had been ridden; and that he had had 
accidents before in the same opérations. Held to show négligence of the 
foreman In allowing cars to run down the track without any oue In charge 
of them, and also négligence of the railroad company in falUng to provide 
a sufficient number of swltchmen to do the work required. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. |§ 32&- 
330, 44EM74 ; Dec. Dig. |§ 163, 190.*] 
2. Mastes and Servant (§ 240*)— Injuries to Sebvant— CoNTRiB-aTOET Nég- 
ligence. 

Where a swltchman was injured while attempting to open a coupling 
at nlght while the work of switchlng was golng on, without signaling Ijis 
foreman to stop, by reason of certain other cars strlking those on whlch 
the switchman was working. he bavlng testified that he looked to see if 
there were any more cars before he placed himself in a dangerous position 
and saw none, and it appearlng that if he had stopped the cars it would 
hâve been contrary to custom and llkely to hâve resulted in his discharge, 
he was not négligent in attempting to make the coupling without doing so, 
nor because he w-ent between the cars with his back to one of them. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 751- 
756 ; Dec. Dig. § 240.*] 

8. Master and Servant (§ 267*) — Evidence— Materiality. 

Where, in an action for Injuries to a switchman while preparlng a cou- 
pling to couple certain cars, it appeared that plaintif!: looked up the track 
and saw no other cars comlng, before he went between them, and that he 
did not refrain from signaling his foreman to stop because he was afraid 
of belng discharged, but because no occasion for such a signal appeared, 
a question asked of plaintlffs foreman as to what he would hâve done if 
plaintiff had signaled to stop was immaterlal. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 267.*] 
4. Négligence (5 136*)— Question foe Court or Jury. 

The question of négligence is one of law for the court only where the 
facts are such that ail reasonable men must draw the same conclusion 
from them. 

[Ed. Note. — For other cases, see Négligence, Dec. Dig. § 136.*] 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Southern District of CaHfomia. 

Action by Charles B. Masner against the Atchison, Topeka & Santa 
Fé Railway Company. Judgment for défendant, and plaintifï brings 
error. Reversed, with instructions. 

Burt Chelhs and J. W. Swanwick, for plaintiff in error. 
E. W. Camp, W. J. Clotfelter, and A. H. Van Cott, for défendant 
in error. 

Befpre GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

MORROW, Circuit Judge. This is an action hy the plaintiff in er- 
ror to recover damages for personal injuries occasioned by the alleged' 
négligence of the défendant in error. The main question involved in. 
this case is whether the court was right in granting defendant's mo- 
tion for a nonsuit at the close of plaintiff's testimony. 

''foT otber cases see same toplc & i nvmbbb in Dec. & Am. Diga. 1S07 to date, & Rep'r Indexai 
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It appears from the évidence that plaintiff was employed' by the de- 
fendant as a yard switchman in defendant's yard at Barstow, Cal. 
The west end of the Barstow yard is downgrade, and the cars do not 
stand on the tracks at this point unless the brakes are set. There were 
five men in the crew of switchmen at this end of the yard. A Mr. 
Wagner was foreman and had charge of the work. He had full con- 
trol and directed the switchmen in their work. 

In switching cars from one track to another at this end of the yard, 
it is necessary to hâve a man on the top of each eut of cars when going 
for a distance of 14 car lengths or more to hold them with brakes and 
keep them from running down the switch and striking and damaging 
other cars and their contents. On the morning of December 14, 1907, 
the plaintiff, who prior to that time had been at work in the yard as a 
switchman for 57 nights, rode down the switch track with a coal car 
followed by a tank car and a box car. Plaintiff was on the coal car. 
Thèse cars were not coupled together, and as theymoved down the 
track they bumped together. Plaintiff, accordingly, set the brake on 
the coal car on which he was riding and got down to adjust the cou- 
pling between that car and the tank car so that the two cars would 
couple when brought together. While attempting to adjust the cou- 
pling, a number of cars — four or five — were sent down the switch for a 
distance of 14 car lengths or more, without any one in charge, and 
thèse cars striking forcibly against the cars, the coupling of which 
plaintiff was attempting to adjust, caught the plaintiff 's right arm 
in the coupling and crushed it so that it had to be amputated. The 
eut of four or five colliding cars had been sent down the switch by 
the foreman, Wagner. Upon the trial of the case Wagner testified : 

"I eut ofC the string of cars that injured him (the plaintiff). Nobody went 
down with that bunch. It is at least 14 car lengths from where I eut them 
off to where he was injured. • * ♦ The reason I took the chances of send- 
Ing the eut of cars down without anybody on it was that we wanted to get 
done work. I had ail I could handle ahead of me working right along. I 
could not hâve done the work put before me with the men I had to do it with 
if every eut of cars had been ridden. * * * i hâve eut off other euts of cars 
before this one without anybody on them, lots of them, and hâve had accidents 
by so doing, more than once; the worst one I consider was when a brakeman 
got killed and nobody on them. I hâve also injured cars ail the way from 
driving in a drawbar to putting them out of service." 

This évidence tended to establish the fact that the défendant was 
négligent either by the négligent act of the foreman in allowing the 
cars which caused the accident to run down without a switchman and 
strike the car upon which plaintiff was working, or because of the 
failure of the company itself in not providing a sufiicient number of 
jswitchmen to do the work required. 

It is provided in section 1970 of the Civil Code of California that. 

-"Au employer is not hound to indemnify his employé for losses suiïereC by 
the latter in conséquence * * * of the négligence of another person cui- 
ployed by the same employer in the same gênerai business, unless the négli- 
gence causlng the injury was commltted in the performance of a duty the em- 
ployer owes by law to the employé; * * * provided, nevertheless, that the 
employer shall be liable for sueh injury when the same results from the 
wrongful aet. negleet. or default of any agent or ofBcer of such employer, su- 
jserior to the employé injured, or of a person emploj^ed by such employer hav- 
ing the right to control or direct the services of such employé injured." 
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The testimony was clearly sufficient in either view to establish the 
liability of the défendant under this statute. 

But it is contended that the plaintiff was guilty of contributory nég- 
ligence in going in between the cars to adjust the coupler without sig- 
naling the foreman to stop. The plaintiff testified that the cut-off 
lever which hooked on to the drawbar would not work f rom the brake 
handle on the outside, so he went in between the cars to adjust the 
coupler by hand. Armstrong, one of the switchmen in plaintiff's crew, 
testified : 

"When a coupler Is not in working order, the swltchman bas to open It with 
bis hand ; there is no other way." 

The foreman testified: 

"I would not hâve expected hlm to hâve stopped me with the cars In that 
position which required him to go in between and flx them. It would bave 
surprised me if he had. He was not reckless. * * * The reason why I 
did not expect him to give a stop signal was that it would delay the game and 
keep the work back. It was a part of bis work to get in there and see that 
the cars' were coupled up rigbt It was expected of bim to see that they are 
kept coupled without stopping me every time he wanted to make a coupling. 
* * * It was not the custom of the switchmen to stop work in order to flx 
the coupling. They never did it with me ; that is, unless it could not actually 
be done without stopping the work. * * * Masner might bave done more 
than he did by getting ofï and stopping me, but he would not bave done it very 
often, thougb." 

The inference to be drawn from this testimony is that the situation 
did not require the plaintiff to signal the foreman to stop the work of 
switching, and had he done so he would hâve been discharged from 
the service. 

It is further contended that it was the duty of the plaintiff to listen 
for cars coming down the switch bef ore putting himself in a dangerous 
position between the cars, particularly with his back to the tank car, 
The plaintiff' testified: 

"I got off the car I was on, left the brake on it, and went over and looked 
up the track, saw nothing was coming, and knew the coupler had to be fixed 
so it would make the cars corne together. I no more than got bold of the 
couplers before tbree or four or flve cars or six bumped into the cars abead 
of me, hit me in the back, and drove me against the coupler." 

Armstrong, one of the switchmen, testified: 

"It was a dark night. A man could not see cars movlng at the upper end 
coming down the stretch." 

The testimony of the plaintiff that he did look up the track and saw 
nothing was coming tended to exonerate him from the charge of nég- 
ligence in going between the cars without looking for danger ; and cer- 
tainly the court could not infer from the testimony that he was négli- 
gent by reason of the single fact that he went in between the cars with 
his back to the tank car. We do not know, or can we infer from the 
testimony, that the plaintiff took a specially dangerous position in that 
respect, and, besides, upon a motion for a nonsuit the plaintiff is en- 
titled to the benefit of ail inferences in his favor which the jury could 
hâve been justified in drawing from the testimony. Sonnenberg v. 
Southern Pac. Co., 159 Fed. 884, 88G, 87 C. C. A. 64, 66. In ouv 
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Opinion the testimony tended to show that plaintiff was not guiky of 
contributory négligence, and, uncontradicted, the testimony would hâve 
justified the jury in so finding. 

The only other question relates to the action of the court in reject- 
ing testimony which, in view of a new trial, should be determined. 
When the witness Wagner was upon the stand, he was asked by plain- 
tiff's attorney : "What would you hâve done if he had stopped you ?" 
The défendant objected to this question as calling for incompétent, 
irrelevant, and immaterial testimony. The witness had already testi- 
fied that if the plaintiff had stopped him he would not hâve done it 
very often — clearly intimating that the plaintiff would hâve been dis- 
charged from the service if, under the circumstances, he had signaled 
the foreman to stop the work of switching. But in this connection we 
must not overlook plaintiff's testimony that he looked up the track and 
saw no cars coming down the switch. There was therefore no appar- 
ent danger calling for a signal from the plaintiff to the foreman ; that 
is to say, the plaintiff did not refrain from signaling the foreman be- 
cause he was afraid of being discharged, but because it did not appear 
that there was any occasion for such signal. In this state of the évi- 
dence, we do not see how the answer of the witness to the question 
could hâve been material. 

But upon the question whether the évidence was sufficient to go to 
the jury we think the court was in error. The language of the Su- 
prême Court in Kreigh v. Westinghouse & Co., 314 U. S. 249, 256, 29 
Sup. Ct. 619, 622 (53 L. Ed. 984), is peculiarly applicable to this case: 

"This case was taken from the Jury when only the plaintiff's évidence had 
been Introduced, and when the plaintiff had the right to hâve it submitted to 
the jury In Its most favorable aspect if it fairly tended to show liahility on 
the part of the master." 

What the Suprême Court said in Gardner v. Michigan Central Rail- 
road, 150 U. S. 349, 360, 14 Sup. Ct. 140, 144 (37 L- Ed. 1107), is also 
applicable : 

"Upon the whole, we see no ground for exeepting this case from the rules 
governlng other cases Involving questions of fact. ïhe question of negligenc» 
Is one of law for the court only where the facts are such that ail reasonable 
men must draw the same conclusion from them, or, in other words, a case 
should not be withdrawn from the jury unless the conclusion follows as matter 
of law that no recovery can be had upon any view which can he properly taken 
of the facts the évidence tends to establlsh. Rallway Company v. Ives, 144 U. 
S. 407, 417 [12 Sup. Ct. 679, 30 L.. Ed. 485] ; Rallway Co. v. Cox, 145 U. S. 
593, 606 [12 Sup. Ct. 905, 36 L. Ed. 8291 : Eallroad Company v. Miller, 25 Mieh. 
274; Sadowskl v. Car Company, 84 MICh. 100 [47 N. W. 598]." 

Under this rule, the case should hâve been left to the jury under 
proper instructions. 

The judgment of the Circuit Court is reversed, with instructions to- 
grant a new trial. 
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NORFOLK & W. RY. CO. v. UNITED STATES. 

CCircuit Court of Appeals, Fourth Circuit. March 4, 1910.) 

No. &44. 

1. Batleoads (§ 254*) — Opebation— Safett Appliance Act— Penalties. 

The (luttes imposed on raxlroad compauies to equip their cars witb safe- 
ty appllances by the safety appliance act of Congress (Act March 2, 1893, c. 
196, 27 Stat. 531 [TJ. S. Oomp. St. 1901, p. 3174], as amended by Act Mareh 
2, 1903, c. 976, 32 Stat. 943 [U. S. Comp. St. Supp. 1909, p. 1143]) are ab- 
solute duties, and relief from the penalty for noncompllance cannot be ob- 
tained by showlng reasonable care and want of intentional violation of 
the act. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 765, 766 ; Dec. 
Dlg. § 254.* 

Duties of rallroad companies to furnish safe appllances, see note to 
Felton V. BuUard, 37 C. 0. A. 8.] 

2. Railboads (§ 229*) — Opération— Safett Appliance Act— Construction. 

The safety appliance act, requlring cars used In Interstate commeçce to 
be so equipped as to couple automatically by impact without the necessity 
of men going between the ends of the cars, requires that the device itself 
must be in such repalr as to be capable of opération ; and hence an In- 
struction that the possibility of uncoupling by crawllng under the car, or 
by dlmbing over it, or by going around the end of the train, does not pre- 
vent the existence of a "necessity" wlthln the statute of men going be- 
tween the ends of the cars in order to uncouple, and, if the uncoupling 
lever at elther end of any car is so Inoperative that It Is necessary in or- 
der to uncouple to go between the cars to go around the car, or crawl un- 
der it, then the car is In such a condition of dlsrepair that it is unlawful 
to use it in the movement of Interstate commerce, was not erroneous, 
where the proof showed that the coupllng apparatus of the freight car In 
question was ont of repair and inoperative. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 743; Dec. Dig. 
§ 229.*] 

3. Baileoads (§ 229*) — Opération— Safety Appliance Act— Construction— 

Gbab Ikons. 

The safety appliance act (Act March 2, 1893, c. 196, § 4, 27 Stat. 531 [D. 
S. Comp. St. 1901, p. 3174], as amended by Act March 2, 1903, c. 976, 32 
Stat. 943 [U. S. Comp. St. Supp. 1909, p. 1143]), requlring the equipment 
of ail trains, locomotives, tenders, cars, and slmilar vehicles used on any 
rallroad engaged in Interstate commerce with grab irons, is applicable to 
passenger as well as frelght cars. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 743; Dec. Dlg. 
§ 229.*] 

4. Commerce (§ 27*) — Sub.tects oe Regulatxon—Bailroads- Safett Appli- 

ANCES. 

Where a train Is composed of cars, some of which are, and some of 
which are not, engaged In Interstate trafic, the whole train is subject to 
the safety appliance act, and it is Immaterlal whether the car not prop- 
erly equipped is coupled to a car contalning Interstate commerce or not in 
order to establish a liabllity on the railroad company. 

[Ed. Note.— -For other cases, see Commerce, Cent. Dlg. § 25; Dec. Dig. 
§ 27.*] 

5. Tbial (I 235*) — Instructions— Weight of Evidence. 

Where, in an action by the United States to recover a penalty against 
an Interstate railroad company for failure to comply with the safety ap- 
pliance act, the government inspectors testifled to discovering the defects 

•For other cases see same toplc & § nitmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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alleged, while the railroad company's Inspecter testifled that he Inspected 
the cars in question, and did not discover the defect, instructions that the 
testimony of the railroad company's inspectors could only be considered 
in so far as it tended to contradict the testimony of the government in- 
spectors, and as tending to contradict the government's évidence on that 
point, were erroneous, as declaring the évidence solely contradictory in 
character and as tending to give undue weight to évidence of the govern- 
ment's inspectors, and also because the évidence of the railroad company's 
inspecter was positive, and not négative. 

fEd. Note. — For other cases, see Trial, Cent. Dig. § 539; Dec. Dig. § 
235.*] 

Cross- Writ of Error to the District Court of the United States for 
the Western District of Virginia, at Lynchburg. 

Action by the United States of America against the Norfolk & West- 
ern Railway Company. Judgment for plaintifï, and défendant brings 
error, and plaintifï sues out a cross-writ of error. Plaintiff's writ dis- 
missed, and judgment reversed on defendant's writ. 

This was an action of debt brought by the United States to recover penal- 
ties authorized by the safety appllance act. The déclaration contalned niue 
counts. Upon trial in the court below the plaintifC abandoned Its claim to re- 
cover under the second count and dismissed it. Of the remalning counts, the 
flrst eharged the railroad company with operatlng Its freight car 21158 in In- 
terstate commerce with coupllng apparatus out of repair and inoperative, con- 
trary to section 2 of the original act as amended by section 1 of the act of 
March 2, 1903. The second, third, fourth, fifth, and slxth counts charge the 
hauling by the company in a train containing Interstate trafflc its passenger 
cars numbered 512, 527, 547, and 524, respectlvely, without the same belng 
equipped with the grab irons or handholds required by section 4 of the act as 
so amended. The seventh and nlnth counts charge the hauling in a train 
wberein was a car engaged in Interstate trafflc, a Pullman parler car, 
"Blanche," and a Pullman parlor car, "Margaret," respectlvely, unequipped 
with such grab irons. The eighth count charges the company with hauling 
its passenger car 533 at the tlme engaged in Interstate traffic without such 
equipment. Demurrer to the déclaration and each count thereof was entered, 
overruled, and exception taken. The défendant plead the gênerai issue and 
flled a spécification of grounds of défense. The plalntifC flled 149 interroga- 
tories, which, on motion of the défendant, were stricken out, to whlch action 
the plaintiff excepted. A trial resulted in a verdict and Judgment for $800 for 
the plaintifC. Seventeen bills of exceptions were saved to défendant to the 
rnllngs of the court in admitting certain testimony and rejecting certain oth- 
er, the glving of certain instructions, the refusai to give certain others, lo the 
overr-uling, of the demurrer aud of motions to direct verdict for défendant, to 
set asvîe the verdict and grant a new trial, and to the renderlng of judgment. 
The défendant bas suedout this writ of error, and the plaintiff has sued out 
a Cross-writ of error, asslgning as basis therefor the action of the court in 
striking out the interrogatories flled by It and the refusai to require the pro- 
duction ôf certain docutnentary évidence. 

Théodore W. Reath and Roy B. Smith (Robertson, Smith & Wing- 
field, on the brief), for Norfolk & W. Ry. Co. 

Thomas L. Moore, U. S. Atty., and Phillip J. Doherty, Spécial Asst. 
U. S. Atty. (Wade H. Ellis, Assistant to the Atty. Gen., and Samuel 
H. Hoge, Asst. U. S. Atty., on the brief). 

Before GOFE and PRITCHARD, Circuit Judges, and DAYTON, 
District Judge. 

♦For other cases eeo saœe topio & | ndmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexé» 
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DAYTON, District Judge (after stating the facts as above). Nei- 
ther in brief nor oral argument bas the cross-writ of error sued out 
by the United" States been discussed by counsel. It may be assumed 
to hâve been abandoned, but, whether this be true or not, an examina- 
tion of the record and the alleged errors assigned by it bas fuUy con- 
vinced us that its grounds are without merit and it will be dismissed. 
Counsel for both sides in oral argument and in the very able brief s filed 
by them hâve reduced the errors assigned to five propositions. 

First. Should the demurrer to the déclaration bave been sustained 
because it did not charge the appliance to be defective because of négli- 
gence and want of care on the part of the company ? 

Second. Did instruction No. 2 given by the court for the plaintifï in 
effect require of the défendant différent appliances than those required 
by the safety appliance act ? 

Third. Does section 4 of the act, requiring grab irons, apply to pas- 
senger cars ? 

Fourth. Does this act reach or can it apply to cars containing do- 
mestic commerce not connected with or coupled to cars containing In- 
terstate commerce? 

Fifth. Was it error to give instructions Nos. 4, 5, and 7 for the plain- 
tifï, to the effect that the évidence of the company's inspector was néga- 
tive, while that of the government's inspectors was positive, in char- 
acter ? 

We will consider thèse questions in the order set forth. That the 
duties imposed upon railroad companies to equip their cars with the 
safety appliances required by thèse acts is an absolute one and relief 
from the penalty for noncompliance cannot be obtained by showing 
reasonable care and want of intentional violation we regard as fully de- 
termined by this court in Atlantic Coast Dine R. Co. v. United States, 
94 C. C. A. 35, 168 Fed. 175. Nothing need be, if indeed anything 
can be, added hère to re-enforce the logic of that décision. It may be 
stated that in our judgment this ruling has been fully sustained and 
upheld in such cases as St. Louis, Iron Mt. R. Co. v. Taylor, 210 U. 
S. 281, 28 Sup. et. 616, 52 L. Ed. 1061 ; Southern Ry. Co. v. Carson, 
194 U. S. 136, 24 Sup. Ct. 609, 48 D. Ed. 907; U. S. v. Colo. & N. W. 
R. Co., 85 C. C. A. (Eighth Circuit) 27, 157 Fed. 321, 15 L. R. A. (N. 
S.) 167; U. S. V. Atchison, T. & S. F. Ry. Co., 90 C. C. A. (Eighth 
Circuit) 327, 163 Fed. 517; U. S. v. Denver & R. G. Ry. Co., 90 C. C. 
A. (Eighth Circuit) 329, 163 Fed. 519 ; Chicago, M. & St. P. Ry. Co. 
V. U. S., 91 C. C. C. A. (Eighth Circuit) 373, 165 Fed. 423, 20 L. R. 
A. (N. S.) 473 ; Chicago, B. & Q. Ry. v. U. S., 95 C. C. A. (Eighth 
Circuit) 642, 170 Fed. 556 ; Chicago Junction Ry. Co. v. King, 94 C. 
C. A. (Seventh Circuit) 652, 169 Fed. 372 ; Wabash R. Co. v. U. S., 
97 C. C. A. (Seventh Circuit) 284, 173 Fed. 864; Donegan v. Balto. 
& N. Y. Ry. Co., 91 C. C. A. (Second Circuit) 555, 165 Fed. 869 ; U. 
S. V. Southern Ry. Co. (D. C. S. D. 111.) 135 Fed. 122; U. S. v. Phila. 
& R. Ry. Co. (D. C. E. D. Pa.) 160 Fed. 696; U. S. v. Wheeling & L. 
E. Ry. Co. (D. C. N. D. Ohio) 167 Fed. 198; U. S. v. Southern Ry. 
Co. (D. C. W. D. N. C.) 170 Fed. 1014. 
177 F.— 40 
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In view of this great weight of authority with which we are in full 
accord and against which stands alone, so far as we can discover, the 
two opinions of the Circuit Court of Appeals for thè Sixth Circuit 
in St. I^uis & S. F. R. Co. v. Delk, 86 C. C. A. 95, 168 Fed. 931, and 
United States v. Illinois Central R. R. Co., 170 Fed. 543, 95 C. C. A. 
628, we do not deem it incumbent upon us to certify the question to the 
Suprême Court as suggested by counsel, and especially so as that court 
has awarded a writ of certiorari in the Delk Case. We hold, therefore, 
• that the court below did not err in overruling the demurrer to the 
déclaration. 

Did instruction No. 2 in effect require of the company différent ap- 
pliances than those required by the act? This instruction, which re- 
lated especially to the freight car 31158 whose coupling appliance was 
charged in the first count to be defective, was : 

"(2) In the second section of the statute it is provided as follows: ■ • • • 
It shall b« unlawful for any such common carrier to haul or permit to be 
hauled or used on its line any car used In moving interstate trafic not 
equipped with couplers coupling automati<;ally by impact, and which can be 
uncoupled without the necessity of men going between the ends of the cars.' 
The court instructs you that passlng from one side of a train to the other by 
going oTer the couplers between the ends of the cars is 'going between the 
ends of the cars' withln the meanlng of the statute. The court also instructs 
you that the word 'necessity' as used in the second section of the statute does 
not mean absolute necessity, and also does not imply a physlcal imposslbility 
of uncoupling except by going between the ends of the cars. The possibility 
of uncoupling J)y crawUng under a car, or cliinbing over a car, or by going 
around the end of a train, does not prevent the existence of a 'necessity' with- 
in the meaning of the statute of inen going between the ends of the cars in 
order to uncouple. If the uncoupling lever at either end of any car is so in- 
operati/iye that it is neœssary in order to uncouple to go hetween the cars, or 
to go around the train, or to cUmh over a car, or crawl under a pj-r, or to 
climb over or crawl under the couplers, then such car is in such condition of 
dîsrepai/r that it is unlawful to use it in the movement of interstate trafflc." 

That part of the instruction italicized is the part objected to, and it 
is insisted that, in effect, it charged the jury that an appliance must be 
furnished with a lever on both sides of each end of every car, thus re- 
quiring an appliance not designated by the act. It is suggested that it 
might be true that the coupling lever on one side could not be worked 
but the one on the other side could, and a perfectly safe way existed at 
the time for the brakeman to go across the top or platform of the car 
to use the other lever to work the same coupling, and that under such 
circumstances the company would bave furnished exactly what the act 
requires, namely, an automatic coupler which could be operated by one 
of the levers without the necessity for men going between the ends of 
the cars. And yet it is insisted, under this instruction, such évidence 
would resuit in a fine for an offense purely imaginary, not designated 
or within the letter or spirit of the law. The four cases of Morris 
v. Duluth, S. S. & A. Ry. Co., 47 C. C. A. 661, 108 Fed. 747, Gilbert v. 
Burlington, C. R. & N. Ry. Co., 63 C. C. A. 27, 138 Fed. 629, Suttle 
V. Choctaw, O. & G. R. Co., 75 C. C. A. 470, 144 Fed. 668, and Union 
Pac. R. Co. V. Brady, 88 C. C. A. 679, 161 Fed. 719, are cited to show 
that it is négligence to go between the ends of cars merely because the 
coupling could not be worked by one of the levers if the coupling could 
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have been operated by the other on the far side of the car from the 
brakeman. It is to be noted that thèse four cases, ail decided by the 
Circuit Court of Appeals for the Eighth Circuit, were cases wherein 
brakemen v;ere seeking to recover for négligence on account of in- 
operative coupling appliance on their sides of the cars which led them 
to go between the cars to pull the coupling pins when operative levers 
to pull thèse pins existed on the opposite sides of the cars. It is also 
to be noted that this same court in five cases hereinbefore cited has held 
in construing the safety appliance acts the duty of railroad companies 
to equip ail their cars with the required safety appliances is an absolute 
one, not permitting the défense of reasonable care and lack of inten- 
tional violation. Its position is set forth in this matter in the Gilbert 
Case, where it is held that the safety appliance act making it the ab- 
solute duty of the companies to equip their cars with couplers which 
can be uncoupled "without the necessity of men going between the 
ends of the cars" imposes upon the employés the corrélative duty of 
using thèse couplers when furnished, and of refraining from unneces- 
sarily going between the ends of cars to uncouple them, and a f ailure 
of a servant to observe this duty directly contributes to his injury and 
bars his recovery. 

But, retuming to the crucial question involved hère, it is necessary 
for us to observe carefuUy the language of the act. It does not specify 
any particular coupling device to be used except to the extent that it 
shall couple automatically by impact, and which can be uncoupled with- 
out the "necessity of men going between the ends of the cars." It 
does not détermine how many levers shall be furnished to operate a 
coupling device, nor where such levers shall be placed. If one be suf- 
ficient in connection with the device to perform the work of opération, 
but one is required. On the other hand, there is no restriction upon 
the placing of two such levers, one on each side, on the end of any or 
ail its cars, if the companies désire or deem it conducive of more ef- 
fective opération of the coupling automatically by impact without the 
necessity of men going between the ends of the cars. But, while this 
is true, thèse levers, whether one or more, become parts of the coupling 
device itself, and we think a fair construction of the statute requires 
us to hold that the device itself must be in such repair as to be capable 
of opération, and if the levers furnished to operate it, whether one or 
two at the end of the car, should,' as such parts of it, be kept in con- 
dition to operate it ; that, if there be two, one on each side of the end 
of a car, and one be maintained in a condition capable of opération and 
the other not, the latter is calculated only to deceive the employé and 
under some conditions perhaps create a necessity, in other conditions 
at least a temptation, to be négligent and step between the cars to un- 
couple them by hand. The defective lever has no business there and 
should be either made operative or taken away, as it renders, in the true 
sensé of the statute, the couphng device, of which it is a part, defective. 

In the language of Van Devanter, Judge, in U. S. v. Denver & R. 
G. Co., 90 C. C. A. 339, 163 Fed. 519 : 

"We cannot assent to the contention which Is founded upon it, namely, that 
an inoperative coupler — tJsat Is, one which eannot be properly manipulated pre- 
paratôry to effectlng a coupling or an uncoupling, as the case may be, without 
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a man golng between the ends of the cars — Is yet to be regarded as conforming 
to the statute, beeause another coupler (vve would say also the same coupler 
by meaiis of a différent lever) capable of being so manipulated can be coupled 
therewith and uncoupled therefrom without a man golng between the cars if 
he submits to whatever of inconvenience or risk may be incident to getting at 
the lever of the operative coupler (or as we would add of the operative lever of 
the coupler)." 

We admit that, when a word like "necessity" is used in a statute, it 
is very difficult and generally inexpedient by a gênerai instruction to a 
jury to attempt to define by spécifie illustrations its scope which will 
dépend largely upon circumstances, but we do not think the giving of 
this instruction, under the circumstances and évidence adduced in this 
case, involved substantial error. 

As regards the third proposition involved hère, whether section 4 of 
the act requiring grab irons is applicable to passenger cars, counsel on 
both sides hâve presented exhaustive and interesting reviews of the 
history of this législation to aid us in determining the intent of Con- 
gress in this particular. We do not deem it necessary to discuss the 
question from this view point. It is admitted that the amendment of 
March 2, 1903, was declaratory of the original act. By its provisions 
the grab irons v^^ere required to be attaçhed to "ail trains, locomotives, 
tenders, cars, and similar vehicles used on any railroad engaged in 
Interstate commerce," except to four-wheel cars, and cars and locomo- 
tives exclusively used in transportation of logs, exempted by section 6 
of the original act. The Suprême Court in Johnson v. Southern Pac, 
Co., 196 U. S. 1, 35 Sup. et. 158, 49 L. Ed. 363, held the word "car" 
used in sections 2, 6, and 8 of the original act to hâve been used in its 
generic sensé intended to include "ail kinds of cars running on the 
rails," and that it did include a locomotive which could not couple au- 
tomatically with a dining car. Section 6, so construed, expressly pre- 
scribed a penalty for the use of "any car in violation of any of the pro- 
visions" of the act, of course including section 4 — the grab iron section 
— which by the amended and declaratory act of March, 1903, was to 
apply to "ail cars and similar vehicles used on any railroad engaged in 
Interstate commerce." The Johnson Case has been cited and approved 
since in Schlemmer v. Buffalo & Rochester, etc., Ry., 205 U. S. 1, 27 
Sup. Ct. 407, 51 L. Ed. 681. The contention that thèse cases not hav- 
ing under spécifie considération this. particular section 4 do not apply 
hère, and leaves the question of its application to passenger cars, we 
think untenable. Nor do we think it can be successfully contended, 
as sought to be donc by the fourth proposition, that the act does not 
apply to a car containing only domestic commerce, although hauled in 
a train with other cars containing Interstate commerce unless it be 
coupled to a car containing Interstate commerce. The overwhelming . 
weight of authority is against sùch contention. As well said in U. S- 
v. Erie R. R. Co. (D. C.) 166 Eed. 352 : 

"A train compose^ of cars, some of which are and some of which are not en- 
gaged in inteï-state traiBc, Is subject to the régulation of Congress. A raiiway 
Company cannot escape llabillty by mlxing In the same train cars engaged in 
Interstate traffic with cars engaged In Intrastate trafflc. Ail the cars In sucli 
a train must be provided with the automatic couplers and grab Irons required 
by the act of March 2, 1893, for eveiy such car Is in fact 'used in moving In- 
terstate trafflc' " 
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See, also, Schlemmer v. Buffalo & Rochester, etc., Ry., 205 U. S. 1, 
27 Sup. Ct. 407, 51 L. Ed. 681 ; Wabash R. Co. v. United States, 93 
C. C. A. 393, 168 Fed. 1 ; Chicago, M. & St. P. Ry. Co. v. United 
States, 91 C. C. A. 373, 165 Fed. 423, 30 L. R. A. (N. S-) 473 ; Chicago 
& N. W. Ry. Co. V. United States, 93 C. C. A. 450, 168 Fed. 236, 21 
L. R. A. (N. S.) 690 ; United States v. Southern Ry. Co. (D. C) 170 
Fc-d. 1014 ; United States v. Balto. & O. Ry. Co. (D. C) 170 Fed. 456. 

Finally, did the court below err, to the préjudice of the défendant, 
hy giving, at the instance of the plaintifï, instructions 4, 5, and 7? 
Thèse instructions were as f ollows : 

"(4) The court Instructs the jury that they can conslder the évidence ofCered 
l>y the défendants relatlng to inspection of the alleged defectlve car, N. & W. 
21158, at Bristol only in so far as it tends to contradict the testlmony of the 
plaintiff's witnesses upon the point as to whether or not the defect as alleged 
in the déclaration did really exist at the time that the said car left Roa- 
noke, Va. 

"(5) The fact that the defendant's wituess testifled that an inspection of N. 
& W. car 21158 was made at Bristol and that the alleged defect set out in the 
déclaration was not discovered by him can only be considered as tending to 
contradict the évidence of the government's witness on that point, and its 
weigtit is for the Jury." 

"(7) The court instructs the jury that in passing upon the question of the 
confiict in the évidence of the government inspectors, and the inspector of the 
défendant railroad Company at Bristol who testifled to having inspected car 
N. & W. 21158, they must consider that one is positive testimony and the other 
is négative. The inspectors of the government testify that they inspected the 
coupling and saw that It was defective. Therefore the correctness of their tes- 
timony dépends only on the fact whether or not they swore to the truth; 
whlle, on the other hand, in considering the testimony of the inspector of the 
railroad, there are two things to be taken into considération: First, did he 
testify to the truth when he stated that he did not discover the defect in the 
coupling ; second, if he did swear the truth when he so stated, then did he, in 
examining the train in the limlted time in which he claimed to hâve inspected 
it, make sueh close and accurate inspection as to be able to give persuasive évi- 
dence in contradiction of the testimony of the government inspectors." 

Thèse instructions told the jury that the évidence of the inspector of 
the Company, whose express duty it was to inspect ail cars coming into 
his yard at Bristol with a view to discover and report thèse very de- 
f ects in saf ety appliances, and who has testifled that in dischage of that 
express duty he did inspect this particular car 21158 and found no defect 
in its coupling device, could only be considered "in so far as it tends 
to contradict" the testimony of the government inspectors ; that such 
évidence could only "be considered as tending to contradict the évi- 
dence of the government on that point" (that is, whether defect in the 
coupling device existed or not) ; and that such évidence was négative as 
to the inspection, while that given by the government inspectors was 
positive. We think there is error in thèse instructions, and that they 
should not hâve been given for thèse reasons: First, because they 
held the évidence to be solely contradictory in character; second, be- 
cause they tended to give undue weight to the évidence of the govern- 
ment inspectors ; and, third, because the évidence of the company's in- 
spector was not négative but positive. We think the District Court for 
the Western District of Ohio in United States v. Balto. & Ohio R. R. 
Co. (not reported, but published by the Interstate Commerce Commis- 
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sion in pamphlet form), Judge Cochran, charging the jury in a similar 
case, has rightly held : 

"In considering the festimony of wltnesses the jury should not give elther 
more or less weight to the testimony of any wltness because of the fact that 
such witness testifies on behalf of the government, or on behalf of the railroad 
Company, but the jury should glve to the testimony of each witness that weight 
which in its judgment It is entitled to from ail the facts and circumstances in 
the case." 

The District Court for the Northern District of Illinois in Atchisôn, 
T. & S. F. Ry. Co. (not reported, but published by the Interstate Com- 
merce Commission) has reiterated and approvsd this proposition. The 
évidence of {he company's inspector was not négative. It is to be 
remembered that he was employed by the company for the express pur- 
pose of inspecting cars and discovering and reporting thèse and other 
defects ; that he has testified that in discharge of this express duty he 
inspected this train and this particular car in question ; that he lif ted 
ail the rods or levers to see if they were in condition from one end 
of the train to the other, always in accord with a fixed practice of his 
inspection ; and that he found no defect in the coupling device in ques- 
tion. This was positive évidence of a négative fact. 

In 17 Cyc. 803, it is well said : 

"The marked superiorlty of posltiye testimony is most commonly affirmed In 
those cases where the opposing testimony is what has been hereinbefore denom- 
Inated 'strlctly négative.' If there Is évidence that the attention of a négative 
witness was speclally directed to the fact, or It can be legitimately presumed 
or Inferred that he was alert and would hâve observed had the fact occurred 
his testimony that he did not see or hear is not necessarlly weaker than oppos- 
ing positive and affirmative testimony, and may indeed be entitled to more 
welglît than the latter. Where witnesses testify positlvely to a fact and other 
witnesses absointely deny it, the rule of comparative value as between positive 
and négative testimony does not apply, and the only question Is to whlch side, 
under ail the circumstances, crédit is due." 

And a large number of authorities are there cited. 

In a case directly in point, the District Court of the United States 
for the Western District of Pennsylvania (United States v. Baltimore 
& Ohio R. Co., 170 Fed. 456) held : 

"Positive testimony Is to be preferred to négative testimony, other things be- 
ing equal ; but where it was the duty of an inspector on the part of the rail- 
road Company to Inspect cars, and he says that he did Inspect the cars that 
came in and did not see certain détective appliances, that is not such négative 
testimony that it should not recelve the same considération, other things belng 
equal between the witnesses, as positive testimony." 

See, also, Denver & R. G. R. Co. v. Lorentzen, 24 C. C. A. 592, 79 
Fed. 291. 

For this error in giving thèse instructions the judgment of the court 
must be reversed, and the cause remanded, with instructions to set 
aside the verdict and grant a new trial. 

Reversed. 
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TENNILLB et al. v. HOTVTDEN. 

(Circuit Court of Appeals, Fifth Circuit March 15, 1910.)' 

No. 1,990 

EsTOPPEL (§§ 62, 78*) — Déniai, of Ageeement— Conteacts Relatino to Pee- 

SONAL PeCPERIY— PaK^Ç PEErOEMANCB. 

Défendant who held an option for the purohase of a tract of phosphate 
land in Florida, wlth another whom he had associated wlth him In the mat- 
ter entered Into a contract wlth complalnants by whlch the latter agreed 
to procure the money to purchase the land and to form a company to mine 
the same on terms thereln stated. Afterward, défendant stated that he 
bad an opportunlty to make a more profitable disposition of the option, 
and after negotiations complalnants authorized him to do so providing 
tlie contract was satisfactory to them, and in such case they were to re- 
çoive 45 per cent of any profit made and défendant and his associate 55 
per cent The proposed contract was submitted to them and approved 
after the addition of a provision by them authorlzing défendant to asslgn 
hls interest thereln or any part thereof. As executed, the profit was to 
accrue from royalties as the mines were worked. Held, on the évidence, 
that défendant clearly understood that complalnants inslsted on an as- 
slgnment of their Interest In the contract as a condition of surrendering 
their rlght to the option, and, by consummating the contract wlth such 
knowledge, assented to the same, and was estopped to deny such agree- 
ment; also, that the agreement was one which would be speclflcally en- 
forced in equity, complalnants' right to 45 per cent of the profits of the 
contract being undisputed. 

[Ed. Note. — ^For other cases, see Estoppel, Dec. Dlg. |§ 62, 78.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

In Equity. Suit by George F. Tennille and others against F. J. 
Howden. Decree for défendant, and complainants appeal. Reversed 
and rendered. 

W. E. Kay and H. W. Johnson, for appellants. 
Wm. H. Baker and David C. Barrow, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges. 

McCORMICK, Circuit Judge. In the month of February, 1907, 
and for some years before that, F. J. Howden, the appellee, a subject 
of Great Britain, was living in Florida, and was the gênerai manager 
of the Prairie Pebble Company, of which one Mr. Hull was président, 
largely engaged in mining and marketing phosphates. While so occu- 
pied, the appellee acquired from John A. Hertz, of the city of Charles- 
ton, S. C, an option to purchase 140 acres of phosphate land, described 
in the writing taken to purchase the same at the sum of $40,000 cash, 
and the further sum of 10 cents per ton royalty for each and every 
ton of phosphate rock found in the property as determined by the 
prospect then being made by. J. H. Pratt. This option the appellee 
endeavored to dispose of to the Prairie Pebble Company, but Mr. Hull, 
the président, with whom he attempted to negotiate, would not take the 
matter up at that time thinking that he could get the land later on, 

*For otber caaes see same topic & l numbeb In Dec. & Am. Digs, 1907 to date, & Rep'r Indexe* 
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■ and that it was too small a proposition for him to handle, and, if his 
mine should ever reach into that neighborhood, he could buy it at a less 
price. The appellee, being connected with the Prairie Pebble Com- 
pany officially, and closely engaged as the gênerai manager thereof, 
could not spare the time to raise a company to handle the proposition 
himself, and consequently had to associate himself with some one who 
had the time to dévote to it. At this time and under thèse circum- 
stances he was introduced to Mr. Brown Calcîwell by Mr. J. M. Lang, 
and took up the matter with him of forming a corporation to handle 
this property, and made him a proposai that if he (Caldwell) would 
secure aie necessary capital they would share the émoluments that 
might arise from the disposition of the property, and entered into an 
agreement with him to that effect. Mr. Brown Caldwell had been 
working ori a proposition with Mr. Lang in regard to Tennessee phos- 
phate, which fell through, and Mr. Howden had brought up this Flor- 
ida proposition to Mr. Lang, who could not handle it, and who turned 
it over.to Mr. Caldwell by introducing him to Mr. Howden. There- 
upon, Caldwell and Howden talked the matter over and agreed on 
certain divisions. They agreed that Caldwell should try to sell the 
property fïrst to various parties, âmong whom were Swift & Co., of 
Chicago. This first interview between Howden and Caldwell was early 
in January, 1907, and about a monthlater it was reduced to writing. 
During this time Caldwell tried a number of people, and consumed a 
good deal of time in attempted negotiations, and the time of the option 
was beginning to run short, and Mr. Caldwell approached Mr. Basin- 
ger, who knew that Caldwell was trying to place the property, and 
told him that he would make an arrangement with him if he could find 
parties who would be interested in the formation of a company to 
handle the property in Florida. Mr. Caldwell was a résident citizen 
of Savannah, Ga., at the time thèse transactions were had; had re- 
sided there three years, and was operating a turpentine property in 
Florida, and actually engaged in operating turpentine stills, and hap- 
pened to get in the fertilizer business through his acquaintance Mr. 
J. M. Lang. His turpentine business was conducted in the name of 
Caldwell Company, headquarters or gênerai office in the city of Savan- 
nah. He was at one time during the period of his résidence in Sa- 
vannah acting the part of a promoter. He testifies that he became 
interested in this phosphate proposition of Howden's not wholly as a 
promoter, but that it was true that, as a side issue from his naval 
stores business or turpentine business, he was partly a promoter, and 
it was as a promoter that he first got in connection with the phosphate 
proposition involved in this suit, which led to his acquiring an interest 
in it. Mr. Basinger, acting upon Mr. Caldwell's suggestion to him 
to find parties who would be interested in the formation of a com- 
pany to handle the properties in Florida, brought Mr. Tennille and Mr. 
Caldwell together, who made an arrangement to meet Mr. Armstrong 
later, which they did, and talked over the possibilities of their financing 
a company to operate the Hertz-L<ockwood property. The resuit of 
that conférence was to bring Mr. Howden to Savannah, and the four 
talked over a gênerai plan of financing the company. At this first 
conférence between Howden and Caldwell and Tennille and Armstrong 
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in Savannah, the détails of the negotiations were not ail settled, and 
Howden returned to Florida, leaving the matter to be conducted 
through Caldwell and correspondence. 

The negotiation matured rapidly, and a written mémorandum of 
agreement between the parties was prepared by Mr. Basinger, signed 
by Mr. Caldwell, Mr. Tennille, and Mr. Armstrong in the présence 
of Mr. Basinger, and forwarded to Mr. Howden at his home in Florida 
for his signature. He, before receiving this mémorandum of agree- 
ment executed by the parties at Savannah, had received propositions 
from other parties, and, instead of completing the mémorandum sent 
him by executing it himself, arranged to bave the other parties meet 
him in Jacksonville, Fia., and they thereupon went to Jacksonville, 
taking Mr. Basinger with them, where they met Mr. Howden on 
March 14, 1907. He brought with him the mémorandum that had 
been signed by the other parties and forwarded for his signature, and 
at the opening of this conférence he completed that mémorandum by 
affixing to it his signature. This writing, he testifies, was a much 
briefer mémorandum than the detailed mémorandum of agreement 
which was immediately drawn up by Mr. Basinger to embrace more 
clearly the features contained in the briefer writing. As soon as it was 
prepared it was duly executed by the parties. This agreement is made 
ÎDy Howden and Caldwell, of the first part, and Tennille and Armstrong, 
of the second part, and provides that in the event that the survey and 
prospect of the property shall show pebble phosphate of a described 
quality and quantity underlying the lands, the second parties agrée 
and undertake to organize a corporation for the purpose of pur- 
chasing the property, mining the phosphate, and paying the owners of 
the same in accordance with the terms of the option, viz., the sum of 
$40,000 in cash and the sura of 10 cents per ton of the phosphate as 
the same shall be mined, the cash payment to be available on or before 

April 1, 1907, at in the state of Florida ; and, further, that the 

first parties shall be paid for the option held by them upon the prop- 
erty in the manner following: The second party shall organize the 
proposed corporation as soon as it shall appear from the prospect that 
the property contains the quantity and quality of phosphate specified; 
that such corporation shall bave a capital stock not exceeding in 
amount $175,000, of which the sum of $150,000 shall be sold for cash, 
and the remaining $25,000 to be held in the treasury of the corporation 
and subject at any time to be taken up by the second parties for cash 
at par, or after dividends shall hâve accumulated on the same to the 
amount equal to the face value thereof, then this stock shall pass to 
and become the property of the second parties without further pay- 
rnent ; that of the sum of $150,000 of the capital stock of the corpora- 
tion to be sold for cash, the first parties undertake and agrée, by them- 
selves or through their agency, to take the sum of $60,000, and the 
second parties agrée, in like manner, to take the sum of $90,000, with 
other provisions not necessary to be recited. Immediately upon the 
completion of the foregoing agreement, the parties made a supple- 
mental agreement to increase the capital stock of the Florida Mining 
Company (the corporation to be formed under the terms of the above 
agreement) to the extent of $25,000 to be sold for cash, and the amount 
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to be applîed to the purchase of additïonal property known as Paîmetto 
Phosphate Company's lands near Mulberry, Fia., provided that op- 
tions on thèse lands be secured upon satisfactory terms, and provided, 
further, that the property, after being prospected, shall prove to con- 
tain a minimum quantity of 500,000 tons of minable and marketable 
phosphate. On the instant, immediately after the exécution of the 
supplemental agreement, Mr. Howden stated to Mr. Armstrong and 
Mr. Tennille that another partv (not then naming him) had become in- 
terested in thèse mines, and that he (Howden) thought that he could 
make a better trade with this other party than he had made with Ten- 
nille and Armstrong, and wanted to know whether they would retire 
from the organization of the company, and, if so, on what terms. 
They told him that they would take the matter under considération. 
The parties thereupon separated and returned to their respective homes 
from Jacksonville, Mr. Howden being authorized to obtain an option 
on the Paîmetto property specified in the supplemental agreement. 
Tennille and Armstrong, after their return to Savannah, took the mat- 
ter of their withdrawal under considération, and prepared a mem.- 
orandum of the terms of an agreement on the basis of which they were 
prepared to withdraw. Mr. Howden obtained the desired option on 
the Paîmetto property and went to Savannah where he met the other 
parties. They discussed the mémorandum which Tennille and Arm- 
strong had prepared, showing the terms on which they would with- 
draw. This conférence and discussion lasted many hours and broke 
up about 13 or 1 o'clock at night without anything being absolutely de- 
cided, closing with a remark by Mr. Tennille to Mr. Howden that he 
and Armstrong would consider a proposition from them (Howden and 
Galdwell) on the basis of 45 per cent, to Tennille and Armstrong, and 
55 per cent, to Howden and Caldwell, of the interest in the contract 
which he might be able to make with Pierce, provided that contract was 
satisfactory to Tennille and Armstrong. And the matter was left in 
that shape at that time. This conférence of parties took place on 
Wednesday, March 27th. On March 30th (Saturday), Caldwell wrote 
to Tennille and Armstrong: 

"I beg to band you herewith form of proposed agreement acceptable to Mr. 
H. L. Pierce for your considération. Please let me hear from you In regard 
thereto as early as convenient and before noon on Monday." 

On April Ist (Monday), Caldwell wrote again : 

"In pursuance of the agreement between you and Mr. Armstrong and Mr. 
Howden and myself on last Wednesday that you would consider a proposition 
of division of profits on a basis of 45 per cent, to you and 55 per cent, to us, 
to the extent of 1,200,000 tons which might be derived from a contract which 
Mr. Howden might be able to make with Mr. H. L. Pierce, provided the terms 
of the contract between Mr. Pierce and Mr. Howden were satisfactory to you, 
I hâve submitted the form of contract which Mr. Howden flnds he ean make 
with Mr. Pierce. I now ask that you advise me whether the terms of the con- 
tract submitted are satisfactory to you, so that I may Bubmit the proposition 
as to division of profits between us, outUned above." 

To which Tennille replied the same day : 

"I hâve Just received your favor of this date relatlng to transactions be- 
tween yourself and Mr. Howden, on the one part, and Mr. George F. Arm- 
strong and myself on the other. We hâve examined the form of proposed 
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contract submîtted fcy you to be executed by Mr. Plerce and Mr. Howden, and 
we now beg to say, in response to your letter, that we are prepared to accept 
the proposition of division of profits under this propoged conti-act on tbe basis 
of 45 per cent, to ourselves and 55 per cent, to yourself and to Mr. Ho-wden ; 
provided, however, that the contract between Mr. Howden and Mr. Pierce is 
redraf ted so as to Incorporate certain features and provisions which are essen- 
tlal, not only to ourselves, but, we thinlî, also for the protection of Mr. How- 
den, as the principal. * * * We should be glad to take the matter up any 
tlme this afternoon between 4 and 6 o'eloek." 

To which Mr. Caldwell answered : 

"Replying to your communication of this date in which you state that you 
are prepared to accept the proposition of division of profits under the pro- 
posed contract between Howden and Pierce on the basis of 45 per cent, to you 
and Mr. Armstrong and 55 per cent, to Howden and myself, as contalned in 
my letter to you of this date, provided that the form of contract between 
Howden and Pierce is redrafted to incorporate certain provisions which you 
désire, I beg to say that untll the changes in the contract are made known, it 
is impossible to say whether they would be acceptable to Howden and Pierce 
and myself. If you will kindly note on the contract the provisions you wish 
Inserted or changed, and will return it to me, I will immediately take up th« 
question with Howden and Pierce." 

On April 3, 1907, Tennille wrote Caldwell, 

"We return herewith draft of proposed contract between Mr. Howden and 
Mr. Pierce, which is acceptable to us and which we think should be satisfac- 
tory to Mr. Howden. It is important that the agreement be executed at once, 
or that we should be advised immediately whether or not it will be executed, 
so that, in the event negotlations wlth Mr. Plp.rce should fail, we may be in 
a position to comply with the provisions of ove agreement wlth Mr. Howden 
and yourself, and be ready to finance our proposed Company by the 21st In- 
stant." 

On April 13th, Caldwell wrote Tennille: 

"Cîomplying with your request, I submîtted the form of contract, as drawn 
1>y your attorney, to Mr. Howden, and asked him to submit that form to Mr. 
Pierce for hls acceptance. I am now advised by Mr. Howden that the form 
of contract submîtted by you is not acceptable to Mr. Pierce, and that Mt. 
Pierce would not agrée to a contract on those Unes, but that Mr. Pierce 
■was ready to accept and make a contract with Mr. Howden on the Unes 
of the contract herewith. Will you not kindly compare the two forms of 
contract and advise me at your earilest convenience whether or not you 
would accept the contract acceptable to Mr. Howden and Mr. Pierce as ba- 
sis for a proposai from Mr. Howden and me to dlvide our profits on such 
a contract with you and Mr. Armstrong on the terms agreed upon?" 

To which Mr. Tennille replied on the same day : 

"I fiave your letter of this date, inclosing form of contract which you say 
Is acceptable to Mr. Howden and to Mr. Pierce. Mr. Armstrong and I bave 
examined this draft of agreement and novsr advise that It Is acceptable to us, 
upon the condition that this agreement shall be executed prior to the 21st 
instant, the day when our agreement with Mr. Howden and yourself expires, 
and upon the further condition that Mr. Howden shall, on or before that day, 
assign to Mr. Armstrong and to myself jointly forty-five per cent. (45%) of 
bis right, title and interest under this agreement to be entered into between 
himself and Mr. Pierce." 

On April 15th, Tennille wrote again to Caldwell: 

"Referring to your téléphone conversation with me this mornlng, request- 
îng that Mr. Armstrong and myself now submit a form of agreement with 
Mr. F. J, Howden, to secure our interest under the proposed agreement bft- 
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tween Ëlmself and Mr. H. L. Pierce. We beg to say that, having approved tîie 
(orm of agreement with Mr. Pierce, submitted by you on belialf of Mr. How- 
den, and having aceepted the proposai of Mr. Howden and yourself, to take 
45 per Cent, of the right, title and interest under this contract, based on a 
total output for both properties of twelve hundred thousand tons of phosphate, 
we will be ready and willlng to exécute a formai contract covering our inter- 
est in this agreement, as soon as we are advised that Mr. Howden and Mr. 
Pierce hâve executed the contract whlch you submitted to us for approval 
on the IBth inst. The time is short, and we do not think the exécution oî 
this principal agreement should be further delayed for the purpose of pre- 
parlng the formai contract securing our proportionate interest under it. As 
it is necessary for us to arrange to carry out at once the terms of the agree- 
ment of March 14, 1907, with Mr. Howden and yourself, in the event the agree- 
ment with Mr. Pierce is not closed and executed, we must request that you 
promptly confirm our acceptance of the proposai submitted on behalf of Mr. 
Howden and yourself, and advise us immediately whether or not the proposed 
agreement with Mr. Pierce has been or wlU be executed." 

To which Mr. Caldwell replied the next day, April 16th : 

"Your favor "of the 15th inst. is received. I hâve communicated with Mr. 
Howden and informed hlm that the form of the proposed contract betwe«n 
Mr. Howden and Mr. Pierce, suhmitted to you in my letter of the 13th inst., 
was acceptable to you and Mr. Armstrong. I understand from your lettera 
of the 13th and 15th inst. that your idea of the contract to be executed be- 
tween. myself and Mr. Howden and yourself and Mr. Armstrong is to be in 
the form of an assignment of an interest In the Howden-Pierce contract. 
Neither Mr. Howden nor myself understood that the contract between myself 
and Mr. Howden with you and Mr. Armstrong was to be in the form of an 
assignment of the Howden-Pierce contract. Our understanding was that our 
contract with you and Mr. Armstrong was to be an agreement between us by 
which you and Mr. Armstrong would recelve 45 per cent, of the profits coming 
to us under section 8 of the Howden-Pierce contract, on the bafels of the first 
twelve hundred thousand tons of phosphate sold and pald for. However, I 
hâve communicated to Mr. Howden your ideas in this connection, and wlU, 
at the earliest possiible time, let you know his views on the subject." 

Immediately on the same day, Tennille and Armstrong joined in the 
following letter to Caldwell, which they had delivered by a spécial mes- 
senger, saying: 

"Tour letter of this date received. We note you say: 'I understand from 
your letters of 13th and 15th Inst that your idea of the contract to be executed 
between myself and Mr. Howden, and yourself and Mr. Armstrong, is to be in 
the form of an assignment of an interest in the Howden-Pierce contract.' This 
is correct. In ail our negotlations with respect to this matter, we hâve con- 
tended that our interest should be secured by an assignment of a proportion- 
ate part of the contract with Mr. Pierce, and you will remember that in our 
earliest negotlations the ofCer was of a certain 'percentage of the Pierce con- 
tract.' This is the proposai we aceepted. Again, at the meeting in my office, 
with yourself, Mr. Armstrong, and our attorney, item 6 of the pencil mémo- 
randum of changes required by us in the flrst draft of the Pierce contract, 
which read as follows, was submitted to you: '6. Howden shall hâve right to 
assign contract for the beneflt of hls associâtes and assigns.' At that time 
you stated that you could see no objection to our proposed changes. Under 
thèse circumstances, we do not see how you could hâve had any other under- 
standing than that we expected to receive an assignment of a proportionate 
interest in this Pierce contract." 

And on the same day, Tennille and Armstrong joined in a telegram 
to Howden in thèse words : 

"We approved on Saturday your proposed agreement with Pierce suiimitted 
by Caldwell, and aceepted your proposai for division of interests under it. 
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Notlfled Caldwell Important to hâve Immédiate advice of exécution of Plerce 
agreemfint, but understand he stlU holds papers hère. Thls Is unneeessary 
delay. Unless we are advlsed by you before noon 18th instant that proposed 
agreement with Pierce Is executed, will be necessary for us to carry eut ternis 
of our original agreement, dated Mareh 14th, which we are prepared to do. 
Please answer." 

On the same day Howden answered by telegram : 

"Proposed agreement with Pierce will be formally executed eighteenth. 
WUl Write particulars when complète." 

On the next day, April 17th, Caldwell wrote to Tennille : 

"I hâve ibeen requested by Mr. Howden to advlse you that he will exécute 
the contract with Mr. Pierce today. This is probably in connection with your 
wire to him of yesterday, eopy of which I hâve, and in answer to my wire 
of the same date. Ail récent correspondenee exchanged between us has been 
forwarded to Mr. Howden for his considération." 

On the next day, April 18th, Howden wired Tennille : 

"Pierce contract with some mlnor changes sanctioned by me will be executed 
in Bartow to-morrow. Tour obligations may be considered canceled." 

On the same day, Tennille replied by wire to Howden : 

"Must hâve absolute notice exécution of Pierce contract to-morrow, and will 
not consent to any essential changes in draft which we hâve approved:" 

The next day, April 19th, Howden wired Tennille : 

"'Cann and Barrow agreement duly executed between Pierce and self, with 
no altération that In any way affect your interest. Advise Caldwell." 

After completing his contract with Pierce, the complainants de- 
manded of Howden that he assign to them their 45 per cent, interest 
therein, which he refused to do, and this suit was brought by the com- 
plainants, Tennille and Armstrong, both citizens of Georgia, to obtain 
from the court a decree that the défendant Howden specifically per- 
form his agreement with them, and that he be compelled to exécute 
and deliver immediately a sufficient assignment or transfer to them, 
jointly conveying to them 45 per cent, of ail his right, title, and interest 
in and to the agreement with H. L. Pierce, dated April 19, 1907 (ex- 
clusive of the salary to be paid to Howden), to the extent of the esti- 
mated output of 1,200,000 tons of phosphate rock to be mined and sold 
from the lands covered by the agreement. 

It is not necessary to recite the pleadings of either party. They 
are appropriate to the respective contentions. The complainants con- 
tended that Howden acquiesced in and accepted the terms and condi- 
tions upon which they abrogated their agreement of March 14th; that 
by virtue of that abrogation they canceled their valuable contract rights 
in the phosphate lands and in the options of agreements to purchase 
the same, and the rights and profits to accrue to them under the mar- 
keting of the phosphate thereon, and that Howden, acting with full 
knowledge and information as to the terms of the arrangement upon' 
which they approved the proposed agreement between himself and 
Pierce, proceeded to the exécution of that agreement with Pierce on 
April 19, 1907 ; that Howden, attempting to évade his solemn promise 
and agreements, has ofïered to them an entirely différent interest in 
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the contract with Piercé f rom that which was agreed between com- 
plainants and Howdeh and which is materially against complainants' 
interests ; that his refusai to perform his agreement will cause them 
great and irréparable damage, which is not susceptible of accurate cal- 
cuîation, and which cannot be fully and adequately compensated by a 
judgment for damages, which complainants allège will far exceed the 
sum of $50,000 ; and they further allège that Howden is unable to re- 
spond in such damages to complainants for the breach of his contract ; 
that by reason of their abrogation of the original agreement of March 
14, 1907, and by reason of the subséquent exécution by Howden of the 
agreement with Pierce, complainants cannot now be resto'red to their 
original rights and privilèges in said options and property, and cannot 
now take over said properties and operate the same for their mutual 
benefit and profit, which they were and are financially able to do and 
ready to do, had not said Howden made the représentations he did. 
The suit proceeded to the hearing, and the Circuit Court decreed that 
the bill of complaint be dismissed without costs and without préjudice 
to any suit, either at law or in equity, which complainants may bring 
to recover 45 per cent, of the profits arising from the opération of the 
Florida Mining Company accruing to F. J. Howden and Brown Cald- 
well as holders of an interest in said Florida Mining Company. In 
connection with this decree, we recite the following opinion of the trial 
judge: 

"TWa cause havlng been heard upon the blU, answer, and testimony, and 
the arguments of sollcltors for the respective parties, and belng duly consid- 
ered by the court, the court finds that the ouly contract or agreement made 
between the complainants in regard to division of interests in the proposed 
mlning corporation was that proposed by Ôaldwell in his letter of April Ist, 
and accepted by Tennllle in his letter of the same date, and that was an agree- 
ment for sharlng the profits of Howden and Oaldwell, 45 per cent, to the com- 
plainants and 55 per cent, to the défendants ; that the subséquent proposition 
in Tennille's letter of the 13th of April, for an assignment of 45 per cent, of 
the rlght, tltle and interest of Howden wag never accepted so as to become a 
contract which could demand spécifie performance ; that the défendant Is 
wlliing %nd ready at any time to carry out the contract or agreement it did 
enter Into ; that the executing the contract with Pierce by Howden upon the 
urging and Insistence by Tennille, when the proposition for an assignment of 
Howden's right, tltle and Interest had not been accomplished, was not an 
aeceptance of such proposition as perfected such an agreement as would Jus- 
tlfy a decree for a specifled performance. The court further finds that How- 
den had conveyed to Oaldwell, for considération, an interest in the option 
which he had, before any negotiations with the complainants, and that Oald- 
well is a necessary party to any détermination of the rights of the parties; 
that he had been recognized as principal in ail the correspondence and nego- 
tiations, and was only treatèd as a broker In the bill of complaint in order to 
glve jurisdlctlon to this court." 

The complainants appealed, and assigned that the court erred in dis- 
missing their bill of complaint and in entering a final decree in favor 
of the défendant, Howden, and in not rendering a decree in favor of 
' complainants for the spécifie performance of the contract by the de- 
fendant, F. J. Howden, as prayed for in the bill of complaint. After 
a careful study of the record of this case, we conclude that the Circuit 
Court did err in the matter and to the extent suggested by the appel- 
lants' assignment. 
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Besides, the written mémorandums of agreement and the letters and 
telegrams which passed between the contracting parties, the substance 
of which we bave recited, Tennille and Armstrong and Howden and 
Caldwell were fuUy examined as witnesses, and we gather from their 
testimony, in connection with the written évidence, that the deal be- 
tween Howden and Hertz had been pending for some time, probably 
two months, before it ripened into the written option which bore date 
the SOth of February, 1907. The 140 acres described in that option 
had been worked for phosphates under primitive and inadéquate meth- 
ods, and the work had been abandoned; but more scientific methods 
were beginning to be used, with which Howden, in his employment as 
gênerai manager of the Prairie Pebble Company, had become ac- 
quainted, and in which he had faith, and he had satisfied himself that 
this abandoned field of 140 acres contained at least 700,000 tons of 
minable and merchantable phosphate. It appears that at that time the 
market demand for phosphates of good quality was good, and that 
such products were reputed to be worth $5.50 per ton f . o. b. at the 
mines. He, therefore, closed with Hertz on the terms specified in the 
writing of February SOth, and which appear to bave been entirely 
satisfactory to Hertz, and which appeared to Hull, the président of the 
Prairie Pebble Company, to be too libéral, for when Howden ap- 
proached him on the subject of his taking this property, he intimated 
that he could get the land cheaper if he ever should need it. The life 
of Howden's option, beginning February 20th, was, at that time. lim- 
ited to close by or before the end of March 31st. Howden's office of 
gênerai manager of the Prairie Pebble Company kept him at his work. 
He was not financially able to furnish or secure the cash payment re- 
quired to enable him to reap the benefit of his option, and in looking 
around for some one to help him find parties who could finance his 
venture, he came to an agreement with Caldwell, who undertook to 
fînd the parties able and willing to finance the scheme on terms which 
Howden was willing to accept. Caldwell immediately became active. 
He himself was a citizen of Georgia, residing at Savannah, engaged in 
the naval stores business, actively operating turpentine plants in Flor- 
ida, but at the same time somewhat of a promoter, having had relations 
with Tennessee parties and with heavy capitalists in Chicago. For 
thèse, however, the deal that he was now attempting was not attractive, 
possibly because, as Hull suggested with référence to himself, it was 
not large enough to engage their attention. Howden's option was run- 
ning short, and Caldwell applied himself to discovering what he could 
do in Savannah. He had some acquaintance with P. G. Basinger, who, 
as their attorney, had had relations with Tennille and Armstrong, and 
had some knowledge of their financial ability and business capacity to 
meet Caldwell's and Howden's présent needs if the proposition could 
be made attractive to them. Thereupon the negotiations began, which, 
in a few days, resulted in a written mémorandum of agreement drawn 
up by Basinger and signed by Caldwell, Armstrong, and Tennille in 
the présence of Basinger, and forwarded to Howden at his home in 
Florida for his signature. By the time this reached Howden, he had 
begun to hâve conférences on the subject with Pierce, and, instead of 
signing the agre«ment sent him and returning it to the Savannah par- 
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ties, he arranged to hâve them meet him in Jacksonville, where tbey 
met on the 14th of March, his option then having only 14 days to run. 
At this meeting the first thing that was done was the completing of the 
agreement, which had already been signed by the other parties, by 
the signature of Howden. Then his option with Hertz was safe, for 
Tennille and Armstrong were fully responsible parties, their engage- 
ment could be relied on, as the contingency specified in their agree- 
ment was one which Howden knew the survey and prospect, then go- 
ing on, would amply meet. When this was done, he told the parties 
that the Palmetto 1,100 acres, nearer the railroad, which had been op- 
erated under primitive methods and the opération abandoned, could, 
he thought, be obtained at a reasonable price, and was very désirable 
because it was between the 140 acres and the railroad. Thereupon, 
immediately the parties entered into the supplemental agreement which 
authorized the acquisition of this additional land if it could be obtained 
on reasonable terms, and if the survey and prospect showed that it 
contained at least 500,000 tons of minable and merchantable phosphate. 
When that was done, and immediately upon its exécution, Howden 
mentioned having found parties or a party in Florida with whom he 
thought he could make a better trade if Tennille and Armstrong would 
agrée to withdraw on reasonable terms. He did not name the party, 
and Tennille and Armstrong replied that they would consider the mat- 
ter, which, upon their return to Savannah, they promptly and care- 
fuUy did, and prepared the mémorandum of the terms on which they 
would be willing to withdraw. Pending thèse negotiations at Savan- 
nah, Howden satisfied himself as to the phosphate bearing quality of 
the Palmetto 1,100 acres of land, and obtained the desired option to 
purchase it, and went himself to Savannah, where ail the parties met 
on the 27th of March, and had a protracted and earnest discussion of 
the terms on which Tennille and Armstrong were willing to let How- 
den and Caldwell deal with the other party who, by this time, had been 
named as H. L,. Pierce. Howden had taken the option for the Pal- 
metto property in his own name, and in this conférence on the 27th 
of March, he suggested that the interest of Tennille and Armstrong 
did not extend to that property, but they were able to satisfy him that 
he was mistaken about that. The discussion then revolved around the 
written set of propositions which Tennille and Armstrong had pre- 
pared. One of thèse propositions was for a cash settlement, which 
Howden and Caldwell declined ; the other was for the formation of a 
mining company to operate the property and divide the benefits. The 
concluding paragraph of the last proposition was : 

"It is further understood that the beneflts accruing from the alternative 
proposition to be dlvided 50 per cent, to Caldwell and Howden and 50 per cent, 
to Tennille and Armstrong." 

Tennille testifies touching this matter: 

"There was a great deal of discussion and a great deal of trading back and 
forth. I remember at one time during the session Mr. Howden tumed to me 
and said, 'Well, will you make a contract with me?' and I said, 'Mr. Howden, 
I do not think that we could make a contract with you without proper security, 
as we do not know anything about your flnancial responsibility.' At any rate, 
we broke up about 12 or 1 o'clock that night without anything being absolutely 
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decided, and the last remark that I made to Howden, when he left the office, 
was that we would consider a proposition from tliem on the basis of 45 per 
cent, to us and 55 per cent, to him of the interest in the contract whieh he 
might be able to make with Pierce, provided that contract was satisfactory to 
us ; and taaat matter was left in that shape at that time." 

On Saturday, March 30th, three days after the conférence just men- 
tioned, Caldwell transmitted to Tennille and Armstrong, for their con- 
sidération, a copy of the agreement which Howden could make with 
Pierce, with the request that they let him hear from them in regard 
thereto as early as convenient and before noon on Monday. This copy 
was an instrument containing the whole contract in two sections, and 
made no express provision that Howden should hâve the right to 
assign any part of the contract for the benefit of his associâtes and as- 
signs; and the complainants required, before they would approve it, 
that this form of the proposed contract should be redrafted, and a little 
later submitted a redraft prepared by their attorney, embracing the 
substance of the mémorandum copy which had been furnished them, 
with some additional provisions, especially this: 

"TBe party of the first part shall hâve the right to transfer, assign and set 
over ail or any part of his rights, title or interest in or under this présent 
agreement, or in or under the proposed agreement betvveen himself and said 
Company, upon the organization thereof, except as to the provisions of said 
last-named agreement relating to the Personal services of the party of the first 
part as its gênerai manager." 

This redraft by complainants' counsel was not acceptable to Mr. 
Howden and Mr. Pierce, and on the 13th of April, Caldwell submitted 
another draft of the agreement to the complainants, which they exam- 
ined and advised him that it was acceptable to them upon the condi- 
tion that it should be executed prior to the Slst day of April, the day 
when their agreement with Mr. Howden and Mr. Caldwell expired, 
and upon the further condition that Mr. Howden should, on or before 
that day, assign to Armstrong and Tennille, jointly, 45 per cent, of his 
right, title, and interest under the agreement to be entered into be- 
tween himself and Mr. Pierce. It is not necessary to recite again the 
subséquent correspondence by letter and wire. It seems to us that the 
évidence shows that the complainants manifested to Howden and Cald- 
well at every point in the negotiations on this subject that they would 
not surrender the rights they had in the property itself under their 
agreement of March 14th, except on the terms of retaining 45 per cent, 
interest in ail the rights, title, or interest of Howden in or under the 
Howden-Pierce agreement, or in or under the proposed agreement be- 
tween himself and the company for which the Howden-Pierce agree- 
ment provided, upon the organization thereof, except as to the provi- 
sions of said last-named agreement relating to the personal services 
of Howden as its gênerai manager. That Howden and Caldwell did 
not wish to consent to this is very manifest from the correspondence. 
It is equally manifest that Tennille and Armstrong insisted upon il. 
It seems to us that there is no ground in the testimony to doubt that 
Howden and Caldwell must hâve understood this clearly, and that, when 
so understanding it, they determined to go ahead and enter into the 
Howden-Pierce agreement, and Howden telegraphed to Tennille and 
Armstrong, "Pierce contract, with some changes sanctioned by me, will 
177 F.— 41 
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bé executed in Bartow tomorrow ; your obligations may be considered 
canceled," they cannot be heard to say that they did not accept the 
terms named in Tennille's letter of April 13th to Caldwell. 

Cannot a righteous and effective decree of a court of chancery, whicli 
commands the conscience, compel the spécifie performance of this coa- 
tract, which they are estopped to deny that they made? The counsel 
for the complainants urges with convincing force thèse considérations 
presented by the proof bearing upon the question we hâve just pro- 
pounded. The contract is fair and founded upon a large and valuable 
considération, the abrogation of an existing contract, upon which 
complainants place a cash value of $50,000, and for which they refused 
an offer of the défendant to pay them $5,000 a year for a term of 10 
years. It is a contract in which damages could not be calculated, and 
in which they would clearly be inadéquate. It is capable of being en- 
forced by a decree of the court. . It does not call for personal or con- 
tinuons services. It will work no hardship whatever upon défendant. 
It will not deprive him of anything to which he is entitled, nor impose 
the slightest liability upon him. A decree would require simply the 
assignment to be made by défendant to complainants of that which he 
admits they are the bénéficiai owners, and the title to which now rests 
in his name. The complainants hâve f ully perf ormed on their side, 
so that no question of mutuality is involved. The défendant bas suffi- 
cient title, and is able to perform. The necessary parties and the sub- 
ject-matter are properly before the court. There is no différence or 
dispute as to the amount of complainants' percentage or interest. The 
question is solely as to the manner in which they shall receive their 
part. The défendant contends that the obligation is simply to pay 
complainants annually 45 per cent, of such profits as he may receive 
under the Howden-Pierce contract from year to year. The complain- 
ants contend that the contract was for a division of the interests or 
profits in the Howden-Pierce contract, and the assignment by défend- 
ant to them of their 45 per cent. The agreement made was not one 
for the payment by défendant, or by défendant and Caldwell jointly, 
to complainants of 45 per cent, of the profits to be received by défend- 
ant, either annually or otherwise; and the negotiations between the 
parties, based upon a division of profits or interest, were not for annual 
payments by Howden to complainants. The correspondence refers in 
each instance to the expected division. There was not a single sug- 
gestion of annual payments to complainants in the negotiations or cor- 
respondence making up the contract. The preliminary negotiations 
between the parties were confined to an effort to détermine the exact 
amount of interest in the new venture which the complainants would 
accept in considération for canceling their rights under the old contract. 
Thèse negotiations were not at that stage directed to the form or man- 
ner in which that interest should be expressed. Complainants finally 
agreed to consider a proposai of 45 per cent., provided the terms of the 
new contract were made satisfactory to them. When the first draft 
of the Howden-Pierce contract was submitted to complainants by de- 
fendant, through Caldwell, as the basis for a proposai, they found that 
it did not contain a provision expressly permitting the défendant to 
assign any part of it. Complainants thereupon presented to Caldwell 
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a written mémorandum of changes in the form of this contract, one of 
the proposed amendments reading: 

"Howden shall hâve right to assign contract for the beneflt of his associâtes 
and assigna." 

They required that this provision should be incorporated in the con- 
tract. Défendant and Caldwell acquiesced in this demand. If com- 
plainants were not to hâve any assignment of any part of that contract, 
would they hâve been anxious that Howden be given the right in ex- 
press terms, to dispose of it to others? If their contract was merely 
to receive certain payments from him annually, would complainants 
hâve insisted upon a provision expressly giving the means to défendant 
by which he might, if he chose, defeat their right to receive from him 
thèse annual payments? The évidence of Caldwell illustrâtes the in- 
sistence which complainants made with référence to this provision for 
assignment, and their reasons for it. The provision for an assign- 
ment, as drawn by complainants' counsel, was accepted by défendant, 
and incorporated Verbatim in the Howden-Pierce contract as he finally 
executed it on April 19th. Their insistence upon this provision in the 
early stages of the negotiations was of itself clear and plain notice to 
the défendant and Caldwell that complainants expected and demanded 
that their interest should corne to them by an assignment from How- 
den. When the défendant acceded to this demand and inserted in the 
Howden-Pierce contract, word for word, the formai provision for as- 
signment as prepared by complainants, his action was a complète ac- 
quiescence in, and acceptance of, their claim to an assignment ; and, 
having secured complainants' approval in this manner, he is estopped to 
deny their right to it. The complainants' interest under the Howden- 
Pierce contract is almost equal to that of défendant and CaldvVell ; 
that is, 45 per cent, as against 55 per cent. Why should that interest 
be represented solely by the promise of défendant to pay them their 
proportion when he receives it? Why should their interest be trans- 
mitted through défendant and be subject to the hazards which such 
transmission might entail? Neither Pierce nor the Mining Company 
can compîain of the assignment since the H^owden-Pierce contract ex- 
pressly provided for the defendant's right to assign it in whole or in 
part. Nor will Caldwell be afïected by such a decree, because he bas 
already received a direct assignment from défendant covering his 
interest. The performance of the contract, therefore, not only im- 
poses no hardship upon the défendant, but would not in any respect 
operate to injure or aflfect the rights of other parties to the Howden- 
Pierce contract, or those having an interest therein. No valid argu- 
ment or reason can be advanced, upon the facts set forth in this record, 
to show that in equity and good conscience complainants are not en- 
titled to hâve an assignment as they claim of their proportionate in- 
terest in the Howden-Pierce contract. On the contrary, every consid- 
ération of fair dealing demands that complainants' interest be vested 
in the Howden-Pierce contract direct, in accordance with the under- 
standing and agreement which they made. The business of the min- 
jng company, which assumed the Howden-Pierce contract, is under the 
sole charge of the défendant, Howden. The mining company is in- 
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corpqrated under the laws of Maine ; its principal office is in the state 
of Massachusetts, where its président and chief owner résides, but its 
only business and property is located in Florida. Défendant receives 
a large salary as its gênerai manager. Its opérations in Florida, and 
therefore its earnings, are under the management and control of the 
défendant. Ail expectation of profit under the Howden-Pierce con- 
tract is dépendent upon the opérations of the mining company under 
the defendant's charge. It would be unjust and unfair in the extrême 
to require that complainants' large interest in the resuit of the opéra- 
tions of this mining company reach them only through the médium 
of the défendant and in such measure as he may détermine. If de- 
fendant's intentions in regard to complainants and their interest in this 
contract are straightforward and honest, he cannot hâve any valid 
objections to assigning their interest to them, and if his intentions in 
this respect are not honest, then there is ail the more reason why com- 
plainants should be protected by an assigiiment. 

Assuming the facts of this case to be such as the foregoing opinion 
shows we hâve concluded from the proof that they are, the principles 
and practice of courts of equity, applicable thereto, are so far ele- 
mentary and are so well settled as to dispense with the citation of au- 
thority in support of the conclusions of law embraced in our decree. 
It follows that the decree appealed from must be and is hereby re- 
versed. And this court will hère and now pass its decree that the 
défendant, Howden, specifically perform his agreement with the com- 
plainants, and exécute and deliver to them immediately a sufficient as- 
signment or transfer to them, jointly conveying to them 45 per cent. 
of ail his rights, title, and interest in and to the agreement between him- 
self and H. L. Pierce, dated April 19, 1907 (exclusive of the salary to 
bepaid to the défendant, Howden), to the extent of the estimated out- 
put of 1,200,000 tons of phosphate rock to be mined and sold from the 
lands covered by that agreement. 

And it is so ordered. 



ATCHISON, T. & S. F. RY. OO. v. HAMBLE. 

(Circuit Court of Appeals,' Nlnth Circuit Mardi 9, 1910.) 

No. 1,730. 

1. Raii-roads (§ 261*) — ^AcciPENTS TO Tkains— Injuries— Peksons Liable— 
Tkaffic Ageeement. 

That défendant operated trains over the S. Company's traeks under a 
Joint track agreement by whlch the latter retalned full control of the 
movement of ail trains over the track, and defendant's employés were re- 
quired to.take an exaniination for fitness before goiug on the same before 
an officer of the S. Company, whlch reserved the rlght to bar any of de- 
fendant's eniployës from working on or over the track, did not relieve 
défendant from llabllity for the négligence of its servants in operating 
trains on such joint track, resultlng in a collision and injuries to a serv- 
ant of the S. Company. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 824-830 ; Dec. 
Dig. §261.*] 

•For other cases see same topic & § komeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexos 
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2. Railroaus (§ 261*)— AooiDENTS To Trains— Injuries— Pébsonb Lxable— 

Neolige'nce. 

Where clefendant was required to move its train from station to sta- 
tion on tlie track of tlie S. Company, under orders of ttie latter's train 
dispatcher, défendant would not be liable for injuries resulting from tlie 
négligence of the dispatcher ; but, If a collision oecurred, not attributable 
to the dispatcher's orders, but to the négligence of défendants employés, 
defendant's liability would attach. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 824r-830 ; Dec. 
Dig. § 261.*] 

3. Railboads (§ 273*) — Accidents to Trains— Injubies— Négligence— Pbox- 

iMATB Cause— Questions foe Jury. 

Where défendant operated a train In charge of its own conductor over 
the tracks of the S. Company, under a contract for joint use, and a colli- 
sion oecurred due to the négligence of the S. Company's engineer In run- 
ning the train at high speed past a block signal set against him, and 
defendant's conductor also testified that he could bave seen the block sig- 
nal so set if he had been paying attention, and also fusées on the tra,ck to 
protect the preceding train, and could hâve stopped his train by opening 
the conductor's safety valve in the eaboose, but he failed to do so, and a 
collision oecurred resulting in injury to the conductor of the preceding 
train, in the employ of the S. Company, whether defendant's employés 
were négligent, and whether such négligence was the proximate cause of 
the collision, were for the jury. 

[Ed. Note. — ^For other cases, see Railroads, Dec. Dig. § 273.*] 

4. Trial (§ 257*) — Instructions— Requests— Time. 

Under Rev. St. § 918 (U. S. Comp. St. 1901, p. €85), authorizing the Cir- 
cuit Court to make such rules regulatlng its practlce as may be necessary 
or convenient for the advancement of justice, and the prévention of de- 
lays In proeeedings, it was proper for the court to refuse to eonsider re- 
quests to charge not presented before argument, according to a rule 
requiring them to be presented at the close of the évidence and before 
argument. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. i§ 642-645; Dec. Dig. 
I 257.*] 

Iri Error to the Circuit Court of the United States for the South- 
ern Division of the Southern District of Cahfornia. 

Action by Mark B. Hamble against the Atchison, Topelta & Santa 
Fé Railway Company. Judgment for plaintiff, and défendant brings 

error. Affirmed. 

This was an action brought by the défendant In error, hereafter deslgnated 
as the "plaintiff," to recover damages from the plaintiff In error, hereafter 
deslgnated as "défendant," for personal injuries resulting from the defend- 
ant's alleged négligence. 

That part of the Southern Pacific Une of railway in Southern California 
between Mojave and Bakersfleld, a distance of about 69 miles, although a 
single track, Is occupled jointly by the Southern Pacific Company and the de- 
fendant, the Atchison, Topeka & Santé Fé Company; the latter having a 
license to run its trains over this section of the Southern Pacific track. In- 
termediate between Mojave and Bakersfleld are the stations of Tehaehapi and 
Bealville. The track from Tehaehapi near the summlt of the Tehaehapi 
Mouutains to Bealville is downgrade; the average descent being about 120 
feet to the mile. The Une of road between thèse two points passes over a 
number of curves and through a séries of 14 tunnels. To guard against col- 
lisions, the road is divided into sections of varying lengths, called "bloeks," 
and thèse bloeks are equipped with an efCective System of automatic block 
signais. Thèse signais are described by the attorney for the défendant as fol- 
lows: "At the initial end, or entrance, of each block, and at the right side — 

'For other cases see same topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the englneer's side — ^Is a block signal eonslstlng of a post having near Its top 
an arm, or sémaphore, plvoted near one of Its ends on the post, so that It 
can bé swung f réely through an arc of 90 degrees in a plane at right angles 
with the block. The long end of the arm Is painted red on the side visible to 
a train àpproaching the block to enter. The short end of the arm is provlded 
with a red, a green, and sometlmes a yellow round dise of glass, arranged in 
the arc of a circle, so that, as the arm is mored to given angles with the post, 
thèse colored glasses will severally stand opposite a light flxed near the head 
of th€( post, and will show a red, green, or yellow light to the train approach- 
ing the block entranee. Adjacent to the post is an electromagnetic mechanism 
which swings the sémaphore to the desired angle, and is in an electric cur- 
rent forined by the rails in the block and the wheels of a locomotive or car 
in contact with both rails. When there is no train on the block, the séma- 
phore is at an angle of 45 degrees with the post, and the green light shows. 
When the forward wheels of the pony truck of a locomotive pass onto the 
ends of the rails at the block entranee, the sémaphore swings up and stands 
at right angles with the post, its long arm extendlng away from the track, 
that is t» the right as the train is golng and the red glass in the short arm 
eonCroùts the lamp. The sémaphore remains in this position until the last 
two- wheels of the last car in the train pass ofC of the end of the rails at the 
block tèrmihuS, when It drops again to an angle of about 45 degrees and 
shows the green light By day the red àrm at right angles, by night the red 
light, is a signal to enter the block, because It is clear." 

The sectioh of road with which we are immedlately concerned in this case 
is a single block having a length of about à mile and a half extendlng above 
Bealvllle. The track In this block passes through four tunnels and over about 
the same number of curves. The lower tunnel is numbered 3, and is located 
above Bealvllle. The next àbove Is numbered 4, the next above that is num- 
bered 5, and the npper tunnel is numbered 6. At the upper end of this block 
al; a point 1,400 feet above the upper end of tunnel No. 6 stands the upper 
biock signal for this block, which glves information to a train coming down 
the mpuntaln of the condition of the track throughout the entlre block below. 
The ibwer block signal Is below tunnel No. 3 in Bealvllle. There is also a 
cautionary signal about 200 or 250 feet above tunnel No. 4. This cautiouary 
signal gives information to a train coming through the block as to the condi- 
tion of the track approaching the station at Bealvllle, about 1,500 feet below 
the lower end of tunnel No. 4. 

The movenjient of trains over this section is under the direction of the divi- 
sion superintendent of the Southern Pacific Company at Bakersfield, who 
gives his drders through thé train dispatcher at that place. Practically the 
orders of the division superintendent are in fact Issued by the train dis- 
patcher. ^ 

The plaintifiC on February 2, 1903, was employed as a conductor on an extra 
freight train No. 2,602, belonging to the Southern Pacific Company, eonslstlng 
of 35 empty freight cars with an engine in front and a caboose, or way car, 
at the rear. This train left Tehaehapi about 2 o'elock on the morning of Feb- 
ruary 2, 1903, and arrived at a point near the switeh at Bealvllle about 6.05 
a. m. The train was stopped and held at this point because the track was 
bloeked by another train in front of Bealvllle. The train had passed through 
tunnel No. 5 and partly through tunnel No. 4. The rear end of the train, in- 
eluding the caboose, stood In the westerly end of tunnel No. 4. This tunnel Is 
257 feet long. The train stood about 90 feet in the westerly end of the tunnel, 
leavlng about 167 feet of the easterly end of the tunnel clear. The distance 
between tunnels 5 and 4 is about 2,564 feet. The track between thèse two 
points Is plalnly visible from the westerly end of tunnel No. 5, except at a 
point from 100 to 150 feet from the westerly end of tunnel No. 5, where the 
track passes throug-h a eut or eurve for a distance of about 2CX) or 300 feet. 
The évidence that the block signal System was in fuU opération on that morn- 
ing Is uncontradicted. When plaintiffi's train came to a standstUl in and 
below tunnel No. 4, the rear brakeman on that train went back up the track 
between tunnel No. 4 and tunnel No. 5 and struck a llghted fusée on a tie and 
plaeed two torpedoes on the rail to proteet the train from collision from an 
overtaklng train. This brakeman testifled that when he saw the fusée was 
burning out he went back to the caboose and got another fusée and two ad- 
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ditional torpedoes. Returning up the track, he placed the second fusée and 
the two additional torpedoes at Intervais along the track. He then heard a 
whlstle whleh he thought came from the engine o£ his train calUng him in. 
Upon going back he found his train still standing In the tunnel. Returning 
up the track he sfew a headllght oomlng eut of tunnel No. 5. This headlight 
was the headlight of the following train, consisting of three englnes and ca- 
boose, whlch had left TehachapI shortly after plalntlffs train. This train, 
when seen by the brakeman, had passed the block signal above tunnel No. 6 
showing red, and waming this train that there was another train In the 
block. It passed down the track between tunnels Nos. 5 and 4, explodlng the 
torpedoes and passing over the burning fusée set by the brakeman. It passed 
the cautionary signal above tunnel No. 4 shovplng yellow, waming the train 
to come to a stop, and proceeding onward entered tunnel No. 4, where it 
smashed into the rear of plaIntifC's train, driving that train with 10 brakes 
set a car length ahead, smashing a caboose, and driving an oll car up Into the 
roof of the tunnel. The plalntiff was In the caboose at the time of the colli- 
sion and was carried forward In the wreckage and rendered unconscious. 
When he regained consciousness, he found liimself on the top of a door on a 
level wlth the mouth of the tunnel and in the mldst of wrecksige. He crawled 
out on an oll car and from there to the ground. His left leg was so badly 
crushed that it became necessary to amputate it below the knee. From that 
and other Injuries received at the time he was in the hospital for a greater 
part of two years. 

At the summit that morning two engines and a caboose belonglng to the 
défendant were ooupled together as a train. The engines were numbered 781 
and 784; No. 781 belng in the lead. The train dispatcher issued an order 
that thèse two engines and caboose should gu down the road as a train to 
Kern Junetion near Bakersfield as extra No. 781. TJnder the rules of practlce 
of the road relating to the movement of trains, the leading engine holds the 
orders of the train dispatcher, and the train, when an extra, takes its num- 
ber from the number of the engine. After this train had been made up in the 
order stated, with a conductor in the employ of the défendant in charge, the 
train dispatcher issued a supplemental order, whlch was delivered to the con- 
ductor and to the engineer in charge of engine No. 781, to couple to engine 
No. 2345, belonglng to the Southern Pacific Company, and to take it to Kem 
Junetion. To avoid the delay in switching, this last engine was placed at the 
head of the train. The number of the train was not, however, ehanged, but 
retalned its number as extra No. 781. This train as thus made up had an 
engineer In the lead in the employ of the Southern Pacific Company, two en- 
gineers in the second and third engines, respectively, and a conductor and 
brakeman in the caboose in the employ of the défendant. Precisely when this 
train left the station at Tehachapi near the summit is not elear ; but, as there 
is no controversy on that point, It is sufflcient to say that it followed plaln- 
tilï's train down the mountain, and it will be assumed that it left TehachapI 
after a proper Interval. It was this following train that overtook and 
smashed into plalntifC's train in tunnel No. 4 near Bealvllle, where plalntiff 
received his injuriés. 

Thereafter plaintifC brought this action, alleging that by reason of the nég- 
ligence of the défendant, its servants, agents, and employés, the engineers of 
said two locomotive engines and conductor In charge of said train and said 
caboose, said train was caused to come into violent collision with the caboose 
at the rear end of the train of whieh plaintiff had charge and in which he 
was stationed, whereby he was injured. 

The défendant In Its answer alleged that In the year 1899 the Southern Pa- 
cific Company had granted to the défendant a license or privilège authorizing 
the défendant to run and operate engines, cars, and trains over said Une of 
railway between Mojave and Bakersfield upon condition that the opération 
and movement of ail such engines, cars, and trains to be operated over said 
Une of railway by the défendant should be subject to the immédiate direction, 
government, and superlntendence of said Southern Pacific Company through 
its agents, and that since the year 1899 défendant had been engaged in run- 
ning and operating certain of its cars, engines, and trains over said line of 
raihvay in pursuance of said license, privilège, and arrangement, and not oth- 
erwise. Défendant admltted that the train referred to in the complaint as 
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havlng colUded with the train In charge of the plalntiff consîsted of three 
steçim engines coupled together and drawing a caboose, or way car, aud ad- 
mitted thatthe whole of said train excepting the forward locomotive was 
owned by the défendant; alleged that the forward locomotive was owned and 
In the possession of the Southern Pacific Company, and was at the tinie of 
thp collision controlled, operated, and directed solely by the last-named Com- 
pany and Its agents and servants; and that the train while runniug over said 
Une of railway upon said occasion was under the sole direction, control, and 
govemment of the Southern Pacifle Company and its agents ; and denied that 
the collision or injuries suffered on that occasion were in any maniier caused 
by any négligence on the part of the défendant or any or either of Its serv- 
ants, agents, employés, engineers, or conductors ; charged that the plaiutiff 
was guUty of carelessness, négligence, and a fallure to exercise ordinary care 
in respect to properly guardlng and protectlng the train In his charge agalnst 
the danger of collision with other cars, engines, and trains beuig operated 
over said Une of railway at that time, and that such négligence, carelessness, 
and a failure to exercise ordinary care on the part of the plaintiff was the 
proximate cause of such collision and each and ail of the injuries sustained 
by the plaintiff on such occasion. 

Upon a trial of the case before a jury, at the conclusion of the évidence for 
the plalntiff the défendant moved for a nonsuit on the grounds: First, that 
the train of engines and caboose and everybody on It from the time the train 
left the summlt untll the collision was under the control and direction of the 
Southern Pacifle Company and not of the défendant; and, second, on the 
ground that no négligence had been shown on the part of the défendant. The 
court granted the motion on the first ground and entered a judgment in favor 
of the défendant. The case was brought to this court by the plaintiff upon a 
wrlt of error, and the judgment reversed and remanded for a new trial. 
Ham'ble v. Atchison, T. & S. F. Ry. Co., 164 Fed. 410, 92 O. O. A. 147, 22 L. K. 
A. (N. S.) 323. In the opinion of this court it was held that the défendant 
runnlng a train over the track of the Southern Pacifle Company under a con- 
tract that they would obey the orders of the train dispatcher of the Southern 
Pacifle Company did not relleve the défendant from liability for injuries to 
the plaintiff caused by the négligence of its employés operating the train and 
which was in no way attributable to an order of the train dispatcher. The 
court further held that the liability of the défendant was not affected by the 
fact that one of the engines attached to the train belonged to the Southern 
Pacific Company ; that, notwlthstanding the présence of this engine, the train 
remained In the control of the conductor, an employé of the défendant, and 
It was by reason of hls négligence the collision occurred. Upon the second 
trial the évidence on the part of the plalntiff was substantlally the same as at 
the first trial. 

On the part of the défendant, in addition to other évidence, a stipulation 
was introdueed in évidence that certain witnesses. If présent, would testify 
that: 

Under the agreement by whlch this track was jointly used by the Southern 
Pacifle and défendant, the Southern Pacifle Company had sole control of the 
movement of trains on the said track ; that the employés of the défendant were 
requlred to take an examinatlon for fltuess before going upon the same by an 
ofilcer of the Southern Pacifle Company, and that the Southern Pacifle Company 
reserved In said agreement the right at any time to bar either temporarily or 
permanently any employé of the défendant from worklng at ail upon or over 
said track. 

It was agreed that the word "movement," as used In the flrst part of this 
stipulation, meant "movement of trains under the orders of the train dis- 
patcher." 

The court Instrueted the jury, among other things, that the conductor and 
other employés of the défendant on the train whlch colllded with the Southern 
Pacifle train of whlch plalntiff was conductor were defendant's servants, and 
that their négligence, if they were négligent, was the négligence of the de- 
fendant. In connection with this instruction, the court read that part of the 
opinion of this court in the former case upon that question. To this and to 
other portions of the Instructions given by the court exceptions were taken by 
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the défendant. It also excepted to the refusai of the court to glve certain re- 
quested instructions and to ttie admission and rejection of certain testimony. 
Ttie jury retumed a verdict for the plalntiff. The case Is hère upon a writ of 
error sued out by the défendant 

E. W. Camp, A. H. Van Cott, and U. T. Clotfelter, for plaintiff 
in error. 

Glen Behymer, Mattison B. Jones, and William Freeman, for de- 
fendant in error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

MORROW, Circuit Judge (after stating the facts as above). We 
find nothing in the testimony on the second trial of this case calling 
for any change or modification of the opinion of this court upon the 
former writ of error. Nor do we find that the évidence calls for the 
application of any other or différent rule of liabili'ty than there an- 
nounced. Hamble v. Atchison, T. & S. F. Ry. Co., 164 Fed. 410, 92 
C. C. A. 147, 22 L. R. A. (N. S.) 323. The fact that the Southern 
Pacific Company under the joint-track agreement retained full con- 
trol of the movement of trains over the joint track, that the employés 
of the défendant were required to take an examination for fitness 
before going upon the same by an officer of the Southern Pacific Com- 
pany, and that the Southern Pacific Company reserved in said agree- 
ment the right at any time to bar either temporarily or permanently 
any employé of the défendant from working upon or over said track, 
did not relieve the défendant from liability for the négligence of its 
servants in running trains over this track. The défendant was re- 
quired to move its train from station to station on this track under 
the orders of the Southern Pacific train dispatcher, and if by reason 
of such orders a collision should occur between the defendant's train 
and another, attributable to the négligence of the train dispatcher, the 
défendant would not be liable for the damages resulting therefrom. 
But if a collision occurs whichcannot be attributed to the orders of 
the train dispatcher, but to the négligence of the defendant's em- 
ployés, the défendant cannot escape liability. We can add nothing 
to what has been said upon this subject in the former opinion of this 
court, and as there is no évidence tending in any degree to show that 
the collision was caused by any order or omission of the train dis- 
patcher, or was the resuit of any order or omission growing out of 
the gênerai control over the track exercised by the Southern Pacific 
Company, there was, in this aspect of the case, no question for the 
jury. It was a judicial question and so properly determined by the 
court. 

The material question to be determined is whether there was com- 
pétent évidence before the jury tending to show that the defendant's 
servants were négligent in running the train of engines and caboose 
through the block in which the collision occurred. 

It is contended on the part of the defendaht that, if the cause of 
the collision was the running of this train at a high rate of spëed and 
in disregard of ail signais of danger, then it was the fault of the en- 
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gineer in the employ of the Southern Pacific Company in charge of 
the Southern Pacific engine in the lead whose négligence caused the 
. collision ; that neither of the engineers in charge of defendant's en- 
gines nor the conductor in the employ of the défendant in charge of 
the train had any duty to perform with respect to the speed of the 
train or the signais of danger displayed by the brakeman of plaintiff's 
train in front, or by the sémaphore of the block signais showing dan- 
ger because of the présence of that train in the block. The défendant, 
in support of this contention, introduced in évidence rule 45 of the 
block signal System of rules of the Southern Pacific Company, pro- 
viding that: 

"The signal must be observed by the englneman when the train enters and 
by the trainmen when the rear of the train passes out of the block." 

The rule refers to the signal displayed by the sémaphore under the 
System of block signais. Under this rule it is the duty of the engineer 
to notice the signal upon entering a block for the purpose of ascer- 
taining if the block is clear. If it is clear, he can proceed ; but, if it 
is not, it is his duty to bring his train to a stop and hold it until the 
block is cleared. Upon passing into a block, the forward wheels of 
the pony truck of the engine passing over the tracks turns the séma- 
phore signal at the entrance of the block to danger, where it remains 
until the last two wheels of the last car in the train passing over the 
end of the rails at the other end of the block tum the signais back, 
showing that the block is clear. This signal showing danger is a 
warning to a train in the rear to keep oflf the block until it shows clear. 
In other words, it protects the rear end of the train from collision 
from an overtaking train, and it is the duty of the trainmen in the 
rear to see that the sémaphore signal which has been turned to danger 
by the engine of that train stands at danger when the rear of the 
train passes that point. But if the engine has passed into a block and 
has turned the signal showing that the train is in that block, it ceases 
to furnish information of the condition of the block in front of the 
train, and the trainmen cannot know its condition, unless, like the 
engineer, they had seen the signal before the train entered the block. 
This, in case of a very long train, would probably be impracticable for 
the conductor in the rear of the train ; but it is by no means imprac- 
ticable for a conductor haying charge of a short train. Thèse séma- 
phores are large and conspicuous, and their position can be seen at a 
considérable distance. In this case the évidence tends to show that the 
sémaphore stood at danger before the train, consisting of three engines 
and a caboose, entered the block, showing that there was a train al- 
ready in the block. This train of engines and caboose was a short 
train, and there is no apparent reason why the engineers on the second 
and third engines or the conductor seated in the cupola of the caboose 
could not hâve seen the position of the sémaphore upon entering the 
block, as well as the engineer on the first engine, and been warned 
that there was a train in that block. But aside from any duty thèse 
employés of défendant ' may hâve had in that respect, the important 
fact to be noticedis that, while the Southern Pacifïc engineer was in 
the lead and in charge of the air brakes, defendant's conductor was in 
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charge of thê train, i He knew that theré was a frain ahead oihïm. 
The track was crowded with trains. The grade was steep, and the 
tunnels and curves numerous, requiring such spécial care and atten- 
tion on the part of engineers, trainmen, and conductor as was coffl- 
mensurate with the increased danger of such a track. The plaintiff 
testified that he had observed that there were many duties for trainmen 
not in the rule book. "One of them," he says, "is a rule that ail train- 
men of ail grades shall be generally watchful as to the safety of 
trains." This is obviously a necessary rule applicable at ail times and 
places, and particularly on such a track as we hâve in this case. 

Rule 75 of the Book of Rules and Régulations required that "con- 
ductors and brakemen of ail trains when meeting or passing or leav- 
ing or approaching a station must be on the lookout for signais and 
be prepared to do anything required for safety and dispatch." The 
évidence shows that this train was approaching and within a half a 
mile of the station at Bealville when it passed the cautionary signal 
about 200 or 250 feet east of tunnel No. 4. The conductor in cbarge 
of the train testified that this signal was visible from the mouth of 
tunnel No. 5. If it was yellow it meant to stop. If it was green it 
njeant to go ahead. "The caution is to put the train under complète 
control. The light, when I saw it, was yellow." 

There was évidence that this train was going about 30 miles an 
hour when it passed this point. The extent and character of the 
wreckage caused by the collision was itself, under the circumstances, 
évidence that the train was descending at a dangerous rate of speed, 
and this of itself was évidence of négligence on the part of the con- 
ductor in charge of the train. The conductor says : 

"I could hâve stopped it by openlng the conductor's valve In the caboose. 
That is the method provided so the conductor can stop it. That would hâve set 
the brakes and stopped the train." 

Why did he not do it? This is his explanation: 

"From the time I came within range of vision of this block signal untll the 
time of the collision, I was sitting in the cupola of the caboose with my brake- 
man. He was on the other slde of the cupola. I didn't see that signal until 
just as it passed by the cupola of the caboose. * • * Just as we came eut of 
tunnel No. 5, I reached ont the side window and caught the snow off the front 
one. There was some snow. It had been storming. It was snowing at this 
time slightly. I pulled this snow in the window and threw it at my brakeman 
over on the other slde. If there had been any fusées or caution signais on that 
ti-ack burning as I emerged from tunnel No. 6, and if I had been observing, I 
think I could hâve seen them. I didn't see the fusée until just as we went by 
it. After I threw this snow at my brakeman, I tumed and looked out of the 
window, and I see this fusée." 

In this State of the évidence, the question whether the defendânt's 
employés were négligent in running this train into collision with the 
train on which plaintifï was riding, and whether this négligence was a 
proximate cause of the collision, were clearly questions to be submit- 
ted to the jury under proper instructions. 

It is next contended that the court erred in refusing to receive and 
consider certain spécial instructions on behalf of the défendant; such 
refusai being based upon the ground that the requested instruction.»» 
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had hot been handed to the court within the time provided in a rule of 
the court providing that : 

"Any spécial charges or Instructions asUed for by either party must be pre- 
sented to the court in wrlting directly after tlie close of the évidence and be- 
fore any argument is made to the jury, or they wlll not be considered." 

The requested instructions were not presented at the close of the 
évidence, but after the close of the argument and the court was about 
to instruct the jury. The Circuit Court has power to make such rules 
regulating its "practice as may be necessary or convenient for the 
advancement of justice and the prévention of delays in proceedings." 
Rev. St. § 918 (U. S. Comp. St. 1901, p. 685). The rule requiring in- 
structions to be presented to the court at the close of the évidence and 
before argument is of that character. It is a gênerai rule and has been 
found useful in practice. Its enforcement was in the discrétion of the 
court. We do not think the court abused its discrétion in enforcing 
it in this case. The court correctly instructed the jury upon ail the 
matters contained in the spécial instructions which the jury was prop- 
erly required to consider. To thèse instructions no exceptions were 
taken. The défendant was, therefore, in no way prejudiced by the 
refusai of the court to give the spécial instructions in the language 
requested. 

The remaining assignments of error are based in one form or an- 
other upon the questions we hâve already discussed. We do not think 
they caîl for further discussion either in relation to the admission or 
rejection of testimony, or in the instructions to the jury. 

The judgment of the court below is affirmed. 



MILLS V. SMITH 

(Circuit Court of Appeals, Nlnth Circuit. February 7, 1910.) 

No. 1,763. 

1. Btattttes (§ 159*)— Eepeal bt Implication— Genekal Bules or Constbtjo- 

TION. 

Where two acts of différent dates cover the same subject-matter, the 
later will operate as a repeal of the earlier only where that intention is 
plainly manifest and unmistakaWe, and it is the duty of a court to adopt 
any reasonable construction which will give effect to both. 

[Ed. Note. — For other cases, see Statutes, Cent Dlg. § 229; Dec. Dig. 
t 159.* 

Eepeal of statutes by implication, see note to First Nat. Bank of Butte 
, T. Weldenbeck, 38 C. G A. 136.] 

Z. Ohattel Mobtgages (§ S*) — Rbquisites and Validitt — Washington 
Statute. 

The provisions of Ballinger's Ann. Codes & St. Wash. § 4558 (Pierce'S 
Code, § 6531), requiring chattel mortgages to be acknowledged and be ac- 
companled by an aflJdavit of good faith by the mortgagor, were not re- 
pealed by Act Mareh 13, 1899 (Laws Wash. 1890, c. 98), which substitutes 
the filing and Indexing of such mortgages for thelr recordlng required by 
such section, but contains no provision changing the requirements as to 
their exécution. 

[Ed. Note.— For other cases, see Chattel Mortgages, Dec. Dlg. | 3.*] 

•For otUer cases spe saïuo toplo 6 § suiiBKHln Dec. & Am. Dlgs. 1907 to date, & Rèp'r Indexes 
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3. Stattjtes (I 142*) — Amendment — Constitutional Provisions — Implied 
Amendment. 

Const. Wash. art. 2, § 37, which provides that "no act shall ever be re- 
vlsed or amended by mère référence to its title, tout the act revised or the 
section amended shall be set forth at full length," applies only to direct 
amendment by changlng the language of a statute, and an act on the 
same subject-matter may hâve an amendatory effect by Implication on a 
prlor statute without being an amendatory statute within such provision. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 210; Dec. Dig. 
I 142.*] 

Pétition for Revision and Appeal from the District Court of the 
United States for the Northern Division of the Western District of 
Washington. 

In the matter of the Wolverine Lumber Company, bankrupt. Ap- 
peal and pétition for revision by Edward Mills, trustée, to review an 
order sustaining the validity of a mortgage by the bankrupt to Everett 
Smith. Order reversed. 

The trustée In bankruptey of the Wolverine I.'" ' îr Company, a bankrupt, 
brings before this court, hoth by pétition for re\, .ou and appeal, the order 
of the district judge modifying an order made by the référée In bankruptey 
respecting the claim of the respondent and appellee. On or about June 24, 
1907, the corporation by its président and secretary signed a mortgage cover- 
ing ail the property of the corporation to secure a pre-existlng Indebtedness. 
The mortgage was in form a combinatlon real and chattel mortgage. A cer- 
tiflcate of acknowledgment was afiixed to the mortgage, but both the référée 
and the district judge found that the président of the corporation never ap- 
peared before a notary public to acknowledge the same. About a month after 
the date of the mortgage, an affldavlt of good faith, as requlred by section 
4558, Ballinger's Codes of Washington (Pieree's Code, § 6531), v?as prepared 
and mailed by the mortgagee to the président of the corporation, who afBxed 
his signature thereto and retumed it by mail to the mortgagee, and a jurât 
was afflxed thereafter thereto by a notary public. The affidavit was then at- 
tached to the mortgage. Thèse faets were also found by the référée and by 
the district judge. In the referee's opinion it Is said: "It is conceded in the 
briefs for the claimant that, if the mortgage was accepted and placed upon 
record without the aflidavit of good faith, it is void as against creditors, and 
for the greater reason It must be held that. If such mortgage was not ac- 
knowledged by the officers of the corporation, it is without force." The con- 
clusion reached by the référée was that the mortgage was void and without 
force as against the creditors represented by the trustée, and he therefore 
allowed the claim as an unsecured claim. Upon a pétition for review the dis- 
trict judge modifled the order of the référée, holding the Instrument void as 
a mortgage of real estate, but valid as a chattel mortgage, upon the ground 
that section 4558 of the Code had been rei>ealed by the act of the Législature 
approved March 13, 1899 (Laws Wash. 1899, c. 98). Section 4558 provides as 
follows: "A mortgage of personal property is void as against creditors of the 
mortgagor, or subséquent purchasers and iacumbranees of the property for 
Value and in good faith, unless it is accompanied by the affidavit of the mort- 
gagor, that it is made in good faith, and without any design to hinder, delay 
or defraud creditors, and it is acknowledged and recorded in the same manner 
as is required by law in conveyance of real property." The act approved 
March 13, 1899, is entitled "Chattel mortgages may be flled," "An act relating 
to chattel mortgages and the flling thereof, and repeallng of laws in confîict 
therewith," but there is in the act itself no repeallng clause whatever. 

The portions of the act pertinent to the question hère involved are the fol- 
io wing: 

"Section 1. Mortgages may be made upon ail kinds of personal property, 
and upon the rolling stock of a railroad Company and upon ail kinds of ma- 
chinery, and upon boats and vessels, and upon portable mills, and such like 

'VoT Other cases see same topic & i ncmeer in Bec. & Am. Digs. 1D07 to date, & Rep'r T-nûeie» 
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pr<^erl3r and upon growing crops and upon crops before the seed thereof shall 
hâve been sown or planted: Provided, that the mortgaging of crops before 
the seed th«reof shall hâve been sown or planted, for more than one year in 
advance, Is hereby forbidden, and ail securities or mortgages hereafter exe- 
cuted on suoh unsown or unplanted crops are deelared void and of no effect, 
unless such crops are to be sown and planted withln one year from the tlme . 
of the exécution of the mortgage. 

"Sec. 2. Every such instrument within ten days from the time of the exé- 
cution thereof shall be flled In the ofBce of the county auditor of the county 
In which the mortgaged property is situated, and such auditor shall file ail 
such instruments when presented for the purpose, upon the pajrment of the 
proper fées therefor, indorse thereon the time of réception, the number there- 
of, and shall enter In a sultable bock to be provided 'by him at the expense of 
hls county, with an alphabetical index thereto, qsed exclusively for that pur- 
pose, ruled into separate columns with appropriate heads: 'The time of fil- 
ing,' 'Name of mortgagor,' 'Name of mortgagee,' 'Date of Instrument,' 'Amount 
secured,' 'When due,' and 'Date -of release.' An index to said book shall be 
kept in the manner required for Indexing deeds to real estate, and the county 
auditor shall receive for the services required by this act the sum of flfteen 
cents for every Instrument, and the moneys so collected shall be accounted for 
as other fées of hls office. Such ipstrument shall remain on flle for the in- 
spection of the public. 

"Sec. 3. Every mortgage flled and indexed In pursuance of this act shall be 
held and considered to be full and sùfficient notice to ail the worlà, of the 
existence and, conditions thereof, but shall. cease to be notice, as against cred- 
itors of the mortgagors and subséquent purchasers and mortgagees in good 
faith, after the expiration of the tlme such mortgage becomes due, unless be- 
fore the expiration of two years after the time such mortgage becomes due, 
the mortgagee, his agent or attorney, shall make and flle as af oresald an affi- 
davit setting fo.rth the amount due upon the mortgage, whlch affldavit shall be 
annexed to the instrument to which It relates and the auditor shall indorse on 
sald aflidavlt the time it was flled." 

Section 5 prescribes the form of a chattel mortgage for $100 or less. It was 
the opinion of the district Judge that the act of 1899 was a revision of the 
chattel mortgage law prevlously In force, and that It must 'be regarded as a 
complète substitute therefor, "the effect of it being to repeal the statutory 
requirements as to the acknowledgment and affidavlt of good faith." 

J. Y. Kennedy and L. A. Merrick, for appellant. 

Jay C. Allen, Smith & Cole, and Shorett & Shorett, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HUNT,_ 
District Judge. 

GILBERT, Circuit Judgê (after stating the facts as above). Upon 
a careful considération of the question, we are unable to agrée that 
the purpose and effect of the act of 1899 was to repeal the statutory 
requirement ;that a chattel mortgage be acknowledged and accompanied 
by an affidavit of good faith. Where two acts of différent dates coyer 
the sanie subjéct-matter, the later will operate as a repeal of the earlier 
only where that intention is plainly manifest and unmistakable, and it 
is the duty of a court to adopt any reasonable construction which will 
give effect tô both acts. In Wood v. United States, 16 Pet. 363, 10 
L. Ed. 987, Mr. Justice St'ory said of repeal by implication : 

"It is not sufficieut to establish that subséquent laws cover some or even ail 
of the cases provided forby it, for they may be merely affirmative or cumu- 
lative or auxiiiary, but there niust be a positive repugmiuce between the provi- 
sions of the new law and those of the old ; and even then the old law is re- 
pealed by implication only pro tanto to the extent of the repuguance." 
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Section 4558 of the Code is not mentioned in the act of 1899. That 
section provides for the affidavit of good faith, the acknowledgment 
and the recordation of chattel mortgages. The act of 1899 provides 
for the filing of chattel mortgages within 10 days from the exécution 
thereof, and the indexing of the same, and déclares that such fihng 
and indexing shall be considered sufficient notice to the world. It does 
not deal at ail with the subject of the exécution or authentication of 
chattel mortgages. Its purpose was to dispense with the necessity of 
recording chattel mortgages and to substitute a différent registration 
theref or, leaving it optional with the mortgagee to record mortgages of 
$300 and more in accordance with the prior act in addition to filing 
them in accordance with the hew. As we construe it, it does not dis- 
pense with the existing requisites of the exécution, to wit, the affidavit 
of good faith and the acknowledgment. It is not to be supposed that 
the Législature would repeal the statute requiring that a chattel mort- 
gage shall be accompanied by an affidavit of good faith, a statute based 
upon a Sound principle of public policy, and in existence for many 
years, without clearly expressing that intention. Hère there is not only 
an absence of such intention expressed or implied, but there is in the 
later act évidence that the Législature had in mind the continued exist- 
ence of the former act. It is shown by the language of section 6 of 
the act of 1899, which provides :■ 

"A mortgage glven to secure the sum of $300, or more, exclusive of Interest, 
costs and attomey's fées or counsel fées, may be recorded and indexed with 
like force and eCfect as if thls act had not been passed, but such mortgage, or 
a copy thereof must also be flled and Indexed as required by thls act." 

Also by an act passed and approved on the same day (Laws Wash. 
1899, c. 72), entitled, "An act relating to the filing and recording of 
mixed chattel and real estate mortgages in the state of Washington, 
and curative provisions relative thereto," the first section of which pro- 
vides that mortgages on real and personal property when acknowl- 
edged in the manner provided by law may be recorded as a real estate 
mortgage, and that the original thereof or a certifîed copy may be filed, 
and upon such filing shall constitute notice. The second section is 
partly curative, but refers also to mortgages to be recorded in the fu- 
ture. It provides as follows : 

"In case any mortgage coverlng mixed real estate and personal property has 
heretofore been or may hereafter be recorded In the record of mortgages of real 
estate, or in the record of chattel mortgages, and in case the affidavit required 
by law to be attached to chattel mortgages was not or shall not be recorded as a 
part of said chattel mortgage but has been or shall be afterwards recorded 
upon a separate page of sald record and a référence made at the place of the 
original record of said real estate or chattel mortgage to the said affidavit 
stating the volume and page on which the same may be found, said record 
shall constitute notice from and after the date of the filing of said affidavit, 
the same as if the affidavit and mortgage had been recorded together at the 
same time and at the same place." 

That the Suprême Court of Washington has entertained the view 
that the requirement of the earlier law as to the affidavit of good faith 
and acknowledgment of chattel mortgages was not repealed by the 
later act is indicated by its language in two décisions. In Hicks v. 
National Surety Co., 50 Wash. 16, 96 Pac. 515, 126 Am. St. Rep. 883, 
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a case in wHich was involved the validity of a bill of sale intended as 
a mortgag-e, executed on January 25, 1907, the court said: 

"A bill of sale given as securlty must be acknowledged and aceompanied by 
the affldavit of good faitb required by Ballinger's Ann. Codes & St. § 4558, or 
the same wlU be void as against creditors," etc. 

It is true that in the opinion no discussion was had of the effect of 
the act of 1899 on the prior act, but it is not to'be presumed that the 
later act w^s overlooked. In the case of Averill Machinery Co. v. 
AUbritton, 51 Wash. 30, 97 Pac. 1083, the court expressly referred to 
the later act. The mortgage involved was made on September 21, 
1903. The court said : 

"The mortgage was duly executed as a chattel mortgage, wlth neeessary ac- 
knowledgment and accompanying affldavit that It was made in good faith, 
without intent to defraud creditors. It was filed in the auditor's office of 
Lewis county on the same day and was duly indexed by the auditor as provided 
by law. * * * The latest statute governing the recordiug of chattel mort- 
gages, as far as we are advised, is to be found in ehapter 98 of the Laws of 
1899." 

It is to be inferred from this language that the court understood sec- 
tion 4558 to be still in force as to its requirement that there be an ac- 
knowledgment and afïïdavit. 

In holding that the act of 1899 was intended to be a repeal of the 
prior law relating to chattel mortgages, and a substitute therefor, the 
court below was influenced by the constitutional provision of the state 
of Washington (article II, § 37), which provides: 

"No act shall ever be revised or amended by mère référence to its title, but 
the act revised, or the section amended shall be set forth at full length." 

Giving efïect to this provision, the conclusion was reached that the 
later statute abrogates the older statute, whether the Législature in- 
tended to do so or not. But it has generally been held in states in 
which the same provision has been adopted, and we know of no déci- 
sion to the contrary, that statutes which amend or repeal by im- 
plication prior statutes, in whole or in part, are not within the con- 
stitutional prohibition; that the prohibition means only that a prior 
statute shall not be amended by adding to or striking out certain 
words or by omitting certain language and inserting certain other 
words in lieu thereof . Fleischner v. Chadwick, 5 Or. 152 ; Grant 
County v. Sels, 2 Or. 243; People v. Mahaney, 13 Mich. 481; Leh- 
man V. McBride, 16 Ohio St. 573 ; Maguire v. Draper, 47 Mo. 29 ; 
Spencer v. State, 5 Ind. 41 ; Branham v. Lange, 16 Ind. 497 ; Evern- 
ham V. Hulit, 45 N. J. Law, 53; Davis v. State, 7 Md. 151, 61 Am. 
Dec. 331; State v. Gain, 8 W. Va. 720; People ex rel. v. Wright, 70 
111. 388 ; Anderson v. Commonwealth, 18 Grat. (Va.) 295 ; State ex 
rel. V. Rogers, 107 Ala. 444, 19 South. 909, 32 L. R. A. 520 ; Hellman 
V. Shoulters, 114 Cal. 136, 44 Pac. 915, 45 Pac. 1057; Little Rock v. 
Quindiey, 61 Ark. 632, 33 S. W. 1053 ; Clark v. Finley, 93 Tex. 171, 
64 S. W. 343; State ex rel. v. Hocker, 36 Fia. 358, 18 South. 767. 
In Re Dietrich, 32 Wash. 471, 73 Pac. 606, the court said : 

"That a statute may in its effect modify or be in conflict with a former one 
beeause it deals with the same subjeet-matter does not necessarily make it an 
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amendlng statuts withln the meanlng of the constltutlonal provision Invoked 
hère. That provision waa evldently Intended to prevent the evU of seeking 
to amend a former law in sueh manner that the entlre law upon the subject 
treated by the amendment cannot be knowri without référence to the former 
law. It was therefore expressly provided that, în the case of such an amend- 
ment, the former law as amended shall be fuUy set out, In order that the fuU 
force and signiflcance of the amendment may be at once seen and understood 
without référence to the former act. But, when an act is independent and com- 
plète in Itself, though it bas the efCect to modlfy a former law, this constitu- 
tional provision or a similar one Is held in many states not to apply, and such 
statutes are held not to be within the mischief Intended to be remedied." 

And the court quoted at length from the opinion of Judge Cooley 
in People v. Mahaney, in which it was held that a law which does not 
assume in terms to revise, alter, or amend any prior act or section of 
an act, but has an amendatory effect by implication, does not conflict 
with the constitutional prohibition. 

As the case as it was presented in this court involved questions of 
fact in addition to the questions of law which hâve been discussed, it 
was properly brought hère by appeal. The order of the district judge 
is reversed, and the cause is remanded, with instructions to afïirm the 
order of the référée. 

NOTE. — The foUowing opinions were delivered by Hanford, District Judge, 
in the court below: 

HANFORD, District Judge. The mortgage which is the subject of contro- 
versy between the trustée and Everett Smith purports to incumber real estate 
and create a lien upon personal property. As against creditors of the bank- 
rupt corporation represented by the trustée, the court conflrms the décision 
of the référée and adopts his mémorandum décision to the extent of holding 
that as an incumbrance of real estate the mortgage is void, because it was not 
acknowledged by the président of the bankrupt corporation in compliance with 
the requirements of the statutes of this state relating to real estate mort- 
gages. 

Section 37 of article 2 of the Constitution of the state of Washington pro- 
vides that: "No act shall ever be revised or amended by mère référence to its 
title, but the act revised or the section amended shall be set forth at fuU 
length." In view of the constitutional provision above quoted, the court holds 
that the chattel mortgage law of this state enacted in the year 1899 (Laws 
Wash. 1899, p. 157, c. 98; Pierce's Code [Ed. of 1905] § 6549 et seq.), being a 
revision of the chattel mortgage law previously in force, must be regarded as 
a complète substitute therefor ; the efCect of it being to repeal the statutory 
requirements as to the acknowledgment and afiidavit of good faith. In re 
Buelow (D. O.) 98 Fed. 86; Copland v. Pirie, 26 Wash. 481, 67 Pac. 227, 90 
Am. St. Rep. 769 ; 23 Am. & Eng. Ene. of Law (2d Ed.) 282, 283. 

I hâve carefully weighed a suggestion made to me to the effect that, Inas- 
much as the act of 1899 purports to change the statutory law of the state, and 
does not expressly repeal certain provisions of the previously existing statute, 
nor déclare an intention to supersede it entirely by the enaetment of a sub- 
stitute, it is not clearly apparent that the revised law has been "set forth at 
full length" as the Constitution requires; therefore, it is répugnant to the 
Constitution and void. In that view, ail existing chattel mortgages in this 
state, which, in reliance upon the act of 1899, bave been flled and indexed, but 
not recorded in the manner required for the reoording of conveyances of real 
estate, are invalid to the extent declared by section 6531 of Pierce's Code (Bal- 
linger's Ànn. Codes & St. § 4558). Without a firm and mature opinion requir- 
ing it to do so, a court should not assume the grave responsibility of declaring 
a statute to be void, and should be especially cautious when its décision will 
be a surprise to the business community and hâve a tendency to unsettle prop- 
erty rights and encourage dlshonest litigation. I am convinced that the act 
177 F.— 42 
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of 18^ and the prevlously existing chattel mortgage statnte cannot, oonslst- 
ently wlth the Constitution, be blended and construed as one law, nor can both 
be upheld as separate acts not In conflict with each other. On the other hand, 
I find no serious obstacle barring a reasonable conclusion that tbe act of 1899 
is what its title would signify if there were no other statute relating to chat- 
tel mortgages ; that Is to say, it Is the statute, and the only statute, relating 
to that subject. The title of the act does Indlcate a purpose to repeal only con- 
flleting laws ; but the act contains no repealing clause whatever, so that part 
of the title Is surplusage. 

There belng no spécial formalltles, made essential to the valldlty of a chat- 
tel mortgage by any statute, I hold that a wrltten instrument, signed by the 
président and secretary and authentlcated by the seal of a corporation, which 
contains the names of the contractlng parties, a description of the property 
mortgaged, and an accurate statement of the terms and conditions agreed to, 
requires only to be flled in the office of the county audlfor and indexed as pre- 
Bcribed by the statute to make it valld and binding upon the mortgagor and 
hls eredltors. Although it was given to secure an antécédent debt, there^ was 
at the time of Its exécution no contemplated suspension of business on the 
part of the mortgagor, and, in fact, the crédit of the corporation was strength- 
ened for the tlme being, and It was enabled to continue in opération as a go- 
Ing concem with bénéficiai results to those who were then eredltors other than 
the mortgagee. It has been assigned in writing to Everett Smith, and he bas 
a lawful right to sue In his own name for the collection of the debt secured 
thereby. 

The court directs that an order be entered, modlfylng the order made by 
the référée In accordance with this mémorandum. 

On Pétition for Rehearlng. 

One of the grounds for a rehearlng alleged In the trustee's pétition Is that: 
"The testlmony shows that there were persons who became eredltors of the 
bankrupt Subsequently to the 24th day of June, 1907, and prier to the 27th 
day of Jnly, 1907." If thls were a true statement, It would be necessary for 
the court to make a ruling upon the question as to the validity of a chattel 
mortgage for an antécédent debt giren by an insolvent corporation. It is as- 
sumed by the court that the mortgage became effective, against subséquent 
eredltors, on the day on whlch It was flled for record In the office of the coun- 
ty audltor, and there are no others to be considered. The évidence contra- 
dlcts the pétition for a rehearlng, and the court flnds that the mortgage, when 
gIven, was not prejudicial to eredltors who were eredltors at the tlme of the 
Initiation of the proceedings In this case. 

Attomeys for the trustée. In combating the décision of the court, hâve cited 
the case of Hicks v. National Surety Co., 50 Wash. 16, 96 Pae. 515, 126 Am. 
St. Rep. 883. The opinion of the court in that case contains the following 
dicta: "A bill of sale given as securlty must be acknowledged and accompa- 
nled by the affidavlt of good falth requlred by BalUnger's Ann Codes & St. § 
4558 (Plerce's Code, § 6531), or the same wlll be vold as against eredltors of 
the vendor or subséquent purchasers and incumbrancers of the property for 
value and In good falth." I do not flnd In the report of the case any référence 
to the statute enacted In the year 1899, and It Is quite obvious that the law- 
yers who presented that case to the Suprême Court neglected to call attention 
to the later statute, and that the court did not Intentlonally or consciously ex- 
press any opinion as to Its validity or effect. I canuot décide this case con- 
trary to my own opinion of the law, on a theory that thls court Is fettered by 
a décision of the state court In which the vital question was not considered. 

Another statute enacted by the Législature of 1899, which was approved the 
same date as the new chattel mortgage law under considération, provides that 
any mixed mortgage upon real estate and Personal property may be recorded 
as a real estate mortgage when acknowledged in the manner provided by law, 
and that the original instrument, or a certified copy thereof, may be flled, and 
that such record and filing shall constitute notice of the lien provided for by 
sald mortgage. The second section of the act, when considered in connection 
with the title of the act, appears to bave been designed as a curative statute, 
applicable to past and future transactions, and to make an effective notice by 
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separately recordlng affldavlts requlred by law to be attached to chattel mort- 
gages. Pierce's Code (1905 Ed.) §§ 6545, 6546. The flrst section makes a plain 
distinétion wlth respect to real estate and Personal property covered by a 
mixed mortgage, and appears to requlre an acknowledgment and recordlng of 
the instrument to constitute notice of a lien upon real estate, and tUat the fll- 
ing of the Instrument, or certifled copy thereof, shall be sufflclent to give no- 
tice of the lien upon Personal property, and the acknowledgment of the instru- 
ment is merely a prerequisite to the recordlng of the instrument as a real es- 
tate mortgage. Neither the acknowledgment, recordlng, nor flling are declared 
to be essential to the validlty of the contract, but are requisite to constitute 
constructlve notice of the existence of the lien. The second section is permis- 
sive, and not mandatory, as it prescrlbes no penalty or deprlvatlon of rights 
for failure to attach an affldavit or bave it recorded. 

The most that can be claimed for this statute is that it Indlcates that the 
Législature did not Intend to abrogate the prevlonsly existing chattel mortgage 
law. 1 hold, howerer, that a spécifie intent to rei)eal the prior law is not es- 
sential to the accompllshment of that resuit. If the new law is not void, the 
constitutional provision prohibiting successive statutes covering the same sub- 
ject abrogates the older statute, whether the Législature intended to do so or 
not. 

It Is sald that there Is no évidence before the court that the mortgage was 
flled and indexed In the manner required by the statute. Without any record 
or filing, acknowledgment, or affldavit, the mortgage is a valid contract as be- 
tween the parties, and, until bona fide creditors show affirmatively that the 
requlrements of the law hâve not been complied wlth, the court will not pré- 
sume that thelr rights are superior to the rights of the mortgagee. The évi- 
dence In the case does show that the mortgage was flled in the office of the 
county auditor of the county In which the property was sltuated, and there is 
a légal presumption that the county auditor performed hls duty in the matter 
of indexlng. 

I flnd no ground for reversing the décision heretofore announCed. 
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(Circuit Court of Appeals, Ninth Circuit. February 7, 1910.) 

No. 1,747. 

Shippinq (§ 181*) — Demubbage— CoNSTBUCTioN OF Charter Pabtt. 

A provision of a charter party for the earriage of a "full and complète 
cargo of wheat In sacks," to be loaded by the charterers within lay days 
flxed, that lay days sliould not be counted during any time the bringing 
of the cargo to the port of loading by rail should be delayed by railway 
accidents, "or any other hindrance * * * beyond the charterer's con- 
trol," did not entltle the charterers to hold the vessel until the arrivai 
of sufflclent wheat of a partieular kind was received, when they had suf- 
ficient of other kinds to load her within the time stipulated ; but any 
delay on such account was at their risk as to the time to procure and 
load such cargo. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 589-592; Dec. 
Dig. § 181.» 

I>emurrage, see notes to Harrison v. Smith, 14 C C. A. 657 ; Randall v. 
Sprague, 21 C. C. A. 342.] 

Shipping (§ 181*) — Demubbage— Construction of Chakter Party. 

Under a charter of a vessel to carry a cargo of wheat to be loaded by 
the charterers within a time speclfled, which contained a provision that 
lay days for loading should not be counted during any time the bringing 
of the cargo to the port of loading was delayed by railroad accidents, or 
any other hindrance beyond the charterer's control, where the charterers 
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loaded only wlth a particular grade of wheat whîch they had wlth other 
grades stored on Unes of a railroad Company, they were not entltled to 
the benefit of such provision, on the grouud that the company did not fur- 
nisli sufflcient cars to bring in that particular wheat withln the time fixed 
by the charter, when their notice to the company was only to furnish cars 
generally, and it did furnish sufflcient to bring In double the quantlty re- 
quired, 'but in part of différent grades, whieh the charterers loaded on 
other vessels. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dig. §§ 58&-592 ; Dec. 
rUg. § 181.*] 
8. Shipping (§ 181*) — Dbmubeagb — Constbuction of Chaeteb Paktt — 
"Eaint Dats." 

A provision of a charter party for the carriage of a cargo of wheat to 
be loaded àt Portland, Or., that "rainy days" should not be counted as lay 
days for loading, is presumed to hâve been made with référence to the 
established rule of that port and excludes only days on whlch, on aceount 
of rain and wlth référence to the facllltles of the port in the way of cov- 
ered docks, etc., for the protection of vessels whlle loading, cargo could 
not be safely and conveniently loaded. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 589-592; Dec. 
Dig. § 181.* 

For other définitions, see Words and Phrases, vol. 7, p. 6916.] 
4. Shipping (§ 181*) — Demueeage— Constbuction of Chaeteb Pabty— "Hol- 

IDATS." 

A provision of a charter party that "holidays" should not be counted as 
lay day« for loading must be construed in aecordance wlth the presumed 
Intention of the parties to exclude only such days as were holidays in the 
usual and ordinary sensé, whlch were customarlly observed by a cessation 
of work, and did not entitle the charterers to exclude a séries of holidays 
subsequently appolnted by the Governor on aceount of a flnancial panic 
for the sole purpose of deferring the maturlty of flnancial obligations, 
and which were not observed, nor intended to be observed, by a cessation 
of labor or trafflc. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 589-592; Dec. 
Dig. § 181.* 

For other définitions, see Words and Phrases, vol. 4, p. 3321.] 

Appeal from the District Court of the United States for the District 
of Oregon. 

Suit in admiralty, by J. H. Schwaner, as master of the steamship 
Tiberius, against Peter Kerr, Thomas Kerr, and Andrew Kerr, part- 
ners as Kerr, Gifford & Co. Decree for libelant, and respondents ap- 
peal. Affirmed. 

For opinion below, see 170 Fed. 92. 

The case cornes hère upon an appeal from the decree of the District 
Court in favor of the libelant for the sum of $1,531.74, with interest 
and costs in a cause of demurrage by reason of the delay of the re- 
spondents in loading the German steamship Tiberius of Hamburg, 

Teal, Minor & Winf ree, for appellants. 
Veazie & Veazie, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

MORROW, Circuit Judge. The charter party in this case is dated 
October 3, 1907, and provides for a full and complète cargo (not ex- 

•For other cases see same toplc & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ceeding what she can reasonably stow or carry) of wheat in sacks to be 
loaded at Portland, Or. The charter party contains the following pro- 
visions : 

"8. Fourteen working lay days (Sundays, holldays, and ralny days • • • 
not to be counted as lay or working days), to commence twenty-four hours after 
the inward cargo and or ballast shall hâve been flnally discharged, and the 
captain has given charterers written notice, accompanled by surveyor's certif- 
icate that his vessel is ready to receive cargo, are to be allowed charterers for 
loading at places as hereinbefore provided, but should the loadlng be completed 
in less time charterers hâve the privilège of detaining the vessel until the ex- 
piry of said lay days." 

"14. It is agreed that for each and every day's détention or demurrage at 
the port of loading, by default of said parties, of the second part, or thelr 
agents, fourpenee per net register ton, or its équivalent, per day shall be paid 
day by day, by said parties of the second part, or their agent, to said party of 
the flrst part or his agent. 

"15. Lay or working days shall not count at ports of loading, during any 
time when the supply or loading of stififening, or the supply or bringing by 
rail, craft, or otherwise, to port of loading or alongside the vessel, or the load- 
ing of the cargo, or intended cargo, or any part thereof, is delayed by * * * 
holldays (ecclesiastical or civil), railway accidents or Impedlments, or any 
other hindranee, of whatsoever nature beyond the charterer's control." 

The Tiberius arrived at Portland on the 7th day of November, 1907, 
and at 9 a. m. on Monday the llth of November, 1907, libelant, as 
master of the Tiberius, gave the respondents notice, accompanied by 
the certificate of the compétent surveyor selected by the respondents, 
that the vessel was ready to take in cargo under the terms of the 
charter party. Lay or working days for loading commenced to run 
24 hours after the service of the notice, or on Tuesday morning, No- 
vember ISth. Excluding Sundays, the 14 lay or working days expired 
on Wednesday, November 27th, unless extended by some provision of 
the charter party. The vessel was not loaded until the afternoon of 
December 6th, or nine days after the expiration of the period of 14 
days just stated. The respondents refusing to pay demurrage on this 
delay, the libelant brought this suit to recover from respondents demur- 
rage for nine days at the rate of i45 Is., sterling, equal to $218.82, 
United States gold coin, amounting to the sum of $1,969.38. The re- 
spondents resisted libelant's claim on the grounds that the respondents 
had ample cargo with which to load said steamship within the time 
specified, but that, without the négligence, fault, or connivance of the 
respondents, the railroad company failed and refused to furnish cars 
for the transportation of said cargo to the port of loading, although 
requested and importuned by respondents to furnish cars for the trans- 
portation of the cargo to said vessel ; that the delay in transporting the 
cargo to the port of lading and the delay in loading said steamship were 
entirely beyond the control of respondents. The respondents claimed, 
further, that the 13th, 15th, 19th, 20th, 22d, 23d, 25th, 26th, and 27th 
days of November and the 4th and 6th of December, 1907, were "rainy 
days" within the meaning and intent of that term as contained in the 
charter party ; and that each and ail of the days intervening between 
the giving of said notice to respondents by the master of said steam- 
ship and the completion of the lading of said steamship were légal 
iioHdays duly proclaimed, published, and declared by the Governor 
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of the State of'Oregon as légal holidays save and, except the 5th, 6th, 
and 7th days of December, 1907. 

It was stipulated between the parties that Thursday, the S8th day of 
November, was what is generally termed "Thansgiving Day," and was 
a légal holiday within the contemplation of the charter party in con- 
troversy and excluded from the count of lay or working days. 

The court below found as a fact that from November llth to No- 
vember 27th, inclusive, more than sufficient wheat arrived at Portland 
for the loading of the Tiberius by the respondents ; that there was no 
hindrance arising from dilatoriness on the part of the railway lines in 
delivering cargo sufficient to load the Tiberius ; that two other ships, 
namely, the British Monarch and the Borderer, each of about the same 
tonnage as the Tiberius, were loaded ahead of the Tiberius, notwith- 
standing they arrived later. The court found that November 33, 1907, 
was a rainy day, and excluded that day from the count of lay or work- 
ing days, as it did also Thanksgiving Day, or Thursday, November 
28th, under the stipulation; but rejected the claim of respondents that 
the other specified days were rainy days, finding as a fact that such 
other days were not rainy dayS. The court also rejected the claim that 
the intervening days (other than Sundays and Thanksgiving) between 
Monday, November llth, and Thursday, December 5th, were légal 
holidays. The court found that, excluding November 23d as a rainy 
day and November 28th as Thanksgiving, the ship had been detained 
seven days beyond the stipulated lay days, and thereupon entered a 
decree in favor of the Hbelant for the sum of $1,531.74, with interest. 
Schwahér v. Kerr (D. C.) 170 Fed. 93. The findings and decree of the 
court in rejecting respondents' défenses are assigned as errors. 

There is no question but that sufficient wheat arrived at Portland for 
the loading of the Tiberius by the respondents during the actual lay 
or working days between November llth and November 28th. The 
Tiberius, when finally loaded, carried 5,966 tons of wheat. The British 
Monarch arrived in Portland after the Tiberius and late in the day of 
November 7th, under charter to the respondents, and was loaded by 
them commencing November llth and finishing November 14th. The 
Borderer arrived in Portland on November llth, also under charter 
to the respondents, and her loading was finished by them on November 
38th. A. Mann, shipping clerk for the respondents, was called as a 
witness by-them, and testified that he was familiar with the movements 
of grain and the dates of charters and the loading and leaving of ves- 
sels loaded by respondents; that the respondents loaded 11,209 tons 
of wheat in the month of November, 1907 ; and that the vessels loaded 
were the British Monarch and the Borderer. The excuse given for the 
delay in loading the Tiberius is that the respondents determined on 
October 10, 1907, that they would load the Tiberius with a quality of 
wheat described as "No. 1 Blue Stem." The charter party was exe- 
cuted October 3, 1907. The cargo to be shipped on the vessel is there 
described as "a fuU and complète cargo (not exceeding what she can 
reasonably stow or carry) of wheat in sacks." The owner of the 
Tiberius did not agrée that his vessel should be held for a cargo of 
"No. 1 Blue 3tem Wheat," and it does not appear that he or his agents 
even knew that the vessel was being so held. His agreement was that 
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the vessel should carry a full and complète cargo of wheat in sacks. 
It was immaterial to him what quality or grade of wheat should be 
loaded on the vessel; but it was material to him when it should be 
loaded, and, when the respondents held the vessel for a spécial grade 
of wheat to be thereafter received, they did so at their own risk as 
to the time to procure and load such a cargo of wheat. But it appears 
from the évidence that no spécifie cargo of wheat was bought by the 
respondents for the Tiberius. Wheat of various qualities was pur- 
chased by them in the interior without regard to cargo shipments from 
Portland, and, when they called upon the railroad company to carry 
their wheat from such interior points to Portland, they did not specify 
any particular grade or quality of wheat to be carried. The request 
was that the railroad company should furnish cars for the transporta- 
tion of wheat generally, and this they did, enabling respondents to load 
11,309 tons of wheat on the British Monarch and the Borderer during 
the month of November. The cargo of the British Monarch consisted 
of No. 1 White Walla Walla, No. 1 Red Walla Walla, and No. 1 Blue 
Stem, about one-third of each. The several grades of wheat in the 
cargo of the Borderer is not stated, but is described simply as a supe- 
rior grade of wheat. The failure of the railroad company to furnish as 
many cars in the aggregate for the transportation of ail kinds of wheat 
in the month of November as they had furnished in the month of 
October, or afterwards in the month of December, does not excuse the 
respondents on the ground that the railroad company hindered and im- 
peded them in loading this particular vessel with a cargo of wheat of 
a particular grade or quality. If the respondents had the ample cargo 
of wheat of particular quality with which to load the Tiberius within 
the time specified, as they say they did, they should hâve notified the 
railroad company to carry and deliver the particular quality of wheat 
that was to constitute that cargo from such places, and at such times 
as would enable them to load the vessel within the time limited in the 
charter party. Had they given such a notice, and the railroad company 
had then failed to transport such wheat to the place of loading, a dif- 
férent question could bave been presentêd. But the respondents failed 
and neglected to give such a notice, and this neglect is sufficient, in 
our opinion, to deprive the respondents of any extension of the period 
for lay or working days on account of a delay or hindrance in the 
movement of cars claimed to hâve been beyond their'control. 

It is assigned as error that the court failed to find that November 
19th, 20th, 22d, and 35th were rainy days. In paragraph 8 of the 
charter party it is provided that : 

"Sundays, hoUdays and ralny days • • • not to be counted as lay or 
working days." 

In paragraph 15 it is provided that: 

"Lay or working days shall not count at ports of loading, tlurlng the time 
when * * * the loading of the cargo, or Jntenûed cargo, or any part 
tliereof, Is delayed by * • • raln." 

It appears from the évidence that some rain fell on the days named, 
but not sufficient to hâve delayed or interrupted the loading of the ves- 
sel had the loading been in progress ; but as the vessel was not being 
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loaded, and the loading was not in any respect delayed on that account, 
we may dismiss the excuse that the loading was delayed by rain and by 
reason thereof respondents entitled to hâve such days excluded from 
the count as lay or working days under paragraph 15 of the charter 
party. Were such days excluded from the count of lay or working 
days under paragraph 8 ? A provision of this identical character was 
contained in the charter party in Balfour v. Wilkins, 5 Sawy. 429, 
Fed. Cas. No. 807, and the question as to the meaning of the term 
"rainy days" as contained in the charter party was there fully consid- 
ered, discussed, and determined with spécifie référence to lay days in 
the work of loading vessels at the port of Portiand. The court there 
said: 

"The burden of proof Is upon the charterer to show that there were such 
days (rainy days). The parties are presumed to hâve had in mind the known 
condition of things at this port when the contract was made, and contracted 
with référence to it ; for instance, that there were covered wharves hère from 
whiçh cargo coiild be, and commonly was, safely and conveniently loaded in 
ail ordinary rainy weather. The phrase 'rainy day,' then, as used in this 
contract, and as both parties to it must hâve understood it, means a day on 
which cargo could not be safely and conveniently loaded at this port." 

This décision was rendered in 1879, and the interprétation thus 
placed upon the term "rainy days" as used in a charter party for the 
port of Portiand has never since been questioned. It will therefore be 
presumed that the term was used in this charter party as it had been 
defîned by the court and had become recognized in referring to cli- 
matic conditions in the port. It appears from the évidence in this case 
that the dock where the Tiberius was loaded was a covered dock, and 
when it rains it is the custom for the steve dores to put up awnings run- 
ning from the dock above the chutes to the vessel and over the hatch- 
way, down which the grain is lowered to the hold so as to protect the 
cargo from the rain as the cargo is being loaded. The only exposure 
then is when the rain is accompanied by high wind that blows the 
rain under the awning. In such a case a wind-brake is erected to pre- 
vent the rain from being driven under the awnings. The testimony 
is to the efïect that no attention whatever is paid to an ordinary rainy 
day in the loading of grain vessels in the harhor at Portiand. This 
évidence is confirmed by the action of the respondents themselves in 
loading the Borderer and Tiberius. From a report of the Weather 
Bureau Station at Portiand it^ appears that the rainfall, the greatest 
velocity, and average velocity of the wind in 34 hours, were as f ollows : • 

November 19th, rainfall, ^"/loo of an inch; greatest veloc.'ty of 
wind, 20 miles per hour ; average hourly velocity of wind, 10.5 miles. 

November 20th, rainfall, *Vioo of an inch; greatest velocity of 
wind, 32 miles per hour ; average hourly velocity of wind, 10 miles. 

November 22d, rainfall, "Vioo of an inch; greatest velocity of wind, 
27 miles per hour ; average hourly velocity of wind, 12 miles. 

November 25th, rainfall, **/ioo of an inch; greatest velocity of wind, 
26 miles per hour; average hourly velocity of wind, 13.9 miles. 

As the loading of the Tiberius did not commence until November 
27th, neither the fall of rain nor the velocity of the wind prevented the 
loading of the vessel on those days. But if the loading of the vessel 
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iiad been in actual progress, could the loading hâve been safely and 
conveniently continued during those days ? They did in fact load the 
Borderer on those days, and it appears that the Tiberius was being 
loaded on December 4th and December 6th. From a report of the 
Weather Bureau, it appears that the rainfall, greatest velocity of wind, 
and average hourly velocity on thèse days were as follows : 

December 4th, rainfall, "/loo of an inch; greatest velocity of wind, 
40 miles per hour; average hourly velocity of wind, 12.1 miles. 

December 6th, rainfall, ^^/loo of an inch; greatest velocity of wind, 
13 miles per hour; average hourly velocity of wind, 3.4 miles. 

We are of opinion that, as the respondents were able to load the 
Borderer on the days named and the Tiberius on December 4th and 
6th under the conditions of rain and wind prevailing during those days, 
they could hâve safely and conveniently loaded the Tiberius on the 
days claimed as rainy days in November, and that the court was right 
in holding that the November days named were not "rainy days" as 
that term is used in the charter party. 

It is next contended by the respondents that ail the days intervening 
between November 11 and December 5, 1907, were légal holidays and 
excluded from the count as lay or working days under the charter 
party. The word "holidays," Hke the term "rainy days," is used in 
paragraphs 8 and 15 of the charter party and in the same relation to 
other provisions of this section. As the loading of the vessel was not 
in any respect delayed by reason of thèse holidays, respondents' claim 
to hâve such holidays excluded from the count as lay or working days 
under paragraph 15 need not be further considered. Were they ex- 
cluded under the provisions of paragraph 8 ? On the 28th day of Oc- 
tober, 1907, the Governor of Oregon issued a proclamation in which 
it was recited that the banks of Oregon and of the West had large 
balances due them from banks in New York, Chicago, Boston, Phila- 
delphia. St. Louis, St. Paul, Minneapolis, Omaha, and other Eastern 
cities, and because of the strained financial situation throughout the 
East the banks in said cities had refused to make shipments of coin or 
currency in payment of said balances to the banks of Oregon and other 
Western banks, and, as a resuit of the action of said Eastern banks, it 
was impossible for the banks of Oregon to continue in the exercise of 
their functions without great injury to the industries of the state. It 
was stated that, for the common good of the people of the whole state, 
it was necessary that a holiday be proclaimed in order that an op- 
portunity might be afforded to the financial institutions of the state to 
procure from Eastern banks the balances then due them as stated in 
the proclamation. The Governor thereupon proclaimed the 29th, 30th, 
and 31st days of October and the Ist and 3d days of November, 1907, 
légal holidays, to the end that time and opportunity might be given to 
the banking institutions of the state to arrange for shipment of money 
then due them from banks of the Eastern states therein named, without 
which every industry of the state must suffer and the growth and de- 
velopment thereof be greatly retarded. Aiid thereafter, beginning at 
midnight on the 2d day of November, 1907, the Governor duly issued 
a proclamation in substantially the same form as that of the proclama- 
tion of October 28th, declaring each and every subséquent day a légal 
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lioliday up to the time of the departure of the Tiberius from the port of 
Portland, save and except that no such proclamation was issued with 
référence to the 5th, 6th, and 7th days of December, 1907. 

When the charter party in this case was executed, did the parties 
to the contract hâve in view thèse holidays appointed by the Governor 
for the sole purpose of enaWing the banks of the state of Oregon to 
bridge over a financial stress, and was it the purpose of the parties to 
the contract to exclude such days from the lay or working days desig- 
nated for the loading of the vessel ? 

In Nash v. Towne, 5 Wall. 689, 699, 18 L. Ed. 527, the Suprême 
Court of the United States, speaking of the language of a contract re- 
lating to the sale and delivery of certain barrels of flour, said : 

"Courts, In the construction of contracts, look to the language employed, the 
subject-matter, and the surroundlng circumstances. They are never shut out 
from the same light which the parties enjoyed when the contract was executed, 
and, in that vlew, they are entltled to place themselves In the same situation 
as the parties who made the contract, so as to vlew the circumstances as they 
vlewed them, and so to judge of the meanlng of the words and of the correct 
application of the language to the thlngs described." 

In Merriam_ v. United States, 107 U. S. 437, 441, 2 Sup. Ct. 536, 37 
L. Ed. 531, this rule was applied to a contract for the sale and delivery 
of a quantity of oats, and in O'Brien v. Miller, 168 U. S. 287, 297, 
18 Sup. Ct. 140, 144, 42 L. Ed. 469, the rule was applied in admiralty 
in the construction of a bottomry bond. It was there said : 

"The elementary canon of interprétation Is, not that partlcular words may 
be Isolatedly consldered, but that the whole contract must be brought Into 
vlew and Interpreted wlth référence to the nature of the obligations between 
the parties, and the intention which they hâve manlfested in formlng them." 

It was further stated that : 

"In the e?;erclse of thelr jurlsdletlon with respect to such bonds, courts of 
admiralty are not govemed by the strict rules of the common law, but act 
upon enlarged prlnclples of equlty" — clting the opinion of Mr. Justice Story in 
The Virgin, 8 Pet. 538, 550, 8 L. Ed. 1036. 

The rule that a contract will not be held to include a condition within 
the words of the contract, but not contemplated by either of the parties 
when the contract was made, was held in United States v. Stage Co., 
199 U. S. 414, 423, 26 Sup. Ct. 69, 50 L. Ed. 251. 

In the présent case, the parties to the contract could not hâve had in 
view the séries of holidays appointed by the Governor of the state for 
the sole purpose of deferring the maturity of financial obligations and 
Uabilities, nor could they hâve had in contemplation an interprétation 
of the contract that would properly hâve included such days as holi- 
days. Thèse days were not holidays in the usual and ordinary sensé. 
They were not set apart for rest, récréation, fasting, thanksgiving, or 
for public rejoicing, or public mourning; nor were they so observed. 
The évidence shows that there was no cessation of labor or traffic on 
account of thèse days. The loading of the vessels went on as usual. 
As before stated, the respondents received and loaded 11,209 tons of 
wheat during the month of November, loading and dispatching the 
British Monarch and the Borderer; each having a tonnage about the 
same as the Tiberius. It appears from the évidence that stevedores at 
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Portland are accustomed to be paid "time and a half" for overtime and 
holidays ; but during the days appointed by the Governor as holidays 
they neither asked nor received such extra pay. They worked as 
usual and upon the usual terms. Thèse days were lay or working days 
at the port of Portland, and so treated by the parties to the contract. 
We are therefore of opinion that they were properly so held by the 
court below. 
The decree of the District Court is affirmed. 



BAILBY V. SANDBES. 

(Circuit Court of Appeals, Ninth Circuit. Tebruary 7, 1910.) 

No. 1,684. 

1. Public Lands (| 109*)— Cancellation op Entbt— Power of CotrETS to Rb,- 

VIEW. 

To glve a Circuit Court jurlsdictlon to revlew the action of the Land De- 
partment In cancellng an entry of public land, It niust first appear from 
the blll that the complainant has at least an équitable clairo to the land. 

[Ed. Note. — ^For other cases, see Publie Lands, Cent Dig. J 307; Dec. 
Dlg. § 109.*] 

2. Public Lands (§ 109*)— Cancellation or Entet— Suit to Set Aside Dé- 

cision. 

Where a homestead settler on ceded lands of the Nez Perce Indlan rés- 
ervation required to pay a stated prlce per acre by Act Aug. 15, 1894, c. 
290. 28 Stat. 326, and entitled to commute under Bev. St. § 2301, as es- 
tended by Act Jan. 26, 1901, c. 180, 31 Stat 740 (U. S. Comp. St 1901, p. 
1C20), commuted but pald only the minimum prlce of $1.25 per acre, which 
was less than the priée required by the plain provision of the statute, and 
neither he nor a grantee, whose deed was not recorded and who had not 
taken possession, although notified of the suspension of hls entry, tendered 
further payment untll several months aftér bis entry had been canceled 
and a new entry accepted on a rellnqulshment flled by hlm, a blll by the 
grantee to recover the land from the new entryman held to show no equlty 
which gave a court jurlsdictlon to revlew the action of the Land Depart- 
ment. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. § 307; Dec. 
Dig. I 109.*] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Idaho. 

Suit in equity by Douglas W. Bailey against Arthur Sanders. De- 
cree for défendant, and complainant appeals. AfHrmed. 

Thls action was brought on the 26th day of Jannary, 1907, In the Circuit 
Court of the United States for the Northern District of Idaho, by Douglas W. 
Bailey, appellant a citizen of the state of Oregon, against Arthur Sanders, 
appellee, a citizen of the state of Idaho, to quiet and conflrm the complainant 
In hls alleged rlght to certain public land of the United States wlthln the 
llmlts of the ceded portion of the Nez Perce Indlan réservation In Idaho 
county, state of Idaho. The subdivisions described comprise 160 acres of pub- 
lic land. 

The blll prayed that the complainant be deereed to be entitled to the posses- 
sion thereof ; that the défendant be enjoined to desist from claimlng any tltle 
to or interest In sald real property, and from commlttlng any waste thereon, 

Tor other cases see same toplc & i numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexât 
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and from interferfngr wlth coinplainant's possession of sald premises f that the 
défendant be required to ninkc and render a full and complète account to com- 
plaluant for thç value of tlie rents, issues, and profits of said preiuises siuce 
April 18, 1902 ; and that a judgnient be rendered In favor of eomplainant and 
against défendant for tbe amount found due. 

The bill of complaint alleged that on the Ist day of May, 1899, the land in 
controversy was unoceupied and unlmproved vacant public land of the United 
States, situated within the ceded portion of the Nez Perce réservation In Idaho 
county, State of Idaho, and as such was subject to settlement and entry under 
the homestead laws of the United States; that on May 1, 1899, one William 
W. Hately made application at the United States Land Oflice, at Lewiston, 
Idaho, to enter said land as a homestead ; that he thereupon made before the 
register and receiver of said Land Office the usual and customary application 
required under the provision of section 2290 of the Revised Statutes of the 
United States (U. S. Oomp. St. 1901, p. 1389), and paid the fées and commis- 
sions therein prescribed, and reeelved his certifleate therefor; that Hately 
thereupon entered upon the possession of said land and constructed a dwelling 
house thereon, and began to réside, and eontinued to réside, thereon wlth his 
family and to improve and cultivate said land until about the 24th day of 
April, 1901 ; that on the 24th day of January, 1901, desiring to avail himself of 
the beneflts, privilèges, and rights under the provision of section 2301 of the 
Revised Statutes of the United States, as amended by Aet Oong. March 3, 
1891. e. 561. § 6, 26 Stat. 1098 (U. S. Comp. St. 1901, p. 1406), and Act May 17, 

1900, e. 479, 31 Stat. 179 (U. S. Comp. St. 1901, p. 1618), he flled in the Land 
Office of the United States in Levciston, Idaho, his notice of intention and désire 
to miike final proof of his résidence upon and Improvement and cultivation of 
said tract of land and pay the minimum price therefor as prescribed in said 
act of March 3, 1891, and said act of May 17, 1900 ; that on the 9th day of 
March, 1901, said Hately appeated before the United States commissioner and 
submitted his proof of such résidence upon and improvement and cultivation 
of said tract of land, and paid to the register and receiver of said Land Office 
"the sum asked" for said land under the said laws of the United States, to 
wit, the sum of $200 (.?1.25 per acre for 160 acres), and In pursuance thereof 
said register and receiver on the 29th day of March, 1901, issued to said Hately 
their final certifleate thereof and receipt therefor ; that on the 2d day of April, 

1901, said Hately and his wife made, exeeuted, and delivered to one II. C. Beach 
their warranty deed, whereby, In considération of the sum of $800 to them 
paid by said Beach, they, the said Hately and wife, granted, bargained, sold, 
and conveyed nnto the said Beach the sald land ; that in April, 1901, the Oom- 
missioner of the General ï^and Office suspended sald entry of Hately for the 
reason that under the act of Congréss of January 26, 1901, providing for com- 
muting homestead entrles within the llmits of ceded Indian réservations, said 
Hately was required to pay for his land the sum of $3.75 per acre, or the 
additional sum of $406; that sald Beach, as the grantee of Hately, caused an 
appeal to be taken from said order, and upon said appeal the Secretary of the 
Interior afflrmed said order of the commissioner, and thereafter on October 31, 

1902, said Beach, as the grantee of Hately, made a tender of sald sum of money 
to the register and receiver of the Land Office at Lewiston, Idaho, and said 
register and receiver ref used to aceept the same ; that prlor thereto, and on 
January 30, 1902, Hately made a rellnquishment of sald land to the United 
States, whereby he sought and attempted to restore sald land to the public 
domain of the United States, and thereupon the défendant, Arthur Sanders, 
sought to enter the land as a homestead and presented his application and af- 
fidavit therefor wlth the rellnquishment to the said land on the 31st day of 
January, 1902. It appears that on June 10, 1903, Beach conveyed his interest 
In the lànd to the eomplainant herein, who had appeared as attorney for Beach 
In the proceedings before the Land Office. 

The bill of complaint recites the proceedings in the General Land Office in 
the matter of the application of Arthur Sanders to enter the land formerly em- 
braced In the Hately homestead entry, wherein U. C. Beach was the transférée. 
It appears from the complaint, and such récitals and the exhibits attached to 
the bill of complaint and made a part thereof, that Hately moved from said 
land In April, 1901, and took up his résidence in Moscow, Idaho ; that on No- 
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vember 7, 1901, he was officially notifled by the Land Department to make an 
additional payment of $406 In payment for the laud, which he refused to do; 
that the défendant, Sanders, moved upon the land on the 18th day of April, 
1002; that Beach was a dry goods merchant residiug and doiug business in 
Lewiston, Idaho, about 70 miles distant from the land in controversy; that 
Beaeh learned soon after the issuance of the final certificate by the register 
and receiver on March 9, 1901, that the prlce of the land was $3.75 per acre, 
but he failed to bring his claim to the attention of the officers of the Land De- 
partment until after Hately had filed his relinquishment in the Land Office on 
the 30th day of January, 1902. 

There was a hearlng before the register and receiver of the Land Office at 
Lewiston ordered by the Commlssioner of the General Land Office "in order 
that ail the facts in the case might be brought out." The hearing resulted in 
a recommendation by the register and receiver to the Commlssioner of the 
General Land Office that Hately's homestead entry and cash certificate be can- 
celed, and that Arthur Sanders be allowed to file a homestead entry to the 
land. This recommendation was approved, and the Commlssioner of the Gen- 
eral Land Office ordered "that the homestead entry and the commuted cash 
entry will be canceled on his relinquishment, and Sanders will be allowed to 
enter the land." Beach appealed from this order to the Secretary of the In- 
terior. In the opinion of the Secretary of the Interior passlng upon this ap- 
peal, the évidence before the Land Office is reviewed, and the Secretary of the 
Interior found that: 

"Beach has never paid Hately any considération, bas never assumed con- 
trol of the land, and has expressly disclaimed any interest therein, Iwth to the 
local officers and to the original entryman who executed the alleged conveyanee 
to him. 

"On the other hand, it appears from the évidence: (1) That in January, 
1901, two months before the commutation proof was offered, Bailey induced 
Hately to enter into a verbal agreement, of which a mémorandum was written 
and explained to him by Bailey, to make commutation proof in the interest of 
some other person, and make the cash payment with money furnished by 
Bailey, and thereupon to exécute a deed to said land as directed by Bailey and 
received $600 as the considération therefor ; (2) that in pursuance of this agree- 
ment Bailey had Hately submit his proof on March 9, 1901, which Bailey ob- 
tained from the officer taking the same, and a few days later delivered to the 
local officers, and that, after an interval of two weeks, Bailey obtained the 
money from Beach, and on March 29, 1901, made the cash payment then re- 
quired; (S) that on April 2, 1901, Bailey had Hately exécute a deed to the said 
land according to their said agreement, naming Beach as the grantee therein, 
presumably to secure the latter for $200 advanced ; (4) that, in payment of 
the considération agreed upon in January, Bailey gave Hately said sight draft 
on Beach ; (5) that Bailey for one year and nearly three months held and then 
filed for record the said deed, and four months later made said tender to the 
local officers, and three months thereafter made said tender to Hately." 

The Bailey hère referred to is the complainant herein. 

It was further found that: 

"The évidence compels the conclusion that Beach is and was not the real 
party in interest, and that the sale of this land by Hately was agreed upon in 
advanee of final proof thereon, and that it was commuted according to that 
agreement, Hately delivering the deed, and accepting, and presenting for pay- 
ment. the said sight draft. The entering Into such forbidden agreement ended 
the right of the entryman to make proof and payment and rendered him incom- 
pétent to further proceed with his entry. He could not thereafter submit a 
proof upon which he could convey a valid title and could not take oath of non- 
alienation required with said additional payments. It ended the contract be- 
tween Hately and the United States, initiated by his filing and entry, and 
upon which alone it could be maintalned. The land was from that time for- 
ward open to seulement and entry by the first légal applicant, although it yet 
remained to cancel his entry of record whenever the fact of such illégal con- 
tract should beconie known and established. 

"It followed that Beach took nothing by said deed, Hately has forfeited his 
claim, and that Sanders has the right to make entry for the land," 
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To this blll of complaint a demurrer was Interposed upon the grounds, among 
others: (1) That It appears by the plalntiff's own showing by the sald blU that 
he is not entitled to the relief prayed for by said blll agalnst the défendant ; 
(2) tbat It appears from said bill of complaint that the court bas no jurisdic- 
tion to hear or détermine the action. The court sustained the demurrer and 
af tenvards dlsmissed the bill of complaint 

Douglas W. Bailey, for appellant. 

James H. Forney and Frank L. Moore, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

MORROW, Circuit Judge (after stating the facts as above). The 
first question to be determined is whether the bill of complaint shows 
such equity in the complainant as to entitle him to a review of the ac- 
tion of the Land Department with respect to the land in controversy. 
To give the Circuit Court jurisdiction to review the action of the Land 
Department upon allégations of the character contained in this bill, it 
must first appear from the bill of complaint that the complainant has 
at least an équitable claim to the land in question. What are the facts 
alleged with respect to this claim ? They are that onë Hately, on the 
24th day of January, 1901, desiring to avail himself of the benefits, 
privilèges, and rights under the provisions of section 2301 of the Re- 
vised Statutes of the United States, as amended by act of Congress of 
March 3, 1891, and the act of May 17, 1900, filed in the Land Office 
of the United States at Lewiston, Idaho, his notice of intention and 
désire to make final proof of his résidence upon and improvement 
and cultivation of said tract of land and pay the minimum price there- 
for as prescribed in said act of March 3, 1891, and said act of March 
17, 1900 ; that on the 9th day of March, 1901, said Hately appeared 
before the United States commissîoner and submitted his proof of 
résidence upon and improvement and cultivation of said tract of land 
and paid to the register and receiver of said Land Office "the sum ask- 
ed for said land," to wit, the sum of $300, or $1.35 per acre for 160 
acres contained in the tract. 

Section 3301 of the Revised Statutes as amended provides as fol- 
lows: 

"Nothlng in this chapter shall be so construed as to prevent any person who 
shall hereafter avail himself of the benefits of section twenty-two hundred 
and eighty-nine from paying the minimum priée for the quantlty of land so 
entered at any time after the expiration of fourteen calendar months from 
the date of such entry, and obtainlng a patent therefor, upon making proof of 
settlement and of résidence and cultivation for such period of fourteen months, 
and the provision of this section shall apply to lands on the eeded portion of 
the Sioux réservation by act approved March second, eighteen hundred and 
elghty-nlne in South Dakota and in the state of Nebraska, but shall not re- 
lieve said settlers from any payments now required by law." 

But with respect to lands embraced within the limits of the ceded 
portion of the Nez Perce Indian réservation section 16 of the act of 
Congress of August 15, 1894 (28 Stat. 336, 332, c. 290), . provided 
that the lands ceded and conveyed to the United States should be open 
to settlement by the proclamation of the Président, and should be 
subject to disposai only under the homestead, town-site, stone and 
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timber, and mîning laws of the United States, except the sixteenth 
and thirty-sixth sections, which were reserved for common school 
purposes. It was further provided that each settler on said land 
should, before making final proof and receiving a certificate of entry, 
pay to the United States for the land feo taken by him in addition to 
the fées provided by law the sum of $3.75 per acre for agricultural 
lands, one-half of which should be paid within three years from the 
date of the original entry. By proclamation of the Président of the 
United States thèse lands were opened to settlement at noon on the 
18th day of November, 1895 (29 Stat. 873, 875). 

The act of January 26, 1901 (31 Stat. 740, c. 180 [U. S. Comp. St. 
1901, p. 1630]), provided: 

"That the provisions of section twenty-three hundred and one of the Re- 
vlsed Statutes of the United States, as amended, allowing homestead settlers 
to commute thelr homestead entries be, and the same hereby are, extended to 
ail homestead settlers afCected by or entitled to the beneflts of the provisions of 
the act entitled 'An act provldlng for free homesteads on the pablic lands for 
a(,"tual and bona flde settlers, and reserving the public lands for that purpose,' 
approved the seventeenth day of May, Anno Dominl nlneteen hundred: Pro- 
vided, however, that in commuting such entries the entryman shall pay the 
prlce provided in the law under which original entry was made." 

The original entry in this case was made under the act of August 
15, 1894, which fixed the price of agricultural land within the ceded 
portion of the Nez Perce Indian réservation at $3.75 per acre. 

Hately, in an affidavit dated January 30, 1903, attached to the com- 
plaint and made a part thereof , says : 

"That at the time that he made said entry and at the tlme offerlng proof 
for commutation of the same he was informed and believed that the land was 
minimum land and could be commuted at the rate of $1.25 per acre ; but since 
that tlme he bas been informed that said land is within the Nez Perce Indian 
réservation, and cannot be commuted at the rate of $1.25 per acre, but must 
be commuted at the rate of $3.75 per acre." 

It seems extraordinary that a settler could go upon public land in the 
vicinity of an Indian réservation and make a homestead entry within 
the recently ceded portion of such réservation without knowing that 
the land had been a portion of the réservation. Such a statement at 
least excites suspicion. But when was Hately informed that the land 
could only be commuted at the rate of $3.75 per acre? It is stated 
in the bill that on April 2, 1901, Hately conveyed the land by deed to 
Beach in considération of the sum of $800, and we are informed by 
the affidavit of the complainant herein, also attached to the complaint 
and made a part thereof, that for this deed Hately was paid by the 
complainant, as attorney for Beach, the sum of $300 in cash and given 
a sight draft on Beach for the sum of $600 ; that this draft was not 
paid by Beach because he had been advised that the homestead entry 
could not be approved. There is an unsworn statement by Hately in 
the proceedings before the Land Office in which he says : 

"That some weeks after said Bailey gave me said sight draft on Beach, ï 
sent the same to Ijewlston through the bank, and as I am Informed the same 
was presentéd to Beach and payment thereof was declined, and said Beach 
advised me that he had held up the payment of said draft on account of an 
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order of the Gommissioner of the General Land Office requlrlng an addltlorial 
payruent. 

"That as I am also informbd, prior to the présentation of said draft the Gom- 
missioner of the General Land Office made an order suspending said entry 
and requiring that $3.75 per acre be pald for commutation of said entry, in- 
stead of $1.25 per acre, and that said Beach had received that Information 
before the draft was preseated and did not pay the draft on that account." 

This statement is fuUy corroborated by the acts and statements of 
the parties as they appear in the record. It further appears that on 
November 7, 1901, the officers of the Land Department officially noti- 
fied Hately that he was required to make an additional payment of 
$406, or the full price of $3.75 per acre in payment pf the land. Did 
th'e parties in interest, either Hately, Beach, or the complainant, 
promptly pay or tender the amount required to make full payment for 
the land as required by law? It was not until October 31, 1902, that 
Beach, the grantee of Hately, by the complainant as his attorney, ten- 
dered to the register and receiver the sum of $406 in full payment for 
the land. *In Hately's afïidavit dated January 30, 1902, he says : 

"Afflant does not intend to pay the balance of $400 and commissions neces- 
sary, but intends to relinquish said entry, as he is not able to pay the balance 
due under the same." 

The tender was made a year and a half after Hately had sold or at- 
tempted to sell the land to Beach; nearly a year after Hately had 
been officially notified to make the additional payment of $406 ; nine 
months after Hately had notified the Land Office that he would not 
pay the balance, but would relinquish the entry ; and six months after 
the land had been settled upon and entered as a homestead by Sanders 
and his homestead rights had attached. If the parties seeking to 
obtain this land under Hately's commuted homestead entry were act- 
ing in good faith, why did they not after being advised promptly ten- 
der the full amount required by law to purchase the land? The law 
was perfectly clear that the price of the land was $3.75 per acre, and 
an appeal to the Secretary of the Interior upon such a question did not 
justify the parties in delaying a year and a half in making the tender 
after having knowledge of the law and a year after having received 
officiai notice from the Land Department. Furthermore, this tender 
has not been made good in this action. There is no offer in this case 
to pay to the United States the full amount required to obtain the land 
as a commuted homestead entry. The allégations of the bill do not 
show good faith in the proceedings before the Land Department on 
the part of the complainant and those from whom he has derived his 
title ; on the cohtrary, the inf erence to be drawn from the facts stated 
is that there was an effort on the part of Hately and the complainant, 
acting as the attorney for Beach, to obtain this land for a sum less than 
and under conditions other than those provided by law. 

The complainant failing to show in his bill that he has an équitable 
claim to the land in controversy, the bill was properly dismissed. 

The decree of the court below dismissing the bill is therefore af- 
firmed. 
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BOWER V. STEIN. 

(Circuit Court of Appeals, Nlnth Circuit February 7, 1910.) 

No. 1,733. 

L MOETGAGES (§ 408*) — FOKECLOSUBE— DefAULT— WAIVEB. 

Wliere a mortgagee's assignée was entitled to foreclose at any default, 
the fact tliat lie did not elect to foreclose on the first default did not 
prevent a foreclosure after the thlrd default. 

[Ed. Note. — For other cases, see Mortgages, Dec. Dlg. § 408.* 
Foreclosure in fédéral courts, see note to Seattle, L. S. & E. Ry. Co. v. 
Union Trust Co., 24 C. C. A. 523.] 

2. MOETGAGES (§ 414*) — FOEECLOSURE—DEFATJLT— NOTICE. 

A mortgagee's assignée, being authorized to foreclose on the mort- 
gagor's default, was under no obligation to notify the mortgagor of his 
Intention to do so before beglnning suit. 

[Ed. Note. — For other cases, see Mortgages, Dec. Dig. § 414.*] 

3. Pkocess (§ 96*)— Sebvice bt Publication— Affida vit. 

An athdavit for service by publication, alleging that défendants were 
nonresidents, and not to be found within the state, that on due inquiry 
and diligent search their address was ascertained to be No. 215, West 
125th Street, New York, was sufBcient to sustain an order for the publica- 
tion of summons. 

[Ed. Note. — For other cases, see Process, Cent. Dig. §§ 108-120; Dec. 
Dig. § 96.*] 

4. Moktgagbs (§ 496*)— Fobeclosube—Decree— Vacation— Fbaud. 

Where process in mortgage foreclosure was served by publication, allé- 
gations of a bill to set aside the decree that the affldavit for publication 
falsely stated complainant's post-offlee address, but failing to charge what 
her true address was, and not alleging that the address given was not that 
of her husband, and an allégation that the mortgagee's assignée made no 
search or inquiry for the complainant's post-office address, though he 
could easily hâve ascertained the same, but failing to allège that he knew 
such address, was insufficient to show fraud. 

[Ed. Note. — For other cases, see Mortgages, Dec. Dig. § 496.*] 

5. MOETGAGES (§ 496*) — Fobeclosuee—Deckee— Vacation— Mistake. 

That a mistake was made as to the résidence of a défendant in a suit 
to foreclose a mortgage, who was served by publication, is not ground for 
vacating the decree. 

[Ed. Note. — For other cases, see Mortgages, Dec. Dig. § 496.*] 

6. Moetgages (§ 440*) — Fobeci,osube—Peocbss— Sebvice by Publication. 

In proceedings to foreclose a mortgage, it is not nece.ssary that a non- 
resident défendant shall hâve had actual notice ; It being sufficient that 
the statute relating to service by publication was complied wlth. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1304, 1305; 
Dec. Dig. 440.*] 

7. Moetgages (§ 496*) — Foreclosube—Décbee— Vacation— Bill. 

In a suit to set aside a foreclosure decree for fraud, plaintifTs alléga- 
tion that the mortgagee's assignée might bave ascertained plaiutiff's rési- 
dence and given her actual notice is not sufficient to show fraud when it 
also shows that the mortgagee's assignee's affidavit for service by publica- 
tion distinctly stated the contrary, and on its face exhihited diligence in 
making search and inquiry, and the bill further affirmatlvely discloses 
absence of motive for withholding from the mortgagors knovvledge of the 
pendency of the suit. 

[Ed. Note. — For other cases, see Mortgages, Dec. Dig. § 496.*] 

•For other cases see same topic & | numbbr in Dec. & Am. Dîgs. 1907 to date, & Kep'r Indexe! 
177 P.— 43 
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& MOBTGA.QES (§ 440*) — FOEECLOSTJRŒ— PROCESS— FeAUD. 

TEat a mortgagee's assignée who sued to foreclose was a member of 
an art association to which the mortgagor belonged, and was In corre- 
spondence wlth members of the association, from whom he could hâve 
easlly ascertalned the mortgagor's address, and glven her actual notice 
of hls Intent to foreclose, dld not show fraud In his fallure to do so, and 
In his oftaining service by publication. 

[Ed. Note. — For other cases, see Mortgages, Dec. Dig. § 440.*] 

9. JuDGMENT (S 407*)— Vacation— Ebmedt at Law. 

■Where complainant had notice of a mortgage foreclosure suit In tlme 
to hâve moved the state court to set It aside under a state statute provid- 
Ing that a défendant agalnst whom a judgment Is taken on service by pub- 
lication may on good cause shown, and on proper terms, be allowed to 
défend within a year after Judgment, she was bound to apply for relief 
tSereunder as a condition to her right to sue In equity In a fédéral court 
to set aslde the decree. 

tEd. Note. — For other cases, see Judgment, Cent. DIg. §§ 768-774 ; Dec. 
Pis-. S 407.*! 

10. Equitt (§ 219*) — Lâches— Demureee. 

Where a blll without the aid of Inference discloses lâches and no valld 
excuse for the delay, It Is démurrable. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. § 498; Dec. Dig. 
S 219.*] 

11. MoETGAGES (§ 496*) — FoEECLosDEE— Decree— Vacation— IiAohes. 

Where complainant knew of a foreclosure decree agalnst her, based on 
service by publication, immediately after October, 1898, and on July 1, 
1902, had actual notice of the sale, but took no steps to redeem or hâve 
the decree set aside until June, 1907, her right to do so was barred by 
lâches. 

[Ed. Note. — For other cases, see Mortgages, Dec. Dlg. § 496.*] 

12. Equitt (§§ 77, 78*)— Lâches— Excuse. 

It was no excuse for complainant's lâches in failing to promptly sue 
to set aside a foreclosure decree that she was without means or a résident 
of a distant state. 

[Ed. Note.— For other cases, see Equity, Cent Dlg. §§ 235, 238; Dec. 
Dig. §§ 77, 78.*] 

18. Equitt (§ 87*) — Lâches— Foixowing Statute of Limitations. 

Delay which will bar relief In equity is not necessarily measured by the 
statute of limitations, but may be for a much shorter perlod, depending on 
the peculiar clrcumstances ta each case, involving a considération of 
whether one of the parties or an important wltness has dled since the 
trial, and important testimony lost, whether the property involved is 
largely increased In value, or whether it has been sold to a third person. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 242-244; Dec. 
Dlg. § 87.*] 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

Bill by Lucy Scott Bower against Hartian Stein. From a decree 
dismissing the bill, complainant appeals. Affirmed. 

For opinion below, see 165 Fed. 232. 

The appellant, as complainant in the court below, filed a blll, In which she 
alleged that on March 20, 1896, she was the owner in fee simple of two certain - 
lots in the clty of Portland, state of Oregon, and that on said date she jolned 
her husband In a mortgage thereof to one Sherman to secure her husband's 
note of $1,500, which note was payable three years from date, with interest 
at 8 per cent, per annum, payable semiannually ; that on June 11, 1896, the 
said mortgage was transferred to Cleveland Rockwell ; that at the tlme of 

•For oUier cases gee same tapie & i nvmbbb lu Dec. & Am. Digs. 1907 ta date, & Rep'r Indexa* 
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executlng said note and mortgage the plalntlff and her husband were rési- 
dents of the City of Portland, but thereaf ter, on June 28, 1896, they removed 
therefrom to Chicago, and thence they removed to New York, where they 
hâve since resided; that on April 30, 1898, said Cleveland Rockwell com- 
menced a suit for the foreclosure of the mortgage; that in the mortgage 
it was provided that, in case of default in the payment of the interest due 
eemiannually on said note, the whole sum, both principal and interest, should 
become immediately due, at the option of the holder of the note, and it was 
further provided that the maker of said note should maintaln insurance on 
the building on said property to the amount of $1,000, loss payable to the 
mortgagee, and, in case of his failure so to do, that the mortgagee, his heirs 
or assigna, might effect such Insurance, and the amount of the premiums so 
paid should be secured by the mortgage ; that the flrst default in payment of 
Interest was of the Interest which fell due on Mareh 20, 1897 ; that the holder 
of the said note and mortgage failed to exercise bis option at that date, and 
that the complainant never at any time had notice that he had eleeted to 
déclare the whole amount due or to foreclose the mortgage untll long after 
the decree of foreclosure; that said mortgagee by failure to exercise his op- 
tion on the flrst default in the payment of the interest had waived his right 
to foreclose upon subséquent defaults, and until the principal of said note 
became due, according to the terms thereof ; that the plaintiff in said fore- 
closure suit undertooli to serve the appellant and her husband by publication 
of summons, and. In order to obtain an order of publication, flled an affldavit 
that the défendants were nonresidents of the state, and net to be found 
therein, and that, upon due Inquiry and diligent search, their address was 
ascertained to be No. 215 West 125th street, New York. The blll specified the 
partlculars in which it was charged that the affldavit was insuffieient. It al- 
leged, among other defects, that It was false and fraudulent in stating the 
address of the complainant to be at No. 215 West 125th street, New York, 
when that was not and never had been her address ; that on June 20, 1898, 
based on said affldavit, an order was made for the publication of summons, 
and on June 24, 1898, a copy of said summons and complaint was deposited 
in the post office at Portland, Or., addressed to the complainant at No. 215 
West 125th street, New York, but that the same was not received by her, 
and she had no notice of the pendency of said suit to foreclose ; that on Sep- 
tember 9, 1898, a final decree of foreclosure was entered in said suit upon 
default taken against the complainant, and Judgment was rendered on said 
note and mortgage for ?1, 825.77, together with $150 attorney's fées and $25 
costs; that on October 18, 1898. said property was sold to Cleveland Rock- 
well, trustée, for the sum of $2,039.35, which sale was confirmed on October 31. 
1898; that the property at that time was worth $10,000, and is now worth 
$20,000; that on May 24, 1902, said Cleveland Rockwell conveyed said prop- 
erty to the appellee herein by a quitclaim deed for the considération of $2.050 ; 
that In June, 1907, the appellant tendered the appellee by a written tender 
said principal sum and ail unpaid Interest, taxes, Insurance, and other sums 
chargeable against said property under said note and mortgage, and de- 
manded the rIght to redeem said property, which tender and demand were 
refused. The appellant alleged that "her delay In brlnglng the suit was un- 
Intentlonal, and was occasioned by her living In a distant state, and being en- 
gaged actively In her work there as an artist, and by her lack of means to 
obtain counseï: and to pay costs of suit, and by the further fact that she was 
ignorant of said sale of said real property for a long time after the same was 
made, her flrst 'actual' notice thereof being subséquent to June, 1902." The 
appellee interposed a demurrer to the blll for want of equlty, and on the 
ground of lâches. The demurrer was sustained on both grounds, and the blll 
was dismissed. 

A. H. Tanner, for appellant. 
Wm. A. Munly, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 
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GILBERT, Circuit Judge (after stating the facts as above). The 
appellant seeks to invalidate a judicial decree rendered in another for- 
um, and to go behind that decree to the extent of obtaining leave to 
redeem the property which was sold thereunder. The first ground of 
rehef stated in the bill is that the complâinant did not know until long 
after the foreclosure suit that the holder of the mortgage had exer- 
cised his option to déclare the whole sum unpaid on the note and mort- 
gage due and payable, and that she was led to believe that he had 
elected to waive the option, for the reason that he failed to exercise 
it upon the first default in the payment of the interest. But the bill 
does not show that the appellant had any information that he had 
failed to foreclose on the first default, and it exhibits no facts which 
would constitute a ground for her reliance on such a waiver. It is 
true that the option was not exercised until after the third default, but 
the holder of the mortgage had the right to foreclose at any default, 
and he would seem to hâve exercised forbearance in waiting until after 
the third default in the payment of the interest, and the total default to 
insure the property, before he instituted the suit. The facts set forth 
in the bill indicate a total disregard on the part of the mortgagors of 
their obligation on the note and mortgage. The appellant was bound 
to take notice of the terms of the mortgage. The mortgagee was un- 
der no obligation to notify her before bringing suit. He properly ex- 
ercised his élection by instituting the suit. 

In addition to the allégation that the appellant herein had no notice 
or knowledge of the pendency of the suit, there is in the bill an at- 
tempt to allège fraud in the procurement of the decree. The afïidavit 
upon which the order of publication was obtained is set forth. It 
fully compiles with ail the requirements of the statutes, and was suffi- 
cient to justify the court in making the order of publication. Cohen 
V. Portland Lodge No. 142, B. P. O. E., 152 Fed. 357, 81 C. C. A. 
483 ; McDonald v. Cooper (C. C.) 32 Fed. 751 ; Pennoyer v. Neff, 95 
U. S. 714, 34 L. Ed. 565 ; Pike v. Kennedy, 15 Or. 433, 15 Pac. 637 ; 
Bank of Colfax v. Richardson, 34 Or. 619, 54 Pac. 359, 75 Am. St. 
Rep. 664. It sets forth with unusual détail the efforts made by the 
plaintiff in the suit to ascertain the résidence of the défendants there- 
in, and upon its face it shows due diHgence in that regard. The bill 
charges that the affidavit was f raudulent in f alsely stating that the post- 
office address of the appellant was at that time No. 315 West 135th 
Street, New York. It does not state what her true address was, nor 
does it allège that the address so given was not that of her husband, 
an attorney at law then residing in New York. It allèges that the 
plaintiff in the suit made no search or inquiry as to her post-office ad- 
dress, but it does not allège that he knew her address, although it states 
that he could easily hâve ascertained the same. Such allégations are 
insufficient to show the fraud which must be the basis of équitable re- 
lief in a case such as this. There is an entire absence of any allégation 
of motive upon the part of the plaintiff in the foreclosure suit to pro- 
cure foreclosure without notice to the défendants therein. On the 
other hand, it is évident f rom the bill that he had nothing to gain 
thereby. Ail that he obtained by it was the money he had invested, the 
interest thereon, and the expenses of foreclosure. He parted with the 
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property for a considération which left a loss instead of a profit to 
him. The fact that a mistake is made as to the résidence of the de- 
fendant who is served by publication in a foreclosure suit is no ground 
for setting aside the decree. Connely et al. v. Rue et al., 148 111. 207, 
35 N. E. 834. It is not necessary that the nonresident défendant shali 
hâve had actual notice. It is sufficient if the statute as to service by 
publication be complied with. The mère allégation that the plaintiff in 
such a suit might hâve ascertained the résidence of the défendants is 
not sufficient to invoke the aid of equity on the ground of fraud, when 
the bill also shows that the plaintifï's affidavit distinctly states the con- 
trary, and upon its face exhibits diligence in making search and in- 
quiry, and the bill further aifirmatively discloses absence of motive for 
withholding from the défendants therein knowledge of the pendency 
of the suit. 'The allégations of fraud in such a case must be explicit, 
pointed, positive, and relevant, and must présent distinct charges of acts 
or omissions from which the court can see that they were instrumental 
in procuring a decree that otherwise would not hâve been rendered. 
United States v. Atherton, 102 U. S. 372, 26 L. Ed. 213 ; Travelers' 
Protective Ass'n v. Gilbert, 111 Fed. 269, 49 C. C. A. 309, 55 L. R. A. 
538; Brick v. Burr, 47 N. J. Eq. 189, 19 Atl. 843; Warner Glove Co. 
V. Jennings, 58 Conn. 74, 19 Atl. 339 ; Lyme v. Allen, 51 N. H. 243 ; 
Smith et al. v. Nelson et al., 62 N. Y. 286. To allège that the affiant 
was a member of an art association to which the appellant belonged, 
and that the latter was in correspondence with members of the asso- 
ciation, from whom he might have easily ascertained her address, is 
not to présent a tangible fact which, if proven, would sustain the 
charge of fraud. Doubtless there may have been many people in Ore- 
gon from whom the address of the appellant might have been ascer- 
tained, but that fact would not be sufficient to impeach the bona fides 
of the affidavit, nor is any fact charged in the bill from which the court 
may deduce the conclusion that there was fraud in the affidavit, or in 
obtaining the decree. 

Another ground on which it should be held that there is no equity 
in the bill is the appellant failed to avail herself of the remedy af- 
forded her by the statute of Oregon, which provides that the défend- 
ant against whom a judgment is taken on service by publication may 
upon good cause shown, and upon such terms as may be proper, be 
allowed to défend within one year after judgment. Under that stat- 
ute, it has been held that an allégation that the plaintiff in the action 
did not try to find the defendant's address may be considered upon a 
motion to open the decree. Smith v. Smith, 3 Or. 363. According to 
the allégations of the bill, the appellant had notice of the foreclosure 
suit in ample time to have availed herself of the remedy so afforded 
by the state statute. A party who thus neglects to avail himself of 
the remédies afforded in the state court is precluded from resorting to 
a fédéral court to obtain relief against the decree. Nougue v. Clapp, 
101 U. S. 551, 25 L. Ed. 1026 ; Graham v. Boston, H. & E. R. Co. 
(C. C.) 14 Fed. 753, affirmed in 118 U. S. 162, 6 Sup. Ct. 1009, 30 
L. Ed. 196. 

But it is unnecessary to dwell upon the want of equity in the bill, 
for the demurrer was also clearly sustainable on the ground of lâches. 
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Where the bill distinctly and without the aid of înference discloses 
lâches, and no valid excuse for delay is pleaded, a demurrer will be 
sustained on that ground. The suit to foreclose the mortgage was be- 
gun on April 30, 1898. The decree was rendered on September 9, 
1898, and the sale was made on the 18th day of the following October. 
The présent suit was begun on June 6, 1907. The bill allèges that 
the appellant had no knowledge of the foreclosure suit "until after 
said decree was rendered," and that she had no "actual" notice of the 
sale of said property on foreclosure until "subséquent to June, 1902." 
Construing thèse allégations as they must be construed, most strongly 
against the pleader, we hâve to infer that the appellant knew of the 
foreclosure suit immediately after October, 1898, and that on July 1, 
1902, she had actual notice of the sale. The date when such actual 
notice was received is not important, for knowledge of the foreclosure 
suit imported notice to her that,a sale would follow in due course. It 
is a well-established principal of equity practice that diligence must be 
exercised in asserting the right to set aside a decree in cases of this 
nature. Unnecessary delay is deemed a waiver of the right. It is no 
excuse fo,r such delay that the plaintiff is without means or résides in 
a distant state. Case of Broderick's Will, 21 Wall. 503, 519, 22 L. 
Ed. 599; McQuiddy v. Ware, 30 Wall. 14, 22 L. Ed. 311; Hayward 
V. National Bank, 96 U. S. 611, 618, 24 L. Ed. 855 ; Washington v. 
Opie, 145 U. S. 214, 12 Sup. Ct. 822, 36 L. Ed. 680; De Estrada v. 
San Felipe I>nd & Water Co. (C. C.) 46 Fed. 280 ; Naddo v. Bardon, 
51 Fed. 493, 2 C. C. A. 335. It is proper to observe also in this con- 
nection that according to the bill the property of the complainant was 
worth at the time of the foreclosure sale $8,000 over and above the 
incumbrance thereon. 

In cases of this nature the delay that will bar relief is not neces- 
sarily measured by the statute of limitations. It may be a delay for 
a much shorter period, depending upon the particular circumstances 
in each case. Thus it is proper to consider whether one of the parties 
thereto or an important witness therein has died since the trial thereof, 
so that thereby important testimony has been lost to the adverse party 
(Foster v. Mansfield Coldwater, etc., Railroad, 146 U. S. 88, 100, 
13 Sup. Ct. 28, 36 L. Ed. 899), or whether the property has largely 
increased in value since the sale thereof on the judgment or decree 
(Connely et al. v. Rue et al., 148 111. 207, 35 N. E. 824), or whether it 
has been sold to a third person, so that the rights of a purchaser in- 
tervene (Graham v. Boston, Hartford & Erie R. R. Co., 118 U. S. 
161, 179, 6 Sup. Ct..l009, 30 L. Ed. 196; Harwood v. Railroad Com- 
pany, 17 Wall. 79, 21 L. Ed. 558; Hayward v. National Bank, 96 U. 
S. 611, 24 L. Ed. 855). In this case it appears affirmatively from the 
bill that the complainant had no défense to the suit of foreclosure. It 
is not denied that the money for which the decree was taken was due 
and owing to the plaintiff therein. It also appears from the bill that 
the property in controversy was at the time of the commencement of 
this suit of the value of $20,000, whereas, at the time of the fore- 
closure sale, it is alleged to hâve been of the value of $10,000. It 
is alleged in the bill that the appellee purchased the property from the 
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purchaser at the sheriff's sale, and paid therefor the sum of $2,050, 
and while the appellee cannot claim to stand in the attitude of an in- 
nocent purchaser, since he took by quitclaim deed (Low v. Schaffer, 
34 Or. 339, 33 Pac. 678), he is nevertheless a purchaser upon a record 
which upon its face was free from defects, and one whose rights would 
be afïected by the rehef which is sought, and that fact is to be taken 
into account in determining the question of lâches. Evers v. Watson, 
156 U. S. 527, 536, 15 Sup. Ct. 430, 39 h. Ed. 520. The appellant 
herein had notice of the foreclosure suit as early as October, 1898. 
The records were public, and at ail times accessible to her. Every- 
thing which she now complains of was discoverable upon examination 
thereof. She could then hâve ascertained ail of the facts in regard to 
the sale in ample time to hâve redeemed therefrom. The possession 
of the means of knowledge was équivalent to knowledge itself . Hav- 
ing had the opportunity of knowing, she cannot now avail herself of 
her failure to acquire actual knowledge of the facts. A much shorter 
period of inaction than hère has in similar cases been held ground for 
the déniai of relief. Evers v. Watson, 156 U. S. 527, 15 Sup. Ct. 430, 
39 L. Ed. 520; Parker v. Dacres, 130 U. S. 43, 9 Sup. Ct. 433, 32 
L. Ed. 848; Boone County v. Burlington, etc., Railroad, 139 U. S. 
684, 11 Sup. Ct. 687, 35 L. Ed. 319 ; Brown v. County of Buena Vista, 
95 U. S. 157, 24 L. Ed. 422; Quinn v. Jenks, 88 Hun, 428, 34 N. Y. 
Supp. 962 ; Connely et al. v. Rue et al., 148 111. 207, 35 N. E. 824. 
The decree is affirmed. 



GLINN V. UNITED STATES. 

(Carcuit Court of Appeals, Seventh Circuit. January 5, 1910.) 

No. 1,5T1. 

1. PosT Office (| 49*) — Pbosecution foe Using Mails to Defeaud— Sur- 

FiciENCT OF Evidence. 

A conviction on an indictment for using the mails to defraud, in viola- 
tion of Rev. St. § 5480 (D. S. Comp. St. 1901, p. 3696), which charged that 
défendant falsely represented to the persons intended to be defrauded by 
letters and eirculars sent through the mail that she was conductlng a fair, 
honest, and bona fide matrimonial agency, well knowing that she was not, 
held sustained by évidence showing that she inserted false advertise- 
ments in newspapers, purportlng to hâve been inserted by a man or woman 
of wealth who desired to marry, and in reply to answers received through 
the mail sent letters and eirculars representing that she conducted 
a matrimonial bureau, and had many clients of wealth of both sexes, 
and thereby obtalned from persons so addressed a fee of $5 each for mem- 
bership in s'uch bureau and to be introduced to sueh clients of wealth, 
when in fact, so far as shown, none were ever so introduced, and no mar- 
riages resulted, and défendant made no attempt to carry out the promises 
made. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. | 86; Dec. Dig. 
$49.* 

Nonmallable matter, see note to Timmons v. United States, 30 O. C. 
A. 79.] 

2. Ceiminal Law (§ 1170*) — Appeai, — Review— Habmless Erboe. 

The exclusion of certain original letters ofCered in. évidence by the de- 
fendant in a criminal case held not prejudicial, where a tabulation of the 

•?or other cases see same topic £ S nVmbsb In Dec. & Am. Dlga. 1907 to dats, & Rep'r Indexes 
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contents of such letters made by défendant was received in évidence, the 
correctness of which was not disputed, and whicti as fuUy establislied the 
only fact for which the letters were compétent as would the letters them- 
selves. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 314G, 3147 ; 
Dec. Dig. § 1170.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

E. I/. Glinn was indicted and convicted for a criminal offense, and 
brings error. Afïirmed. 

The writ of error is to reverse the judgment of the District Court, 
sentencing plaintiff in error to a term of one year in the House of Cor- 
rection of the City of Chicago, and to pay the costs of the prosecution, 
upon her conviction by a jury of an offense within section 5480, Rev. 
St. (U.S.Comp. St. 1901, p. 3696). 

The indictment charges that plaintiff in error, 

"had devlsed a seheme and artifice to defraud one Harrlson Miller, then rési- 
dent at Clarion, in the State of lowa, one Abbia N. P. Nix, then résident at 
St. Louis, in the State of Missouri, one Silas L. Chandler, then résident at 
Bicknel, in the State of Indiana, and a class of persons then résident within 
the said United States not capable of being resolved into individuals, and not 
capable, by reason of their great number, and by reason of a want of infor- 
mation on the part of the said grand jurors, of being named in thls indict- 
ment, that Is to say, such of the persons being desirous of marrying as should 
make answer to certain advertisements Inserted and to be inserted and to be 
caused to be inserted by her, the said E. L. Glinn, in divers newspapers and 
public prints throughout the said United States of the kind and character 
and in substance and to effect following (except that in some instances It 
would be the advertisement of a woman desiring a husband), to wit : 

'Matrimony — Wealthy manufacturer wishes congenial, liome-loving wîfe; 
no objection to lady employed; object matrimony. Hill, 2208 Wabash Av., 
Chicago.' 

—which said seheme and artifice was a seheme and artifice which the said 
E. L. Glinn then had devised to defraud the said persons so intended to be 
defrauded as aforesaid by inserting and causing to be inserted in divers 
newspapers and public prints in différent parts of the said United States 
fictitious and pretended advertisements of the kind and character above set 
forth (except that in some Instances it would be the advertisement of a wo- 
man desiring a husband) ; by causing the letters, correspondenca and com- 
munications answering and replying to said advertisements, and inquiring 
about the same, to be sent and delivered to her, the said E. L. Glinn, at Chi- 
cago aforesaid ; by replying to said last-mentioned letters, correspondence 
and communications ; by falsely representing and pretending to the said 
persons so intended to be defrauded respectively, by and through correspond- 
ence and cireulars (and causing said persons to believe) that she, the snid 
B. L. Glinn, under the name and style of Glinh's International Correspondii'.jî 
Association, was conducting and carrying on at Chicago aforesaid a fnir, 
honest and bona flde matrimonial agency; that she, the said E. L. Glinn, 
under the said name and style, had numerous wealthy, lady and gentlemen 
clients who respectively had requested her to find for them loving llfe com- 
panions (husbands or wives as the case might be) ; that the said Glinn's 
International Corresponding Association had a great many wealthy mem- 
bers of ail âges, descriptions and nationalities enrolled upon its books ; that 
if the said persons so intended to be defrauded respectively would send and 
pay to her, the said E. L. Glinn, under the said name and style, a member- 
ship fee of flve dollars, she, the said E. L. Glinn, under the said name and 
style, would place "them respectively in communication with wealthy mem- 

*For other cases see same topio & S numbek in Dec. & Am. Digs. 1907 to date, & Repr Indexes 
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bers of sald association (men or women as the case might be), and would 
continue Introduclng them respectîvely to wealthy members of sald associa- 
tion (men or women as the case might be), without further charge untll she, 
the said E. L. Glinn, under the said name and style, had found for them 
respectîvely suitable husbands or wives (as the case might be) ; by falsely 
representing and pretending to said persons so Intended to be defrauded re- 
spectîvely that she, the said B. L. Glinn, under the sald name and style, had 
lady and gentlemen clients (as the case might be), who respectîvely were 
about to take business trips that would take them near the locality of the 
said persons so intended to be defrauded respectîvely and that would make It 
possible to arrange for a personal meeting at an early date between sald 
clients respectîvely and the said persons so intended to be defrauded re- 
spectîvely ; whereas in truth and in f act (as the said grand jurors charge 
the faots to be), at the time of the devlsing of the sald scheme and artifice, 
at the several tlmes of the coœmltting of the several offenses hereafter In 
this indlctment set forth, as the said E. L. Glinn at ail of said times well 
knew, she, the said E. L. Glinn, under the name and style of Glinn's Inter- 
national Corresponding Association, or under any other name, was uot 
conducting and carrj'ing on at Chicago aforesaid or elsewhere a fair, honest 
and bona fide matrimonial agency ; and she, the said E. D. Glinn, under the 
said name and style, or under any other name and style, dld not hâve nu- 
merous wealthy lady and gentlemen clients, who respectîvely had requested 
her to flnd for them loving, life companlons (husbands or wlves as the case 
might be) ; and the said Glinn's International Corresponding Association 
dld not hâve a great many wealthy members of ail âges, descriptions and 
nationallties enroUed upon Its books, and dld not hâve any wealthy members 
of any klnd enroUed upon its books, or desiring to secure husbands or wives 
( as the case might be) ; and if the said persons so intended to be defrauded 
respectîvely would send and pay the sald E. L. Glinn, under said name and 
style, or under any name or style, a membership fee of five dollars, she, the 
said E. L. Glinn, under the said name and style, or under any other name, 
would not place them respectîvely in communication with wealthy members 
of sald association (men or women as the case might be), and would not con- 
tinue introduclng them respectîvely to wealthy members of said association 
(men or women as the case might be) without further charge until she, the 
said E. h. Glinn, under the sald name and style, or under any other name, 
had found for them respectîvely suitable husbands or wives (as the case 
might be), and the said E. L. Glinn, under the said name and style, or under 
any other name, would not, and intended not to, iutroduce the said persons 
so intended to be defrauded respectîvely to, or place them in communica- 
tion with any wealthy persons of the opposite sex desiring marriage, and 
she, the said E. L. Glinn, did not Intend to, and would not, find and secure 
wealthy husbands or wives (as the case might be) for the said persons so 
intended to be defrauded ; and neither the sald E. L. Glinn, nor the said 
association had done anything or accompllshed anything at ail in furnlshing 
men with wealthy wives or women with wealthy husbands ; and no wealthy 
men desiring to secure wives and no wealthy women desiring to secure 
husbands had reglstered their names with such association as members of 
said association or enrolled themselves as members of sald association ; and 
she, the said E. L. Glinn, under the sald name and style, did not hâve lady 
or gentlemen clients (as the case might be) who respectîvely were about to 
take business trlps, or any kind of trips, '!iat would take them near the local- 
ity of the said persons so intended to oe defrauded respectîvely, and that 
would make It possible to arrange for a Personal meeting at an early date 
between the said clients respectîvely and the said persons so Intended to be 
defrauded respectîvely, or between any of them; and she, the sald E. L. 
Glinn, under the sald name and style, or under any name, would not secure, 
and intended not to secure. for the said persons so intended to be defrauded 
respectîvely, or for any of them, wealthy husbands or wives (as the case 
might be). And the grand jurors aforesaid, upon their oaths, aforesaid, 
do fuither présent that the said B. L. Glinn intended, by the means afore- 
said, to induce and procure the said persons so intended to be defrauded re- 
spectîvely to send and pay to her, the said E. L. Glinn, under the said name 
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aûd style, the sitm of flve dollars as a fee as aforesaid, and thereby to get 
possession of the moneys arlsing from the collection of sald fées and there- 
upon, that Is to say upon getting possession of said moneys, to convert said 
moneys to the own use of her, the said E. L. Glinn, without rendering to said 
persons therefor such services as she was falsely to represent and prétend 
as aforesaid that she would render to them, and without rendering to said 
persans any thlng or service of value therefor ; and thereby to def raud those 
sald persons of the same moneys; which sald scheme and artifice was a 
scheme and artifice which the said E. L. Glinn, when devislng the same 
and committing ;the several offenses hereafter in thls indictment mentioned, 
Intended to effect, and which said scheme and artifice then and there was a 
scheme and artifice to be eflected, by inelting, by means of the said advertlse- 
ments, the said persons so intended to be defrauded As aforesaid to open com- 
munication with her, the said E. L. Glinn, by means of the Postofflce estab- 
lishment of the said United States, and by thereupon (that is to say, when 
the said persons had opened communication with her, the said E. L. Glinn), 
opening correspondence and communication with those persons respectively 
under the name and style of Glinn's International Corresponding Associa- 
tion per B. L. Glinn, Manager, by means of the Postofflce establishment of 
the said United States." 
The further f aets are stated In the opinion. 

W. Knox Haynes, for plaintiff in error. 

Edwin W. Sims, U. S. Atty., S. S. Shirer, and Wm. E. Medaris, for 
the United States. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts as abovè, de- 
livered the opinion. 

The offense, of which the plaintiff in error was convicted, was the 
sending through the mails of certain letters, set forth in the indictment, 
in furtherance of a scheme to defraud, to be effected by opening cor- 
respondence with persons, résidents of the United States, by means of 
the Postoffice establishment of the United States. The sending of the 
letters was not denied. The alleged scheme to defraud was the com- 
mon one known as a matrimonial bureau or agency, the object of which 
was to bring persons of either sex, desiring to marry, into communica- 
tion with persons of like désire of the opposite sex. 

The initial step taken by plaintiff in error to organize her bureau 
was a pair of advertisements as f ôllows : 

"Matrlmony: Wealthy manufacturc^r wishes congenlal, home-loving wlfe, 
no objection to lady employed ; object matrlmony. Hill, 2208 Wabash Ave., 
Chicago." 

"Wealthy young widow, unlncumbered, fine appearanee, génial and gen- 
erous, seeks husband and advlser. Glinn, 171 E. 22nd Street, Chicago." 

Thèse advertisements were answered by a number of people of both 
sexes, to each of whom a letter was sent, containing, in the case of each 
man inquiring, the photograph of a woman (the same photograph in 
each case), and stating that the lady in question ("the wealthy young 
widow") had asked plaintiff in error to send to this particular man her 
full description and the photograph; adding that the lady was de- 
sirous of finding at once a good moral upright husband, who would 
help her in her business cares; that she was contemplating a business 
trip that would take her "near your locality," in which event it would 
be possible to arrange for a personal meeting at an early date; and 
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asking the person addressed to fill out a description blank enclosed and 
return same with a membership fee of $5.00, which would entitle him 
to the privilège of the association without extra charge. To each 
woman inquiring, a hke letter was sent, enclosing, also, a photograph 
(the photograph of a man— the same to each); adding that the 
"wealthy manufacturer" had asked that this be donc, and stating that 
such wealthy manufacturer was contemplating a business trip in her 
iocality in a short time. 

With thèse letters were sent to the men an additional list of so-called 
lady members, and to the women an additional list of so-called gentle- 
men members, a sample of which is the foUowing: 

"906 — Toung lady, âge 24, complexlon médium, height 5 ft., 4 In., welght 
115 Ibs., widow. Protestant, American, occupation at home. Worth $10,000, la- 
heritanee $15,000." 

"703— Lady, âge 34, complexlon médium, height 5 ft. 5% in., welght 185 
Ibs., widow, Catholic Canadlan. Worth $10,000." 

— and corresponding descriptions of men. 

In this way, during the time the bureau was in progress, and be- 
fore the trial, about three hundred men and three hundred wornen had 
each been brought to join the bureau and pay in their initiation fee. 
As far as the évidence discloses, however, none of the interchanges of 
communications brought about, resulted in marriage. 

The scheme, thus carried out, cannot be said to be in any sensé, 
whether we look at it from the view point of some European coun- 
tries, where matrimonial bureaus are encouraged, or from the view 
point of our own country, where they are considered as against pub-^ 
lie policy, to be a bona fîde matrimonial bureau. The object of the 
bureau was not honestly to bring young men and women into commu- 
nication with each other, that they might hâve an opportunity of de- 
termining whether they suited one another for the purposes of mar- 
riage. The sole object was to get the five dollar membership fee; to 
accomplish which the scheme pictured to the mind of the person ad- 
dressed that the person of the other sex presented would be a désirable 
mate; had an attractive personality (for the photograph used was an 
attractive one); and was in comfortable circumstances — a mental pic- 
ture that had no basis in the facts. 

Error is assigned that there was no proof submitted to the jury sus- 
taining the indictment, and that plaintif! in error's motion, to instruct 
the jury to find a verdict of not guilty, ought therefore to hâve been 
sustained. The indictment avers that plaintifï in error falsely rep- 
resented to the persons intended to be defrauded that she was "con- 
ducting and carrying on, at Chicago aforesaid, a fair, honest and bona 
fide matrimonial agency," well knowing that she "was not conducting 
and carrying on, at Chicago aforesaid, or elsewhere, a fair, honest and 
bona fide matrimonial agency." There was no demurrer to the in- 
dictment as a whole ; nor to >this part of it, as insufficient or indefinite ; 
and no motion for a bill of particulars; plaintiff in error going to trial 
upon this averment and its traverse, as if this were a sufficient particu- 
larization of the scheme to defraud alleged. Whether, undeir thèse 
circumstances, a conviction based upon a scheme so generally pre- 
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sented would stand, we need not décide, for, accepting the issue of the 
indictment as framed by plaintifï in error, viz; tiiat the only alleged 
false représentations traversed were those relating to the "wealth" of 
the persons presented, the issue thus submitted vvas whether plaintifï 
in error intended, or did not intend, to introduce to persons addressed 
the "wealthy" persons of the other sex — an issue of fact submitted 
to the jury, not alone upon the circumstance that a few persons of 
wealth had gotten upon the books of plaintifï in error, but upon ail the 
other circumstances of the case, including this one, for instance, that 
a man who testified that he paid his money to be brought into com- 
munication! with the "wealthy widow," was actually put into communi- 
cation with one earning her living by domestic service — circumstances 
amply justifying the verdict of a jury that it was not the intention of 
plaintifï in error to introduce the persons responding to other persons 
of wealth. And the verdict of the jury being thus amply supported, 
must be accepted as a verdict that the averments of the indictment in 
this respect were proven according to the rules of law. 

Error is assigned that certain original letters, written by so-called 
members to plaintifï in error, were ofïered and rejected. This is true, 
but it is also true that plaintifï in error was permitted to put in évidence 
ail the books and records in the case, including (for the records were 
made up, among other things, from thèse letters) the contents of the 
letters rejected; and there is nothing in the record that shows that 
there was any issue presented to the jury, or any contention made, 
that the records were not a true tabulation of the letters ; from which 
it follows that plaintifï in error was permitted to put fully before the 
jury the only fact — the character of her business — for which the let- 
ters might hâve been compétent ; and as to thèse evidentiary facts there 
was no dispute. We do not think that, under thèse circumstances, the 
rejection of the letters was prejudicial error. 

Other errors are assigned, such as remarks made by the Court dur- 
ing the trial and in the instructions to the jury, but none of them pré- 
sent any substantial error. 

The judgment of the District Court is 

Afïirmed, 



GOODING V. BEÎD, MURDOOK & 00. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1910.) 

No. 1,550. 

1. Ne Exeat (§ 3*)— CoNSTiTiiTioNAi, Law (§ 88*)— Jurisdiction to Issue 

WeIT— CONSTITUTIONAL PROVISIONS. 

In a suit in eguity for an aceountlng under a contract and for a re- 
ceiver for the property embraced in the contract, a part of which is In 
a forelgn country, as an appropriate process toward preserviug the prop- 
erty and compelling its delivery to the recelver to abide the final decree, 
the court has power to issue a wrlt of ne exeat, and such wrlt is not a 
violation of a constitutional provision prohlMting imprisoument for debt. 

[Ed. Note. — For other cases, see Ne Exeat, Cent. Dig. §§ 3-6 ; Dec. Dig. 
I 3;* Constitutional Law, Cent. Dig. §§ 150-151; Dec. Dig. § 83.*1 

•For otber cases see same topie & § numbeu in Dec. & Am. Digs. 1!)07 to date, & Rep'r Inde>:c:i 



QOODIKG V. RKID, MURDOCK & 00. 



685 



2. IwJtrNCTioN (§ 32*)— Restkaininq Action at Law— Protection or Coubt's 

JURISDICTION. 

À court of equity, whlch bas Issued a wrlt of ne exeat, bas power to 
enjoln the prosecutlon of an action at law, brought In anotber court 
pending tbe equlty suit, tO recover damages for false Imprisonnaent under 
such writ; such equity court bavlng power in the pending suit to re- 
dress any wrong sustained by tbe wrongful issuance of its process, and 
exclusive jurlsdiction to do so. 

[Ed. Note.— For other cases, see Injunctlon, Cent. Dig. §§ 69, 72, 73; 
Dec. Dig. § 32.*] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by Reid, Murdock & Co. and others against Fred- 
erick Charles Gooding. From an order granting an injunction, de- 
fendant appeals. Affirmed. 

Tbe appeal Is frOm an order of the Circuit Ctourt enjolnlng appellant, bis 
agents and solicitors, from furtber prosecuting against api)ellees a suit at 
law in the Circuit Court of Cook County (and from instituting and attempt- 
ing to Institute, or prosecute, any suit at law) on account of, or based upon, 
appellant's alleged false imprisonment under a wrlt of ne exeat, issued in the 
suit in equity of appellees against appellant, now pending in the sald Cir- 
cuit Court of the United States for tbe Northern District of Illinois, in wbicb 
suit tbe order appealed from was entered. 

Tbe suit in equity Is by appellee, a corporation under tbe laws of Illinois, 
against appellant, a citizen of Great Brltaln, and Is for an accounting by ap- 
pellant to appellee, on account of a contract entered Into between tbem re- 
specting tbe purcbase and sale, by appellant, for and on account of bimself 
and appellee, of olives growing In tbe Kingdom of Spain ; for a receiver to 
take charge of ail tbe olives, accounts and blUs recelvable, moneys, crédits, 
effeets and property of every kind, growing ont of said contract, whetber in 
the city of Seville, in the Kingdom of Spaln, or elsewbere; for a cancella- 
tion and termination of tbe contract; and for an injunction restralning ap- 
pellant from sulng appellee upon, or setting up or clalming, any rigbt under 
sald contract ; as also for a wrlt of ne «xeat republlca, forbidding appellant 
from departing without the jurlsdiction of tbe Court until bis compllauce 
wltb, and performance of, ail the orders and decrees thereln entered. 

Thereupon, after bearing upon a motion therefor, a receiver was appointed, 
and appellant directed to transfer and deliver the moneys, olives and other 
property, referred to In the bill, and also directed not to take any steps to 
prevent the receiver from procurlng tltle to, or obtalnlng possession of same, 
said order of possession extending to the olives In tbe Kingdom of Spain as 
well as elsewbere. At the same time a writ of ne exeat was issued, restraln- 
ing appellant from departing ont of the Jurlsdiction of tbe Court, the said 
writ being marked for securlty In the sum of One Hundred and Forty Thou- 
sand Dollars; which securlty was given and accepted. 

In due time, motion to quash tbe writ of ne exeat was made and overruled ; 
and upon tbe receiver's report to the Court tbat he had possession of ail the 
property prayed for in the bill, including tbe olives in tbe Kingdom of Spain, 
the appellant was released and discharged upon giving bond in the sum of 
Ten Thousand Dollars that he would not départ from tbe jurisdietîon of the 
Court, except upon the condition that he would personally appear before, 
and surrender bimself to Its jurlsdiction after he had been so ordered to do; 
whereupon tbe suit, restrained by tbe order appealed from, for $100,000 daia- 
Rges for false imprisonment, was brougbt In tbe Circuit Court of Cook Comity 
by appellant against appellees. The further facts will be found in tbe opin- 
ion. 

Almon W. Bulkley, for appellant. 
Isaac H. Mayer, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

•i^or other cases see same topic & j hv'^bsr in D«c. & Am. Li^s. I!i07 to date, & Rep'r 'ndexei 



686 177 FEDERAL REPORTEE. 

GROSSCUP, Circuit Judge, after stating the facts as above, delîv- 
ered the opinion. 

The equity suit, in which the writ of ne exeat was .issued, is still 
pending. The immédiate question before us is whether, pending such 
suit in equity, an independent action at law for false imprisonment, 
growing out of the exécution of the writ, can and ought to be en- 
joined; and this question dépends largely on whether, as an appropri- 
ate process of furthering the jurisdiction and orders of the equity suit, 
the issuance of a writ of ne exeat is coram non judice. 

The chief arguments made against the writ are, that it amounts to 
imprisonment for debt, and that there is no imprisonment for debt 
in Illinois ; that it will be issued only when the demand sought to be 
enforced is certain in its nature, actually payable, and not contingent; 
and that it will not be issued in an action for an accounting, unless 
there is an admitted balance due by the défendant to the plaintiff ; ail 
of which arguments, except the fîrst, challenge not the jurisdiction of 
the Court to issue, but the sufficiency of the case made out in such 
Court to call for the exercise of its jurisdiction, and are therefore 
imraaterial hère, because this is not an appeal from the order issuing 
the writ, nor from the order denying the motion to quash the writ. 
nor from any order involving àppellant's right to an assessment of 
damages in the equity suit, on account of the issuance of the writ, but 
an appeal from an order that forbids appellant from going into any 
Court, other than the Court from which the writ was issued, to déter- 
mine thèse questions. And granted that the Court had jurisdiction to 
issue the writ, and that it had power to protect this jurisdiction so as to 
make it ail inclusive of the questions that might arise thereunder, in- 
cluding the question of damages ; thèse questions are not questions that 
arise on this appeal. 

(1) Did the equity court hâve power, as an appropriate process to- 
ward preserving the property brought by the bill within its jurisdic- 
tion, compelling a delivery to the receiver, and to prevent an évasion 
of its order, to issue the writ? We think it did. The constitutionaî 
provision regarding imprisonment for debt does not prohibit the exer- 
cise of équitable process for the purposes named. Dean v. Smith, 23 
Wis. 483, 99 Am. Dec. 198. The writ is one of right (3 Story's Eq- 
Jurisp. [lOth Ed.] § 1469), and as said in the préface to Warner's Ist 
Am. Ed. of Beames' Ne Exeat Regno, is little more than an order to 
hold to équitable bail, the party generally getting rid of it by giving 
security to abide the event ôf the litigation. And in a number of cases 
in this côuntfyj as an appropriate équitable process, the writ has been 
utilized and sustained. Patterson v. McLaughlin, 1 Cranch, C. C. 353, 
Fed. Cas. No. 10,828 ; Union Mutual Life Ins. Co. v. Kellogg, 34 Fed. 
Cas. 611, No. 14,373; In re Rosser, 101 Fed. 562, 41 C. C. A. 497; 
Dean v. Smith, supra. 

In Enos v. Hunter, 4 Gilman (111.) 311, it was said: 

"Where the relief sought conld be efïected by acting directly upon the per- 
son of the défendant, the court of chancery has iiever hesitated to entevtain 
the bfU where the défendant Is found within its juvisdlction. whether the sub- 
ject-matter of • the controversy be within its control or not. Of this char- 
acter are those cases where the courts hâve compelled spécifie performance 
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of contracta for the convçyance of, or relating to land which Is situated be- 
yond Its jurlsdletion. And in such cases the court wlll compel a conveyance 
to be exeeuted, in such manner and form as may be prescribed by the law of 
the country where the land is situate. And if need be, in order to effect this, 
they will prevent the défendant from leaving the jurisdiction of the court, pea- 
dente lite, by a writ of ne exeat." 

In Mitford & Tyler's PL and Pr. in Equity, p. 144, it is said : 

"For the purpose of preserving property In dispute pending a suit, or to 
prevent évasion of justice, the court either makes a spécial order on the sub- 
ject, or issues a provisional writ; as * * * the writ of ne exeat regno 
to restrain the défendant from avoiding the plaintiffs demands by qultting 
the Kingdom." 

In a note to Section 865, Gibson's Suits in Chancery (1907), it is 

said: 

"It would seem that a ne exeat is a writ necessary for the purposes of 
Justice when the défendant, by leaving the state, can defeat the power of 
the court to grant effectuai relief, or évade the relief granted; especially 
virhen the relief consists in compelling the défendant (1) to exécute to the 
complainant a deed for land, or other property, situate in another state, or 
♦ ♦ • (4) to do some other act which the court could not effectually do 
by tHe direct and Inhérent opération of its own decree. The object of the 
writ is to enable the court to act upon the person of the défendant in such 
cases. I Barb. Ch. P. 647, 651, 652; 2 Dan. C5h. Pr. 1698, note; 2 Sto. Eq. 
Jur. §1 1471, 1472, note." 

That the writ was not coram non judice, seems clearly, by thèse 
authorities, to be established. 

(2) Had the equity court, in pursuance of its power to issue the 
writ, power to enter the order appealed from, restraining the law court 
from proceeding with the action at law ? The question, as we hâve al- 
ready said, is not, Shall a "Fédéral Court" restrain the "State Court," 
but shall a Court of equity restrain a Court of law from taking juris- 
diction of a complaint, by a party to the equity suit, that one of the 
processes of the Court of equity, issued against him, was wrongfully 
issued, and undertaking to redress that wrong? The question has been 
up in England in Aston v. Héron, 2 My. & K. 390, 39 Eng. Reprint, 
393, aiid in Prowd v. Lawrence, 1 Jac. & W. 656. In the first of thèse 
cases. Lord Brougham, Lord Chancellor presiding, speaking to the 
question above stated, says : 

"The Court excludes ail other jurisdiction In everything relating to its 
proeess, not only preventing any other Court from judging whether or not 
its orders were regular, but from examining into the regularity of their ex- 
écution ; and not only preventing such examlnation, but shutting out redress 
at any hands but its own, where a wrongful act is admitted to bave been 
done under color of obeying Its commanda. It assumes to be the only Judge 
of ail that regards the issulng and the exécution of its own orders. Whether 
or not it be necessary that the Court should enjoy this jurisdiction,. and hâve 
the power of enforcing it, exclusive of ail interférence, even where its orders 
cannot be said to hâve been obeyed, but rather bave been colorably used as 
a pretext for wrong-doing, it it Is now too late to Inquire. The question has 
been settled long ago." 

And in the second of thèse cases, speaking to the same question, 
Eldon, Lord . Chancellor, says: 

"In tnis case an attachment, under which the défendant was taken un 
issued regularly, and, upon bis application, it was afterwards discharged!, 
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with costs. No application was made to thls court, to visit the proceeding 
upon the parties concerned; but tlie défendant, after tlie attachment is dls- 
charged, brings an action at law for damages, and a motion is now made to 
me for an injunctiou to restrain him, brevi manu, from going on witti it. I 
need not point out the importance of the question, because it is one between 
thls court and the rlght of the subject to ask of a jury, whether he is not en- 
tltled to damages for belng deprived of hls llberty. It was stated that tliere 
was a case in Vernon, in whlch it had been expressly laid down that the 
court would not permit such an action to go on. That was a very stroug case. 
The ground there talien was, that the court would not sufCer its process to 
be examined by any other court ; and that a court of law could linow noth- 
Ing of it." 

"But this does not mean, that the persons concerned wlU not be obliged to 
malîe the party satisfaction ; ohly that it must not be done by an action at 
law. It Is impossible, from the nature of the thing, that they can try the 
regularity of an attachment in a court of law. The injunctlon must be, 
without préjudice to any application that the défendant may be advised to 
make for compensation, or the costs at law." 

The référence of Lord Brougham, to the question as one settled 
"long ago," and now "too late" to inquire into, is a référence probably, 
at least in its origin, to the celebrated contest between Lord Chief Jus- 
tice Coke and Lord Chancellor EUesmere, in the time of James 1, as to 
whether a court of equity could restrain a judgment at law in which, 
as stated in Vol. 1, p. 5, Ames' Sélection of Cases in Equity Juris- 
diction, foot note, "Lord EUesmere's triumph was complète." 

In this country, in Mackay v. Blackett, 9 Pàige Ch. (N. Y.) 437, Wal- 
worth, Chancellor, speaks as follows: 

"It [the court] must restrain of course ; otherwlse It permits its own orders 
to be rescinded and its jurisdlction to be questioned — its orders to be re- 
soinded indirectly and not by the superior court of appeal ; its jurisdlction 
to be questioned by courts of inferlor or co-ordinate authority." 

Also Reynolds v. Corp., 3 Caines (N. Y.) 368 (Chief Justice Kent). 

And in Foster's Fédéral Practice (Third Edition) Vol. 1, § 263, 
treating specifically of the practice in obtaining the writ of ne exeat, 
the author concludes : 

"The discharging order usually enjoins the défendant from brlnging an 
action of false Imprlsonment (citing Darley v. Nlcholson, 2 Dr. & War. 86) ; 
and the prosecution of such an action may be restrained by a subséquent or- 
der (same citation)." 

This is sufficient authority, it seems to us, to settle the question in 
favor of the Court of equity's right to enjoin. Upon principle the 
right ouglit to exist. It does not deny to the person, against whom the 
process bas been issued, his right to redress; for, contrary to the 
wrong sued upon in the ordinary action for false imprisonment, the 
party has redress in the Court that issues the process. There is no 
need, therefore, that he bave the right to bring an action for false im- 
prisonment. On the other hând, the need is imperative that a Court 
of equity, issuing process in furtherance of its purposes, and within 
its jurisdiction, shall not be hampered by collatéral inquii-y, in other 
Courts, as to the legality of such process, or the sufficiency of the 
grounds upon which it was issued. For conflicts of that kind, pro- 
ceeding with vàrying fortunes in the différent Courts, besides weighing 
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down litigation with additional expansé, can resuit only in making 
those things uncertain that ought, at every stage of the proceeding, to 
be capable of being reduced to certainty. Equity Courts, subject to 
such procédure, would no longer be the masters of their writs. 
The decree appealed from is affirmed. 



UNITED STATES ex rel. OHANIN y. WILLIAMS, Immigration CJom'r. 

(Circuit Court of Appeals, Second Circuit March 17, 1910). 

No. 28T. 

AxiENS (54*) — Immigrants Excluded — Liabilitt to Become a Public 
Ohakge— Admission Dndeb Bond— Discrétion. 

The exercise by ttie Secretary of Commerce and ,Labor of the discre- 
tionary power conferred in him by Immigration Act Feb. 20, 1907, c. 
1134, § 26, 34 Stat. 906 (U. S. Conip. St. Supp. 1909, p. 463), to admit alien 
Immigrants after a finding that they are likely to become a public charge, 
if otherwise admissible, on the giving of a suitable bond, or his refusai 
to exercise such power, is not reviewable by the courts. 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. § 112; Dec. Dig. î 
54.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Action by the United States, on relation of Hannah Chanin, against 
William Williams, as Commissioner of Immigration. From an or- 
der dismissing a writ of habeas corpus, relater appeals. Affirmed. 

Kahn & Hegt (Herfnan Kahn, of counsel), for appellant. 
Henry A. Wise, U. S. Atty. (G. H. Dorr and D. D. Walton, Jr., 
Asst. U. S. Atty., of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The appellants are alien immigrants, 
who arrived at this port in the steamship Ryndam in November, 1909. 
The husband and father arrived by the same boat and was admitted to 
the country without much difficulty, because he traveled second class. 
The appellants, however, came in the steerage and were taken to Ellis 
Island. They came over in différent parts of the steamship through 
no fault of their own, but because at the last moment it was discovered 
that the accommodations which the ship's agents had promised could 
not be furnished. As there was only one bunk in the second cabin, and 
the wife could not leave the small children, the husband took it, and the 
others kept together in the steerage. At Ellis Island the physician 
certified that appellant Hannah has "chronic Bright's disease which af- 
fects ability to earn a living; also has valvular disease of the heart 
which affects ability to earn a living." A board of spécial inquiry ex- 
amined the husband as to his financial condition, and upon such ex- 
amination and the certificate found that the relators were likely to be- 
come public charges. An appeal was taken to review this finding, but 
without success, and the conclusion that relators are within the ex- 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
177 F.-- 44 
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cluded class, "persons likely to become a public charge," cannot be 
hère disputed. 

Section 26 of the immigration act of February 20, 1907 (34 Stat. 
906, c. 1134 [U. S. Corap. St. Supp. 1909, p. 463]), provides: 

"That any alien Ilable to be excluded because likely to become a publie 
charge, or because of physical disabillty otber than tuberculosls or a loath- 
some or dangerous contagious disease may, If otherwlse admissible, neverttie- 
less be admitted In the discrétion of the Secretary of Commerce and Labor 
upon the glving of a suitable and proper bond or undertaliing, approved by 
said Secretary In such amount and containing such conditions as he may 
prescribe," etc. 

In accordance with the provisions of said section the relators ap- 
plied for relief, offering to submit évidence of the financial condition 
and eaming ability of the husband, father, and brothers of Mrs. Chan- 
in, and adding : 

"We respectfully submit that the discrétion of your department should 
properly be exercised In favor of the aliéna and for admission under bond, 
which we are ready to furnlsh." 

A further hearing was thereupon had before the board of spécial 
inquiry, which took testimony as to financial conditions and as to the 
circumstances under which they failed to corne ail in the same cabin. 
The acting commissioner at this port advised against admission un- 
der bond. His certificates and ail the évidence in the case were laid 
before thé Secretary of Commerce and Labor. Relator's counsel had 
an interview with the commissioner, and was informed by the latter 
that it was the practice of the department to admit persons under 
bond only in cases of séparation of family. Attention was then called 
to the fact that, if relators were excluded, the husband being admitted, 
there would be a séparation of family in this case. In reply the com- 
missioner stated that relators were not entitled to considération, be- 
cause the husband "had corne surreptitiously into the country. On De- 
cember 13, 1909, the acting Secretary of Commerce and Labor denied 
the application for admission. 

The matter of admission under bond of a person once found to be 
likely to become a public charge is by the statute confided to the Sec- 
retary, and we do not see why his refusai to admit is not an adverse 
exercise of such discrétion in any particular case. His reasons for re- 
fusai may or may not seem persuasive to a court ; but it is to him, not 
to the court, that Congress has. confided the discrétion. 

The order is affirmed. 
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PITTSBURGH MFG. CO. v. LUDLOW VALVE MFG. CO. 

(Circuit Court of Appeals, Third Circuit. January 4, 1910.) 

No. 83 (1,252.) 

Appeai, and Ehrob (§ 1207*) — Proceedinqs Afteb Reversai, and Remand— 

■ CONFOKMITY OP DeCREE TO MANDATE. 

A decree of a Circuit Court, entered after a reversai and remand by the 
Circuit Court of Appeals, aflBrmed, as in strict conformity to tlie opinion 
and mandate of the appellate court 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dlg. i 4696; 
Dec. Dig. § 1207.] 

Appeai from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Suit in equity by the Ludlow Valve Manuf acturing Company against 
the Pittsburgh Manufacturing Company. Decree for complainant, 
and défendant appeals. Affirmed. 

See, also, 166 Fed. 26, 92 C. C. A. 60. 

Robert D. Totten and James I. Kay, for appellant. 
Louis Marshall, for appellee. 

Before GRAY and LANNING, Circuit Tudges, and J. B. McPHER- 
SON, District Judge. 

PER CURIAM. This appeai is taken from the decree finally en- 
tered in this case March 28, 1908, after the reversai by this court of 
the décision of the court below: We think the decree appeai ed from 
is in strict conformity with the opinion and mandate of this court 
(166 Fed. 26, 92 C. C. A. 60) heretofore rendered and issued. Indeed, 
the decree, as rendered, grants to the complainant a minimum of the 
protection to which this court considered it entitled, and the decree 
•below is therefore affirmed. 



GORMLET & JEFFERT TIRE OO. v. UNITED STATES AGENOT et al. 

CCircuit Court of Appeals, Second Circuit. Mardi 21, 1910.) 

No. 139. 

1. Patents (§ 327*) — Sititb fob Infringement— Efpbct dp Priob Adjudica- 
tion IN Anothee Circuit. 

The importance of seeurlng uniformity in the law as administered to 
the several circuits in patent causes is so great that a décision of a Cir- 
cuit Court of Appeals in one circuit should be followed by that of another 
circuit In every case where the questions presented can falrly be regard- 
ed as doubtful. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dig. § 327.* 

Effect of prlor adjudications In patent Infringement sults on Circuit 
Court of Appeals, see notes to National Cash Register Co. v. American 
Cash Register Co., 3 C. C. A. 565 ; Amberg File & Index Co. v. Shea Smith 
& Co., 27 C. C. A. 247 ; United States Freehold Land & Emigration Co. t. 
Gallegos, 32 C. C. A. 475.] 



*For other cases see same topic & S numbee in Dec. & Am . Dlgs. 1907 to date, & Rep'r Index 
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2. Patents (S 328*) — Infringement— Rubbke Tiees. 

Tbe Jeffery patents, No. 454,115 and No. 558,956, for pneumatlc wheel 
tires, held not infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Gormley & Jeffery Tire Company against the 
United States Agency and others. Decree for défendants (169 Fed. 
831), and complainant appeals. Affirmed. 

The decree of the Circuit Court dismissed a bill charging the in- 
fringement of letters patent No. 454,115, dated June 16, 1891, and 
No. 558,956, dated April 38, 1896, issued to Thomas B. Jefïery for im- 
provements in wheel tires. 

Livingston Gifford, for appellant. 
F. R. Coudert, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Thèse patents were before the Circuit Court for 
the Western District of Pennsylvania and the Circuit Court of Appeals 
for the Third Circuit in the suit of the présent complainant against the 
Pennsylvania Rubber Company, and the opinions of those courts are 
reported in 155 Fed. 98â and 161 Fed. 337, 88 C. C. A. 308, respec- 
tively. The Circuit Court held that the défendants' tire in that suit 
did not infringe the patents, and its décision was afhrmed by the Cir- 
cuit Court of Appeals. 

It is conceded that the tire which was held not to infringe in the 
Pennsylvania case was practically the same as that of the défendants 
in this case, and the records in the two cases are not substantially dif- 
férent. So at the outset we find décisions in the Third Circuit directly 
against the contentions of the complainant. The décision of the Cir- 
cuit Court of Appeals for the Third Circuit is entitled to the greatest 
respect in this court, as is also the décision to the same effect of the 
Circuit Court. The high standing of those courts would give weight 
to their opinions upon any subject. But, more than, that, the impor- 
tance of securing uniformity in the law as administered in the several 
circuits in patent causes is so great that a décision of a court of co- 
ordinate jurisdiction should be followed by this court in every case 
where the questions presented can fairly be regarded as doubtful. 
Pratt V. Wright (C. C.) 65 Fed. 99 ; Enterprise Mfg. Co. v. Deisler, 
(C. C.) 46 Fed. 855. 

With respect to the first patent in suit, the most we can say is that, 
had the question been presented to us in the first instance, it is by no 
means certain that we would hâve given the patent so narrow a con- 
struction as to exclude infringement. There is much ground for con- 
tending that the flanges of défendants' structure are the "hooked 
edges" of the claims. Still, in the Pennsylvania case Judge Buffington 
in the Circuit Court considered the claims in connection with the spé- 
cifications, and held that they covered a spécifie form of hook connec- 
tion not embraced in the défendants' device. The Circuit Court of Ap- 
peals likewise construed the claims in connection with the spécifications 

*For other cases seé same topio & S numeéb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and affirmed Judge Buffington's décision. It is true that the Circuit 
Court of Appeals erroneously considered the Golding patent as in the 
prier art, and referred to it in its opinion as tending to narrow the con- 
struction of the claims. But this patent was not referred to in the Cir- 
cuit Court's décision, and cannot be said to hâve controUed the décision 
of the Circuit Court of Appeals. Reading the claims with the speciiica- 
tions seems to hâve led that court — like the Circuit Court — to a narrow 
construction independently of the Golding patent. Moreover, the error 
regarding the Golding patent was called to the attention of the Circuit 
Court of Appeals upon pétition for rehearing. As the rehearing was 
denied, it may fairly be inferred that the Circuit Court of Appeals did 
not regard the Golding patent as having materially influenced its déci- 
sion. 

Upon the whole, we think the question of the construction of the first 
patent a doubtful one, and that we should follow the décisions in the 
Third Circuit. 

Our duty with respect to the second patent seems even clearer than 
with respect to the first. The Circuit Court of Appeals approved and 
adopted the opinion of the Circuit Court that the latéral inwardly ex- 
tending portions of the sheath referred to in the claims were not to be 
found in the défendants' structure. The whole question turned upon 
the construction to be given to the claims in controversy when read 
in the light of the spécifications. Precisely the same question upon 
the same record is presented to us. We regard it as a doubtful ques- 
tion to say the least, and feel that we ought to follow the décision of 
a court of co-ordinate jurisdiction. 

The decree of the Circuit Court is affirmed, with.costs. 



CONTINENTAL AUTOMOBILE CO. v. A. G. SPALDING & BEOS. 
(Circuit Court, S. D. New York. March 12, 1910.) 

1. Patents (§ 165*) — CoNSTBtJCTioN— Claims tor Function. 

If the claims of a patent are for means sufBciently specifled and de- 
scribed in the claims and spécifications, they are not invalidated as belng 
for a functlon by a récital thereln of the function to be performed or the 
resuit to be secured by such means. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 241 ; Dec. Dlg. | 
165.*] 

2. Patents (| 165*) — Construction. 

Claims of a patent cannot be broadened by construction or éléments im- 
ported into them for the purpose of givlng them novelty or establlshing in- 
fringement. 

TEd. Note.— For other cases, see Patents, Cent. Dlg. § 241 ; Dec. Dlg. | 

165.*] 

3. Patents (§ 328*) — Infringement— Clutch Mbchanism foe Automobiles. 

The Mabley and Franqulst patent, No. 883,552, for a combination with 
other parts of the drlving gear of an automobile of a clutch mechanlsm 
mounted on a shaft which Is removable without disturbing the alinement 
of the other parts, such removablllty belng the principal objeet of the in- 

•Por other cases see same topic & § nomeer In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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ventîon, In view of the prior art and the proceedlngs In the Patent Office, 
must be construed narrowly as an improvement patent only, and conflned 
to the means Bpeclfled and descrlbed. As so construed, held not inf ririged. 

In E^uity. Suit by the Continental Automobile Company against A. 
G. Spalding & Bros. On final hearing. Decree for défendant. 

Edwards, Sager & Wooster (Clifton V. Edwards and Tulian S. 
Wooster, of counsel), for complainant. 

_ Redding, Greeley & Austin (William A. Redding and Albert M. Aus- 
tin, of counsel), for défendant. 

RAY, District Judge. Claims 1, S, 4, 5, 6, 7, 8, 11, 13, and 13 of 
the patent in suit are in issue, and read as f ollows : 

"1. In an automobile, the comblnation of a drlving gear ad a shaft com- 
prised In part by a clutch member, a sleeve supporting said clutch member, a 
hollow sfiaft on which sald sleeve Is adapted to slide longitudinally, a spring 
device contained withln the said hollow shaft for moving the clutch member 
in one direction, the said hollow shaft belng connected at each end to other 
sections of shafting and In alinement therewith, the sald hollow shaft and its 
supported parts being removably secured by such connections hi such manner 
that the sald hollow shaft and its supported parts may be uncoupled and re- 
moved from the machine without disturbing the alinement of the remaining 
portions of the shaft. 

"2. In an automobile, the comblnation of two sections of aliued shafting 
wlth the following instrumentalîtles Intervenlng between the same, namely, a 
clutch member, a sleeve upon which said clutch member is carried, a hollow 
shaft surrounded by said sleeve, a spring device contained withln the hollow 
shaft, means Connecting the sald sleeve wlth sald spring device whereby the 
sleeve is forced longitudinally in one direction, said instrumentalîtles as an or- 
ganlsm being removably connected to the sald sections of the allned shafting 
and aïlned therewith and the said removable connections permlttlng the sald 
clutch mechanism to be removed from the machine without disturbing the re- 
lation or alinement of the sections of shafting. * • • 

"4. The comblnation wlth two separated shafts, of an intermediate shaft 
coupled to one of sald shafts and having movable devlces for clutchlng the oth- 
er shaft, sald latter shaft havlrig co-operated clutchlng devlces separably se- 
cured thereto, whereby to permit removal of said clutch mechanism from be- 
tween sald shafts without disturbing thelr position, substantlally as descrlbed. 

"5. The comblnation of two separated shafts, of an Intermediate shaft 
coupled to one of said shafts and having movable devlces for clutchlng the 
other shaft, sald latter shaft having a flywheel carrylng co-operatlng clutchlng 
devlces separably secured thereto, whereby to permit removal of said clutch 
mechanism from betweep said shafts without disturbing thelr position, sub- 
stantlally as descrlbed. 

"6. The comblnation wlth two separated shafts, of an Intermediate shaft 
separably coupled to one of said shafts and having a movahle élutcb ring for 
clutchlng the other shaft, a détachable clutch ring surrounding and cô-operat- 
ing wlth sald movable clutch ring, sald rings being one withln the other In 
opéra tlve position, whereby, upon detaching the clutch ring frpin one , shaft", 
and the intermediate shaft from the other, the clutch mechanism ean be re- 
moved without disturbing said shafts, substantlally as described. 

"7. The comblnation wlth a drlving and a driven shaft, of an Intermediate 
shaft separably coupled to the driven shaft and having a bearing in;thfe driv- 
ing shaft separable therefrom, and clutch devlces carried by said intermediate 
shaft for clutchlng sald drlving shaft, said clutch devlces belng mounted so as 
to permit removal without disturbing the drlving and driven shafts, substan- 
tlally as descrlbed. 

"8. The comtoinatlon wlth a drlving shaft and a driven shaft, of an interme- 
diate shaft separably coupled to one of sald shafts and having a beàriug in the 
end of the other, said drlving shaft carrying a clutch member, a movable clutch 
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member on said Intermedlate sliaft adapted to engage therewlth, one of sald 
clutch members and said bearlng belng détachable from the shaft to permit re- 
moviil of said intermedlate shaft and the clutch independently of sald drivlug 
and driven ehafts, substantially as described. • • * 

"11. The combination with a flywheel carrylng a separable clutch member, of 
an intermedlate shaft carrying a movable co-operatlng clutch member, a shaft 
to which said intermedlate member is coupled, said clutch member moving to- 
wards the flywheel to release the driving connection, and a spring carried with- 
in the intermedlate shaft for engaglng said clutch memibers, substantially as 
described. 

"12. The combination with a shaft carrying a clutch member, of an inter- 
medlate shaft carrylng a movable clutch member mounted on a sleeve, a driv- 
ing connection permitting longitudinal movement between said sleeve and sald 
shaft, a shaft coupled to said intermedlate shaft, and means whereby the in- 
termedlate shaft with the clutch members, can be removed from between said 
shaf ts without Involvlng disarrangement thereof, substantially as described. 

"13. In a flywheel clutch meehanism, a détachable clutch member seeured to 
the flywheel outside the plane thereof, and a co-operatlng movable clutch mem- 
ber on a second détachable shaft carried within said clutch member and the 
flywheel, substantially as described." 

The main object of the invention was to provide a clutch device es- 
pecially for automobiles, which could readily be removed. The spéci- 
fications say: 

"Thls invention relates to clutch meehanism, more partlcularly to clutches 
used for the transmission of power from an englne, and embodies a construc- 
tion by which the clutch parts can be removed without necessltating disar- 
rangement of other parts of the meehanism. , 

"The invention Is more especially designed for use on automobiles or self- 
propelled vehicles of any character. At the présent tlme it is extremely diffi- 
cult to renew the parts of the clutch for the reason that the necessities of con- 
struction of automobiles are such that the space in which the parts are con- 
talned is very limited, and In order to get at the clutch, numerous parts must 
be removed, causlng trouble when the machine Is put together again, owlng to 
the difficulty of allnlng the varions parts. In addition, It Is quite inconvénient 
to take the machine apart whenever an accident happons to the clutch. Clutch- 
es made In accordance with thls Invention can readily be removed and put in 
place without the necesslty of taking out the main shaft of the machine." 

The défenses urged are (1) that the claims in issue are invalid for 
want of patentable invention in view of the prior art; (2) that such 
claims specify a resuit or function not patentable and are therefore 
invalid; and (3) noninfringement. 

The éléments of claim 1 are : In an automobile the combination of 
(A) a driving gear and a shaft comprised in part by (1) a clutch mem- 
ber, (3) a sleeve supporting said clutch member, (3) a hollow shaft 
on which said sleeve is adapted to slide longitudinâlly, (4) a spring de- 
vice contained within the said hollow shaft for moving the clutch mem- 
ber in one direction, (a) the said hollow shaft being connected at each 
end to other sections of shaf ting and in alinemerrt therewith, (b) the 
said hollow shaft and its supported parts being removably seeured by 
such connections in such manner that the said hollow shaft and its sup- 
ported parts may be uncoupled and removed from the machine without 
disturbing the alinement of the remaining portions of the shaft. I 
take it from this that the spring device is within the hollow shaft, 
which hollow shaft is connected at each end, in some way not men- 
tioned in the claim, it may be by couplings and bolts, to other sections 
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of shafting, not further described in the claim, and in alinement there- 
with, but so connected and secured to such connections that the hollow 
shaft and its supported parts may be uncoupled and removed from the 
machine without disturbing the aHnement of the remaining portions of 
the shaft. This connection and the mode and manner of making it 
and the means employed are not specifically mentioned or described in 
the claim. We are told that a sleeve supports the clutch member, and 
that this forms a part of the shaft or shaft and driving gear, and that 
the sleeve slides on the hollow shaft longitudinally. If the object or 
purpose is to daim a device or mechanism which is connected to other 
devices or mechanism, and in alinement therewith, in such a manner 
as to be removed by uncoupling same without disturbing the aHne- 
ment of the other parts, we are left, so far as the claims speak, to our 
own choice and sélection of coupling devices and connections. We are 
told what is to be donc, but are not told in the claim what to use or 
how to use it. However, by référence to the drawings and spécifica- 
tions, we are fully informed on this subject. We hâve ordinary coup- 
lings, bolts, and nuts for the purpose fully described. We hâve a 
flywheel mounted on shaft, a. We hâve a driven shaft, p, which de- 
fendant mentions as a transmission shaft. We hâve an intermediate 
shaft, h, resting at one end in a bearing, i, bolted to the flywheel and 
coupled to the driven shaft, p, at the other end by couplings and bolts. 
The friction ring is bolted to the flywheel, but is so connected to the 
movable member, d, of fhe clutch that, when such ring is unbolted, it 
will come out with the intermediate shaft, as will everything supported 
and carried by such shaft. This means that in a few minutes, by re- 
moving a few bolts, we may take the clutch from an automobile with- 
out disturbing the aHnement of the other parts, and, after repair, re- 
place it, provided the shaft, h, resting in the bearing, i, bolted to the 
flywheel, is first removed, and further provided the construction is 
such that the intermediate shaft carrying the clutch sHps out without 
moving back the shaft, p, or the shaft, a, so as to disturb the alinement 
of the other shafts or their relation to the other parts. As much was 
said on the argument, and as much is said in defendant's brief on this 
subject, it is well to call attention to the claims in this regard. Claim 
1 says, "without disturbing the alinement of the remaining portions 
of the shaft." Claim 2 says "without disturbing the relation or aline- 
ment of the sections of shafting." Claims 4 and 5 say, "to permit re- 
moval of said clutch mechanism from between said shafts without dis- 
turbing their position." Claims 6 and 7 are substantially the same. 
Claim 8 says, "to permit removal of said intermediate shaft and the 
clutch independently of said driving and driven shafts." Claim 12 
says, "and means Whereby the intermediate shaft with the clutch mem- 
ber can be removed from between said shafts without involving dis- 
arrangement thereof." 

Assuming that this construction is new, it remains to détermine 
whether it présents patentable invention in view of the prior art. I do 
not think the claims are for functions. If the claims are for means 
specified and pointed out, and made complète and spécifie, as to such 
means, by référence to the spécifications which are to be read with the 
claims, they are not invaHdated by a récital therein of the function to 
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be performed by the combination, or by one or more of its éléments, 
or by a récital therein of the resuit accomplished by the construction 
pointed out. I am not able to agrée with the contention of the défend- 
ant that "the supposed novel feature of the structure shown and de- 
scribed in this patent is the removability of the clutch without disturb- 
ing other parts of the driving and driven mechanism and the replacing 
of the clutch without disturbing other parts of the mechanism." This 
undoubtedly was the main object or purpose sought to be accomplished 
by the construction mentioned, but the invention was in the new con- 
struction and arrangement of parts in a combination which would 
enable this removal and replacement to be accomplished. If done, it 
saved time and great expense. Is it a new or novel arrangement of 
old éléments, somewhat changed, so as to form a new and useful com- 
bination? It is apparent on the face of the patent that ail the claims 
are not limited to use in an automobile. Two of the claims in issue 
are so limited. The défendant claims that : 

"It was oM in the art long prior to tlie date of this supposed invention to 
oonstruct a clutch mechanism whlch was removable without disturbing any 
other part of the driving or driven mechanism, and which might be replaced 
without disturbing the allnement of the parts." 

If this be true and Mabley and Franquist hâve not made a patentable 
improvement on that mechanism as it stood, or made such changes and 
improvements as to adapt the old mechanism to use in a new place to 
meet a new and novel exigency for which it was not before adapted by 
the display of more than the ordinary skill of the mechanic skilled in 
the art, then there is not invention. This involves a more detailed 
examination of the claims, and a careful scrutiny of the prior art. 

Patent Office Proceedings. 

In the Patent Office there was substantially a rewriting of ail the 
claims involved hère as well as of the spécifications. The original 
claims were six in number, and February 10, 1904, claims 1, 2, and 3 
were rejected on Riker, No. 725,629, and German patent to Dimmler. 
No. 10 î*, 109, and claims 4 and 5, on Dimmler alone. Attention was 
also called to Kruse, No. 434,150. Claim 5 was substantially rejected 
also. Claims 1, 3, and 3 were broadly for the combination in a self- 
propelled vehicle — claims 2 and 3 mentioning an automobile — of (1) an 
engine, and (2) a clutch shaft driven thereby, the said clutch shaft be- 
ing formed in part by removable portions carrying the clutch éléments, 
which clutch éléments and removable portion of the shafting might be 
removed without disturbing the alinement or adjustment of the rest of 
the clutch shaft. Claims 4, 5, and 6 brought in the sleeve and the hol- 
low shaft and spring. 

March 15, 1904, numerous amendments and substitutions were made. 
Claim 1 was amended, claim 2 was canceled, claim 3 was made claim 2 
and amended, claim 4 was canceled, and two new claims, 3 and 4, sub- 
stituted or added in place of original 3 and 4, claim 5 was amended, 
and claim 6 canceled. May 6, 1904, claims 1 and 2 were rejected on 
same références, and claims 3 and 4 were objected to as not accurately 
descriptive. As to claims 1 and 2, the examiner said: 
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"The références contain the same éléments as reclted In thèse clalms, the 
c^alms dlffering therefrom only In the statement that the sections of the appU- 
cant's shafting are so connecte! as to be removaWe wlthout dlsturblng the 
allnement of the clutch shaft. Thls statement Is too functlonal and indeflnlte 
to warrant the allowance of thèse claims over the références cited. The ap- 
plîeant should set forth In the clalms the nature and arrangement of the con- 
nections by whlch the function Is accompllshed." 

May 6, 1905, claims 1 and 2 were canceled by the applicants, and 
claim 3 was made claim 1 after substantial amendment, claim 4 was 
amended and made claim 3, and 5 was made No. 3. August 28, 1905, 
thèse claims were objected to, whereupon, June 8, 1906, the applicants 
canceled 1 and 2 and inserted new claims in place thereof. July 18, 
1906, the Patent Office suggested amendments to claims 1 and 2, and 
July 20th they were amended. August 24, 1906, the case having been 
transferred to division 17, other amendments were suggested, and 
September 25, 1906, numerous amendments were made. October 29, 
1906, the examiner proposed other amendments, and said that, when 
made, "the case will probably be allowed." January 26, 1907, the 
applicants changed their attorneys, and thereupon new spécifications 
and a new set of claims, 16 in number, were substituted. Claims 1, 
2, and 3 were, however, with amendments, the same as 1 and 2 and 3 
before this substitution was made. 

In making the substitution and asking the allowance of the claims as 
then presented, the applicants said : 

"The advantages of a removable clutch for automobiles are sufflclently ap- 
parent from the spécification of this application, and it must 'be apparent that 
the improvement does not rely so much in a clutch meehanlsm per se, as m the 
mountlng of the clutch meehanlsm wblch wlU permit the objects of the Inven- 
tion to be attalned. Vlewed In thls Ught, none of the références clted dlsclose 
tLe same Inventive Idea, and In none of them are the same results attalned. 
Considerlng now the patent of Rlker, 725,629, it Is not seen how hls clutch 
meehanlsm can be removed wlthout dlsmantUng the entlre machine, and there 
is nothing In the spécification of thls patent whlch Indlcates that Rlker was 
attempting to secure a removable clutch meehanlsm. A further point of dis- 
tinction résides In the construction Itself, whlch is not at ail like applicants' 
and It could not be made to secure applicants' results wlthout an entire reor- 
ganization. It is thought that the examiner has not heretofore given sufflcient 
weight to the applicants' détachable clutch member carried by the flywheel in 
comblnatlon wlth the separable coupllng between the intermedlate shaft and 
the driving shaft, this arrangement permltting wlthdrawal of the clutch later- 
ally from between the two shafts. Thls arrangement Is broadly new, so far as 
any of the références show. The patent of Kruse, No. 434,150, does not aid in 
the solution of this problem because it Is a clutch for an overhead shaft in a 
mill, and there Is no reason for making such a clutch détachable, and, even if 
there were such reason, the resuit could not be effeeted by the Kruse construc- 
tion. The German patent of Dimmler, No. 107,109, is equally forelgn to the 
invention of thèse applicants, and it is not Intended that this clutch be remova- 
ble Independently of the shafts, A and B, and in meehanlcal construction 
there is no resemblance to applicants' invention." 

Certain objections were made, but claim 6 was amended, as was 
claim 14, and claim 13 was canceled. An interférence followed, and 
thereafter the claims as amended and renumbered were allowed. It 
seems clear to me that the invention résides in so mounting the clutch 
mechanism upon the intermedlate removable shaft that it is carried by 
such shaft and removed with it, and also in so Connecting, by suitable 
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bolts and bolts and couplings, such removable section of shaft to the 
other parts that the entire machine is operative when together for i:se, 
but allows the removal of the intermediate shaft and the mechanism 
carried by it by disconnecting it and without disturbing the alinement 
and relation of the other parts of the entire operative mechanism when 
in position for work. In order that this removal might be made, it 
was thought désirable to modify and change the construction of the 
prior art, including the connections. This done the easy removal of 
the parts desired f ollowed. 

Changes from Prior Art. 

If no such changes and modifications in the prior art were required, 
or if required and those made were of such a character as to be within 
the province of the ordinary mechanic skilled in the art, he having the 
prior art before him, there is no invention. The défendant says that 
but a small and an immaterial part of the prior art was cited when this 
patent was in the Patent Office. This will be considered as we pro- 
gress. 

In this art the clutch is, or should be, always arranged between the 
engîne and the transmission gear. The clutch shown and described 
in this patent is of the type known as the "cône clutch," and of the re- 
verse acting variety. In the cône clutch one member is known as the 
"maie" clutch member and the other as the "female" clutch member. 
The female clutch member is always directly connected with the engine 
hy being mounted on either the engine shaft or on the engine flywheel. 
The maie member is always mounted on the driven shaft, and must 
hâve an independent movement of some kind so as to permit it to be 
engaged withi and disengaged from the female member alternately. 
Usually a spring is employed which normally holds the maie and fe- 
male members in engagement. They are disengaged usually by a lever 
or some similar mechanism. The resuit is that with the engine con- 
stantly in motion, and the flywheel and attached female member in con- 
stant motion, the maie member may be engaged and disengaged at 
will by the lever (if one is used), and power from the engine trans- 
mitted to or eut off from the driving gear of the machine. It foUows 
that, with the engine in constant opération and the flywheel and female 
member in constant révolution carried by the engine shaft, the machine 
may be at a "standstill," and then set m motion by moving the maie 
member into connection with the female member by a simple turn of 
the lever. 

In figure 1 of the patent in suit the flywheel, a, is carried by the 
engine shaft, a', and the female member, called a friction ring, b, is 
bolted to the flywheel by bolts, c. A bearing, i, is bolted to the fly- 
wheel by bolts, j, and its function is to carry one end of the intermedi- 
ate shaft, h. It is, of course, in alinement with engine shaft, a', and 
in efifect is a prolongation thereof. The removable shaft, h, revolves 
in thèse bearings. Thèse bearings may be removed by unbolting, j. 
In the construction described in the patent, this end of the driven shaft, 
h, is free when such bearings are unbolted. By unbolting the bearings, 
i, and the friction ring, or female member, b, the intermediate shaft and 
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ail that is carried by it, including the female member, b, are entirely 
discr.gaged from the flywheel and the engine shaft, according to the 
daims and spécifications of the patent in suit. The other end of this 
intermediate shaft, h, is connected to the said transmission shaft, p, by 
means of bolts passing through coupHngs, r, on both shaf ts. Nothing 
is said in the claims or spécifications as to the construction of thèse ad- 
joining ends of shaft, h, and shaft, p. If they are not interlocked 
in any way, it is évident that by unbolting the bearings, i, the friction 
ring, b, and the couplings, r, and removing such couplings, the inter- 
mediate shaft and the entire clutch mechanism would be easily removed 
without disturbing the other parts or their relation or alinement. If, 
on the other hand, the intermediate shaft, h, is joined to the shaft, p, 
which défendant calls "transmission shaft" in the manner indicated in 
figure 1, then the intermediate shaft, h, and the clutch mechanism 
carried thereby, cannot be removed until shaft, p, is moved to the right, 
so as to disengage it from shaft, h. This would disturb it, but v^rould 
not necessarily affect the relation of the parts or the alinement. 

In giving the movements or opérations for removing the clutch, the 
défendant, after mentioning the unbolting and removal of the coup- 
lings and the disconnecting of the operating lever, u, adds that "either 
the engine shaft, a', or the transmission shaft, p, must be shif ted length- 
wise." On this subject Mr. Freeman, expert for défendant, says: 

"I observe in one of the above quotations from the spécification and in manj 
of tlie claims in suit it is stated that the clutch mechanism may be removed 
'without disturbing' the parts to whleh the clutch is detachably connected. 
This is not true of the construction shown in the patent. The clutch mechan- 
ism in this construction cannot be removed without disturbing one of the 
shafts, to the extent, at least, of moving it endwise or away from the other 
shaft so as to increase the space between the two shafts." 

In this connection we may again call attention to the claim and state- 
ment of the patentées or inventors when they weire urging the allow- 
ance of the claims as against the prior art, viz. : 

"The advantages of a removable clutch for automobiles are sufflciently ap- 
parent from the spécification of this application, and it must be apparent that 
the improvement does not rely so much in a clutch member per se, as in the 
mounting of the clutch mechanism which will permit the objects of the inven- 
tion to be attained. Viewed in this llght, noue of the références cited diselose 
the same inventive idea, and in none of them are the same results attained." 

The prior art plainly shows complète clutch mechanism carried by 
the driven shaft not having an intermediate part or shaft which is re- 
movable with such driven shaft. It aho shows such clutch mechanism 
where ail of it except the female member is carried by the driven shaft 
and is removable with it. We also hâve in the prior art clutch mech- 
anism mounted on an intermediate shaft carrying ail but the female 
member, which is carried by the driving or engine shaft, but is détach- 
able theref rom, and may be easily removed after the clutch mechanism 
and intermediate shaft are removed. This, however, shows a clutch 
mechanism of the direct, not reverse, acting cône clutch tj'pe. In the 
direct acting cône clutch the maie member moves towards the flywheel, 
which carries the female member, and engages the tapering or cône 
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shaped face of the maie member with the tapering or cône shaped face 
of the female member. In this type, if we would remove the driven 
shaft and the maie member carried thereby, there is no obstacle to such 
removal because of the slope of the engaging faces of the two mem- 
bers. If the female member is not an intégral part of the flywheel 
(sometimes we hâve that construction), and is in such case détach- 
able, of course, it may be removed after the driven shaft and maie 
member are removed. In the reverse acting cône clutch type, the 
maie member is within the female member, so to speak, and moves 
away f rom the flywheel to engage the sloping faces of the female 
member, and the resuit is that the driven shaft carrying the maie 
member and such maie member of the clutch cannot be removed until 
the female member is released from the flywheel, so that both members 
can come away together. As the patent in suit shows and describes the 
reverse acting cône clutch only, we bave the necessity for liberating the 
female member from the flywheel before the maie member of the clutch 
can be removed with th^ driven shaft to which it is cormected and by 
which it is carried. 

It is évident that, by making the female member détachable in the 
reverse acting type of cône clutch, the entire clutch mechanism would 
be removed with the driven shaft; and that by making such female 
member détachable in the direct acting type of cône clutch it would be 
easily removable after the driven shaft and maie, m.ember are re- 
moved. Ail this would be easily accomplished without disturbing the 
alinement of the engine or driving shaft or the flywheel carried there- 
by. AU this was done in the prior art, and was fully and plainly shown 
and described in the prior art, as applicable to both types of cône 
clutch. It only remained, if that did remain, to provide a détachable 
section of the driven shaft carrying the clutch mechanism (aside from 
the female member), or an intermediate shaft carrying such mechanism, 
which could be removed without disturbing the alinement of the other 
part of the driven shaft, or transmission shaft, p. On this subject 
the défendant contends, first, that the prior art plainly shows such dé- 
tachable intermediate shaft, and that it was old in the art ; and, second, 
that it involved no invention to make that part of the driven shaft 
carrying the clutch mechanism détachable. The défendant says it was 
old in the art to provide a continuons shaft in two sections, the one in 
perfect alinement with the other, Connecting the sections by means of 
bolts and couplings such as are shown and described in the patent in 
suit ; also, that we hâve no new or improved coupling ; also, that it was 
old to provide bearings on a driving shaft by means of which a driven 
shaft might be connected thereto and actuated thereby, the motion of 
the one communicated to the other, or by means of which the one 
shaft might be kept in alinement with the other without the motion of 
the driving shaft being communicated to the driven shaft through such 
bearings. In fact, the défendant claims that in the patent in suit we 
bave no new combination, no new construction, no new mode of opéra- 
tion, no new resuit; that the only changes from the prior. art are in 
mère matters of détail and mechanical construction within the skill of 
the ordinary mechanic, and showing no patentable invention. 
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Prior Art. 

The îdea or conception of a détachable and removable clutch mech- 
anism from a self-impelled vehicle or any other place for that matter, 
without disturbing the other parts, was clearly old in the art when the 
application for the patent in suit was filed. It is equally clear that the 
idea or conception of a driven shaft divided into two sections, one 
carrying the clutch mechànism so as to be easily removable, had been 
made effective and means provided for carrying the conception into 
effect. In view of the prior art and the action of the Patent Office, 
the claims of the patent in suit, if valid, must be construed narrowly 
and confined to the means specified and described. Improved means 
for doing a specified thing or accomplishing a new resuit or an old re- 
suit in a better way may be patentable. The claims of this patent are 
divisible into two classes, or groups. Claims 4, 5, 6, 7, 8, 13, and 13 
belong to the one, and claims 1, 2, and 11 to the other, and thèse are 
more limited in their scope. The claims will be further referred to 
after more specifically referring to the prior «art. On page 254 of La 
France Automobile, dated April 19, 1903, "Clutch of Chenard and 
Walcker," figure 278 (page 275 of D. R.), shows a clutch with the 
îemale member loosely and detachably mountéd on the flywheel by 
means of lugs, an intermediate and removable shaft carrying the re- 
mainder of the clutch mechànism, the maie member of which is 
mounted on a sleeve which slides on the said intermediate shaft, and 
a spring coiled about the intermediate shaft which holds the maie and 
female members of the clutch in- engagement, but which is com- 
pressed when the maie member is moved out of engagement with the 
female member. Means for moving the clutch members into and out 
of engagement are shown. It is also shown that the end of the said 
intermediate shaft which is connected with the remainder of the driven 
shaft — that is, the transmission shaft — is connected thereto by coup- 
lings and bolts. True, the bolts are not shown, but the complainant's 
contention that thèse couplings cannot be removed is not tenable. If 
not removable, why there at ail? Again, the Chenard and Walcker 
carriages and clutches are described in volume 7, p. 333, of La France 
Automobile of 1902, and we hâve the détachable and detached clutch 
mechànism and intermediate shaft shown in figure 254 (page 269 of 
D. R.), iand of it the article says : 

'•We shall see, however, In Blg. 254 that the cleats of the flywheel serve only 
for drlvlng. The end of the axla of the motor is a pivot which serves to center 
the axis of the clutch. Two ooupling nuts (bi, bi,) play the saœe rôle between 
the coupling and the speed change." 

Turning to figure 254 and comparing it with figure 278, we see 
at once that the whole clutch mechànism with the intermediate shaft is 
removable, and was so constructed that it might be removed. It would 
hardly be expected that a writer in a scientific journal, after showing 
an old and well-known coupling, would deem it necessary to describe 
the mode and manner of unbolting and detaching it. In the Auto- 
mobile Journal of "August 8, 1903, showing the Mercedes models, the 
clutch and clutch mechànism and connections are shown, and it is said : 

"The driven portion (the drum) of the clutch Is connected with the first mo- 
tion shaft of the change-speed gear through the short shaft, K, which has 
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flanged coupllngs at each end. Thls short length of shafting Is Inserted In oi> 
der that the clutch can be removed without disturbing the gear box." 

In the Horseless Age of March, 1902, we hâve an article describ- 
ing the Clément car (see Êtefts. R., p. 266), and an illustration and de- 
scription of a clutch mechanism (direct acting cône clutch), which, 
aside f rom the female member, is mounted on and carried by an inter- 
mediate and removable driven shaft, which shaft is connected to the 
so-called transmission shaft (it being a part of the driven shaft) by 
couplings and bolts holding them. The article referred to expressly 
States that the purpose of this coupling is to permit the easy removal 
of the intermediate shaft, "clutch shaft," carrying the clutch mech- 
anism for removal and repair of the clutch mechanism. In the con- 
struction there described, the driving or engine shaft carries flanges 
to which is bolted the female member thus forming the flywheel, and 
it may be said the flywheel forms or is used as the female member. 
We may call it a friction ring, if we please, but it is removable with- 
out disturbing the.alinement of any of the parts after the removal of 
the clutch mechanism. Aside from this described female member, the 
clutch mechanism is carried by the intermediate driven shaft (called in 
the article "clutch shaft"), and is removable with it. It is disengaged 
entirely from the driving shaft by moving it to the right, and this is 
accomplished by removing, after uncoupling, a steel block inserted be- 
tween the transmission shaft and the intermediate shaft. This move- 
ment is necessary for the reason that the driving shaft terminâtes in 
a guide stud with a sleeve which enters a counterbore in the end of the 
intermediate driven shaft, or "clutch shaft" The maie member or 
"friction clutch cône" is mounted on this intermediate driven shaft on 
which it slides freely, being united with a sleeve, and is engaged 
normally with the female member by a spring on the shaft and dis- 
engaged by compressing the spring. Mère inspection of this draw- 
ing (figure 6 in the article referred to, page 367) shows that the entire 
clutch mechanism is easily removable without in any way moving or 
disturbing the alinement of the shafts or any of the connected parts. 
That part of the flywheel forming the female member is shown to be 
removable as easily and as surely as is the friction ring or female 
member of the patent in suit and by the same means, the removal of 
bolts. This the prior art showed, and it is not material what the 
actual construction was. 

In this clutch we hâve connected with the clutch mechanism a forked 
lever, fuUy described, for controlling it, and by means thereof the 
two members may be disengaged before removal of the intermediate 
shaft, if, indeed, such disengagement is necessary. In this construc- 
tion the spring is carried on the intermediate shaft, not in it, but I 
do not see that there is any substantial différence in the mode of 
opération, function, or resuit. Its function is to engage and dis- 
engage the two clutch members. The connection of the driving or 
engine shaft with the end of the intermediate shaft is différent in 
this construction from that of the patent in suit, but the same resuit is 
attained in the one case as in the other. The main purpose of Con- 
necting the two shafts at ail at their respective contiguous ends is to 
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keep them in alinement. Motion is communicated from the engine 
to the driven shaft through the driven shaft and the clutch members. 

In the Automobile Journal of October 35, 1902, p. 674, we find a 
description of "The Milnes Voiturétte" as f ollows : 

"The flywheel, C, forms the shell for the main clutch In the usual way. The 
maie portion of the clutch is secured to a sleeve, B, which is mounted about the 
forward end of the flrst-motion shaft. The flrst-motlon shaft itself does not 
move longitudlnally, and its extrême forward end forms a steadying spigot. 
This shaft is made in two pièces, the one portion carrying the sliding wheels 
inside the gear case, G, and the other carrying the clutch sleeve. Thèse two 
parts are connected together by a flange coupling. The coupllng has a distance 
pièce between the two flanges, so that the main clutch can be taken out without 
disturbiug the gear box. The clutch sleeve, B, is provided with a bail thrust, 
agalnst which the lever operating It presses. The lever lies horizontally, is 
pivoted at Its left-hand extremity, and Is connected with a spring and with the 
f oot pedal, P, at its other end. The fulcrum pièce and the spring are separately 
adjustable, and the entire clutch mechanism Is readily accessible." 

I do not think patentable invention was involved or disclosed in 
substituting the reverse acting cône clutch for the direct acting cône 
clutch of the prior art. ' Any skilled mechanic could hâve done it. 
But there were other changes in the détails of the construction of the 
clutch mechanism of the patent in suit. We hâve a hollow intermedi- 
ate shaft, and the spring is carried therein. We hâve a sliding sleeve 
against which the spring bears. We hâve a pin in the sliding sleeve 
which passes through slot, o, in the hollow shaft into sleeve, f , which 
is mounted on the hollow shaft. The expansion of the spring, on or 
against the pin, m, moves the sleeve, f, and the said hollow intermedi- 
ate shaft, h, in opposite directions. Assume that there are new and 
novel features in such a mechanism which are patentable and covered 
by the patent in suit, does the défendant use them ? 

Claim 1 calls for a hollow shaft and a spring device contained 
therein and means, the pin, Connecting the spring device and a sleeve 
supporting the clutch member. Claims 4 and 5 call for "movable 
devices for clutching the other shaft (driving shaft), such other shaft 
having co-operating clutching devices separably secured thereto" 
Whereby, etc. Claim 5 mentions a iîywheel, but claim 4 does not. 
Thèse claims are so broad in terms that they actually cover the prior 
art, and, so construed, are obviously void. Claim 11 calls for a spring 
carried within the intermediate shaft. As already stated, I am of the 
opinion that no claim in issue of the patent in suit can be construed 
broadly enough, in view of the prior art and action of the Patent 
Office, to cover other than the construction shown and described, and 
that they do not cover broadly a removable clutch mechanism carried 
by an intermediate driven shaft whether the clutch be a direct acting 
cône clutch, a reverse acting cône clutch, or a multiple disk clutch; 
one member of the clutch being carried by the driving shaft and sep- 
arable therefrom so as to be removable, etc. So broadly construed, 
in view of the prior art and limitations, they would be void. I do 
not so construe them. 

Defendant's Clutch. 
The défendant has an engine or driving shaft and a driven shaft in 
two parts, one part called "transmission shaft," and the other part 
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"intermediate shaft," which latter carries one member of the clutch 
proper. The intemiediate and transmission shafts are joined and 
kept in alinement by a square coupling. The défendant uses neither 
the direct nor the reverse acting cône clutch, but a muhiple disk clutch 
well known as the "Weston" clutch in use for some 60 or 70 years, 
improved, of course, and which exists in more than one form. In 
place of a single maie member engaging with a single female member 
to create the necessary friction and move the driven shaft and mech- 
anism connected thereto and thereby propel the vehicle, we hâve a 
plurality of driving disks, ail being friction disks. The driving or 
engine shaft has a hub which carries a plurality of disks, and, being 
secured to the hub mentioned, they rotate with the driving shaft. In- 
terposed between the said disks, driving disks because driven by the 
engine shaft, we hâve a plurality of driven disks which are attached to 
the intermediate driving shaft before mentioned by means of a key 
or spline provided on such shaft. Thèse are driven disks because 
caused to rotate when brought in contact with the driving disks. 
There is a collar which slides on such intermediate driven shaft, and 
which collar is provided with flanges which receive an operating lever 
to slide the collar back and forth on the intermediate shaft. A spring 
is interposed between this sHding collar and a removable flange bolted 
to the hub of the driving shaft. This spring normally holds the disks 
in contact with each other. 

In the patent in suit "f" is a cylindrical sleeve, and carries the mov- 
able or maie member of the clutch, d, to which it is bolted. In defend- 
ant's clutch mechanism we hâve the collar or clamping ring, or clamp- 
ing ring spider, which is also marked "f" in sheets 1 and 2 of defend- 
ant's exhibit, drawings of defendant's construction, but it does not car- 
ry any or either of the friction rings. Its function is to force the disk 
members together. The intermediate shaft of defendant's clutch mech- 
anism is hollow, but this is of no importance, as the hollow portion per- 
forms no function in the mechanism or combination. The spring is not 
contained or carried therein. This shaft is made hollow to save weight 
so far as I can discover from the testimony. It has been more than 
once mentioned that in the complainant's patent a cylindrical sleeve car- 
ries the maie cône clutch me;nber to which it is bolted by boit, g. In 
defendant's clutch mechanism I fail to find any such sleeve or any 
équivalent for it. In defendant's mechanism, so far as I can discover, 
and so far as the évidence gives reliable information, the friction disks 
which take the place of the maie and female members so far as to per- 
form their functions are supported directly by the hub on the driving 
shaft, and by the intermediate shaft directly. I do not see that a cylin- 
drical sleeve movable on the shaft and carrying one member of the 
clutch can be considered as the well-known mechanical équivalent of 
the collar or clamping ring, or that the latter is the équivalent of the 
former. The construction and opération of the two clutch mechanisms 
in this and other respects are différent in principle and mode of opéra- 
tion. In the complainant's clutch mechanism the one member (maie) is 
located and carried within the other, while in the defendant's the clutch 
members are located and carried side by side. 
177 P.— 4.^ 
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No Infringement. 

I think it perfectly clear that the défendant does not infringe claîm 
1 of the patent in suit, as it has no "sleeve supporting said clutch 
member," and, while defendant's clutch mechanism has a hoUow inter- 
mediate shaft (the cavity performingno function), the spring of de- 
fendant's structure is not "contained within the said hollow shaft." 
Springs for moving or engaging clutch members were numerous and 
old in the prior art. Clearly there was nothing new or novel in bolt- 
ing one thing to another so as to be easily removable, or in attaching 
one end of the intermediate shaft, hollow or solid, to the transmission 
shaft by means of the couplings and bolts or couplings and wedges, 
it is immaterial which, as ail this was old in the art as shown. There 
is no infringement of claim 2 of the patent in suit, as défendant has 
no sleeve upon which any clutch member is carried interposed be- 
tween the engine or driving shaft and the transmission shaft ("two 
sections of allied shafting") or sleeve surrounding the interposed shaft, 
or spring "contained within the hollow shaft," or means Connecting 
any sleeve with the spring device. I will not hold claims 4 and 5 
void, but as limited to the devices and structure shown in the drawings 
and spécifications, and that, so limited, they are not infringed. It is 
clear that claim 6 is not infringed, as the intermediate shaft of de- 
fendant does not hâve a movable clutch ring for clutching the other 
shaft and a détachable clutch ring "surrounding" and co-operating 
with said movable clutch ring ; "said rings being one within the other 
in operative position." If we say that, inasmuch as one set of the fric- 
tion disks of defendant's clutch mechanism is carried by the driving 
shaft and the other set by the intermediate shaft and that the disks so 
engage each other that the one set, in a sensé, can be said to be within 
or surrounded by the other, and theref ore not removable until the sîot- 
ted arm or ring carrying the disks moved by the engine or driving 
shaft is detached from the shaft, we are clearly within the prior art, 
and in view of such art and the limitations referred to infringement is 
not shown. If broadly construed to cover defendant's clutch, the 
claim is void. Claim 7 calls for the driving shaft and the driven shaft, 
or transmission shaft, and also the intermediate shaft coupled to the 
driven (transmission) shaft, and "having a bearing in the driving shaft 
separable therefrom" and clutch devices, etc. This "bearing in the 
driving shaft separable therefrom" is ail that distinguishes this claim 
from the others. It is the bearing, i, of figure 1, and is bolted to the 
flywheel. I cannot find this or anything like it in defendant's struc- 
ture. As in ail similar structures of the prior art, the one shaft is 
centered upon the adjacent one at their respective adjoining ends if 
they are to be kept in alinement. The bearing of the defendant's 
structure is the well-known bail bearing of the prior art, and, in ac- 
cordance with the prior art, is mounted on and is not in the driving 
shaft, and it acts in the old way to perform its old function as in the 
prior art. This bearing of the complainant is somewhat unusual, and 
may be a patentable improvement, but the défendant does not use it. 
Claim 8 is directly within the prior art, except as to the bearing men- 
tioned, and must be limited to the structure shown and described. So 
limited, défendant does not infringe, as its structure does not bave the 
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bearing described. In ail the prior art there was a bearing or an 
équivalent for centering the driving and the intermediate shafts. Re- 
movable bearings are old in the art. Claim 11 is not infringed, as 
défendant has no "spring carried within the intermediate shaft for en- 
gaging the clutch members" as shown, or not shown for that matter. 
Claim 13 calls specifically for "an intermediate clutch member mounted 
on a sleeve," and also "a driving connection permitting longitudinal 
movement between said sleeve and said shaft," etc. Défendant has 
no such sleeve and no clutch member mounted on a sleeve. We can- 
not broaden this claim or any claim to cover ail the clutches of the 
prior art having mechanism which permit and provide for the move- 
ment of the maie and female members for engagement and disengage- 
ment. Such mechanism in the prior art may be improved and the im- 
proved mechanism patented, but in such case the défendant must use 
the improvement or he does not infringe. Hère, if Mabley and Fran- 
quist hâve improved mechanism, the défendant does not use it. Claim 
13 calls simply for (1) a détachable clutch member secured to the 
flywheel outside the plane thereof ; and (2) a co-operating clutch mem- 
ber on a second détachable shaft, carried within said clutch member 
and the flywheel. This is nothing more nor less than a reverse acting 
cône clutch with the female member made détachable from the fly- 
wheel by a séries of bolts and nuts or otherwise, with the driven shaft 
made in two parts. This fails to disclose patentable invention in view 
of the prior art. Such a reverse acting cône clutch with détachable 
female member carried by the flywheel and driving shaft is fully 
shown in the Horseless Age of July, 190S, "Beginner's Page." Bolts 
and nuts, plainly shown, fasten a friction ring, female member, to the 
flywheel carried by the driving shaft, and within this, and surrounded 
by it, is the maie member carried by the driven shaft. The description 
says : 

"TSe •conlcal friction clutch Is the one mostly used when only a single clutch 
is employed for ail the gears. Sometimes the englne flywheel forms one mem- 
ber of the clutch, while otherwise this member is bolted to the flywheel, as is 
the case In the clutch illustrated in Fig. 1. 

"Referrlng to Fig. 1, A is the motor crank shaft, to which Is keyed the fly- 
wheel, B. To thls flywheel is bolted a ring, C, with an internai tapered sur- 
face, which is smoothly tumed and serves as the friction surface. 

"The driven shaft, D, is arrangea in Une with the motor crank shaft, and is 
counterbored at the end to recelve a pin projecting from the crank shaft to 
keep It in Une therewith. The end of the driven shaft is squared, and on thls 
square portion is fastened the clutch member, E, a dlsh-shaped casting bolted 
to a hub. The outer conlcal surface of this clutch member is tumed down, and 
has applied to It a friction lining, F, of leather. The clutch member, E, is 
capable of sliding along the shaft, on the square portion thereof, and the two 
conlcal surfaces are pressed together by a strong coiled spring, G, which tends 
to force the clufch member, E, farther onto the shaft, D. 

"Normally, then, the spring, G, holds the two members of the clutch In en- 
gagement, and thereby the shaft, D, is driven from the shaft, A. When It is 
desired to disconnect the shaft, D, from the shaft, A, the spring, G, must be 
compressed and this is accomplished by the operator by pressing on a foot 
lever, wSich is connected with the bell crank, H." 

Another reverse acting cône clutch with female member détachable 
is shown and fully illustrated in the Horseless Age of May ,7, 1902, of 
which we read: 
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"The clutch Is of the conlcal type, and so deslgned as to avold ail end thrust 
on the shafts which are clutched together. To the flywheel, A, of the engine, 
is ibolted the retaining ring, C, which serves as one of the ciiitch uieinbers. 
The friction coné, B, with a leather friction lining, is journaled loosely on the 
end of the engine shaft. Upon the transmission shaft is niounted a carryiiig 
spider, D, securely keyed in place. , From the outer ends of this spider project 
studs which extend through somewhat larger holes in the cône. Other studs 
or bolts, E, project from the spider nearer the hub thereof, through cousider- 
ably larger holes In the friction cône, and at their extremlties support an ad- 
justing disk for the clutch spring. Over the hub of the spider, D, slides a slid- 
ing coUar, G, from which releasing pins, F, extend to the clutch cône. By 
means bf this collar and the pins, the spring can be compressed and the clutch 
disengaged. Since the driving pins on the spider bave some play In the holes 
in the cône, the motor shaft and transmission shaft may be ont of Une without 
afCecting the opération of the clutch or causing heating of the bearings." 

It involved no patentable invention in view of the then practiced 
and well-known prior art of making the driving shaft in two parts, 
one the intermediate shaft carrying the clutch mechanism, and the oth- 
er the transmission shaft, to make the driven shaft of the two reverse 
acting cône clutches just shown in two parts. Aside from changes 
in construction which défendant does not use, as we hâve seen, this 
was ail that complainant's patentées did. It is évident that the two 
reverse acting cône clutch mechanisms could be substituted for the 
direct acting cône clutches of the prior art already described under 
the head "Prior Art," and placed on the intermediate shaft shown as 
couplçd to the transmission shaft. Remove from the shafts shown 
the direct acting cône clutches and ail the mechanism and place there- 
on the reverse acting clutch mechanism, ail within the skill of the 
ordinary mechanic, and we hâve ail that the patent calls for except 
spécifie construction of certain parts. However, claim 13, limited, as 
it must be, to the clutch mechanism shown and described and illus- 
trated in the spécifications and drawings of the patent in suit, is not 
infringed by défendant, as it does not use such a clutch mechanism. 
If the function of the mechanism of the patent in suit is to provide a 
removabîe clutch mechanism carried by an intermediate driven' shaft, 
the prior art shows several constructions performing that function and 
hâving such intermediate shaft. Mabley and Franquist were not 
pioneers. They were mère improvers. Assume that in the claims 
describing that function they hâve improved means which are pat- 
entable, défendant does not use them or their allowable équivalents 
when we hâve in mind the prior art and the limitations imposed by the 
Patent Office and acquiesced in by Mabley and Franquist. Thèse 
claims are to be given a reasonable interprétation in view of that art 
and those limitations, but we Cannot broaden them to make out in- 
fringement, and we cannot import into them, or any one or more of 
them, éléments not found therein for the purpose of according to them 
noyelty or of establishing infringement. McCarty v. Railroad, 160 
U. S. 110, 116, 16 Sup. et. 240, 40 L. Ed. 3o8. 

Complainant's expert, Mr Nathan, as I understand him, reads into 
claims 4 and 5, under the words, "an intermediate shaft coupled to one 
of said shafts (meaning the transmission shaft) and having movabk 
devices for clutching the other shaft," not only the maie member, d, 
but the sliding sleeve, f, the friction facings, e, the pin, m, the siot, o. 
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and also the shoulder against which the spring expands. "Movable 
devices for clutching the other shaft" would also, if we are to include 
the movable devices which in fact operate or move to clutch "the 
other shaft," the driving shaft, include the friction ring or female 
member, b, and the flywheel, a, inasmuch as "the other shaft" is not 
clutched except through the instrumentality of ail thèse éléments, ail 
of which move. However, taking the parts enumerated by Nathan 
and first mentioned, and assume they are included in the description 
"movable devices" in claims 4 and 5, and défendant doesnot infringe 
such claims, as it does not hâve ail of such éléments in its structure. 
The complainant contends that : 

"The object of the invention (of the patent in suit) was to provide a elutch 
mechanism, removable as a whole virlth ail of Its wearlng parts without dis- 
assemWing, from between the engine and transmission shafts, and without dls- 
turbing either of thèse shafts." 

Mabley as a witness said : 

"Ail of this had been entirely Impossible of accompllshment up to thls tlme 
(time of the invention) and the repairing of a clutch was a pièce of work that 
could only be properly aceompllshed in a shop with the most experienced and 
expert mechanies, and even then at great cost and time. To devise a elutch 
mechanism which would aecomplish what we desired, and did accomplish, was 
an exceedingly difficult and délicate task. Up to that time there had been 
nothing done that would indlcate even the possibility of such a thing being ac- 
eompllshed." 

In short, he claims for himself and Franquist ail the merit and ail 
the privilèges of a pioneer inventer. He makes other statements 
along the same line indicating that he was not familiar with the prior 
art, and was ignorant of the fact that what he claims that he and 
Franquist had done fîrst had been done before. The broad claim as 
made hère had been made in the Patent Office and rejected and such 
rejection acquiesced in as we hâve seen. 

The resuit is that, giving the claims of the patent the broadest con- 
struction to which they are entitled, the défendant company does not 
infringe. 

There will be a decree dismissing the bill, with costs. 
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(Circuit Court, N. D. Illinois, E. D. March 24, 1910.) 

No. 29,411. 

Patents (| 328*)^Validity akd Infeingement— Foece-Feed Ltibbicatob. 

The McCanna patent. No. 822,900, for a force-feed lubricator, especially 
adapted to automobile purposes, is for a combination of old éléments, but 
the combination was not anticipated, and discloses Invention ; also held 
infringed. 

In Equity. Suit by the John F. McCanna Company against the 
Lavigne Manufacturing Company and Brandenburg & Co. On final 
hearing. Decree for complainant. 

•For other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes ' 
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Coburn & McRoberts, for complainant, 

Parker & Burton and Alexander J, Innés, for défendants. 

KOHLSAAT, Circuit Judge. Complainant seeks to enjoîn în- 
fringement of claims 2, 3, and 5 of patent No. 823,900, granted to J, 
F. McCanna, June 5, 1906, on application filed December 1, 1905, for 
a force-feed lubricator, with spécial référence to means for regulating 
the throw of the pumps employed. The claims in suit read as follows, 
viz. : 

"2. In comtilnatlon In a force-feed lubricator, a réservoir, a pump withln the 
réservoir, means for operating the pump arrangea wlthin the réservoir, and 
means for adjustlng the throw of the pump extending outside of the réservoir, 
and môvable therethrou^h to indicate the amount of the movement of the 
pump, substantlally as descrlbed. 

"3. In comblnatlon In a force-feed lubricator, a réservoir, a pump thereln, 
means for aetuatlng the pump located vrlthin the réservoir, and mechanlsm 
arrangea externally of the réservoir and connected to the sajd aetuatlng means, 
Baid mechanlsm being adjustable to vary the movement of the actuator, sub- 
stantlally as descrlbed." 

"5. In a lubricator, the comblnatlon with a réservoir, a pump withln the 
réservoir,; a roember wlthin the réservoir, and connected to the movable part 
of the pump to reelprocate the same, and an adjustable stem extending through 
the waU;pf the réservoir to regulate the amount of movement of the said mem- 
ber aufl indicate the throw of the pump." 

Thîs is a patent granted on a divisional application out of the earlier 
application of the patentée filed June 15, 1903, numbered 161,458. 
Complainant successf uUy carries the date of the invention back tO 
about April, 1903, thereby eliminating from the realm of the prior art 
six of the patents set up by the défense, viz., Sturtevant patent, No. 
762,103, dated June 7, 1904, application filed February 27, 1904 (cited 
in the Patent Office, but not in the answer) ; Haynes patent, No. 777,- 
413, dated December 13, 1904, application filed February 13, 1904; 
Neely patent. No. 799,574, dated September 12, 1905, application filed 
June 10, 1905; Hodges patent. No. 820,419, dated May 15, 1906, 
M)plicat|on filed March 11, 1905; and Enos patent, No. 720,121, dated 
February 10, 1903, application filed May 24, 1902. The same rule 
would apparently exclude McClure patent. No. 722,183, granted March 
3, 1903, on application filed Apriî 1, 1898, for the purpose of showing 
anticipation. This patent is discussed in the record as properly in the 
prior art, and not seriously objected to by complainant, since it is not 
deemed to pertain to those parts of the combination in suit. 

The featyres which complainant claims for its patent as new and in 
advance of the disclosures of the prior art are : 

(1) Compacting or unifying the pumps with their operating and ad- 
justing devices in the area of the réservoir of their oil supply and ex- 
tending their stems through the covers, thereby forming a setting gage 
for the stems, which, in turn, form indicator gages in their opération 
relative to the cover ; and 

(2) The adjustment of the stroke or throw, so that the same may be 
from zéro to full stroke, and that the pumps may be eut out when de- 
sired, or hand operated when desired. 

The éléments of the device of the three claims in suit may be summed 
up as follows, viz. ; 
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(a) A réservoir ; (b) a pump within the réservoir ; (c) means lo- 
cated within the feservoir for actuating the pump ; (d) an adjustable 
stem, extending and movable through the wall of the réservoir, so as to 
afïord r. ^Jy means for regulating and indicating the amount of the 
throw Oi che pump. 

The claims cover a combination constructed of well-known parts, 
the invention of which must be found, if at ail in the novelty of the 
arrangement of the parts. It is asserted for the patentée that he was 
the first to devise and place upon sale a lubricator suitable, among 
other uses, for automobile purposes, sure in opération, easy of adjust- 
ment, and so compact as to be readily attachable to the dash. This is 
attained, it is said, by locating the pump, pump stem, and actuating 
means ail within the oil réservoir, and in the oil itself, and having ad- 
justing and indicating stems outside the tank. 

This feature of the location of the pump was not new. It is an élé- 
ment of Harlow patent. No. 295,919, dated April 1, 1884, of the Sturte- 
vant patent aforesaid, the HochgCBand patent. No. 687,377, and of 
several other patents in évidence, 

The Harlow device, that part which corresponds to the protruding 
stem of the patent in suit, always makes the same length of stroke, no 
matter how adjusted. It is never out of contact with its actuating de- 
vice, even when not forcing the oil into the leads to the machinery to 
be lubricated. The variation between its lower and upper stroke Hmit 
is no indication of the extent of its co-operation with its corresponding 
nipple, d. This pump cannot be hand-operated while the machine is 
running. 

Défendant rests its prior art défense upon the foregoing Harlow 
patent, the Kane patent, No. 595,717, granted December 21, 1897, the 
Hochgesand patent, No. 687,377, dated November 26, 1901, and the 
Marchant patent, No. 413,759, dated October 39, 1889. 

The Kane lubricator patent was cited in the Patent Office, and re- 
lates, as Kane says, more particularly to a multiple pump. It shows a 
small réservoir at the bottom of the lubricator frame. The claims in 
suit were rejected by the examiner on this Kane patent and the Sturte- 
vant patent. No copy of the latter is produced. On motion for re- 
consideration, based upon the ground that Kane had no réservoir, and 
no pump and actuating means located therein, and that Sturtevant 
showed no means for varying the stroke of the pump, the rejection was 
vacated, and the claims. allowed. Kane's pump and actuating means 
are located on a frame constructed upon and above a small oil chamber 
or réservoir. No part of the same, except the piston, is in touch with 
the oil. The adjustment is such that, so long as the engine runs, the 
pump works altogether. The spécification says that it can be regu- 
lated for supplying a greater or less quantity of oil. This device was 
intended largely for lubricating triple-expansion and steam engines, 
and, according to complainant's contention, is not adapted to auto- 
mobile lubrication. The stems extend beyond the frame, and are, 
within the limit above set out, adjustable. Kane does not seem to 
hâve deemed this feature new. The whole is more or less exposed to 
dust and dirt. To meet the demands of automobiles, Kane's lubrica- 
tion would require some overhauling, especially with référence to the 
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features which provide for continuous action of the pumps while the 
engine is in motion and the use of a réservoir containing the pump 
and actuating means, though complainant's claim in this respect is not 
free from doubt. So far as appertains to the adjustment of the length 
of the stroke by manipulating the stems above the yoke, the régula- 
tion of the length of the stroke is otherwise very similar to that of 
the patent in suit, being a matter of degree only. Counsel for com- 
plainant sums up the différence between the two by saying (page 59, 
brief) : 

" * • ♦ The capaelty of complainant's and défendants' pumps to be ad- 
justed from zéro to f ull stroke, instead of only from half stroke to f ull stroke, 
as In Kane, make them practical automobile lubricators." 

The Hochgesand patent shows a pump for hquid, gaseous bodies, 
and for the distribution of oil for lubrication, located within an oil 
tank or réservoir, as in the claims in suit. It covers one lubricator 
pump, etc., but, manifestly, the dupHcation of it would not, in the ab- 
sence of novel adjustment, constitute invention. The patentée pro- 
vides for an indicator, located outside of the réservoir wall, whereby 
the amount of liquid delivered at every stroke of the piston can be 
ascertained. There is also provided outside the réservoir wall a means 
for adjusting the throw of the oil. The piston stroke is uniform; but 
it cannot be said that its actuating device can be regulated from the 
outside. The usefulness of its stroke is varied, however, from zéro 
to full, by the adjustment of a cylinder in its relation to certain valves 
and to its seat upon the wall of a chamber, c', through which the 
plunger moves and forces the oil or other liquid. 

In order to justify the claim of Hochgesand that the delivery of the 
oil may be entirely eut off, it is necessary to assume that, when the cyl- 
inder is not closely seated upon the wall of the chamber, viz., the seat, 
c, the oil in the chamber will press back between the piston and the said 
chamber wall, and overfiow into the body of oil in the tank. He 
makes no suggestion to this effect, nor can it be seen from the drawings 
that the piston fails to exactly fit into the chamber. The provision he 
makes for a full delivery of the oil, however, shows that by reversing 
the process such leakage is assumed. For instance, by means of the 
outside regulating device, the oil chamber is made air and oil tight, 
wherein the plunger or piston acts by simply displacing a volume of oil 
equal to its own volume. It is thus unnecessary that the plunger 
should closely fit into its corresporiding oil chamber. The valve at the 
lower end of this chamber, being the point of least résistance, yields, 
and the oil is forced out in an amount equal to the displacement, at 
least. Manifestly, when the valves between the oil chamber and the 
réservoir, or other means of escape for the oil, are left open, thèse 
would. furnish points of least résistance, and no oil would be delivered. 
This device can be read literally upon daim 2, and is deemed a com-, 
plete anticipation thereof , unless the latter is limited to the regulating 
means disclosed in the spécification and drawings. It does not, how- 
ever, show the regulating connection between the outside and the actu- 
ator, as provided in claim 3, or of a member connected to the movable 
part of the pump to reciprocate the same, shown in claim 5. In the 
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one case, the means of escape of the oil from the" displacement of the 
plunger is adjusted and indicated from the outside-; in the other, the 
Icngth of the stroke of the plunger is indicated and regulated. The 
one controls the extent of the stroke of the plunger; the other simply 
avoids it. In this respect there is a substantial distinction between the 
combination of claims 3 and 5 in suit and Hochgesand. 

The several patents above discussed fairly sum up the prior art for 
the purposes of this suit. While they contain between them ail the 
essential features of the claims before the court, no one of them covers 
ail the éléments embraced within the claims relied on. The latter, so 
far as they difïer from the prior art, présent but slight évidence of pat- 
entable novelty. Considering, however, the state of the art, and the 
presumption arising from the action of the Patent Office in granting 
the patent, and the further fact of the dearth of lubricating devices 
adapted to meet the demands of the automobile art, it is the judgment 
of the court that the patent is valid, subject to the Hmitation as to claim 
2 aforesaid. Aside from a différent cam adjustment and the élimina- 
tion of the yoke in form, while retaining the substantial features of the 
opération thereof , there is no différence between the device of the de- 
fendants and that of the claims in suit. As to the above two variations, 
there seems to be no doubt but that they are the équivalents of the parts 
which they supplant, even in a patent so narrow as hère involved. 
There is no doubt of the fact that it is an infringement. 

The prayer of the bill is therefore granted, and the injunction will 
issue. 



SHEFFIHLD CAR 00. v. BUDA FOUNDRY & MFG. CO. 

(Circuit Court, N. D. Illinois. E. D. March 24, 1910.) 

No. 29,187. 

1. Patents (§ 312*)— Infbingement— Sufficienct of Evidence. 

Evidence alone that a défendant had an infringlng device ta Its pos- 
session, wlthout proof that it made, used, or sold the same, does net 
make out a case of infringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 549; Dec. Dlg. 
§ 312.*] 

2. Patents (§§ 26, 56, 328*)— Validity akd Infkingemeniv-Railwat Véloci- 

pède. 

The Hovey patent, No. 876,058, for a railway motor velodpede, covers 
a combination of old éléments in a machine to adapt It to be propelled. by 
hand, foot, or motor, and In such feature was not antlclpated, and dis- 
closes invention. It is not Infringed, however, by the machine of the 
Jenkins patent. No. 914,845, whlch lacks the means of the Hovey ma- 
chine for dlseonnecting the motor from the drivlng mechanism while 
in motion. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 30, 376; Dec. 
Dlg. §i 26, 56, 328.*] 

3. Patents (§ 237*)— Infringement— Equivalent Pabts— "Speocket Chain 

Dkive." 

A sprocket chaln drive Is the équivalent of a belt drive as a means for 
propelllng a vehlcle. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 374, 375; Dec 
Dlg. § 237.*j 

*For other cases see same topic & i nttmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the Sheflfield Car Company against the Buda 
Foundry & Manufacturing Company. On final hearing. Decree for 
défendant. 

Chappéll and Earl, for complainant. 
Synnestvedt & Carpenter, for défendant 

KOHLSAAT, Circuit Judge. Complainant files its bill to restrain 
infringement of claims 14, 16, 18, 20, 23, 24, 30, 32, 35, 36, 38, 39, 
and 41 of patent No. 876,058, granted to W. S. Hovey January 7, 1908, 
for improvements in railway motor vélocipèdes. The number and 
length of the claims preclude their being restated hère. The patentee's 
avowed object was to provide: (1) A compact, light weight, and 
strong motor vélocipède. (2) One in which the engine of the explo- 
sive type may be readily started. (3) One which may be conaected up 
quickly for ;either manual or motor propulsion. (4) One in which the 
parts are efïectively balanced and the engine protected. Défendant 
relies on the usual défenses of want of invention, the state of the art 
considered, and noninf ringement. 

Complainant charges infringement as to two de vices on the part of 
défendant: The first of thèse consists of a certain structure adver- 
tised in defendant's so-called "Buda Bulletin No. 121." The évidence 
utterly fails to show any mOre than that défendant had such a device 
in hand. Nothing is shown as to who made it, or that it was ever used 
or sold. This fails to make out infringement, and need not be further 
considered on final hearing. Allis v. Stowell, decided by Judge Dyer 
at this Circuit in about 1881. See Allis v. Stowell, 9 Fed. 304 ; Minter 
V. Williams, 1 Webster, 135 ; Robinson on Patents, § 899. 

The remaining device, Complainant's Exhibit No. 2, defendant's 
railway motor vélocipède, défendant claims to be manufacturing under 
patent No. 914,845, issued to M. L. Jenkins on March 9, 1909. In the 
spécification, line 8, p. 1, it is said that the invention bas for its ob]"*acts 
a new railway vélocipède with motor actuating means therefor, the 
same being compact, light, and strong, having chain driving means of 
a positive nature, an improved form of throw-out mechanism for dis- 
engaging hand driving gear, whereby the hand mechanism can be 
readily discoîinected and locked after the machine bas started. 

Complainant's contention that this patent is not for a combination, 
but for spécifie détails, is not deemed well taken. Claims 1, 2, and 3 
éach call for a complète vélocipède. It appears from the record that a 
railway motôr vélocipède was at the date of the application a well- 
known device. With référence to the question of invention in the 
device of the claims in suit, it is conceded that none of the éléments 
were new with Hovey. What is claimed is that the combination of 
the three motîve powers, hand, foot, and motor, and the adjustment of 
the parts was new. It is admitted that hand and foot propelled cars 
of this character were old in the art. Defendant's Exhibit, "Complain- 
ant's old car stipulated," so called in the briefs, and Eindsley's patent 
No. 270,320, issued in 1883, disclose them. In adapting one of thèse 
old structures, the Lindsley, to the application of motor propulsion, 
including several necessary, or, at least, désirable, changes or additions 
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thereto, such as Connecting and disconnecting means, rests the claim 
of the patent to invention. 

It was net new to install a motor in track or other vélocipède frames. 
Patent No. 599,912, issued to J. McGeorge on March 1, 1898, for a 
locomotive hand car, covers a railroad tricycle propelled by gasoline 
motor, which should still be light, strong, and effective. This device 
was manufactured for complainant, bas no hand or foot power for 
propelling the car, and was a failure, probably for want of a suitable 
motor, as much as for any other reason. A similar attempt was made 
in Boult and Wade English patent, No. 16,331, granted in 1898, for 
an ordinary motor tricycle. 

The Ellis patent. No. 710,048, granted. in 1903, covers a four-wheel 
motor vélocipède capable of being propelled by either foot or motor 
power or both. This device is relied upon by défendant as an anticipa- 
tion. It cannot be folded for transportation, nor worked by manual 
power. The motor is located above the wheels, and its connections and 
adjiwtments are in essential respects so unlike those of the device in 
suit as to be practically incapable of application to a railroad tricycle. 
Meijer patent. No. 738,559, is for an automobile bicycle which bas no 
pedals, cranks, handle bar, saddle, or transmission chain. 

Thé device of Manson patent, No. 678,963, shows a motor mounted 
between the side rails of a four-part bicycle frame. It bas no hand 
power, and cannot be considered as pertinent to the présent inquiry. 
Various other devices of the prior art are ref erred to, but none of them 
serve to illuminate the railway motor vélocipède art as well as those 
above discussed. There is nowhere found in the prior art any device 
employing in combination the three methods of propulsion, viz., handle 
bars, pedals, and motor. From the record it appears that there is on 
occasion serious demand for ail three of thèse. Steep grades, rapid 
movement to escape trains, failure of any two of them to work — each 
of thèse possible events make the three very désirable éléments 
of a track vélocipède. Thèse, together with the various conven- 
ient adjustments for cutting in and out any one or more of the 
actuating means, together with the gênerai balancing of the parts, give 
to the patent some degree of invention, and a conséquent right to the 
protection of the court against infringers. To hold that defendant's 
tricycle inf ringes requires, among other things, that its sprocket chain 
drive be held to be the équivalent of complainant's belt drive. 

Complainant's expert, Cooley, says the two methods are recognized 
as équivalents. This seems to be reasonable, and, considered alone, 
is deemed true. It will further be necessary to hold that the dise fric- 
tion device of defendant's car corresponds to the belt-tightening de- 
vice of complainant. As said by the expert, if complainant's belt-tight- 
ening device be adjusted so as to prevent slipping of the belt when the 
engine is starting up or driving the car, it will then perform the iden- 
tical function performed by the dise friction device on the sprocket 
wheel of défendant. It will be seen, however, that while the belt 
tightener enables the degree of frictional contact with the flanged driv- 
ing wheel, to be varied at the will of the driver, by means of a con- 
venient lever, the defendant's frictional contact is fixed and uniform 
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until the same is varied by advance or withdrawal of the nut upon the 
shaft or axle. It cannot be said that defendant's method of adjustment 
by means of a wrench is the équivalent of complainant's lever-operated 
belt tightenen This lever and its adjustment are essential parts of 
complainant's car. By the slackening or loosening of the belt com- 
plainant's connection between the motor and the f orward driving wheel 
is entirely eut out. Defendant's patent, as virell as its said alleged in- 
fringing device, discloses no means for cutting out the motor other 
than the stopping of the motor itself until the car comes to rest, and 
then adjusting the friction dises by means of a wrench to relieve the 
impact thereof upon the driving wheel, and cause same to slip freely 
upon the flanged wheel through the médium of the steel plate, 50. 

On the other hand, complainant's motor may at choice be kept in 
motion, even when not pulling, which would seem to be a désirable fea- 
ture. The friction in complainant's device is applied at or near the 
periphery of the front driving wheel. In defendant's tricycle it is ap- 
plied at the side of the wheel, and covering a circular area at its central 
portion, having a diameter equal to that of the dise, and concentric 
therewith. Both, it is true, dépend upon frictional contact. Complain- 
ant's device, however, is not to be looked upon as in any sensé a basic 
invention, but only as an advance upon the prior art, slight at that, and 
therefore entitled to only a narrow range as to équivalents. Consider- 
ing the other variations between the two in the adjustment, connection, 
and disconnection of the manual and pedal actuating détails, there 
seems to be in both of the devices substantially the arrangements fol- 
lowed by Lindsley, varied only to suit the new feature of the motor. 
Necessarily there are some différences, but none which would seriously 
tend to détermine the présence or absence of invention. It appears 
from what bas been said that defendant's device lacks at least one of 
the éléments of complainant's combination — i. e., the lever-operated 
adjustment of the connection between the motor and the driving or 
filanged wheel^not to mention the différences in the application of the 
frictional contact of the two. It further appears that défendant bas 
foUowed complainant in adjusting a motor to the L,indsley manual 
and pedal track tricycle. Both of thèse were open to be used by any 
one separately. While the complainant seems to bave been the first 
to place a motor in the Lindsley device, and the first to combine a 
manual-actuating élément with a pedal and motor propulsion in track 
tricycles, his invention, as above stated, is very narrow, so narrow in- 
deed as to limit him to the combination claimed. Having omitted one 
of the éléments of complainant's railway motor vélocipède as disclosed 
in each of the claims sued on, either directly named or necessarily in- 
cluded, it foUows that defendant's device does not infringe. Wright 
v. Yuengling, 155 U. S. 53, 15 Sup. Ct. 1, 39 L. Ed. 64. 

The bill will be dismissed for want of equity. 
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BEMIS et al. v. CHARLES A. STEVENS & BROS. 

(Circuit Court, N. D. Illinois, E. D. March 24, 1910.) 

No. 28,385. 

Patents (§ 328*) — Vàmditt and Infkingembnt— Pneumatic Despatch Ttibe 
System. 

Tlie Remis patent, No. 696,305, claims 8, 33, and 40, for a station 
terminal in a pneumatic despatch tube System, are not limited to the 
station terminal described as a wbole In the spécification, but each eovers 
and protects the parts of such terminal therein described in combina- 
tion. As so construed, such claims were not anticlpated and disclose 
patentable inrention ; also held inf ringed. 

In Equity. Suit by Thomas Bemis and the Taisey Pneumatic Serv- 
ice Company against Charles A. Stevens & Bros., Charles A. Stevens, 
Thomas A. Stevens, and John H. Stevens. On final hearing. Decree 
for complainants. 

V. H. Lockwood, for complainants. 

Griffin & Bernhard, Harry P, Simonton, and Long & Pierce, for 
défendants. 

KOHIvSAAT, Circuit Judge. Complainants brought this suit to 
restrain infringement of claims 8, 33, and 40 of patent No. 696,305, 
granted to Thomas Bemis March 25, 1903. It is the contention of 
défendants that the claims in suit are for the station terminal in the 
pneumatic tube System claimed by the patentée, and shown in the 
spécification, and not for that part thereof used by défendants. 

The claims read as follows, viz. : 

"8. In a pneumatic despatch tube System, a station terminal having a dis- 
charge branch and an air branch which are substantially parallel, guides for 
preventing the passage of a carrier into the air branch, and a valve arrangea 
to close the discharge branch opposite the mouth of the air branch witb its 
lower and immedlately below the same." 

"33. In a pneumatic despatch tube System, a station terminal having a dis- 
charge branch and an air branch connected thereto, guides for preventing 
the passage of a carrier into the air branch, and a valve arrangea to close 
the discharge branch opposite the mouth of the air branch and pivotally 
supported at its rear end upon an axis located upon the side of the discharge 
branch opposite from the air branch." 

"40. In a pneumatic despatch System, a station terminal having a discharge 
branch, and an air branch leading from the side of said branch, and a valve 
arrangea to close the discharge branch, a portion of said valve lying in Une 
with the mouth of the air branch." 

It will be observed that the three claims are, in substance, the same, 
each emphasizing a separate élément of the terminal. In the spécifica- 
tion, the station terminal is described as follows, viz. : 

"The station terminal consists of a hoUow head 59, within vrhich is pivoted 
a wheel 60, similar to the wheel 48, the said wheel being preferably mounted 
at the center of the curve on the outer portion of the head 59, and being of 
such diameter as to form a channel 61, within which the carrier may travel. 
Head 59 is provlded with a pair of tubular branches, 62 and 63, the branch 
62 being adapted to be secured to the end of one of the tubes 22. * * • 

•For other cases see same topic & § numeeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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Head 59 is also provfded, Immediately adjacent Its branch 63, wlth a brancb 
66, which Is led from the channel 61, paraUel with branch 63, and forms sub- 
stantially a continuation of channel 6l. The inner wall of branch 68 is slotted 
at 67 to prqvlde passage for the air frojn channel 61 into the branch 63. 
Pivoted at 68 In the branch 66 is a door 69. Door 69 may be held normally 
closed by a spring; but such spring Is not necessary, as the door wUl be 
normally held closed by suctlon. The branch 66 Is of a length, below door 
69, greater thah the length of the carrier, and the lower end of the branch is 
normally closed by a spring door 70 of the usual type." 

In lines 70 to 75, col. 2, p. 1, the station terminal is referred to as 
station terminal 25, having référence to the drawings. Défendants' 
device covers only what might be said to correspond to branch 63 and 
(except that part below valve 69) branch 66 of the head 59 of the 
patent in suit. A fair interprétation of the language of the spécifica- 
tion leads to the conclusion that the station terminal claimed includes 
the head 69, the wheel 60, and the tubular branches 62 and 63 of Fig- 
ure 5. That such was the patentee's intention further appears from the 
fact that Figure 4 is described as an axial section of the discharge end 
of the cashier's terminal. If the claims in suit are to be limited by 
the language of the spécification, the défendants do not infringe, for 
the reason that they do not use the above described station terminal. 
The claims in suit undertake to describe certain éléments of a sta- 
tion terminal, the latter being a part of a pneumatic despatch tube 
System. In order to show infringement, it is essential that the com- 
plainants' station terminal be construed to mean only that part of the 
station terminal of the spécification which includes branch 67, and 
that part of branch 66 which includes and extends above the valve 69. 
So far, therefore,:as the alleged infringement is concerned, the ques- 
tion isr Shall complainants be held to the form of station terminal 
set out in the spécification, or may they, for the purposes of this suit, 
apply the term to a fraction of that station terminal? It is a well- 
settled rule that a spécification may be invoked to explain and to nar- 
.row a daim. In the présent case, to follow the spécification would 
resuit in a narrowing of the claims so far as the use of the term "sta- 
tion terminal" is concerned. But complainants insist that, inasmuch 
as some of the other claims cover parts of the station terminal of the 
spécification, therefore the claims in suit should be limited to the élé- 
ments described specifically in each claim. For instance, claim 4 calls 
for a station terminal consisting of a cùrved tubular head and a re- 
voluble wheej mounted therein. Claims 10 and il also speak of the. 
station terminal as consisting of a channel, a depending discharge end, 
and an air tube, etc. Thus it will appear that patentée uses the phrase 
"station terminal" very loosely, and with no intention of limiting him- 
self to the complète device of dràwings 4 aiid 5. That being so, it is 
necessary, in order to give effect to the patent considered as a whole, to 
treat the station terminal of complainants as limited to branches 66 
and 67, and their several détails of arrangement. Complainants fur- 
ther insist that so much of branch 66 as lies below the valve 69 may be 
dispensed with as in no degree essential to the device of the claims in 
suit. Coupling this lower branch 66 with défendants' corresponding 
feature, it is seen that it is a réceptacle into which the carrier is driven 
on its way out, while défendants' carrier is driven into an open basket 
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or réceptacle at once. As with the so-called head, so with regard to 
the lower extension of branch 66, with its second valve, certain claims 
of the patent specifically provide for it, as, for instance, claims 9, 10, 
11, 13, 13, 34, and 41. Hère, again, complainants hâve elected to call 
branch 63 and (except that part thereof below valve 69) branch 66 a 
station terminal. Thus trimmed, complainants' device anticipâtes that 
of défendants, lacking only the basket into which the carrier descends. 
Bearing in mind the déclaration found in Wooden Ware Co. et al. v. 
Miller Ladder Co., 133 Fed. 541, 66 C. C. A. 517, that a patentée bas the 
right to term the legs of a trestle a trestle, notwithstanding Webster's 
or bis own différent définition, it does not seem to be an overstraining 
of the language of the patent to hold that the phrasing of the claims 
in suit may be properly construed to évidence an intention on the part 
of the patentée to secure to himself the benefit of any part of bis par- 
ticular device for taking care of the carrier at and near the point of 
discharge thereof. If, therefore, the said immédiate discharge device 
constitutes a valid invention, the prior art considered, the court is bound 
to find for the complainants, since défendants' external receiving basket 
or réceptacle cannot be held to be an essential élément of their device, 
being entirely independent of pneumatic delivery equipment. Bemis 
was not a pioneer in the pneumatic despatch tube art, nor with that part 
of it appertaining to the station terminal devices. Défendants intro- 
duce in évidence among others six patents of the prior art, viz., patent 
No. 417,838, granted December 24, 1889, to E. D. Leaycraft, patent 
No. 451,619, granted May 5, 1891, to. E. D. Leaycraft, patent No. 
460,160, granted September 29, 1891, to J. Reilly, patent No. 564,965, 
granted August 4, 1896, to L. G. Bostedo, patent No. 594,090, granted 
November 23, 1897, to J. W. & A. Mathis, and patent No. 604,405, 
granted May 24, 1898, to J. W. & A. Mathis, bearing upon the subject- 
matter of the claims in suit. 

Leaycraft patent. No. 417,828, discloses two devices, one consisting 
of a curved discharge tube, having a section of the outer curved wall 
of the tube arranged to operate as a discharge valve, whereby the 
carrier is impacted upon the valve tangentially or centrifugally, being 
directed by a curved guide, which it would hâve a tendency to leave at 
or near the valve, thus striking the valve at varying distances from the 
pivotai point and increasing the force necessary for its opération, the 
other consisting of a straight discharge tube having its valve also eut 
from the wall of the tube, and depending perpendicularly from its 
pivot as a section of such wall. The guide extends across the tube 
obliquely in such a manner as to direct the carrier obliquely against the 
valve with what would seem to be a tendency to wedge, or, at least, 
lose some of its impetus, whereby the valve would operate slowly, 
and perhaps f ail to discharge the carrier. Thèse valves are neces- 
sarily larger and heavier than they would need to be, were they in the 
direct line of travel of the carrier. Moreover, they présent their con- 
cave sides to the carrier — a circumstance which could hardly fail to 
affect the promptness of the response of the valves. So far as hère 
required, Leaycraft's later patent, No. 451,619, présents no features 
not found in the foregoing patent, and wiU therefore not be further 
considered. 
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Reilly patent, No. 460,160, calls for a station terminal having the air 
and discharge branches, the latter being provided in its lower end with 
a valve which is operated by a pivotably secured lever, which lies at 
an angle across the path of the carrier. The carrier strikes the lever 
and throws the valve open. The impact of the carrier upon the valve 
is made through a perpendicular tube, and is applied at right angles to 
the valve. Should the lever not be sensitive, or the carrier delivered 
ivith force, there would seem to be danger of a wedging efïect upon the 
carrier between the lever and the wall of the tube, whereby discharge 
might be uncertain. The intervention of the lever élément above 
serves to distinguish this device from Bemis'. 

The Bostedo patent, No. 564,965, is for a receiving box in connec- 
tion with a pneumatic despatch tube "adapted to hâve the carrier dis- 
charged upwardly therein." The box seems to cover a head similar to 
that of complainants' device, without the wheel. The carrier passes 
into this head, having upper and lower curved guides which deliver it 
into a perpendicular delivery tube, through which it descends by grav- 
ity upon two doors or shutters hinged outwardly, and which respond to 
the impact by swinging downwardly from the center of the tube toward 
its walls. They are directly in the line of the carrier. The valve does 
not close the discharge branch opposite the mouth of the air branch. 
Otherwise the device is much the same in principle as that in suit. 

So far as pertinent hère, the Mathis patents. Nos. 594,090 and 
604,405, are for the same device — the latter differing from the former, 
in that it provides a closed delivery branch 6, having a self-closing 
valve or gâte in the bottom thereof. The avowed function of this 
housing chamber is stated to be that in conséquence thereof the out- 
side atmosphère cannot pass through the discharge opening into the 
despatch tube, etc. Complainants' expert Stoddard gives it as his opin- 
ion that, with the receiving chamber 6 omitted, this patent 604,405 is 
substantially the same as the Leaycraft straight-branch device. This 
statement is correct so f àr as appears of record. The discharge branch 
or tube is pivoted at the top and normally fitting into and filling the 
opening left by cutting it from the tube wall. The valve is practically 
like that of the Leaycraft patents — long and heavy. It is struck at an 
oblique angle by the carrier, and, as stated above, with regard to the 
Leaycraft device, and for the same reasons, does not respond fully and 
effectually to the impact of the carrier. 

Other patents are cited by défendants, but the above are ail that are 
deemed material in this inquiry. It will be seen that there is a sub- 
stantial, though slight, différence between the construction of the 
station terminal in suit and those cited. It consists in the arrangement 
of the guides and valves, so that the carrier will strike the valve at the 
most effective point in the pneumatic device, and consequently resuit 
in aclean delivery of the carrier. The idea appears in the prior art, 
but it was never fully accomplished. 

Bemis' advance was simply that of adjustment. His valve was 
smaller and placed more directly in the line of travel of the carrier than 
that of either Leaycraft or Mathis. It differed from Reilly in that it 
projected the carrier directly upon the discharge valve, as above stated, 
but is otherwise very close to Bemis' device. Looking, however, Lt the 
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resuit attained, together with the différence above named, I am in- 
clined to think there is some degree of invention in complainants' 
device. I give no weight to complainants' experiments made in the 
absence of défendants. Such attempts at making évidence are not to 
be encouraged. 
Let a decree go for an injunction and for an accounting. 



SMITH V. THOMPSON et al. 

(Circuit Court, D. Connecticut. March 28, 1910.) 

No. 1,313, 

Patents (§ 114*) — Suit in Equity to Obtain Patent— Right to Maintain 
— Effect of Assignment. 

Where an applicant for a patent has made an absolute assignaient of his 
rigSts in the invention, ttie right to bring a suit in equity to obtain issu- 
ance of the patent under Rev. St. § 4915 (U. S. Comp. St. 1901, p. 3392), 
Is vested in the assignée. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 166, Dec. Dig. § 
114.*] 

In Equity. Suit by Lester C. Smith against Hugh L. Thompson and 
the Coe Brass Manufacturing Company. On demurrer to bill. De- 
murrer sustained. 

Walter E. Ward, for complainant. 

John P. Croasdale and Howard S. Okie, for défendants. 

PLATT, District Judge. Hère is the gist of the bill demurred to: 
Prior to March 1, 1901, complainant had valuable property rights 
in an invention relating to improvement in wire drawing machines. 
On July 6, 1903, he had perfected his invention and made application 
for letters patent thereon. On March 11, 1904, défendant Thompson 
filed an application which included the same invention, and thereupon 
interférence proceedings were instituted between the parties, upon 
which the examiner decided in favor of complainant. An appeal to 
the examiner in chief resulted in a décision for Thompson. An ap- 
peal to the Commissioner resulted in a décision for complainant. An 
appeal to the Court of Appeals of the District of Columbia resulted in 
favor of Thompson. Certain claims not in interférence are.still be- 
ing prosecuted in the Patent Office by the Coe Brass Manufacturing 
Company, assignée. 

While the interférence was pending, after the Commissioner had 
awarded priority to the complainant, and before the décision by the 
Court of Appeals, the complainant made a contract with the Coe Brass 
Manufacturing Company, in which it was agreed that in considération 
of an absolute assignment, made that day, by the complainant, of ail 
his rights in the invention to the Coe Brass Manufacturing Company, 
the latter would pay him $2,-500; that complainant would carry to a 
final détermination his interférence proceedings with Thompson, and 

«For other cases see same topic & § mU-'HEee in Dec. & Am. Digs. 1507 to date, & Rep'r Indexes 
177 F.— 40 
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if; he spcceeded the Coe Brass Manufacturing Company would pay 
him $^,500 more; that after final détermination of the interférence 
proçeedings with Thompson the Coe Brass Manufacturing Company 
would perfect the invention just sold to it by Smith, making no ma- 
terial change in the claims without the consent of Smith's attorney; 
that after the Coe Brass Manufacturing Company had perf ected the 
invention and obtained the patent therefor it would issue to Smith, 
the complainant, an exclusive license under the patent. 

The bill then goes on to show that the complainant assigned his 
rights under the application for letters patent in accordance with the 
contract, and that the Coe Brass Manufacturing Company paid him 
$2,500, as provided for therein, but has not paid the further sum of 
$2,500 referred to therein; that the application ïs still pending in the 
Patent Office, but that the Coe Brass Manufacturing Company will 
not tell complainant anything about it; that he has asked the Coe 
Brass Manufacturing Company to join him in this suit, but that they 
refuse; that the Commissioner of Patents will soon issue a patent 
to Thompson, based on the interférence claims ; that complainant 
waS the first inventer of the invention involved in interférence, and is 
in law and equity entitled to letters patent therefor as assignor of the 
Coe Brass Manufacturing Company; that said Thompson will prob- 
ably soon get his patent therefor. 

Ûpon this showing he wishes the court to decree : That the com- 
plainant is entitled to receive a patent for his invention upon the 
claims specifîed in the interférence, and upon the other claims not in 
that dispute, so that the patent: may issue to complainant as assignor, 
and to the Coe Brass Manufacturing Company as assignée, and that 
the Commissioner of Patents.be enjoined from issuing a patent to 
défendant Thompson as the resuit of the latter's successful interfér- 
ence; also to decree that Thompson be enjoined from receiving the 
patent, and from making use of it to complainant's disadvantage. 

The argument of the complainant in behalf of the bill is simply this : 
That he is the équitable owner of the right to secure a patent for his 
invention, that ail parties in interest are before the court, and to se- 
cure equity, truth, and justice it is imperatively i^ecessary that the 
court should hear the parties. 

The trouble with the contention is that the jurisdiction of the court 
in this particular instance îs of purely statutory création. It must be 
found in section 4915, Rev. St. (U. S. Comp. St. 1901, p. 3393), or it 
does not exist. I am satisfied that in pursuance of that statute the 
only one entitled to secure a right to the patented invention at the 
time of the bringing of this suit was the Coe Brass Manufacturing 
Company. The présent complainant had of his own accord so treated 
his original right as to locate it absolutely and permanently in the pos- 
session f F the Coe Brass Manufacturing Company. For this act he 
can blâme no one but himself. He did what he did because he deemed 
such action to be for his own best interests. He cannot now whiffle 
about, and, fînding no support from the Coe Brass Manufacturing 
Company, come to the court in the guise which he would hâve been 
warranted in assuming if he had not dealt with the Coe Brass Manu- 
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facturing Company at ail. He cannot trade for his cake, and, when 
he tinds it made of ashes, calmly ignore the trade. 
Let tlie demurrer be sustained, and bill dismissed, wilh costs. 



GOLDEN-ANDERSON VALVE SPECIALïT CO. et al. v. MONESSEN 
FOUNDKT & MACHINE CO, et al. 

(Circuit Court, W. D. Pennsylvania. November 26, 1909.) 

No. 26. 

Patents (§ 328*) — Tbansfeb of Equitable Title— Infbingement. 

The Anderson patent, No. 901,222, (or valve mechanlsm, held for an Im- 
proyement on the devlce of patent No. 811,813 to the same Inventor, the 
«luitable tltle to whleh passed to complaluant under an assignaient of 
the latter patent by the patentée, "together with any and ail Improvement» 
which I may hereafter make thereon." Both patents also held Infringed 
on a motion for preliminary injunetion against the patentée and a cor- 
poration of which he was an offlcer, and whlch had full knowledge of 
Bueh assignment 

In Equity, Suit by the Golden-Anderson Valve Specialty Company 
and Charles E. Golden against the Monessen Foundry & Machine Com- 
pany and Edward V. Anderson. On motion for preliminary injune- 
tion. Motion granted. 

F. W. H. Clay and Marshall A, Christy, for plaintiffs. 
J. M. Nesbit, for défendants. 

ORR, District Judge. This is a bill filed by licensees of patents 
against the patentée and a corporation associated with the patentée 
to prevent infringement. A motion for a preliminary injunetion has 
been made and has been fully argued. This motion is now under con- 
sidération. 

The bill avers the invention by the défendant Anderson of sundry 
new and useful improvements in valves and the grant to Anderson of 
several letters patent of thé United States, of which two only may be 
now mentioned, being Nos. 811,813 and 901,222. The bill further 
avers that the complainant corporation has the légal title to No. 811,- 
813 and the équitable title to No. 901,222, by virtue of divers con- 
tracts and assignments hereinafter specially mentioned, and that the 
défendant corporation was fully informed thereof. The bill further 
sets forth that the complainant corporation, which was at one time 
manufacturing valves, entered into a contract with the défendant cor- 
poration, whereby the latter would manufacture the valves for the ac- 
count of the former, and whereby for that purpose the latter had ac- 
quired the maçhinery theretofore used by the former; that said agree- 
ment was stiïl in force; that, nevertheless, the défendant corpora- 
tion, in conjuriction with the défendant Anderson, were manufacturing 
valves covered by each and both of said letters patent, in open ar'd 
notorious compétition with the complainants. The bill prays for tlie 
customary relief. 

*For otber cases gee same topic & i nvmbsk lu Dec. & Am. Digs, 1907 to date, & Eep'r Itt<3« Le* 
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The title of the complainant corporation as set eut în the bill îs 
clearly sustained by the proofs. On the llth of November, 1904, the 
said Anderson'and the said Golden entered into an agreement reciting 
that: Whereas Anderson has invented an improvement on valves, an 
improvement on cocks, an improvement in traps, an improvement in 
altitude valves, an improvement in float valves, an improvement in 
pressure-reducing valves, an improvement in non-return valves, and 
improvements in railroad water columns or standpipes with valves, 
complète for the varions types for which he desired to make applica- 
tion for letters patent of the United States ; and whereas Golden was 
désirons of acquiring an interest in said inventions and each and ail 
of them and in the letters patent to be obtained therefor, the said Golden 
should pay ail reasonable expenses of obtàining letters patent for each 
and ail of the said inventions, including the aforesaid application on file, 
"together with any improvements" which the said Anderson "may 
hereaf ter make thereon" ; and providing that the said Anderson should 
assign to said Golden a two-thirds interest in and to each and ail of the 
said inventions; and further providing, after setting forth that it was 
the purpose of the parties to license others to manufacture and sell the 
apparatus embodying Said inventions, that the royalties and license fées 
should be distributed, one-third to the said Anderson and two-thirds 
to the said Golden. 

On April 14, 1906, in pursuance of said agreement of November 
11, 1904, the said Anderson executed an assignment to the said Golden, 
in which he recited said former agreement, and affirms that by the 
same he agreed to assign and convey to said Golden an undivided two- 
thirds interest in the inventions made by him as enumerated in said 
agreement, "together with ail improvements which I should thereafter 
make thereon" ; and he then assigned three letters patent, including 
letters patent No. 811,813, aforesaid, and also certain other inventions 
for which he had made application for letters patent, being application 
Sériai No. 264,315 (patent No. 819,497), and covered in said assign- 
ment, "the inventions therein respectively described, and claimed or 
intended so to be, together with any and ail improvements which I 
may hereafter make thereon, or upon any of them." On July 9, 1906, 
the said Anderson and Golden entered into a contract with the Golden- 
Anderson Valve Company, the complainant corporation, wherein it 
was recited that the said Anderson and Golden were vested with the 
entire title to five letters patent, including 811,813, and the inventions 
described in three applications then on file in the patent office, and 
reciting that the corporation was désirons of acquiring the exclusive 
license to manufacture ail of said inventions, "together with any and 
ail improvements thereon which either or both of said parties, either 
severally or jointly, may make or acquire." On December 33, 190?, 
Anderson, without the knowledge of Golden, filed an application (No. 
407,826) for a new and useful improvement in valves, and received 
letters patent No. 901,222. Claim 1 in said patent is as follows : 

"In a valve mechanlsm, the combinatlon. of a caslng having a passage 
throughout, a valve eontrolling said passage, a cylinder, a piston arrangea in 
said cyliuder, a port or passage through the piston for conducting fluid unr 
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der pressure to that side of the piston whare It will opéra te to shlft the 
valve to dosed portions." 

This patent Anderson refused and still refuses to assign to either of 
the complainants, although covered by the above-recited agreements. 

Anderson's déniai that the said agreements were not intended to 
include No. 901,223 will not avail him, especially when we consider 
his récitals in application No. 471,113, filed January 7, 1909. He says 
that the invention contained was : 

"A non-return valve, having in combination a casing having a passage 
theretbroiigh, a valve controUing said passage, a eylinder, a piston arranged 
in said eylinder, a port on one side of said piston adapted to be connected to 
a source of pressure, a port on tlie opposite side of said piston adapted to be 
connected to a Une of pipe extending from said source of pressure." 

This claim 1 in said application is a very accurate description of the 
invention of patent No. 901,222. On the day when said application 
was signed and executed, Anderson executed an assignment of an in- 
terest in the invention therein recited to Golden, and both assigned to 
Gomplainant company, and in said assignment stated that the same 
were made because said invention was included within the terms and 
meaning of the original agreement between them dated November 11, 
1904. The invention recited in said application being within the terms 
of said agreement, it must hâve been the intention of the parties that 
patent No. 901,222 was also within the agreement, because of the re- 
marked identity of claims. It follows, therefore, that the complainant 
corporation, by the agreement of July 9, 1906, above referred to, be- 
came the équitable owner of No. 901,322. 

The connection between Anderson and his codefendant is clear. 
Prior to May 38, 1906, the Golden-Anderson Valve Specialty Company 
had been manufacturing the Anderson valves, and owned machinery 
and equipment for that purpose. On that date, by agreement in writ- 
ing, the Monessen Foundry & Machine Company acquired such ma- 
chinery, and undertook to thenceforth manufacture the valves for and 
on account of the former. This contract is still in force. That agree- 
ment recited the title of the Golden-Anderson Valve Specialty Com- 
pany to the five several patents, including No. 811,813, "together with 
ail other patent rights which the said Edward V. Anderson or Charles 
E. Golden, of the Golden-Anderson Valve Specialty Company, may 
hereafter procure," etc. Anderson immediately afterward became and 
is now the vice président of the défendant company. Before patent No. 
901,332 was applied for, the président of the défendant company and 
the said Anderson were doubtful as to the inclusion of the invention 
covered by the said patent within the terms of Anderson's agreements 
with the complainants. They acted under mistaken advice, and re- 
solved the doubt in their own favor. The défendants admit that they 
are now rnanufacturing valves covered by letters patent No. 901,323. 

Reserving for further considération the charge of infringement of 
No. 811,813, I am of opinion that the controversy with respect to No. 
901,222 is not alone a matter of title but of infringement, and there- 
fore arises under the patent laws of the United States. Authority for 
this is found in Littlefield v. Perry, 21 Wall. 205, 23 L. Ed. 577, a pro- 
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ceédîhg institùted by a licénsee âgâinst thé patentée and inventer. Thè 
différence between the valve described in No. 811,813 and that de- 
scribed;^ip No, 901,322 is so slight that the latter must be considered 
an improvement upon the former. In the former a piston is movable ; 
in the latter it is not. This is the sole différence, and for the purpose 
of this case is immaterial. 

The défendants, with full knowledge of complainant's title, are in- 
fringers of both patents No. 901,323 and No. 811,813, and should be 
enjoined by preliminary injunction, as prayed for. 



POSTAL CABLE TELEGEAPH CO. v. CUMBERLAND TELEPHONB & 

TELEGEAPH CO. 

(Circuit Court, M. D. Tennessee, March 30, 1910.) 

No. 358. 

1. Telegraphs and Téléphones (§ 28*) — Duty to Fubnish Seevice. 

A téléphone company Is engagea In a quasi public service as a common 
carrier of news, and Is therefore 'bound to furnish an Impartial and non- 
dlseriminating service to the public, both at common law and as expressly 
reqnlred by Acts Tenn. 1885, c. 66, § 11. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dlg. 
f § 16, 17 ; Dec. Dlg. § 28.*] 

2. Teleqeaphs and Téléphones' (§ 34*) — Eates— Discrimination. 

A téléphone company under its common-law obligation to furnish 
equal and nondiscrlminattng service Is bound to chargé the same tolls to 
ail persons for the reiidltion of slmilar service. 

. [Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dlg. 
S 21 ; Dec. Dlg. § 34.*] 

3. TELEdRAPHS AND TELEPHONES (§ 34*) RATES— DISCRIMINATION. 

A téléphone company v?as not entltled to charge a telegraph company 
a greater rate for service than It charged other business bouses for slm- 
ilar service, beeause the telegraph company derived a greater profit from 
the use of its téléphone in the receipt and dellvery of telegraph messa- 
ges, since the rates chargeable by the téléphone company dépend on the 
character of Its service rendered, and not on the'value of the service to 
tùe customer. 

[Ed. Note.^ — For other casés, see Telegraphs and Téléphones, Cent Dlg. 
8 21; Dec. Dlg. § 34.*] 

4. Telegeaphs and Téléphones (§ 34*) — Rates— Discrimination. 

That a téléphone company also furnished telegraph service did not au- 
thorize it to charge discriminating rates for téléphone service furnished 
to a competing telegraph company, In order to enlarge the profits derived 
from the telegraph part of its business. 

[M. Note. — FOr other cases, see Telegraphs and Téléphones, Cent Dlg. 
§ 21 ; Dec. Dig. § 34.*] 

5. Telegraphs and Téléphones (§ 34*) — Rates— Discrimination. 

That a téléphone company was engaged in transmitting long-distance 
téléphone communications, and therefore came into compétition to some 
estent with a telegraph company, did not justify a discriminating charge 
for téléphone service furnished the telegraph company higher than that 
charged other business patrons for like service as legltlmate compétition, 
nor was It made lawful merely beeause complainant did not discrimi- 
nate between telegraph companies, but endeavored to charge ail tele- 

•Por otlier cases aee same topio & § numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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graph companies a higher rate, and that at least one other telegraph Com- 
pany had eonsented thereto. 

[Ed. Note.— For other cases, see Telegraphs and Téléphones, Cent Dig. 
I 21 ; Dec. Dlg. § 34.*] 

6. Telegbaphs and Téléphones (§ 34*)— Rates— Disceimination— Division 

wiTH Telegraph Oompanies. 

Where a téléphone Company charged a flat rate for slmllar service 
agàinst other business patrons, it could not require telegraph companies. 
In order to obtain full téléphone service, to share with the téléphone Com- 
pany an arbitrary percentage of receipts from business received by the 
telegraph company from the téléphone, yielding a greater or less com- 
pensation to the téléphone company for the same service accordlng to 
the distance whlch the telegram is sent. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dlg. 
§ 21 ; Dec. Dig. § 34.*] 

7. INJUNCTION (§ 137*) — RiGHT TO RELIEF— InJUNCTION PENDENTE LITE. 

In a suit to restraln a téléphone company from charging Increased and 
discrlminatlng rates for service fumished to a telegraph company, com- 
plainant vras not entitled to a prellmlnary Injonction as to rates in towns 
and clties where complainant had contracted to pay the increased rates, 
and where service had been furnlshed on thàt basis for a considérable 
perlod. 

[Ed. Note. — For other cases, see Injunetlon, Cent Dig. { 307; Dec. 
Dlg. § 137.*] 

8. Injtjnction (§ 67*)— Adéquate Remedt at Law— Mûltiplioitt of Stiits. 

Where a téléphone company had Imposed increased and discrlminatlng 
rates for service furnlshed to telegraph companies thronghout the state, 
a telegraph company had no complète and adéquate remedy at law, and 
was entitled to sue in equity to restraln the enforcement of such rates to 
prevent a multiplicity of suits. * 

[Ed. Note. — For other cases, see Injunetlon, Cent Dig. §§ 15, 18; Dec. 
Dig. §§ 16, 19.*] 

In Equity. Suit by the Postal Cable Telegraph Company against 
the Cumberland Téléphone & Telegraph Company. On motion for 
preliminary injunetlon to restraln défendant from removing its télé- 
phone instruments from complainant's offices in Nashville, and certain 
other towns and cities in Tennessee, and from refusing to furnish télé- 
phone service to complainant at rates charged and paid by other 
patrons of the company having téléphones in their business houses. 
Granted. 

John W. Green, John D. Caldwell, Anderson, Felder, Rountree & 
Wilson, and William W. Cook, for complainant. 
William L. Granbery, for défendant. 

SANFORD, District Judge. I am of opinion that the motion of 
the complainant telegraph company should be granted so as to enjoin 
the défendant téléphone company pending this litigation from remov- 
ing its téléphone instruments in the office of the telegraph company in 
Nashville and other towns and cities in Tennessee, and from refusing 
to furnish such instruments and téléphone service to the telegraph com- 
pany at the same rates as heretofore in ail such towns and cities where 

•For other cases see same topic & { nxtmbbb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexe* 
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the telegraph company has been heretof ore paying merely the flat 
rates paid by other patrons of the téléphone company having téléphones 
in their business houses. 

1. A téléphone company, which is often described as a common car- 
rier of news, is engagèd in a quasi public service, aiïected with a pub- 
lic interest, for which it is endowed with some of the sovereign pow- 
ers of the state, and as such is held to the obligation of an impartial 
and undiscriminating service to the public upon common-law principles. 
Cumberland Téléphone & Telegraph Co. v. Kelly (C. C. A., 6th Cir.) 
160 Fed. 316, 87 C. C. A. 268; State v. Téléphone Co. (C. C.) 23 Fed. 
539; State v. Telegraph & Téléphone Co. (C. C.) 47 Fed. 633, 638; 
Chesapeake Téléphone Co. v. Railway Co., 66 Md. 399, 414, 7 Atl. 809, 
59 Am. Rep. 167 ; Hockett v. State, 105 Ind. 250, 258, 5 N. E. 178, 55 
Am. Rep. 201 ; Cent. Union Téléphone Co. v. State, 118 Ind. 194, 19 
N. E. 604, 10 Am. St. Rep. 114; State v. Téléphone Co., 61 S. C. 83, 
39 S. E. 257, 55 L. R. A. 139, 85 Am. St. Rep. 870; ■ State v. Télé- 
phone Co., 17 Neb. 126, 22 N. W. 237, 52 Am. Rep. 404; State v. 
Téléphone Co., 93 Mo. App. 349, 67 S. W. 684. Thus, in accordance 
with this gênerai rule, it is held under the great weight of authority 
that a téléphone company operating a téléphone system under a license 
f rom the owner of the patent binding it not to f urnish téléphone service 
to any telegraph company exeept to one particular telegraph company 
may nevertheless be compelled to discharge its obligation of equal serv- 
ice and to furnish like facilities and service to other telegraph com- 
panies under like terms and conditions. State v. Téléphone Co. (C. 
C.) 23 Fed. 539 ; State v. Telegraph & Téléphone Co. CC. C.) 47 Fed. 
633, 638; Delaware Téléphone Co. v. State, 50 Fed. 677, 2 C. C. A. 
1; State v. Telegraph Co., 36 Ohio St. 296, 38 Am. Rep. 583; Amer- 
ican Union Telegraph Co. v. Téléphone Co. (C. C.) 1 Fed. 698; Bell 
Téléphone Co. v. Commonwealth (Fa.) 3 Atl. 825: Chesapeake Télé- 
phone Co. V. Telegraph Co., 66 Md. 399, 7 Atl. 809, 59 Am. Dec. 167, 
This common-law obligation of a téléphone company is enforced, un- 
der severe penalty, by chapter 66, Tenu. Acts 1885, § 11, which pro- 
vides that: 

"Every téléphone company dolng business wlthln tMs state, and engaged 
In a gênerai téléphone business, shall supply ail applicants for téléphone con- 
nection and facilities without discrimination or partiality, provided such ap- 
pllcant coniply with the reasonable régulations of the company, and no such 
company shall impose any condition or restriction upon any such applicant 
that is not imposed impartially upon ail persons or companles in like situ- 
ations, nor shall such company discriminate against any individual or com- 
pany engaged in lawful business by requiring as condition for furnishing such 
facilities that they shall not be used In the business of the applicant or other- 
wise, under penalty of one hundred dollars for each day such company con- 
tinues such discrimination and refuses such facilities after compliance or of- 
fer to comply with the reasonable régulations, and time to furnish the same 
has elapsed, to be recovered by the applicant whose application is so neg- 
lected or refused." 

This statute is merely declaratory of the common-law obligation of 
téléphone companies, giving a new remedy and imposing severe pen- 
alties for nonobservance. Cumberland Téléphone & Telegraph Co. v. 
Kelly, supra. 
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2. This common-law obligation of equal and undiscriminating serv- 
ice ciearly requires that the same charges shall be made to ail persons 
for the rendering of similar service. The rule governing in the analo- 
gous case of telegraph. companies was stated in Western Union Tele- 
graph Co. v. Call Pub. Co., 181 U. S. 92, 100, 21 Sup. Ct. 561, 564, 
45 ,L. Ed. 765, as follows : 

"They are endowed by the state with some of its sovereign powers, such as 
the right of eminent domain, and so endowed by reason of the public service 
they render. As a conséquence of this, ail individuals hâve equal rights both 
In respect to service and charges. Of course, such equality of right does not 
prevent différences in the modes and Ifinds of service and différent charges 
based thereon. There is no cast-lron line of uniformity which prevents a 
charge from being above or below a particular sum, or requir^es that the serv- 
ice shall be exactly along the same Unes. But that principle of equality does 
forbid any différence in charge vFhich is not based upon différence in service, 
and, even when based upon différence of service, must hâve some reasonable 
relation to the amount of différences, and cannot be so great as to produce an 
uujust discrimination. To affirm that a condition of things exists under 
whicE common carriers anywhere in the eountry engaged in any form of 
transportatlon, are relieved from the burdens of thèse obligations Is a propo- 
' sition which, to say the least, is startling." 

Applying this same rule to téléphone companies, it follows that ail 
individuals hâve equal rights both in respect to services from the télé- 
phone company and the charges therefor, and that there can be no law- 
ful différence in charge which is not based upon difïerence in service 
and has a reasonable relation to the amount of the difïerence. 

It appears, however, from the bill and the afifidavits filed in support 
of the motion for an injunction that there is no substantial difïerence 
in the mode and kind of service rendered by the téléphone company to 
the complainant and to other users of téléphones at their business 
houses. It follows, therefore, that the rule of equal and undiscrimi- 
nating service prevents the téléphone company from charging the tele- 
graph company a higher rate for such service than it charges its other 
business patrons for similar service. 

It is clear that a greater charge is not justified against the telegraph 
company merely on account of the greater profit which it may receive 
from the téléphone service than other business patrons. To consider 
as an élément entering into the proper charge for service performed 
by a common carrier the financial value of such service to the customer, 
irrespective of the nature of the service rendered by the carrier, would 
maniffestly be to introduce an entirely new basis of regulating its rates 
of service, directly violative of the fundamental rule that they are to 
dépend upon the character of the service rendered, and one which can- 
not be supported either upon principle or authority. If the téléphone 
company were justified in imposing a greater rate upon a telegraph 
company than upon other business patrons because of the greater finan- 
cial benefit of such service to the telegraph company, it could make like 
discrimination between its other business patrons, and could charge 
business houses doing a profitable business by means of the téléphone 
a higher rental than others doing a less profitable business; and, if on 
account of the greater profit involved it is entitled to charge a tele- 
graph company a percentage on the business received by it over the 
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téléphone, it might with equal propriety require every business man 
having a téléphone to keep an account of the orders which he receives 
over the téléphone, and charge him, in addition to the usual rental for 
business téléphones, a percentage on the business so received. The 
mère statement of such proposition carries its own conclusive answer. 

Neither can the charging of a higher rate to the complainant tele- 
graph Company than to other business patrons receiving similar services 
be supported on the ground that it is a competitor in business with 
the téléphone company. 

In so far as this défense is predicated upon the statement in the 
answer that the défendant is engaged not merely in the téléphone busi- 
ness but also in the telegraph business proper, it is to be observed that 
it nowhere appears from the answer that it is engaged in any telegraph 
business in the state of Tennessee ; and, further, the affidavit of G. A. 
Paine, which is not contradicted, shows that the défendant does prac- 
tically no public telegraph business for the public. 

But, even if the défendant were engaged to any material extent in 
the telegraph business in addition to its téléphone business, I am of 
opinion that its obligations in respect to its téléphone business must 
be determined with référence to that business alone, and that it has 
not the right to discriminate in charges for téléphone service merely 
because it may also be engaged in another branch of business which 
it desires to protect by such discrimination. In Louisville Transfer 
Co. v. American Dist. Téléphone Co., decided in the Louisville Chan- 
cery Court in 1881 and reported in 1 Ky. L. J. 144, 1 Chicago Leg. 
News 15, and 24 Alb. L. J. 283, the plaintifï carried on a public trans- 
fer business in public omnibuses and carriages, and the défendant op- 
eratedi a téléphone exchange, and also organized as a part of its busi- 
ness a System of public transfers by carriages and coupés. The de- 
fendant, having placed a téléphone in the plaintiff's office, afterwards 
threatened to remove it, and, upon the plaintiff's application for an in- 
junction, the Chancellor held that the défendant, being engaged in two 
distinct employments, one the operating of a téléphone exchange and 
the other a transfer service, there was no rivalry between the plain- 
tiff and the défendant in the téléphone business; that the défendant 
as to its téléphone business was a distinct person from that as to its 
transfer business, and that as to its téléphone business it occupied the 
same position towards the plaintifï as towards the rest of the public, 
and, being a quasi public servant, was as such governed by the law of 
common carriers, and bound to serve alike ail the gênerai public, in- 
cluding the plaintiff, on reasonable terms, without impartiality. See, 
also, Sunset Téléphone & Telegraph Co. v. Pomona (C. C.) 164 Fed. 
561,568. 

The underlying question in this case then résolves itself into this: 
Does the fact that the téléphone company furnishes not merely the 
means for local communication, but also engages in the business of 
furnishing a means for long-distance communication or transmission of 
news by téléphone, and that the telegraph company is also engaged in 
the business of furnishing a means for long-distance communications or 
transmission of news by telegraph, relieve the téléphone company from 
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its obligation of equàl and undiscriminating service to the telegfaph 
Company, and justify the téléphone company in refusing to furnish the 
telegraph company facilities which it may use as an aid to securing 
the business of transmitting long-distance telegraph messages, coming 
in a sensé in compétition with the long-distance téléphone business of 
the défendant, except upon its paying the téléphone company a higher • 
rate for such service than that charged to other business patrons for 
like service, and based, in part, at least, upon a percentage of the busi- 
ness obtained by the telegraph company through the use of the télé- 
phone facilities? After a careful considération, I am of opinion that 
such discrimination is not justiiied, and that it is not made légal merely 
because the téléphone company does not discriminate between the com- 
plainant and other telegraph companies, but seeks to impose the same 
additional rates, involving a percentage on the business obtained by 
the telegraph companies through the use of the téléphones, upon ail 
telegraph companies alike, and that at least one other telegraph com- 
pany has consented to such increased rates. 

Aside from the objection to the particular form of increased rates 
proposed, which requires the telegraph companies, in order to obtain 
full téléphone service, to share with the téléphone company an arbi- 
trary percentage of their receipts from business received over the 
téléphone, yielding a greater or less compensation to the téléphone 
company for the same service according to the greater distance which 
the telegram is sent by the telegraph company, and the further ob- 
jection that the system of rates demanded involves either the require- 
ment that the telegraph company shall, as a condition of obtaining the 
téléphone service, go to the.expense of keeping a record of the busi- 
ness received and delivered over the téléphone and of submitting ac- 
counts of such business to the téléphone company, or else that the 
téléphone company shall, by a System of espionage, inform itself as 
to the use made by the telegraph companies of its lines for the receipt 
and delivery of messages, I am of opinion that, even if the proposed 
increase in charges were relieved of thèse objections and put in the 
form merely of an increase in the flat rate charged to the telegraph 
companies, such increase of rates would be an unlawful discrimina- 
tion against them as compared with the rest of the business community 
receiving from the téléphone company similar service at a lesser rate. 

In its last analysis, thé defendant's argument that it is justified in 
charging a greater rate to telegraph companies for its facilities than 
is charged to other business patrons fpr similar services must rest upon 
the underlying proposition that it is authorized to altogether décline to 
furnish telegraph companies, as business competitors, . such facilities 
for use in their business in the receipt and delivery of messages ; and 
that hence, being authorized to altogether refuse to furnish them such 
facilities for such use, it may therefore charge them such rates there- 
for as it may deem proper, provided ail telegraph companies are 
charged on the same basis, without violating its obligation of equal 
and impartial service. And obviously, if the téléphone company is 
authorized to arbitrarily charge telegraph companies a higher rate for 
such service than is charged to other business patrons, entirely apart 
from the character of the service rendered, it may evidently increase 
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such rate to a point where it is practically prohibitive of the business 
altogether. 

While it is true that the right of a téléphone company to provide 
that its téléphones shall not be used for the transmission of messages 
on which tolls shall be paid to any other party than itself is appar- 
ently upheld in the décision by Judge Parker in People v. Hudson 
River Téléphone Co., 19 Abb. N. C. 466, rendered at Spécial Term in 
1887, and fully recognizing the weight to be given to the views of 
the eminent judge delivering the opinion, I am unable to concur in the 
conclusion reached. I am of opinion that the common-law obligation 
imposed upon téléphone companies of equal and undiscriminating serv- 
ice imposes upon them the obligation of rendering such "service to ail 
members of the public desiring the same for a lawful purpose, and 
that, upon grounds of public policy, they are not exempt from the obliga- 
tion of such equal services merely because a person desiring the same 
is in a sensé a competitor, who desires to use such service as an addi- 
tional facility to aid him in transacting bis business. As was said by 
the Suprême Court in Western Union Telegraph Co. v. Call Pub. Co., 
supra, in référence to telegraph companies : 

"They are endowed by the state wlth some of its sovereign powers, such as 
the right of eminent domain, and so endowed by reason of the public service 
they render. As a conséquence of this, ail individuals bave an equal right 
both in respect to service and charge." 

The portion of the sovereign powçr with which téléphone companies 
are as common carriers endowed is likewise given them for the pur- 
pose of serving not merely part of the pubHc, but ail of the public; 
and ail persons composing the public, even though they be, in a sensé, 
competitors, are entitled to use their privilèges upon equal terms, and 
"hâve equal rights both in respect to service and charge." And the 
Tennessee statute above quoted expressly forbids a téléphone company 
to discriminate against any other corporation engaged in a lawful 
business by requiring as a condition of furnishing its service that such 
service shall not be used in the business of the applicant; and such 
other corporation, being entitled to equality of service regardless of 
the use of such service in their business, is likewise entitled to equality 
of charges for such service. 

I am of opinion that a téléphone company cannot lawfully refuse to 
a telegraph company the use of a téléphone to aid it in receiving and 
delivering messages, any more than the telegraph company could in the 
converse situation refuse a téléphone company the right to transmit by 
telegram a téléphone message which had been received over the télé- 
phone lines destined to a person living at another place where there 
was a telegraph service, but no téléphone. The téléphone company in 
such case would, I think, clearly hâve the right to send such telegram, 
and the telegraph company could clearly not refuse to send it merely 
because this would be an aid and benefit to the téléphone company in 
its business of long-distance transmission of news. 

The argument in behalf of the défendant in this matter entirely 
overlooks the public right and interest which is involved. It is shown 
by the affidavits of varions business men that the privilège of sending 
messages over thé téléphone to a telegraph office is of great public 
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convenience. If, however, a téléphone company could refuse a tele- 
graph company permission to use a téléphone for the purpose of re- 
ceiving messages to be transmitted by it, it results that the public 
would be deprived of the right of transmitting over the téléphone to 
the telegraph office messages which they désire to deliver to a tele- 
graph company for transmission by telegraph. To deny the public 
such right would, in my opinion, be in conflict with the purpose for 
which téléphone companies are endowed with part of the sovereign 
power of the state. It is the purpose of their création that théy shall 
serve the public, and it is, as I view it, the right of every member of 
the public becoming a subscriber to a téléphone exchange to be con- 
nected with and send messages to any other person or corporation 
engaged in a lawful business willing to pay the téléphone companies 
the rate for a téléphone which it charges generally for the character of 
service involved. This right of the public and of the users of other 
téléphones to hâve the benefit of communication with telegraph offi- 
ces would, in my opinion, be unlawfuUy impaired if the téléphone com- 
pany could refuse to furnish telegraph companies téléphones for use 
in receiving messages. 

And if a téléphone company may, in accordance with defendant's 
argument, lawfuUy refuse to furnish its facilities to a competitor in the 
long-distance transmission of nevi's, it would appear that a railroad 
company might, for like reason, refuse to transport over its line coal 
consigned to a competing railroad to be used in driving its engines, or, 
by parity of reasoning, charge it a higher rate than it charged for 
transporting coal for other persons, or might refuse to carry alto- 
gether, or, except at a higher rate than it carried passengers generally, 
the traffic agent of a competing railroad traveling over its line for the 
purpose of securing business. Clearly, however, a railroad would not 
in such case be exempt from the obligations of equal and undiscrimi- 
nating service to its competitor as to any other member of the public 
requiring a like service in the transportation either of commodities or 
persons, without référence to the object or purpose of the transporta- 
tion ; and so, I think, the obligation of the téléphone company must dé- 
pend entirely upon the character of the service required, and not upon 
the purpose for which it is desired or its own business relations to the 
applicant as competitor or quasi competitor. or otherwise. 

I find nothing contrary to this view in the Express Cases, 117 U. S. 
1, 24, 6 Sup. et. 542, 628, 29 L. Ed. 791, which merely held that as 
railroad companies were not obliged either by the common law or by 
usage to do more as express carriers than to furnish the public at 
large with reasonable express accommodation, and manifestly could 
not extend like facilities upon their trains to ail express companies, 
they were not required in the very nature of things to furnish ail in- 
dependent express companies equal facilities for doing an express 
business upon their trains. 

Being of opinion, therefore, that a téléphone company cannot prop- 
erly, either at common law or under the Tennessee statute, refuse to 
furnish a telegraph company with téléphone facilities under the condi- 
tion that they shall not be used in furthering the business of the tele- 
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graph Company, it follows in my opinion that it cannot lawfuUy dis- 
criminate against a telegraph company by requiring from it a greater 
charge for such service than is imposed upon other business patrons 
receiving similar service, either in the form of percentage on its busi- 
ness or otherwise. 

3. It is also urged by the téléphone company that to prevent the en- 
forcement of the rates in question will bring about a discrimination as 
between telegraph companies by requiring it to furnish the Western 
Union Telegraph Company, under its contract, with service at a higher 
rate than that charged to complainant. This difBculty may, however, 
be avoided by the téléphone company by not insisting upon the payment 
by the Western Union Telegraph Company of the additional rate which 
it is not authorized to charge. 

4. As it appears, however, from the defendant's answer, that in some 
towns and cities in Tennessee the complainant has acquiesced in the 
increased rates, and has heretofore contracted to pay the same, and has 
had service on the basis of this increased rate for a considérable period 
of time, and this is not denied by the complainant, I am of the opinion 
that as to such points, without further information as to the précise 
facts and the nature of the contract,' the complainant is not in a posi- 
tion entitling it to an injunction pendete lite, but that the matter of such 
rates nlay well rest until the final détermination of this case upon its 
merits. 

5. As to the defendant's argument that the complainant has a plain 
and adéquate remedy at law, I am of opinion that in view of the con- 
tinuing nature of the demand made by the défendant and the multi- 
plicity of suits to which complainant would hâve to resort to enforce 
its rights, if it should pay the increased rate and sue to recover the 
same, the remedy at law would not be complète and adéquate, and eq- 
uity therefore has jurisdiction. Donovan v. Pennsylvania Co., 199 U. 
S. 279, 304, 36 Sup. Ct. 91, 50 L,. Ed. 192 ; Northern Pac. Ry. Co. v. 
Lumber Manufacturers' Ass'n (C. C. A., 9th Circuit) 165 Fed. 1, 91 
C. C. A. 39. 

6. I deem it proper, however, in granting an injunction pendente lite 
in this case, in order that any rights of the défendant may be fully se- 
cured pending the final hearing, to provide as a condition of the grant- 
ing of the injunction that the complainant shall, pending this litigation, 
keep in its several offices in the towns and cities in Tennessee to which 
the injunction applies a full and accurate record of ail messages re- 
ceived by it over the téléphone Unes of the défendant, and its tolls 
therefor, and of ail telegraph messages delivered by it over téléphone 
Unes of the défendant, such statement to be filed monthly in this cause 
within 10 days after the Ist day of each successive month, and reserv- 
ing the right of the défendant to move to dissolve the injunction if 
this condition is not properly complied with. 

9. An order will accordingly be entered granting the complainant's 
motion for an injunction pendente lite to the extent herein above stated 
and subject to the condition hereinabove expressed, and upon the com- 
plainant's executing an injunction bond in the sum of $10,000 with 
good and sufficient security to be âpproved by the clerk of this court. 
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UNITED STATES v. AMEKICAN EXPRESS CO. et aL 

(Circuit Court, D. Massachusetts. February 16, 1910.) 

No. 464 (2,031). 

1. CusTOMs DuTiKS (5 34*) — Tbeasubt Begtjlatiohs— Standabd Samples of 

WOOL. 

The standard samples of wool prescribed by the Secretary of the Treas- 
ury on the autborlty of Tarife Act July 24, 1897, c. 11, § 1, Schedule K, 
par. 352, 30 Stat. 182 (U. S. Comp. St. 1901, p. 1664), are concluslve in re- 
spect to classlfleation and quallty, except, perhaps, where the issue Is one 
of fraud or mistake, and régulations in respect to such samples are not 
subject to review by the courts or the Board of General Appraisers ; and 
where imported wools answer the quality of the standard samples, they 
should be classifled accordingly, regardless of whether such standards 
operate unjustly, oppressively, or disproportionately to other classifications 
and values. 

[Ed. Note. — For other cases, see Customs Dutles, Dec Dig. § 84.*] 

2. CusTOMS Ddties (i 34*) — Mebino Wooi/— "Mebiko Blood, Immédiate ob 

Remote." 

In Tariff Act July 24, 1897, c. 11, § 1, Schedule K, par. 349, 30 Stat. 182 
(U. S. Comp. St. 1901, p. 1664), relatlng to wools, the words "merino blood, 
immédiate or remote," convey an unmistaUable meaning, and indude wool 
In which the présence of merino blood Is marked, though of inferlor quality. 

[Ed. Note. — ^For other cases, see Customs Dutles, Dec. Dig. § 34.*] ■ 

3. CONSTTTTJTIONAL LiAW (§ 73*) — RELIEF ÏEOM HABDSHIF OF TBEAStTBT REGU- 

LATIONS— FUNCTION OF COTJETS. 

Relief from hardships of authorized govemment régulations should be 
sought from the executive department, which, under expressly delegated 
autborlty, established such régulations, rather than from the courts. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. S 73.*] 

4. CusTOMs DuiiES (§ 1*) — Tabiff Taxation — Review — Constitution ai, 

POWEE. 

There Is no vested rlght to import superlor to the power of Congress 
to say upon what terms It shall be donc, and It Is qulte wlthin the consti- 
tutional discrétion of Congress to say upon what terms forelgn trade may 
be had, and to détermine how the justice of the claims for alleged exces- 
sive tariff taxation shall be aseertalned and disposed of. Such claims may 
in the discrétion of Congress be left altogether to an executive depart- 
ment, or in suits against the collectors of customs, or to the détermination 
of a Board of General Appraisers, subject to review by the courts upon 
such partlculars only as the law may preseribe. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dig. | 1; Dec. 
nig. § 1.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The Board of General Appraisers sustained the importers' protest 
against the assessment of duty by the collector of customs at the port 
of Boston. The Board's opinion reads as follows : 

McClelland, General Appralser. Thèse protests are against the assess- 
ment of duty at the rate of 10 cents a pound on the estlmated weight of wool 
on Cape sheepskins, as class 1 wool. The returned weight of the wool is not 
dlsputed, but it is claimed that the wool so returned Is of class 3, and dutiable 
at the rate of 3 cents per pound, under the provisions of paragraphs 358 and 

•For other cases see same topic & § nombbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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360, tariff act of 1897 (Act July 24, 1897, c 11, § 1, Schednie K, 30 Stat 183 
[U. S. Comp. St. 1901, p. 1665]). , , 

It is contended with almost stubborn insistence on the part o£ the govern- 
ment, as showp by tbe testimony and an elaborate brief, tbat the classification 
of the said wool was correctly made by the collector, for the sole reason, as 
alleged, that it conf orms to standard sample 137 deposlted in the principal cus- 
tom houses in the United States under authority of the Secretary of the ïrea- 
ury, pursuant to the provisions of paragraph 352 of said act 

In G. A. 6,695 (T. D. 28,632) we considered and determined adversely to the 
government an issue in ail respects comparable with that hère involved, and 
we do not consider that anything,, either by way of évidence or argument, has 
been presented by the government to lead us to départ from the conclusion 
thereln reached. 

It would seem as though the govemment's side of the issue has been pre- 
sented upon an entirely erroneous theory, to wit: That since the government 
examiner was satisfled that certain of the wool found on thèse skins was com- 
parable with standard sample 137, it must therefore be returned and classified 
as of the flrst class, and that there remains no power, either In the Board of 
General Appraisers or the courts, to change that classification, which is, in ef- 
fect, contendtng that the persons chQsen by the Secretary of the Treasury to 
sélect the. standard samples contemplated by paragraph 352, and the officiai 
examinera passing the wool, were to be the sole arbitrators during the life of 
the tarife act under which such standard samples were chosen as to what wools 
should be included within the classes -specifled in the act. 

Oounsel for the government seems to lay much stress upon the words in par- 
agraph 349, "or other wools of merino blood, immédiate or remote" ; but we 
think, when.lt is considered that the growth on the skins of thèse so-called 
Cape-sheep is a mixture of wool, hair, and kemp, with the two latter largely 
predominating, and that such sheep are a degeuerate species, with only a trace 
of the merino blood left in some of them, and that the value of the so-called 
wool, after being pulled from the pelt and washed, ranges from 3 to 10 cents 
a pound, it Is not difiicult to conclude that such a mixture was never intended 
by Congress to be classified as wool of the flrst class, subject to a rate of duty 
almost,. if not altogether, twice greater than the average price per pound for 
which it will sell in the market, without considerlng the cost of labor and the 
cost of washing. 

It is not to be overloobed that the wool which is taken from thèse skins, con- 
siderlng the great aggregate of skins Imported, is of infinitésimal value. The 
skins are primarily imported to be made into leather, and it is only in the nec- 
essary course of the préparation of such skins for tanning that this so-called 
wool must be removed from the pelts. 

It is elearly our view that when Congress arrangea the wool sehedule of 
the tarife, dividing wools into classes, and vesting in the Secretary of the Treas- 
ury authority to deposit in the principal custom houses of the United States 
standard samples as guides for the classification thereof by collectors of cus- 
toms, Congress contemplated only straight wools, and not such a comblnation 
of wool, hair, and kemp as is involved in thèse protests. 

We see no reason to départ either from the reasoning expressed or the con- 
clusion reached in G. A. 6,695, supra, and we therefore sustain the protests and 
reverse the décisions of the collector. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles D. Lawrence, 
Asst. Counsel, of counsel), for the United States. 

Albert S. Hutchinson (Putnam B. Smith, of counsel), for the im- 
porters. 

ALDRICH, District Judge. In this case the collector of customs 
at Boston assessed duty upon an importation of wool as in class 1 
in accordance with sample No. 137, which was on file in the custom 
house in Boston as a standard for the classification of Cape of Good 
Hope native skin wool. Thèse standard samples were officially ar- 
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ranged and established undér the direction of the Secretary of the 
Treasury as authorized by and in pursuance of paragraph 353 of the 
tarifif act of 1897, and the duty imposed was that required upon the 
first class of wools and hair provided by paragraph 357, reduced un- 
der paragraph 360 one cent per pound because the wools were on the 
skin at the time of the importation. The action of the collector of cus- 
toms was reversed by the Board of General Appraisers, and the case 
cornes hère on appeal from that tribunal. 

Contrary to the view held by the Board of General Appraisers, I 
am inclined to view the authorized treasury régulation in respect to 
samples of wool in the Boston port as a government or department 
régulation, promulgated under power conferred by Congress upon 
the executive branch of the government, and as conclusive in respect 
to classification and quality, except in cases, perhaps, where the issue 
is one of fraud or mistake; and whether relief upon that ground 
would be afforded by the courts rather than by the executive branch 
of the government need net be considered hère, because the claim in 
this case is not fraud or mistake, but one based upon the idea of an 
unsound interprétation of the act of Congress authorizing the régu- 
lation. In other words, the daim is that Congress intended to au- 
thorize a classification and régulation in respect to samples of straight 
wool only, while the régulation in question, it is claimed, covers the 
wool of the degenerate merino, or the wool of sheep so remote in 
blood as to hâve only a trace of the merino. 

It is quite unnecessary to give attention to the object of législa- 
tion of this kind, except to say that the growth of business in this de- 
partment, as in many others, has required that Congress should au- 
thorize classifications, commissions, and other instrumentalities for 
simplification in the field of government transactions. If such a dé- 
fense as the one made hère is admissible under the usual protest, where 
would the line be drawn? If it holds good in one case upon the ground 
that the standard sample is from sheep too remote in blood and race, 
why is not the efficacy of the régulation altogether lost, and for the 
reason that if the issue of fact can be raised in one case, it can in ail, 
and the question as to quality and classification would therefore at 
once be at large again. 

Paragraph 349 of the act of Congress in question includes in class 
1 merino, mestiza, metz, or other wools of merino blood, immédiate 
or remote, imported into the United States from Cape of Good Hope 
and other countries. The évidence is very strong that the importa- 
tion answered the quality of the sample, and, indeed, it is not con- 
tended otherwise ; the contention of the importer being that the sample 
in question is inferior to samples in classes 2 and 3. The case of the 
importer upon this ground is very strong, and if the question of the 
quality, value, and proper classification were an open one hère, it might 
not be difficult to find that the classification and duty based upon the. 
samples operated with inequality in respect to value. But it would 
seem, as aiready said, as the issue was not one of fraud or mistake, 
that relief from the hardships of the authorized government régula- 
tion should be sought from the executive department, which under 
177 F.— 47 
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expressly delegated authority established the samples and prescribed 
the lines upon which the classifications should be made. 

Cramer v. Arthur, 103 U. S. 612, 26 L. Ed. 259, would seem to in- 
dicate that, when Congress régulâtes things to be done through the 
agency of the oiBcial instrumentalities of the Treasury Department, 
devised for the purpose of nearer approximation to the actual state 
of things, which in'practice operate with inequality, the one remedy 
for inaccuracies is tp apply to the Président through the Treasury 
Department to change the régulation. The doctrine of this case was 
recognized in United States v. Klingenberg, 153 U. S. 93, 14 Sup. 
Ct. 790, 38 L. Ed. 647. 

Aside from the view that the Chinese exclusion cases, like Fong 
Yue Ting v. United States, 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 
905, and United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 
L,. Ed. 1040, and others, hâve a strong analogous bearing upon the 
question of the conclusiveness of an authorized executive régulation 
of the kind in question, is the very pertinent illustration of Mr. Jus- 
tice Gray-in the Fong Yue Ting Case, 149 U. S. 714, 715, 13 Sup. Ct. 
1022, 37 L. Ed. 905, based upon the authorities which he cites, that: 

"Claims to recover back dutles lllegally exacted on imports may, If Cîongress 
so provides, be flnally determined by the Seeretary of the Treasury. Cary v. 
Curtis, 3 How. 236 [11 L. Ed. 576] ; Curtis v. Fiedler, 2 Black, 461, 478, 479 
[17 -L, Ed. 273] ; Arnson v. Murphy, 109 U. S. 23a 240 [8 Sup. Ct. 184, 27 L. Ed. 
920]. But Congress may, as it did for long perlods, permit them to be trled 
by suit agalnst the collecter of customs. Or it may, as by the exlsting statutes, 
provide for thelr détermination by a board of gênerai appralsers, and allow the 
décisions of that board to be reviewed by the courts in such partlculars only 
as may be preseribed by law. Act June 10, 1890, c. 407, §§ 14, 15, 25, 26 Stat 
137, 138, 141 [U. S. Comp. St. Supp. 1909, p. 818] ; In re Fasset, 142 U. S. 479, 
486, 4S7 [12 Sup. Ct. 295, 35 T.. Ed. 1087] ; Passavant v. United States, 148 U. S. 
214 [13 Sup. et. 572, 37 L. Ed. 426]." 

See, also, Buttfield v. Stranahan, 192 U. S. 470, 496, 497, 24 Sup. 
Ct. 349, 48 L. Ed. 525, which would seem to be strikingly in point 
as covering the question hère. 

Thus, as there is no vested right to import superior to the power of 
Congress to say upon what terms it shall be done, it is quite within 
the constitutional discrétion of Congress to déclare upon what terms 
foreign trade may be had and to détermine how the justice of claims 
for alleged excessive tariff taxation shall be ascertained and disposed 
of. Such claims may be left altogether to, the executive department, 
or in suits against the collecter, or to the détermination of a Board 
of Appraisers, subject to review by the courts, or subject to review 
by the court upon such particulars only as the law may prescribe ; and 
it would seem clear that Congress did not intend to hâve the régula- 
tion in question in respect to standard wool samples subject to review 
by the courts or by the Board of Appraisers, because paragraph 352 
imperatively déclares that the standard samples of ail wools which are 
iiow or may be hereafter deposited in the principal custom houses of 
the United States under the authority of the Seeretary of the Treasury 
shall be the standards for classification. 

Congress having delegated to the executive department of the gov- 
ernment fuU authority to establish standards under the broad terms 
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of the statute expressive of merino wool, immédiate or remote, coupled 
with an express statutory déclaration that such standards shall be the 
standards for classification, the question whether a régulation standard 
opérâtes unjustly, oppressively, or disproportionately with référence 
to other classifications and values, and whether relief should be 
granted, are questions addressing themselves to that branch of the 
government to which the authority was fully delegated, rather than 
to the courts. 

The décision of the Board of Appraisers was that Congress, invest- 
ing authority in the Secretary of the Treasury in respect to standards, 
contemplated only straight wools; but, if the régulations and acts of 
the executive department under this statute are subject to review by 
the courts, it will be seen that in this case the évidence is very strong 
that the wool, although of an inferior quality, was merino wool, and 
it is beyond question, and not disputed, that the wool was from sheep 
of merino blood, immediately or remote, and therefore the importa- 
tion would seem to be within the express terms of paragraph 349 in 
respect to class 1. The words "merino blood, immédiate or remote," 
convey an unmistakable meaning, and would seem, whether justly 
or unjustly, to clearly indicate this importation. The sample and im- 
portation answered the descriptive words of the statute with respect 
to merino wool. The évidence is strong as to the marked présence of 
merino blood, and the inferior quality of the wool was variously ac- 
counted for as resulting from the introduction of merino blood, or 
from the introduction of other blood into the merino, or through the 
merino blood pure and simple going back on itself under climatic, 
feed, and other influences. 

The décision of the Board of General Appraisers is reversed. 



SPAEKS V. MAESH et al. 

(District Court, E. D. Arkansas, W, D, Aprll 4, 1910.) 

No. 490. 

1. PANKBUPTCT (S 159») — PBErEBENCES. 

To set aside and recover an alleged préférence In violation of Bankr. 
Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), 
It must be established by compétent proof that the bankrupt -.vas Insolvent 
when he made the payment, that he Intended It to be a préférence, and 
that the créditer recelving It or beneflted thereby had reasonable cause to 
believe that It was so Intended. 

[Ed. Nota — For other cases, see Bankruptcy, Cent Dlg. § 247; Dec. Dîg. 
8 159,*] 

2. Bankbuptcy (§ 303*)— Pbbïekences— Vacation— Intent to Prepbe— Knowl- 

edge— Evidence. 

In a suit to recover an alleged préférence, évidence, whUe sufflcient to 
show that the bankrupt Intended to give a préférence, held insufficient to 
show that the créditer had reasonable ground to believe that the bankrupt 
was Insolvent, or that a préférence was intended, under the rule that mère 
grounds of suspicion that a debtor is Insolvent or that a payment is in- 

*For other cases see same topic & i numebb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tended to create a préférence îs insufficlent to estaWish that the créditer 
receiving It had reasonable cause to believe that a préférence was Intended. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 462 ; Dec. Dlg. 
§ 303.*] 

In Equity. Suit by Charles C. Sparks, trustée of the estate of J. S. 
White, bankrupt, against T. T. Marsh and another, to recover an al- 
leged préférence. Bill dismissed. 

The object of the blll Is to recover the sum of $1,000 alleged to bave been 
paid by the bankrupt to the défendants, creditors, four days before involuntary 
proceedings in bankruptcy were Institutèd against hlm, whlch payment it is 
charged was made by the bankrupt to the défendants "when insolvent and m 
contemplation of bankruptcy and was recelved by the défendants with knowl- 
edge of the insolveney of the bankrupt and with such information as would put 
a reasonable person upon notice that the bankrupt was insolvent," and said 
payment, it is claimed, constituted an unlawful préférence. 

The answer of the défendants adniits the allégations in the bill, exeept that 
It dénies that "the payment was an unlawful préférence, and that it was re- 
ceived by the défendants with Knowledge of the insolveney of said bankrupt or 
with such Information as would put a reasonable person upon notice that said 
White was Insolvent, and that said payment constituted an unlawful préfér- 
ence, or that défendants had reasonable cause to believe that a préférence was 
intended." 

Rose, Hemingway, Cantrell & Loughborough, for plaintiff. 
Moore, Smith & Moore and H. M. Trieber, for défendants. 

TRIEBER, District Judge. There is no direct évidence that the 
défendants had any knowledge of the bankrupt's insolveney, or that 
the payment was intended as a préférence at the time it was made, but 
it is claimed that the évidence establishes the fact that they had such 
information as would put a reasonable person upon notice that the 
debtor was insolvent at the time, and that the payment was intended 
as a préférence within the meaning of the bankruptcy act. 

The évidence establishes the f ollowing f acts : That the défendants 
are, and hâve been since 1903, engaged in the liquor business, owning 
a saloon and having an interest in some other saloons, and are also 
Wholesale dealers in béer in the city of Hot Springs. That up to 
July, 1908, they were also engaged in a gênerai mercantile business 
with one Williams as a partner, which was located at Oaklawn, about 
1% miles from Hot Springs. That that business was operated under 
the name of the Oaklawn Mercantile Company, and was in charge of 
Williams. That in July, 1908, the partner, Williams, suddenly left, 
and thereupon the défendants took charge of the business. The stock 
of merchandise, which consisted of dry goods, groceries, and feed 
stuffs, invoiced $1,991.50, and the liabilities amounted to about $1,500, 
of which $1,000 was due the Buneh Grain Company and $500 to Plun- 
kett & Jarrell. That the défendant Marsh on his way to Oaklawn met 
the bankrupt White, with whom he had had business transactions there- 
tofore, as will be hereinafter set out, and who had had some expérience 
in mercantile business of that nature and employed him to assist in 
taking an invoice of the goods on hand. The bankrupt and the de- 
fendant Wheatley had known each other for a long time, and the bank- 
rupt had also known the défendant Marsh, and had business trans- 

•For other cases see aame topio & § humbkh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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actions with him for a number of years. In 1904, when the défendants 
were in the mercantile business, they bought goods f rom White. Aft- 
erwards White opened a saloon in the city of Hot Springs, and défend- 
ants furnished him with the money to pay for his Hcense, and also with 
some whisky and ail the béer he used on crédit. White remained in 
that business for one year, during which time the transactions between 
him and the défendants were very satisfactory. Thereafter he worked 
for the défendants for five months as barkeeper in one of their saloons, 
and afterwards, until July, 1908, White was engaged in other voca- 
tions. After the invoice of the Oaklawn Mercantile Company stock 
had been taken by the défendant Marsh and White, which was found to 
be of the value of $1,991.50, Marsh proposed to White to sell him the 
business on crédit, as défendants could not give it much attention, and 
White was familiar with such business. White had no means to pay 
for it, so it was agreed that he should assume the Bunch Grain Com- 
pany debt, amounting to $1,000, and exécute his note to the défendants 
for the $991.50 balance, payable on June 1, 1909, with B per cent, in- 
terest per annum. The Bunch Grain Company was willing to accept 
the notes of White for the indebtedness if indorsed by the défend- 
ants as sureties. Thereupon White executed to the grain company 
10 notes for $100 each, which were indorsed by the défendants. The 
storehouse was rented by défendants to White, and the rent was 
promptly paid by him monthly. On March 1, 1909, White borrowed 
$1,000 from the Arkansas National Bank of Hot Springs to be used in 
his business; défendants indorsing the note as sureties. The Bunch 
notes were duly paid as they matured, and in April, 1909, only two 
of them were still unpaid. On that day White sold out his stock of 
merchandise to one Wheatley, a brother of one of the défendants, but, 
so far as the évidence shows, he had no connection with the défendants. 
The price paid for the stock was $3,500 in cash. The stock invoiced 
from $3,000 to about $3,500, and White had about $3,000 in acEounts 
due him from customers which were riot included in the sale, but a part 
of them had been assigned before to another creditor. The purchase 
money received by White was used to pay the thousand dollar note 
held by the Arkansas National Bank and indorsed by the défendants, 
the $991.50 note due to the défendants, and other debts. Neither of 
thèse two notes were due at that time, and upon the solicitation of 
White, the défendants, although at first they refused to do so, re- 
mitted the interest on their note amounting to $55.10. There is 
no évidence tending to show that the défendants, or either of them, 
knew at the time that White was insolvent, or that he had sold out his 
store. Marsh, the member of the firm who attended to this matter, 
testified positively that he did not know that White was insolvent, but, 
on the contrary, believed him to be doing a prospérons business ; that 
every month he collected the rent from him, which was paid promptly, 
and in conversation with White a short time before he told him that he 
was making about $100 per month over and above ail his expenses, in- 
cluding his living expenses ; that in speaking to one of the wholesale 
dealers from whom White bought goods extensively he was informed 
that White paid his biîls promptly, and seemed to be doing well. 
White also testified that he did not consider himself insolvent at the 
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time, and that, if no bankruptcy proceedings had been instituted, he 
thought he could hâve paid ail bis debts with the collections of his ac- 
counts and the sale of some timber lands belonging to his son who had 
authorized him to sell it and use , the money realized in his business 
and for the purpose of paying his debts. The law is now well settled 
that, to set aside or recover a préférence under the provisions of sec- 
tion 60b of the bankruptcy act, it must be established by compétent 
évidence that the bankrupt was insolvent at the time he made the 
payment, that he intended it as a préférence, and that the creditor 
receiving it or benefited thereby had reasonable cause to belle ve that 
it was intended thereby to give a préférence. Coder v. Arts, 152 Fed. 
943, 83 C. C. A. 91, 15 L. R. A. (N. S.) 372, affirmed 213 U. S. 223, 29 
Sup. et. 436, 53 L. Ed. 772 ; In re Leech, 171 Fed. 622, 96 C. C. A. 424. 

The insolvency of White being admitted, the first question to be 
determined is : Did he, when he made the payment to défendants, in- 
tend it as a préférence ? Considering the relationship existing between 
the parties, the f riendship of years, and. the assistance rendered him by 
the défendants at various times, there is little room for doubt, and the 
court so finds, that the payment was made by White with the intent 
to give a préférence within the meaning of section 60a of the bank- 
ruptcy act. Did défendants hâve reasonable cause to believe that this 
was his intention? There is no direct évidence to establish that fact, 
but mère surmises arising, it is claimed on behalf of the complainants, 
f rom the circumstances shown to hâve prevaiîed at the time. No évi- 
dence whâtever has been offered to show that défendants or either of 
them knew White to be insolvent. The only évidence on that point 
is that of the défendant Marsh, who testified positively that he did not 
know it, but that f rom what White had told him about his business, the 
promptness with which he paid his rent, and as a resuit of the inquiry 
he made of Plunkett & Jarrell, the wholesale house with which White 
was dealing, he believed him to be making money, about $100 a month 
over and above ail his expenses. While the personal relations existing 
between the parties might raise a presumption that défendants knew 
White's financial condition, this presumption is satisfactorily rebutted 
by the fact that they indorsed a note for $1,000 only a month before 
that time, and that the several notes for $100 each given to the Bunch 
Grain Company and indorsed by the défendants were promptly paid 
by White, as nonpayment of any of them would hâve led to protest and 
notice to the défendants as indorsers. Thèse acts are certainly strong 
circumstances to dispel the presumption of knowledge of insolvency, 
for it is hardly reasonable to suppose that they would hâve become in- 
dorsers on a note for $1,000 if at the time they doubted his solvency 
and conséquent ability to pay it at maturity. 

The well-settled rule of law is that mère grounds of suspicion that 
a debtor is insolvent or that a payment made by him is intended to 
create a préférence are insufficient to establish the fact that the creditor 
who received it has reasonable cause to believe that a préférence was 
intended thereby. There must be substantial évidence of reasonable 
grounds for such beîief. Grant v. National Bank, 97 U. S. 80, 24 L. 
Ed. 971 ; Stucky v. Masonic Savings Bank, 108 U. S- 74, 3 Sup. Ct. 
219, 27 L. Ed. 640; Hussey v. Richardson-Roberts Dry Goods Co., 
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148 Fed. 598, 78 C. C. A. 370; Tumlin v. Bryan, 165 Fed. 166, 91 C. 
C. A. 200, 21 L. R. A. (N. S.) 960; First National Bank v. Abbott, 165 
Fed. 852, 91 C. C. A. 538. 

In Grant v. National Bank Mr. Justice Bradley, speaking of the pro- 
vision "having reasonable cause to believe such person insolvent" in 
the bankruptcy act of 1867, said : 

"It is not enough that a créditer bas some cause to suspect the Insolvency of 
his debtor ; but he must hâve such a knowledge of tacts as to induce a reason- 
able belief of hls debtor's insolvency, In order to invalidate a security taken 
for his debt • * * a man may hâve many grounds of suspicion that his 
debtor Is In falllng clrcumstances, and yet hâve no cause for a vcell-grounded 
belief of the fact. He may be unwilling to trust him further. He may feel 
anxious about his claim and hâve a strong désire to secure it, and yet such 
belief as the act requires may be wanting. Obtaining additional security, or 
reeeiving payment of a debt, nnder such clrcumstances, is not prohibited by 
the law. • * * Hence the act, very wisely, as we think, instead of maklng 
a payment or a security void for a mère suspicion of the debtor's insolvency, 
requires, for that purpose, that his créditer should hâve some reasonable cause 
to believe him Insolvent. He must hâve a knowledge of some fact or facts cal- 
culated to produee such a belief in the mind of an ordlnarily Intelligent man." 

In Hussey v. Richardson-Roberts Dry Goods Co. the facts were that 
a mercantile créditer had sold a bankrupt goods only a few months 
prior to his bankruptcy. He was slow in making payments, and, learn- 
ing that he had placed a mortgage on his stock, the créditer sent an 
attorney to look after the claim. The bankrupt stated to him that he 
did not hâve sufficient capital to meet his bills promptly, but was doing 
a profitable business and was entirely sol vent; that he had an ofïer 
for his stock in cash and land amounting in value to a sum largely in 
excess of his indebtedness which he could not accept at once. The 
attorney advised its acceptance, and in the meantime took a chattel 
mortgage on the stock for the amount of his claim. The debtor was, 
in fact, insolvent, and became a bankrupt within four months there- 
after. Upon thèse facts, it was held, Judge Adams delivering the 
opinion of the court, that such a showing supported the finding of the 
District Court that the créditer did not hâve reasonable cause to be- 
lieve when the mortgage was taken that a préférence was intended, 
and therefore it was net void under section 60b of the bankruptcy act 
(Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]). 

Great stress is laid on the fact that the payments to the bank and the 
défendants were made before the maturity ef the notes. There is no 
évidence whatever te show that when the défendants received pay- 
ment that they had any knowledge of the fact that thé bank had been 
paid, but, even had they been advised of that fact,, that alone would not 
hâve justified a finding that they had reasonable cause to believe the 
payment was intended as a préférence. When White had the money 
to pay thèse debts, what weuld be more natural than that he should do 
so, especially if by paying the note held by the défendants he saved the 
accumulated interest amounting to over $50 ? 

In Wrigh.t v. Sampter (D. C.) 152 Fed. 196, the facts were much 
stronger than those in this case. There the défendant had had money 
on deposit with a bankrupt firrn of which her uncle was the financial 
head, he being a man of supposedly large means. Nine days before 
insolvency proceedings in bankruptcy were begun against the firm she 
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received by mail a letter inclçsing a check for the fuH amount of her 
deposit and interest, with the statement that the.firm could no longer 
use her money. Neither the défendant nor her sister nor mother, 
who also used the firm as a depositary and received similar checks, had 
any suspicion that it was embarrassed. The firm was in fact insolvent 
on the day the checks were sent. Upon thèse facts it was held that 
they were insufficient to show that the défendant had any reasonable 
cause to believe that the payment to her was intended to constitute a 
préférence within the meaning of section 60b of the bankruptcy act. 

Upon the findings made by the court, the défendants are entitled to 
a decree disrnissing the bill. 



TEXAS STAR FLOUE MILLS CO. v. MOORB et al. 
(Circuit Court, W. D. Missouri, W. D. March 21, 1910:) 

1. Sales (§ 168*) — Qualitt— Inspection— Boaed of Tbade Régulations. 

Where plaintiff and défendant were well acqualnted wlth the régula- 
tions of the Kansas City Board of Trade concernlng the inspection of 
grain, and espeeially one provlding that a certlficate of quality by an in- 
specter appoiuted by the board was évidence between buyer and seller 
of the quality of the article sold and should be bindlng between the mem- 
bers of the board and others Interested or requlring or assenting to the 
employment of such Inspectors, etc., plalntlfC havlng purchased sample 
wheat from défendant In Kansas Olty subject to the rules of the board 
and to the Inspection there of H., a Board of Trade inspecter, plaintiff, in 
the absence of fraud, was concluded by the certlficate of H. that the 
grain shipped was in accordanee wlth the sample. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 403^08 ; Dec. Dlg. 
§ 168.*] 

2. Sales (§ 168*) — Inspection— Place. 

A contract for the sale of wheat t. o. b. Kansas City meant that the 
wheat should be Inspected there. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. §§ 403-408; Dec. 
Dig. § 168.*] 

S. Sales (§ 437*) — Wabeanty— Pleading. 

Plaintiff, havlng declared on an express warranty, cannot recover on 
an Implled one. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. § 1251; Dec. Dig. 
f 437.*] 

4. E}viDENCE (§ 441*) — Pabol Evidence— Sales— Antécédent Negotiations. 

An antécédent représentation of the quality of an article offered for 
sale, which the prospective buyer decliijed to accept, cannot be carrled 
forward and attached to a subséquent convention relating to a sale oî 
the same commodity, evideneed in wrlting, which did not mention the 
former assurance as an intégral part of the agreement. 

[Ed. Note. — For other cases, see Evidence, Dec. Dlg. § 441;* Sales, 
Cent Dlg. § 721.] 

5. Sales (§ 261*) — Puftinq. 

A représentation that a commodity offered for sale was ."good wheat" 
dId not impart a warranty, and was mère pufflng. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 727-735 ; Dec. Dig. 
§ 261.*] 

•For other cases see earae topic & | ndmbeb in Dec. Se Am. Digs. 1807 to date, & Rep'r Indexe» 
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At Law. Action by the Texas Star Flour Mills Company against 
Benjamin C. Moore and others. Judgment for défendants. 

This is an action at law to recover damages for an alleged breach of 
contract. By stipulation of parties, trial by jury was waived, and the 
case was submitted to the court on the pleadings and proof. The 
court makes the following 

Flnding of Facts. 

(1) The contract Is evidenced by written correspondence between the parties 
in the form of letters and telegrams respecting the sale of wheat by the de- 
fendants to the plaintiff. The plaintlff was at the times in question the owner 
and operator of a flour mill at Galveston, Tex. The défendants were grain 
merehants, operating on the Board of Trade at Kansas City, Mo. 

(2) On the 3d day of February, 1908, the défendants, doing business under 
the name of "Moore Grain Company," sent the plaintif! the following tele- 
gram: 

"Offer ten thousand bushels No. 2 red winter wheat 96^4 fob Kansas clty 
vvithin ten days answer by telegraph Immediately." 

The plaintiff did not make answer by telegram as requested but on the 4th 
day of Fehruary, 1908, sent to the défendants by mail the following letter: 

"Your message quotlng soft wheat received, but soi-ry we are unable to 
trade with you. Do not anticipate placing further orders in Kansas Clty for 
the présent." 

On the 3d day of February, 1908, the same day on which the défendants 
sent the telegram above quoted, they wrote the plaintiff the following letter: 

"Your valued favors of the 31st ult. and flrst before us and contents care- 
fully noted. Wheneyer you thing the market has had enough décline and you 
are in the notion of buying, wIU be glad to hâve you wire us and we will name 
you lowest priée possible to name on 2 red and 2 hard wheat. You know the 
quality of our red wheat, as we shlpped you twenty or thirty thousand bushels 
of it and the wheat we hâve on hand Is the same quality of wheat and we 
know it will please you." 

The said letter of February 4, 1908, presumably not having then reached the 
défendants, on the 5th day of February, 1908, they again telegraphed the 
plaintiff as follows: 

"OfCer ten thousand bushels No, 2 red winter wheat Qiy^ within ten days 
answer by telegraph immediately." 

On the 5th day of February, 1908, the plaintiff wrote the défendants the 
following letter: 

"We hâve your message quotlng soft wheat again today, but as previously 
advised it is not necessary for you to wire us thèse quotations unless we re- 
quest them, as we are not buying anything from your market in soft wheat 
now. We are of course always glad to hear from you, but telegrams are an 
unneeessary expense. Will ibe pleased to hâve you write us conditions fré- 
quent! y." 

On the 6th day of February, 1908, and prior to the receipt of the letter last 
above named, the défendants wrote the plaintiff the following letter: 

"Answering your valued favor of the 4th, will state that, whenever you 
are in the market for any red wheat, will be glad to hâve you take the matter 
up with us by wire and we will endeavor to trade with you. As we stated 
to you in previous letter, this red wheat that we are ofCerlng Is just exactly 
like flie 20,000 bu. we shlpped you in November and such as we can guarantee 
for Sound wheat." 

The foregolng correspondence pertalned to No. 2 wheat and resulted In no 
contract between the parties. 

(3) After the foregolng, and on the 18th day of February, 1908, the plaintiff 
sent the défendants the following telegram: 

"Express sample and make price ten thousand bushels No. 2 red winter 
wheat basis Chicago May." 
On the same day the défendants sent to the plaintiff the following telegram: 
"Offer sample red wTieat 1% over Chicago May fob Kansas City our weights 
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ana inspection wlthln ten days shipment subject' to your Immédiate reply by 
telegraph. This Is good wheat." 

To this last telegram the plalntiff replled on the same date as foUows: 

"Telegram recelved. Book ten tliousand No. 2 red winter wheat at today's 
çlosing." 

On the same day the défendants sent the plalntiff the foUowlng telegram: 

"Hâve booked you ten thousan'd bushels sample red 93% Kansas City. 
What rooting do you wish?" 

On the same day plalntiff telegraphed the défendants as follows: 

"Ship Chicago, Rock Island & Pacific care H. & T. C. If possible. Bill ex- 
port. Otherwlse route your option." 

(4) On the 19tti day of February, 1908, the défendants telegraphed plalntiff 
as follows: 

"Just hare flfteen thousand bushels more sample red left Will ibook It to 
you at ï% over Chicago May, fob Kansas City wlthln ten days subject Hlddle- 
Bton's approval. Answer by telegraph immedlately." 

To which the plalntiff on the same day replied by telegraph as follows: 

"Accept ofCer flfteen thousand bushels basis today's closing subject Hiddle- 
ston's approval." 

Whereupon on the same day the défendants telegraphed the plalntiff as 
follows: 

"Hâve booked you ten thousand bushels sample red wheat 93% fob Kansas 
City subject Hiddleston's approval. Had sold other flve thousand bushels 
before receivipg your wire." 

On February 18, 1908, the plalntiff sent the défendants the followlng letter 
by mail: 

"Bxchange of wires date resulted In our purchase of you ten thousand 
bushels sample red wheat 93^4 cents fob Kansas City, ten days' shipment. 
We hâve further wired you to ship swooned care H&TC if possible; bill ex- 
port, 'otherwlse route your option,' whteh we conflrm. Trust you will make 
a point of loadlng us out a very nlce Une of stuff and hâve particular care 
used In the matter of coopering the cars, so that the welghts will hold out 
fully hère.. Trust you hâve complled wlth our télégraphie request regardlng 
the sample. Awaltlng your shipping documents, we beg to remain." 

On the day last aforesald, the défendants malled the plalntiff the foUowing 
letter: 

"We hâve a wIre from you this morning saying, express samples and make 
priée 10,000 2 red wheat basis Chicago May. We immedlately wired you, sam- 
ple red wheat 1% cents over Chicago May fob Kansas City, our weight and 
grades, ten days shipment, subject to your Immédiate reply. We also stated 
that this was good wheat. We later had a wire from you stating that our 
telegram had been recelved and to book 10,000 2 red wheat at today's close. 
Chicago May today closed at 91% cents; our sale to you was 1% over Chi- 
cago May, whlch was 93^4 cents Kansas City. We herewlth enclose confirma- 
tion covering sale. Kindly sign duplicate and return to us. We are express- 
ing you tonight a large sized sample of this red wheat. You of course, under- 
stand that we are not selling this as 2 red wheat but are selling it like sample 
and guarantee it to be fully equal to same. We bave ordered Kansas City 
Southern empties for this loadlng and trust that same is satisfactory." 

On the 19th day of February, 1908, the défendants wrote the followlng 
letter: 

"In answer to our Inquiry yesterday asklng what routlng you desired on 
the 10,000 wbeat, we had your reply saying ship Rock Island care H. & T. C. 
if It was possible to do so, and to bUl for export ; otherwlse route our option. 
When the writer sent you this wire he dld not know the elevator had already 
put in orders for Kansas City Southern empties to use on con tract, so when 
we recelved your wire saying we could use our own routlng if Rock Island 
was not convenlent, we declfled to let the order stand with the Kansas City 
Southern, and let the 10,000 wheat go via that route, which we trust will meet 
with your approval. We can get the cars much quicker via Kansas City 
Southern and their time is much better than the liock Island. We turned 
over to J. J. Hiddleston, Board of Trade Sampler, a good sized sample of red 
wheat and will hâve hlm approve of each car before shipment. We wired 
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you today that we had just 15,000 fcushels more of tWs sample red wheat 
left, and that we would book it to you at 1% Cents over Chicago May fob 
Kansas CSty, ten days shipment, subject to JHiddleston's' apptoval, but we^ 
hâve heard nothing from you. Since wirlng you we hâve sold 5,000 bushels' 
of this wheat, so that we only hâve 10,000 bushels of thls rèd wheat on hand. 
This cleans us up and If you are In the market for any more of this wheat,- 
we wlll be glad to sell you the 10,000 bushels and elean it up. How abbut 
some hard wheat? We hâve a sample hard wheat that we call sample 'B' 
wheat, testlng 60 pounds, which is giving excellent satisfaction throu^out 
Texas. We are mailing you under separate cover tonight, a sample of this 
wheat, and our ideas on thls wheat are 1% cents over Kansas City May fob 
cars Kansas City. Basls tonight's market, this would be 90% cents Kansas 
City for sample 'B' wheat." 

On February 20, 1908, the défendants wrote to the plaintlfC the following 
letter: 

"In answer to our quotation yesterday stating that we had just 15,000 
bushels of red wheat left unsold and ofCering it to yen a cent and a half over 
Chicago May fob cars Kansas City, we had your reply late yesterday after- 
noon booking the 15,000 tous, basls close of the market last night, subject to 
Hiddleston's approval. Not hearing from you promptly, we 'had disposed of 
5,000 bus. of this sample red wheat, so when we received your wlre last nlght 
booking 15,000 bus. we Immediately wired you as follows: 'Hâve booked you 
10,000 bus. sample red wheat 93% fob cars Kansas City, subject Hiddleston's 
approval. Had sold other 5,000 bus. before receipt your wlre.' We enclose 
herewith confirmât! on. covering 10,000 bushels, duplicate of which kindly sign 
and return to us. Sorry we could not book your full order, but we are afraid 
to sell any more now untll we fill ail of our orders for thls red wheat. We 
might hâve four or flve thousand bushels left, but as stated before, we prefer 
to load ail our orders and then if we hâve any left, wlll glve you the flrst 
show at It." 

On the same day last aforesald, the défendants wrote the plaintiff the fol- 
lowing letter: 

"Your valued favor of the 18th at hand conflrmlng 10,000 bushels wheat 
sold you on that date. We wrote you last night that we were going to let 
this wheat go to you In Kansas City Southern cars. So long as It is to be 
tillled for export we présume the route makes no différence to you, and as the 
Kansas City Southern we belleve will make much quicker time than any other 
Une, we are going to let it go that way. Now in regard to cooperlng the cars ; 
we will be very careful. We bave instrùcted our elevator foreman to Une 
each one of the cars with cloth so that there will be absolutely no chance for 
leakage, and our welghts should hold out, practleally no shortage at ail." 

On February 21, 1908, the plaintiff wrote the défendants the following 
letter: 

" We hâve yonr two favors of 18th and 19th and beg to return herewith 
confirmation duly signed on the flrst ten thousand bushels of soft wheat at 
93% fob Kansas Cits'. Please bear In mlnd that we want thls wheat routed 
In care of the ï & N at Beaumont when bllled out of Kansas City on the 
KCS, and as pteviously advised, if It comes via Rock Island, we want it billed 
In care of H & T C at Fort Worth." 

February 22, 1908, the plaintlfC wrote the défendants, the following letter: 

"We are in receipt of your favors of 20th Inst. and hâve noticed same care- 
fully. Beg to return herewith copy of confirmation on the last ten thousand 
bushels duly signed, and call your attention to the fact that It reads 93% fob 
Kansas. City, the purehase priée, however, being for 93% fob Kansas City. 
We couflrmed in our previous letter at the right priée of 93%." 

On February 24, 1908, the défendants wrote the plaintlff the following 
letter: 

"In answer to your valued favor of the 20, will state that as you requested, 
ail of our shipments to you wlll go care of Kansas City Southern care T & 
N O at Beaumont. However, there will be one 80,000 pound car which wIU 
arrive In Galveston over the 6 & I S, as we only loaded 60,000 pounds In thls' 
car and to avold ibeing charged this extra 20,000 pounds, it is necessary to 
«hip it as above stated." i i 
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On March 5, 1908, the défendants wrote the plaintiff the following letter: 

"We iiad your wire of even date before us thls momlng and ,note that tive 

ôars of the wheat has arrived and that you are complainlng of the quality. 

The writer has been out of town the greater part of the last ten days, aceount 

of slckness and did net see ail the wheat when loaded, but upon looking up 

our records, flnd that Mr. J. J. Hlddleston, Board of Trade Sampler, sampled 

each and every car of the grain shlpped to you, and Issued a certiflcate that 

the grain was up to sample. We asked Mr. Hlddleston to investlgate the mat- 

ter at once and to advise us and we will then take the matter up with you 

further." 

On April 9, 1908, the défendants sent the plalntlfiC the following letter: 

"Your valued favor of the 6th at hand and contents carefuUy noted. The 

mill has before them ail the papers covering this trade and we know that we 

hâve flUed our contract to the letter and knowmg this, Insist that our re- 

sponsibility in the matter has ceased." 

On Harch 12, 1908, the défendants sent the plaintiff the following letter: 
"Your various favors of the 9th received and contents carefuUy noted. As 
we hâve written you and wired you, thls wheat was sold by sample subject to 
Mr. J. 3. Hiddleston's approval hère at Kansas City. Mr. Hlddleston exam- 
Ined the wheat when loaded and approved It as belng up to sample, therefore 
we hâve filled our contract and you must not expect us to do anythlng further 
In the matter." 

(5) On February 18, 1908, the défendants sent by mail to plaintiff the fol- 
lowing confirmation of the flrst 10,000 bushels of wheat shlpped: 

"Moore Grain Company, 508 Board of Trade, Kansas' City, Mo. Members 
Kansas City Board of Trade. 

"Confirmation. 

"This contract Is subject to the Rules and Begulatlons of the Kansas City 
Board of Trade. 

"We hereby confirm sale to you today by wire of 10000 bu sample red wheat 
at 93^ fob cars Kansas City. 

"Subject to KC Inspection and KO weights. Shlpment withln 10 days. 

Ooir routlng 

Awaiting Instructions 

Care 

Wheat 

Subject approval .T. J. Hlddleston. 

"Terms: — Demand draft with Bill of ladlng attached, payable on présenta- 
tion." 

On the 20th day of Febrnary, 1908, the défendants sent the plaintiff the fol- 
lowing confirmation of sale: 

"Moore Grain Company, 508 Board of Trade, Kansas City, Mo. Members 
Kansas City Board of Trade. 

"Confirmation. 

"Thls Contract Is Subject to the Rules and Régulations of thie Kansas City 
Board of Trade. 

"We hereby confirm sale to you today by wire of 10000 bu sample red wheat 
at 9314 fob cars Kansas City. 

"Subject to K. O. inspection and K. 0. weights. Shlpment withln 10 days, 

"Subject Hiddleston's inspection. 

"Terms: Demand draft with Bill of Lading attached, payable on présenta- 
tion." 

Both of the foregoing confirmations were received by the plaintiff in due 
course of mail, and by It signed as follows: "Texas Star Flour Mills, W. A. 
Barlow." 

(6) The plaintiff honored and promptly paid the Mils sent on said shlp- 
ments. 

Among the publislied rviles of the Board of Trade of Kansas City, in ques- 
tion, section 4, is the following: 
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' Sec. 4. It slîall be the duty of the board of directors when deemed neces- 
sary to fix and establish standards of grades or qualities for fleur, grain, pro- 
visions and hay, and, as occasion niay require, any ottier articles or commod- 
itles dealt in by members of thls association and the certificate of any in- 
si)ector, weigher, gauger, or measurer, appointed by the sald board, as to the 
quality or quantity of any such article, or his brand or mark upon it or upon 
any package containing such article, shall be évidence between buyer and 
seller of the quality, grade or quantity of the same, and shall be bindlng upon 
the members of this association, and others interested or requirlng or assent- 
ing to the employment of such inspectors, weighers, gangers, or measurers." 

The plaintifC was, at the time of the transaction in question, famillar vcith 
said rule of the Board of Trade. 

(7) Samples of the wheat in question were furnished by the défendants to 
Mr. Hlddleston, officiai inspecter of the said Board of Trade of Kansas City, 
taken in the usual, eustomary manner, from whlch the said Hiddleston was 
to uiake the inspection of the wheat in question. Prier to the shipments of 
the grain said inspection was duly made according to the usual, eustomary 
method pursued on said Board of Trade ; said inspector made and furnished 
his ofBcial certificate showing that said wheat so Inspected by him corre- 
spended with the said sample. The sample was designated in the certificate 
as "sample Ne. 5," which was the mark placed thereon by Mr. Moore and left 
with Mr. Hiddleston. The défendants forwarded thèse certificates to the 
plaintiff, and drew on It for the wheat, attaching bills ef lading to the draf ts. 
Upon receipt of sald certificates, the plaintifC paid the draf ts, and took up the 
bills of lading without waiting for the arrivai of the wheat, and wlthout 
claiming the right to further inspection. 

A sample of the wheat from which sald Hlddleston made said Inspection 
was forwarded by the défendants to the plaintiff. It was what is known as 
a "mail sample," and net an express sample. The sample sent was net a 
large sample ; the smaller sample belng sent by the défendants for the reason 
that they were net able to furnish larger sample. The plaintiff made no ob- 
jection at the time, to the défendants, to the sample sent. 

(8) The shipments were made at Kansas City, Mo., f. o. b. to the plaintifC 
at Galveston, and routed according to directions. On receipt of the shipments 
the plaintifC had an inspection made of the wheat by Its Inspecter at Galves- 
ton, who saw the sample held by the plaintifC, but it does net appear aflîrm- 
atlvely from the évidence that the inspecter had before him the same at the 
time of his inspection. 

(9) The wheat sent by the défendants to the plaintifC was partially bin- 
burnt, weevil-cut, and musty. It was, however, such as eould be milled suc- 
cessfully, especially when mixed with a small per cent of hard wheat The 
défendants did sell such wheat of the bln in question at Kansas City for mlll- 
ing purposes at said time. The wheat was not ail binburnt or weevil-cut, or 
musty. WeevU cutting tends to make the grain llghter. The grain in ques- 
tion weighed 59 pounds to the bushel, one pound more than No. 2 wheat is re- 
quired to weigh. 

(10) The said wheat so shlpped, to wit, 10,000 bnshels, was at the prlce of 
93%, and 10,000 bushels at 93% cents per bushel, or an average of 93% cents 
per bushel. It was werth that amount In the market where sold, and it was 
sold to the plaintiff at a priée of 3 to 3% cents per bushel less than the then 
market prlce of No. 2 wheat. 

(11) The plaintifC sold the wheat at Galveston at 92% cents per bushel de- 
livered at the elevator ; In addition te whlch Is the charge of loading on ves- 
sel of iy2 cents per bushel, which made 9414 cents per bushel f. o. b. at Gai-- 
veston. At that date No. 2 wheat at Galveston was worth between 96 and 97 
cents per bushel f. o. b. vessel at Galveston. 

(12) Kansas City, Me., at that time, was a grain market for ail kinds of 
wheat, hard and soft, and of ail grades. At Galveston the only gênerai mar- 
ket is export of hard wheat. The only purchaser there of soft wheat was the 
plaintiff Company. Soft wheat when sold at Galveston for exportation was 
mixed in with some hard wheat, and graded as hard, whlch brought practi- 
cally the same prlce as hard wheat 
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(13) The amonnt of the freight charges pald by the plalntlft on said shlp- 
tnents was at the rate of 18% cents per hundred, whlch amounted to $2,204.13. 
The amount pald for switching 15 cars at Galveston at $1.50 per car amounted 
to $22.50. 

Conclusion of Law. 

On the foregolng facts found the court déclares the law to be that the plaln- 
tlff cannot recover. 

It is therefore ordered and adjudged by the court that the plaintIfC take 
nothing by Its action, and that the défendants go hence without day with 
thelr costs In this behalf had and expended, and that they hâve executiou 
therefor. 

[Sigued] Jno. F. Philips, Judge. 

Stewart Taylor,.for plaintîff in error. 
E. R. Morrison, for défendants in error. 

PHILIPS, District Judge (after stating the facts as above). As the 
dealings betweén the parties, resulting in the contract of sale of the 
wheat in question, is evidenced by telegrams and letters between them, 
they must détermine what the contract was. 

The first correspondence, beginning on the 3d day of February, 
1908, pertained to No. 2 wheat, and resulted in no contract, for on 
the 4th day of February, 1908, the plaintiff wrote the défendants say- 
ing: 

"Your message quoting soft wheat recelved, but sorry we are unable to 
trade wlth you. Do not anticipate placlng further orders In Kansas City for 
the présent" 

On the 5th day of the month, and evidently before the letter above 
quoted was received, the défendants telegraphed the plaintiff : 

"OfPer 10,000 bushels No. 2 red winter wheat 97% wlthin 10 days. An- 
swer by telegraph immediately." 

The plaintiff did not answer by telegraph, but on that date wrote 
to the défendants saying: 

"As prevlously advlsed It Is not necessary for you to wlre us thèse quota- 
tlons imless we request them, as we are not buying anything from your mar- 
ket in soft wheat now. We are of course always glad to hear from you, but 
telegrams are an unnecessary expense. Wlll be pleased to hâve you wrlte us 
conditions frequently." ' 

Evidently before the receipt of the last above letter, the défendants 
wrote the plaintiff, in answer to its letter of February 4, 1908, saying, 
in substance, that, whenever the plaintiff was in the market for any red 
wheat, theywould be pleased to take up the matter by wire and then 
would endeavor to trade. It was in this letter the défendants stated 
the red wheat, then offered, was like the 20,000 bushels shipped in 
Noyember previously. As there was no response to this by plaintiff, 
the défendants' proposai was at an end. Thus matters stood until the 
18th day of February, 1908, when the défendants sent to the plaintiff 
a telegram offerinç samplè red wheat at 11/2 cents over Chicago May 
f. o. b. Kansas City. "Our weights and inspection within 10 days. 
Shipment subject to your immédiate reply by telegraph." To which, 
on that day, the plaintiff replied by telegram, directing to express 
sample and make price 10,000 bushels No. 2 winter wheat. Froia 
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which it is manifest that the proposais made by the défendants em- 
braced two distinct features: (1) That it was on défendants' weight 
and inspection. (3) That it was subject to the plaintiff's immédiate 
reply by telegram. The reply sent was to express sample and make 
price 10,000 bushels No. 2 red wheat. The défendants did not accept 
such counter proposition to ship No. 3 red wheat. But their proposai 
was a sale to be made by sample ; and, as no price was fixed, the con- 
tract was yet incomplète. Thereafter the défendants answered: "We 
booked you 10,000 bushels sample red wheat 93^ Kansas City" — en- 
quiring as to what routing the plaintifï wished. 

Thus the purchaser was again advised that what the défendants 
were ofifering and selling was sample red wheat at the price of 93^4 
at Kansas City f. o. b. The answer made to this by the plaintiff was 
simply a direction as to the routing of the cars. 

The additional 10,000 bushels of wheat was sold on telegram of 
February 19, 1908, which offer the plaintiff then accepted. As the de- 
fendants had sold 5,000 bushels of the 15,000 bushels offered, they 
shipped oply 10,000 bushels, which the plaintiff accepted. 

The only différence, therefore, in the two transactions of the 18th 
and 19th days of February, is that the first shipment was "on our in- 
spection," and the second named Hiddleston as the inspecter. Both 
sales were by sample and on inspection on Kansas City Board of 
Trade. While the sample sent was not a large express sample as re- 
quested by the plaintiff, the sample sent was received by the plaintiff 
without objection made at the time to the smaller quantity; and the 
inspection was made as proposed- at Kansas City. The officiai cer- 
tificate thereof was made by the duly constituted and recognized in- 
specter at Kansas City according to the rules and régulations of the 
Board of Trade, with which the plaintiff, as a dealer, was familiar. 
Confirmations of thèse sales were duly forwarded by the défendants ; 
the first on the ISth day of February, 1908, reciting on its face that 
"this contract is subject to the rules and régulations of the Kansas 
City Board of Trade," and further stating on its face, "Subject ap- 
proval J. J. Hiddleston." The other sent on the 20th day of February, 
1908, contained the same recitations on its face. Thèse confirmations 
were accepted by the plaintiff on receipt, and returned to the défend- 
ants without objection. 

Thèse confirmations with the acknowledgement thereof were a clear 
récognition by the plaintiff: (1) That the transaction was subject to 
the rules and régulations of the Kansas City Board of Trade ; and (2) 
that it was subject to Hiddleston's inspection. If the plaintiff did not 
so understand the telegrams and letters, the time for it to say so was 
on receipt of the confirmations. No more wholesome rule for the 
interprétation and application of such contracts between parties is to 
observe the construction placed thereon by them before any litigation 
arises between them respecting the same. This rule was expressed 
as follows in Moore v. Beiseker et al., 147 Fed. 367, 77 C. C. A. 545 : 

"There bas never been any rule of construction of contracts more Instinct 
witli the spirit of justice and praetical sensé than that which déclares that, 
where the provisions of a contract beeome the subject of controversy between 
the parties, the praetical interprétation placed thereon by their acts, conduct. 
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and déclarations is of controlling force. This for the reason that the tnterest 
of eaqh leads hlm to a construction most favorable to himself, and, when dif- 
férences hare become serions and beyond amicable adjustment, it is tbe better 
arbiter." 

So it was said in Long-Bell L,umber Company v. Stump, 86 Fed. 578, 
SOC. C. A. 264: 

"Courts may use tbe aetual construction put thereon by the conduet of the 
parties under the contract as a controlling circumstance to détermine the con- 
struction whieh should be put upon the contract In enforcins the rights of tbe 
parties. The most satisfactory test of ascertaining the true meaning of a 
contract is by putting ourselves 'in the place of tbe contracting parties when 
it was made, and then considering, in view of ail the facts and cireumstanees 
surrounding them at the time it was made, wbat the parties intended by the 
terms of their agreement' And when this intention is made clear by the 
course of their subséquent deallng and action thereon, It luust prevail in tbe 
interprétation of the instrument, regardless of Inapt expressions or careless 
recitations." 

See, also, District of Columbia v. Gallaher, 124 U. S. 505, 8 Sup. 

Ct. 585, 31 L. Ed. 526. 
; As shown by the testimony .of its manager, the plaintiflf was quite 

familiar with the rules of the Kansas City Board of Trade, among 
^ which was the f ollowing : 

"The certiflcate of any Inspector, etc., appointed by the said board as to the 
.quality, etc., of any such article, etc., shall be évidence between buyer and 
seller of the quality, grade or quantity of the same, and shall be bindiug upon 
the members of this association, and others interested or requiring or assent- 
Ing to thé employment of such inspector, etc." 

That inspection was made by the sample îurnished by the défend- 
ants to the inspector, and the part sent by them to the piaintiflE. 

There is no charge pref erred in the pétition of any f raud respecting 
the sample that was sent, or respecting the inspector's certiflcate. This 
action is a simple suit at law for breach of contract. The plaintiff 
would hâve been required to resoft to a suit in equity surcharging the 
•certiflcate and sample with fraud, to_ avoid the certiflcate. The au- 
thorities are ail one way touching this proposition. Accordingly, Mr. 
Justice Harlan, in Martinsburg & Potomac R. R. Co. v. March, 114 
U. a, loc. cit. 553, 5 Sup. Ct. 1037 (29 L. Ed. 255), said : 

'"Upon the supposition that the englneer made such a certiflcate as that pro- 
vided by the contract, there is no allégation that entitled the plaintiff to go 
behind it ; for there is no averment that the englneer had been guilty of 
fraud, or had made such gross mistake in bis estimâtes as necessarily im- 
plied bad faith, or had failed to exercise an honest judgment in discharging 
thè duty imposed Upon him. The flrst count of the déclaration was, there- 
fore,:defective for the want of proper averments showing plaiutiff's right to 
sue on the contract," etc. 

It would hâve been utterly unbusiness like and abnormal for the ven- 

dee to expect, or for the parties to hâve intended, that the inspection of 

the wheat should be committed to the vendee at Galveston. The well- 

established rule of law is that the contract f. o. b. means a delivery at 

"Kansas City, and that that was the place of inspection. Fraser v. 

;Ross,.l Pennewill (Del.) 348, 41 Atl. 204; Stafford v. Pooler, 67 

.,Ba:rb,(N.. Y.) 143.; Armsby v. Blum, 137 Cal. 552, 70 Pac. 669; West- 
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ern Construction Co. v. Romona, etc., Stone Co., 41 Ind. App. 329, 
80 N. E. 856 ; Brownlee v. Bolton, 44 Mich. 318, 6 N. W. 657. 

Counsel for the plaintiff has cited the court to a number of authori- 
ties based upon rules of law respecting implied warranties as to sound- 
ness and quality of a commodity or article sold. They hâve no applica- 
tion hère, as the plaintiff has declared upon an alleged expressed war- 
ranty. On such a déclaration no recovery can be had upon a daim of 
implied warranty. Pemberton v. Dean, 88 Minn. 60, 92 N. W. 478, 
60 L. R. A. 331, 97 Am. St. Rep. 503; Duncan v. Fisher, 18 Mo. 
404; Irwin v. Chiles, 28 Mo. 578; Harris v.'Railroad Co., 37 Mo. 
307. 

The pétition, for instance, counts upon the statement made in the 
first letter written by the défendants February 3, 1908, "You know the 
quality of our red wheat," etc. It would be sufficient of this to say 
that, as the plaintiff expressly declined to enter into any contract based 
thereon, it ought not now to fall back on that représentation. Two 
weeks intervened thereafter before the défendants renewed by tele- 
gram proposais, and the contract was closed upon what supervened, 
which was not for the sale of No. 2 wheat such as had been sold the 
fall before, but was by sample, and subject to inspection. It is too 
absurd for serious considération for the représentatives of the plain- 
tiff company now to put forth the claim that they understood the de- 
fendants were selling them the wheat as No. 2 hard, the same as that 
delivered in the preceding fall, when the évidence shows, without con- 
tradiction, that the market price of such wheat at the time was ap- 
proximately 3 cents per bushel more than the price at which they 
were offering the wheat in question. As alert millers, running such 
business at Galveston, they were well advised from the daily market 
quotations of the current price of such No. 2 hard wheat. 

I know of no recognized rule of law by which a statement made re- 
specting the quality of an article offered for sale, where the offeree had 
declined to accept the proposai, can be carried forvi^ard and attached 
to a subséquent convention between the parties evidenced in writing 
which does not mention such former assurance as an intégral part of 
the présent agreement. The law, I think, is to the contrary. Ben- 
jamin on Sales, § 610, succinctly states — ^ 

"that antécédent représentations made by the vendor as an inducement to 
the buyer, but not forming part of the contract when concluded, are not war- 
ranties." 

See, also, 1 Lawson on Rights & Remédies, § 212 ; Ashcom v. 
Smith, 2 Pen. & W. (Pa.) 211, 21 Am. Dec. 437 ; Iron Works v. U. 
S., 34 et. Cl. 174. 

But counsel for plaintiff says that in one of the subséquent letters, 
wherein the défendants were trying to renew negotiations, they used 
the expression this is "good wheat." Aside from the testimony of 
witnesses, commission grain dealers on the Board of Trade, that such 
term has no defined significance in the trade, it is not too much to say 
that it has no légal force, as it is mère puffing. In Hogins v. Plymp- 
ton, 11 Pick. (Mass.) 97, the writing adverted to "good fine wine," and 
"good Hermitage." Of this Chief Justice Shaw said: . 
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"We are of opinion that the writlng in question eannot be consldered as a 
warranty that the wine was of any particular description or quallty. One 
objection is that the words are too uncertain and indeflnite." 

In Holden v. Dakin, 4 Johns. (N. Y.) 421, paint was sold as good 
paint, which proved to be useless. The court held that it constituted 
no express warranty, saying : 

"Hère was no express warranty as to the quallty of the palnts. AU that 
was proved upon the trial was that the clerk of the vendor sold the palnts for 
good paints and at a fair priée; but this was not sufBclent to raise a war- 
ranty." 

Likewise, in House v. Fort, 4 Blackf. (Ind.) 393, in an action for 
breach of warranty for the soundness of a horse, it was held that the 
court should hâve directed the jury : 

"That if the défendant at the time of the exchange, on being questioned as 
to the horse's eyes, sald 'they are as good as any horse's eyes In the world,' 
this does not amount to a warranty." 

The rule is well stated in Mason v. Chappell, 15 Grat. (Va.) 572, 
loc. cit. 583, as f oUows : 

"No affirmation, however strong, will constitute a warranty unless it was 
so intended. If it is Intended as a warranty, the vendor is liable if it turns 
ont to be false, however honest he may be in making It ; but, If it is intended 
as a mère expression of opinion or simple praise and commendation of the 
article, he is not liable, unless it can be shown that he knew at the time it 
• was untrue. And in that case it is inaecurate to say that he is liable for a 
breach of hls warranty. His llaibillty arises from the fraud whlch he was 
guilty of and should be enforced In an action on the case for deceit." 

Plaintiff's counsel relies much upon the ruling in Columbian Iron 
Works V. Douglas, 84 Md. 44, 34 Atl. 1118, 33 L. R. A. 103, 57 Am. 
St. Rep. 362, which holds that, in a contract for the sale of goods by 
description, there is an implied condition that the goods shall cor- 
respond with the description ; and, therefore, the delivery of some 
other similar article is a substitution and a breach of the contract. In 
which case, no question of warranty is involved. That was the sale of 
certain quantity of steel scrap, consisting only of clippings, etc., from 
the steel plates of cruisers built by the défendant for the United States 
navy. After the steel scrap was delivered and paid for, it was found 
that, of the total 159 tons shipped, 89 tons were cruiser steel and 70 
tons were not, and the plaintiff was obHged to sell the 70 tons for a 
much less sum than he paid for it. It was held that plaintiff was en- 
titled to recover the différence between the price paid and the value of 
the article delivered. It was further held that where there is a sale 
of goods by description, subject to inspection by the buyer, the descrip- 
tion is not subordinated to the inspection, unless the parties both agrée 
to substitute an inspection by the buyer for the description fùrnished 
by the seller. 

That is not this case. Thé concrète case hère involved is this : The 
sale was made by sample subject to inspection at Kansas City. The 
plaintiff so understood it, for it asked that sample be forwarded. It 
accepted the defendant's offer, and acted thereon, which stated "on 
our inspection" and "inspection by Hiddleston." It approved the 
confirmation of the sales sent by the défendants, expressly reciting the 
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fact respecting such inspection. As applied to such state of facts, the 
iater ruling by the Maryland court in Lawder Co. v. Mackie Grocery 
Co., 97 Md. 1, 54 Atl. 634, 62 L. R. A. 795, is more in point. This was 
an action for breach of contract on the sale of shipment of cases of 
tomatoes. The contract was made in Baltimore, Maryland. "Buyer to 
give shipping instructions when required by seller. To be delivered 
as packed during season of 1901, f. o. b. Baltimore." Touching the 
question raised by the purchaser as to the right to hâve the articles 
inspected before acceptance, the court said : 

"The mère fact that the buyer bas tbe right to Inspect goods before accept- 
ance does not necessarily mean that the inspection is to be made at the resi- 
denc-e or place of business of the buyer. He mlght inspect at the seller's place 
of business; but, if the contract provides for the delivery at a particular 
place, he must accept or reject at that place, unless otherwise provided for In 
the contract. In short, a contract to deliver at one place cannot be made to 
mean delivery at another place, because the buyer lives there and bas a, right 
to inspect the goods, and there is no uncertainty as to the place of delivery in 
this contract as would justify the court in holding that it was at New Or- 
léans, because the appellee had Its place of business there." 

Further on the court said : 

"If they détermine that by their contract it must control, and If It Is sllent 
as to inspection, but It Is as elear as this is as to delivery, any inspection that 
is desired pro tem must be made before or at the time of delivery, when the 
terms are cash," 

In short, it was held that the words "f. o. b." indicated that the 
seller was to deliver the goods at Baltimore, free on board, to the 
carrier. The goods went thenceforth at the risk of the buyer, and, even 
without any spécification as to the place of inspection, the implication 
of law is that it was to be Baltimore, the place of the shipment. In 
the case at bar, it is manifest f rom the correspondence that Kansas 
City was the place of delivery, and the inspection was to be made there, 
and by a designated person, to détermine whether or not the wheat 
corresponded with the sample. His certificate was to be the évidence 
of that fact, and, until set aside for fraud, it is conclusive. Cook v. 
Foley,_ 153 Fed. 41, 81 C. C. A. 237 ; Wood v. Railway, 39 Fed. 52. 
And, in addition to this, the défendants were not selling wheat on a 
written description, but by sample. In their letter of February 18, 
1908, to the plaintifï, they expressly stated : 

"You of course, understand that we are not selling this as 2 red wheat, but 
are selling It like sample and guarantee it to be fully equal to same." 

That was before the wheat was received by the plaintifï, and it rè- 
ceived it with knowledge of that statement by the défendants. By its 
silence — making no protest — it acquiesced in and recognized that that 
was the contract the défendants were acting under. 

In the absence of any charge of fraud upon the part of the défend- 
ants in not having submitted the proper sample to the inspecter at 
Kansas City, and in the absence of any charge that the sample sent 
by the défendants to the plaintiff did not correspond with the sample 
submitted to the inspecter at Kansas City, I must rule that the plaintiff 
cannot recover. 
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ILLINOIS CENT. B. CO. v. SHEBGOG et al. 
(Circuit Court, W. D. Kentucky, March 18, 1910.) 

1. Removal of Causes (§ 118*) — Judgment — Validity — Jxjbisdiction or 

Court. 

A judgment of a fédéral court, rendered in a cause removed from a 
State court, is not void because of the insufficiency of avernient of juris- 
dlctional facts in tbe pétition for removal, where, as in ttiis case, the 
plaintif! on a motion to remand had by bis answer put in issue the truth 
of the allégations made in the pétition for removal and upon the ansvper 
and the évidence the issue was deeided against him. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. DIg. § 252; 
Dec. Dlg. i 119.*] 

2. COUBTS (§ 508*) — CONFLICTINQ JUBISDICTION— JUDaMENT— ENFOBCEMENT— 

ESTOPPEL. 

A défendant in an action In a state court flled a pétition for removal, 
which was overruled. Thereupon it flled a transcript of the record in the 
fédéral court, and a motion by plaintifï to remaud was denied. The ac- 
tion was trled on the merits in the state court, resulting in a judgment for 
the plaintiff, which was taken on writ of error by défendant to the high- 
est court of the state, and from there to the Suprême Court of the United 
States, by which it was afflrmed on the ground that the pétition for re- 
moval was not sufflcient to oust the state court of jurisdiction. In the 
meantime the case was also tried on the merits In the fédéral court, re- 
sulting in a judgment for défendant. Held that, while such judgment 
was valid, the défendant was estopped to enforce it by the judgment of 
the Suprême Court obtained at its Instance, and that it could not be made 
the basis for a suit to enjoin the enforcement of the judgment of the 
state court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 1418-1430; Dec. 
nig. § 508.*] 

In Equity. Suit by the Illinois Central Railroad Company against 
Robert W. Sheegog and others. On motion for preliminary injunc- 
tion. Motion denied. 

Trabue, Doolan & Cox, for complainant. 

Hendrick & Miller and P. B. Miller, for défendants. 

SEVERENS, Circuit Judge. It appears from this bill that the de- , 
fendant Sheegog brought suit in the circuit court for Union county, 
Ky., against this complainant, and a conductor of one of its trains, and 
the Chicago, St. Louis and New Orléans Railroad Company, to recover 
damages for the alleged négligence of the three défendants, whereby 
his intestate lost his life. The Illinois Central Railroad Company, one 
of the défendants in that suit, filed a pétition for removal to this court 
upon the ground that there was a separable controversy in the case be- 
tween it and the plaintifï in that suit, and charged that the other de- 
fendants, who were citizens of the same state with the plaintiff, were 
fraudulently joined with the petitioner for the sole purpose of prevent- 
ing the removal of the cause by the petitioner into this, a fédéral court, 
as the petitioner might hâve donc but for such fraudulent joining of 
défendants. And the petitioner tendered a proper bond. The par- 
ticular allégations of the charge in the pétition, made in support of the 
allégation of the fraudulent joinder, need not hère be stated. They 

•For other cases see same toplc & i numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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are fully set forth in the opinions of Mr. Justice Holmes and Mr. 
Justice Day in the case of Illinois Central Railroad Company v. Shee- 
gog, 215 U. S. 308, 30 Sup. Ct. 101, 54 L. Ed. -—. 

The Union county circuit court denied the pétition and refused to 
accept the bond. This was donc, as must be supposed, for the reason 
that that court was of opinion that a proper case for removal was not 
made out by the pétition. Thereupon the petitioner procured a tran- 
script of the proceedings in the state court and filed it in this court. 
The plaintiff in the state court iàled in this court a motion to remand, 
taking issue on the allégations of the pétition. Witnesses were pro- 
duced by the parties in support of, and in opposition to, the motion. 
The court, upon, hearing the évidence, being of opinion that the alléga- 
tions of the pétition for removal in respect to the fraudulent joinder 
of the résident défendants were clearly established, denied the motion 
to remand. The plaintiff took the proper course. It is a convenient 
practice. It in some measure disposes of the uncertainty which is liable 
to attend the progress of the suit. But if, as is conceded, the court has 
power to détermine its own jurisdiction, and the plaintiff invokes the 
exercise of that power, how does he escape the judgment if he does 
not in some way obtain a reversai of it ? The plaintiff, however, prose- 
cuted his suit in the state court, in which the défendants answered and 
made défense. At the trial the court directed a verdict for the other 
two défendants, and the jury found a verdict against the Illinois Cen- 
tral Railroad Company for $8,350. Judgment was entered thereon on 
March 23, 1905. 

The railroad company carried the case by writ of error to the Court 
of Appeals for Kentucky, where the judgrhent was affirmed. From 
that court the case was taken by writ of error to the Suprême Court 
of the United States, and the judgment of the Court of Appeals was 
there affirmed. In the latter court the question was whether the origi- 
nal state court erred in holding that the pétition for removal failed to 
state a case which entitled the petitioner to hâve the case removed; 
and the Suprême Court held that it did not err. Mr. Justice Holmes, 
speaking for the court, discussed the allégations of the déclaration and 
the pétition for removal, and expressed the opinion that upon the al- 
légations of the déclaration the plaintiff was entitled to join the défend- 
ants, as he had done, provided he had done so in good faith, and not 
fraudulently, and, further, that the allégation in the pétition that this 
was done "fraudulently" was chargii^g by an epithet, and not a spéc- 
ification of any fact to which the epithet was intended to be applied. 
Other reasons for the judgment were given, but it seems unnecessary 
to enlarge upon them now. It would, perhaps, hâve been suffiicient to 
say that the Suprême Court affirmed the ruling of the lower court in 
holding that the case was not removable. This court does not présume 
to inquire into the reasons which the Suprême Court held sufficient. 

After this court had denied the plaintiff's motion to remand, the de- 
fendant filed its answer, stating the défense to the plaintiff's original 
pétition. The plaintiff filed his replication thereto, and on May 2, 1905, 
the causé came on to be tried by a jury. The plaintiff's évidence was 
heard, and on motion of the defendant's counsel the court instructed 
the jury to return a verdict for that party, which was done. A judg- 
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meiit for thç défendant was thereupon entered, and ît remains un- 
affected by any subséquent proceeding to reverse it. 

The bill allèges that the plaintiff in the state court is threatening to 
assign to other persons the judgment recovered in that court. The 
prayer is that this court, by preliminary injunction, restrain the défend- 
ants, pending the suit, from attempting to enforce the judgment of 
the state court. 

The circumstances are such as to impress the court with embarrass- 
ment; but it conceives that its duty to investigate and détermine the 
questions presented is imperative, It is the right of a party that the 
duty be exercised. The primary question, as it seems to the court, is 
whether the judgment rendered hère on the 3d day of May, 1905, is 
a valid judgment, or is void becauâe of the lack of légal authority to 
pronounce it. Another question is: If it be held valid, what effect 
does it hâve upon the right of the plaintifif to enforce his judgment 
in the state court? The case is novel in respect to some of its condi- 
tions, but it would seem to be determinable by the application of cer- 
tain recognized principles. First, did this court hâve lawful authority 
to render the judgment? In other words, is the judgment void because 
of the lack of authority to render it? The Suprême Court has never 
yet held that, where the fédéral Circuit Court has taken and exercised 
jurisdiction of a case removed from the state court upon an insufficient 
pétition, its judgment, not appealed from, would be utterly void be- 
cause of the imperfection of the statements of jurisdictional facts in 
the pétition. To so hold would, as it seems to me, lead to highly mis- 
chievous conséquences. The judgment in every removed case would 
dépend upon the correctness of the court's holding in respect to the suf- 
ficiency of the pétition for removal, and the question of its correctness 
would hâve to be canvassed and determined, and the risk of a right con- 
clusion would put the party in péril of the conséquences. If a sale of 
property ensued in carrying the judgment into efifect, can it be that the 
purchaser would be bound to explore the proceedings leading to the 
judgment, and détermine for himself whether the court judged cor- 
rectly in holding that it had jurisdiction? Or, to apply another test, 
suppose the state court refuses to yield tô a pétition undeniably sliow- 
ing proper ground for removal, and goes on to try the case and render 
judgment, and no step is taken to reverse it, is the judgment void? 
Ithink the law is that in neither case is the judgment void, so long as 
it is not reversed or set aside, or otherwise impugned, by compétent 
jiidicial authority. Ample means are poihted out in a number of dé- 
cisions of the Suprême Court whereby errors of the state court and of 
the fédéral court in determining'their jurisdiction may be corrected; 
and the inferenee is that one complaining of a judgment upon such 
ground must, in the way pointed out, seek his relief. There seems to 
be no other way of reconciling opposing judgments. ' The public in- 
convenience of leaving the judgments of the court to hazard is, of it- 
self , sufficient to support the rulc which appears to me to be the sound 
one. Moreover, it accords with the décisions which hâve long since 
established the doctrine that the judgments of the fédéral courts are 
not void because of the lack of averments in the record of the requisite 
jurisdictional facts. McCormick v. Sullivant, 10 Wheat. 199, 6 L. 
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Ed. 300 ; Des Moines Nav. Co. v. lowa Homestead Co., 123 U. S. 
552, 8 Sup. Ct. 217, 31 h. Ed. 202; Dowell v. Applegate, 152 U. S. 
32r, 14 Sup. Ct. 611, 38 L. Ed. 463 ; Chesapeake & Ohio R. R. Co. v. 
McCabe, 213 U. S. 207, 29 Sup. Ct. 430, 53 L. Ed. 765. 

The fact that two Justices of the Suprême Court dissented in the 
case which went up from the state court is enough to justify the ob- 
servation that the question whether the pétition for removal was suf- 
ficient and vaUd was at least open to debate, and one upon which fair- 
minded men might diflfer. In that case the question came up directly 
on the record of the state court. And on that record it would only ap- 
pear that a pétition and bond for removal had been filed and denied. 
The Suprême Court was deahng with the case as one coming up on 
error from a holding of the state court that it had jurisdiction. It was 
simply the question whether the state court erred in holding the péti- 
tion insufiScient. The holding of the Suprême Court in that case did 
not hâve the efifect of reversing the judgment of this court, however 
potent the reasons found why it should hâve been reversed if it had 
been brought up for review. 

Coming, now, to the other question, we assume that the judgment of 
this court was, when rendered, valid. The question now is whether 
what has since transpired disentitles the défendant therein to enforee 
it. As already stated, the plaintiff, after the trial and judgment in the 
state court, pursued the case in the fédéral court and brought it on 
for trial and judgment, instead of dismissing or deserting it. He was 
not in the position of a défendant, who cannot control the action. He 
was f ree to withdraw or proceed as he chose ; and he chose to go on. 
The judgment was rendered upon the merits of the case. He might 
hâve taken the case to the proper appellate court, and had the dé- 
termination of this court c'orrected, if it was wrong, either upon the 
question of jurisdiction or upon the merits. If this were ail, I could 
find no ground for denying the injunction prayed for. 

But upon another ground I think the défendant in the action at law 
in this court, and who is the complainant hère, is precluded from en- 
forcing the judgment. It defended the action in the state court, as it 
had the right to do, without préjudice to the right to a removal which 
it had exercised. It was defeated at the trial, and it carried the case to 
the state Court of Appeals, where the judgment of the lower court was 
affirmed. Thereupon it prosecuted a writ of error to the Suprême 
Court of the United States, where the sole question was whether the 
lower state court lost jurisdiction by the removal proceedings. The 
Suprême Court held that the pétition for removal was not sufficient in 
law to deprive the state court of jurisdiction, and affirmed the judg- 
ment. This holding is inconsistent with a holding that this court ac- 
quired jurisdiction by the attempted removal. The judgment of the 
Suprême Court was rendered in a case where the parties were the 
same, and the questions for décision were substantially the same, as 
hère, and it would seem to me that the principle of judicial estoppel 
appHes; and, if so, the complainant hère cannot allège a matter which 
is inconsistent with the ruling of the Suprême Court in the other case. 
That court is the final arbiter in a controversy of this sort; and it 
would seem that when it has once determined the question on a con- 
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test made by one of the parties, and by a recognized procédure, adé- 
quate for the purpose, such détermination should conclude it, as be- 
tween the parties. The railroad company carried that case there for 
the only purpose of obtaining the judgment of that court upon this 
question. I am quite conscious of technical difficulties, but am per- 
suaded that the reasoning by which my conclusion is reached is sub- 
stantially correct. 

The motion for a preliminary injunction must therefore be denied. 



WBI£!H V. CINCINNATI, N. O. & T. P. RT. CO. et al. 
(Circuit Court, B. D. Tennessee, N. D. December 3, 1908.) 

1. Removal of Causes (§ 61*) — Nature of Cause— Détermination— Plea. 

"Where a removal pétition Is filed before the déclaration is flled or due 
under the state practice, whether the suit involves a separahle controversy 
is to be determined from plalntllï's sworn plea to the pétition for removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 115; 
Dec. Dig. ê 61.*] 

2. Eemovai, of Causes (§ 49*) — Diverse Citizenship— Masteb and Servant 

Joint Liability— Sepaeable Conteoveesy. 

Whiere plaintlff, a member of a bridge crew in the employ of défendant 
railroad company, was injured In a collision between a camp car occupled 
by the crew and a portion of a freight train, alleged to bave been caused 
by the négligence of defendant's conductor and engineer of the same citi- 
zenship as plaintilï, and the défendant railroad company, vphose citizen- 
ship was diverse, whlle switching the camp car, a cause of action stated 
by whleh plaintlff sought to enforce a joint liability against the défend- 
ant railway company and the conductor and euglneer on the prineiple of 
respondeat supérlor did not show a severable controversy, for the pur- 
pose of removing the cause to the fédéral court from a state court in 
Tennessee, though there was no allégation of any concurrent act of négli- 
gence of the railroad company. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 97; 
Dec. Dig. § 49.* 

Separable controversy affecting rlgtit to remove cause to fédéral court, 
see notes to Eobbins V; Ellenbogen, 18 C. C. A. 86 ; Mecke v. Valleytown 
Minerai Co., 35 C. C. A. 155.] 

3. Removal of Causes (§ 36*) — Citizenship— Joindeb of Résident Défend- 

ants— Feaud. 

Where plaintlff in an action against a railroad company for injuries 
joined défendant railroad company's conductor and engineer whose nég- 
ligence was chargea to hâve caused the Injury, évidence that they were 
joined without inquiry as to their insolvency did not show that they were 
fraudulently joined to prevent a removal of the cause by the railroad 
company to the fédéral court ; there being no proôf that the facts alleged 
with référence to their négligence were not well founded or alleged in 
good faith. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. | 79; 
Dec. Dig. § 36.* 

Fraudulent joinder of parties to prevent removal of cause to fédéral 
court, see note to Offner v. Chicago & E. R. Co., 78 C. C. A. 362.] 

•For othar cases see same toplc & § NTJMEek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Eemoval op Causes (§ 36*) — Citizensiiip— Parties— Feaudulent JoiiVdee 

— BUBDEN OP PrOOF. 

Where fraudaient joinder of défendants to prevent removal of a cause 
is alleged, the burden of proof thereof is on the removing party. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 36.*] 

At L,aw. Action by John Welch, as admlnistrator, etc., against the 
Cincinnati, New Orléans & Texas Pacific Railway Company and oth- 
ers. On motion to remand. Granted. 

SANFORD, District Judge. I am of the opinion that the plain- 
tiflf's motion to remand this case to the state court should be granted. 

1. There is no ground of removal on the ground of a separable 
controversy as to the défendant railway company. As the déclaration 
had not been filed at the time the case was removed by the défendant 
railway company — the pétition for removal having been filed before 
the déclaration was due under the state practice — the cause of action 
is to be taken, so far as the question of a separable controversy is 
concerned, as that which is set forth under oath in the plaintiff's plea 
to the pétition for removal, by analogy to the well-settled rule by 
which, when the case is removed after the déclaration is filed, the cause 
of action is for such purpose taken to be that stated in the déclara- 
tion. This will work no injustice to the défendant, since presump- 
tively, if the case is remanded to the state court, the plaintiff will 
state in his déclaration the same cause of action as that set forth in 
his plea; and, if a différent cause of action should be stated in the 
déclaration, disclosing a separable controversy on its face, the défend- 
ant railway company would then be entitled to renew its application 
for removal on such ground. It appears from the cause of action 
thus stated that the plaintiff is seeking to enforce a joint liability 
against the défendant railway company and the conductor and engi- 
neer of one of its freight trains on account of the death of plaintiff's 
intestate, resulting from a collision between a camp car occupied by 
a bridge crew of which the plaintiff's intestate was a member and a 
portion of a freight train, which collision is alleged to hâve been 
caused by the négligence of the said conductor and engineer and other 
servants of the défendant railway company engaged in switching said 
camp car. I am of the opinion that for the purposes of this motion 
the cause of action thus stated is to be held joint, and not severable, 
even though it appears from the facts alleged that the défendant 
railway company can only be held liable by reason of the négligence of 
the conductor and engineer upon the principle of respondeat superior, 
and although there is no allégation of any concurrent act of négli- 
gence on the part of thè défendant railway company. 

It is true that in the earlier cases in this circuit and elsewhere it was 
held that in an action in a state court seeking to hold a master jointly 
liable with his servant for the négligence of the servant causing an 
injury, where it did not appear either that the master was présent in 
person, directing the servant, or that the work in which the servant 
was engaged was of a character that made the resuit complained of 
possible and probable, the liability of the master and servant was not 
joint, and that in such case there was a mis joinder of défendants, and 

•For other cases see same toplc & § nuwbee m Dec. & Am. Digs. 1907 to date, & Rep'r Indoxoi 
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the master, i£ a citizen of another state, tnight remove the suit to the 
fédéral court in spite of the joinder of the servant as a local défendant. 
Warax v. Cincinnati Ry. Co. (C. C.) 72 Fed. 637, 641; Hukill v. Rail- 
way Co. (C. C.) 72 Fed. 745 ; L^nders v. Felton (C. C.) 73 Fed. 311. 
However, the précise question involved in the présent case was de- 
cided adversely to the right of removal in the récent case of Alabama 
Ry. Co. V. Thompson, 200 U. S, 206, 212, 220, 26 Sup. Ct. 161, 162, 
166, 50 L. Ed. 441. There an action of tort brought in a state court in 
Tennessee against an Alabama railway corporation and the conductor 
and engineer of one of its trains having been removed by the railway 
Company to the fédéral court on the ground of a separable controversy, 
and the Circuit Court of Appeals for this circuit, entertaining great 
doubt upon the question, having certified the questions arising on this 
point to the Suprême Court for its décision, it was explicitly held in an 
elaborate opinion, in which the Warax and other cases are reviewed, 
first, that a railroad corporation may "be jointly sued with two of its 
servants, one the conductor and the other the engineer of one of its 
trains, when it is sought to make the corporation liable only by reason 
of the négligent acts of said conductor and engineer in the opération of 
its train under their management and control, and solely upon the 
ground of the responsibility of a principal for the acts of his servant, 
although not personally présent or directing and not charged with any 
concurrent act of négligence ;" and, second, "that for the purpose of 
determinîng the right of removal the cause of action must be deemed 
to be joint," and such suit is not removable by the railway corpora- 
tion upon the ground of a separable controversy. The court said : 

"Does this become a separable controversy wlthln the meaning of the act 
of Congress because the plalntlfC has misconceived hls cause of action and had 
no right to prosecute the défendants jointly? We think in the llght of the 
adjudication above dted from this court It does not. Upon the face of the 
complaint, the only pleading filed la the case, the action Is joint. It may be 
that the state court will hold it not to be so. It may be, which we are not 
called upon to décide now, that this court would so détermine if the matter 
shall be presented in a case of which it has jurisdiction. But ttrfs does not 
change the character of the action which the plaintiff has seen fit to bring, 
nor change an alleged joint cause of action into a separable controversy for 
the purpose of removal. The case cannot be removed unless It is one which 
présents a separable controversy wholly between citizens of différent states. 
In determinîng this question the law looks to the case made in the pleadings, 
and détermines whether the state court shall be requlred to surrender its 
jurisdiction to the fédéral court. • * * Congress has not said, whatever 
It rnlght do, that controversies between citizens of différent states shall be 
removable wherein U Is sought, contrary to the law as admlnlstered in the 
fédéral courts, to hold the citizen of another state to joint liabllity In tort 
with a 'citizen of the state where the action Is brought. The fact that the 
state court may take a différent vIew from the courts of the United States of 
the common law as to the character of such actions, and the right to prose- 
cute them in form joint as well as several, affords no ground of removal." 

In view of this décision, it is clear that for the purpose of determin- 
îng the right of removal in the présent case the cause of action set 
forth in the plea must be held to be joint, and that the case is not 
removable to this court on the ground of a separable controversy. 

It is urged, however, in behalf of the railway company, that since 
this décision in the Thompson Case the Suprême Court of Tennessee 
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in the case of Railroad v. Vincent, 116 Tenn. 317, 95 S. W. 179, bas 
decided by implication that in suits of this character, where the liability 
of the master is rested solely upon the doctrine of respondeat superior, 
the cause of action is not joint, but several. I think it true that, if 
the Suprçme Court of Tennessee should at any time décide that a 
cause of action of this character is not joint, but several only, a suit 
in the state court to enforce such several kabilities in a joint action 
■would under such state décision be then held properly removable to 
the fédéral court on the ground of a separable controversy — the rea- 
soning in the Thompson Case only going to a cause of action prose- 
cuted in a state court as a joint action in good faith in the absence of 
a state décision to the contrary. See, also, Wecker v. Enameling Co., 
204 U. S. 176, 183, 27 Sup. Ct. 184, 51 L. Ed. 430. However I do 
not understand the Vincent Case to hâve so held. The précise point 
in that case was merely that there was no right of removal on the 
ground of a separable controversy where the déclaration alleged con- 
current acts of négligence on the part of the railway company inde- 
pendent of those alleged on the part of the employés, and the question 
presented in the présent case was not in fact involved. Furthermore, 
the opinion contains quotations from Sutherland on Damages and 
from the case of Schumpert v. Southern Ry. Co., 65 S. C. 333, 43 S. 
E. 813 (pages 331, 332, 116 Tenn., page 179, 95 S. W.), which would 
seem to support in some measure the theory of a joint action, even 
where it is sought to hold the master liable solely on the principle of 
respondeat superior. And in the concluding portion of the opinion, 
written after the appearance of the opinion in the Thompson Case, 
the Suprême Court of Tennessee refers to the Thompson Case as 
"fuUy sustaining" its own conclusions (page 338, 116 Tenn., page 
184, 95 S. W.) Therefore, while it is true that, in referring to the 
Thompson Case as holding that a case in which the plaintiff in good 
faith has elected to sue jointly a foreign corporation and its servants 
whose misconduct caused the injury complained of does not présent a 
separable controversy, the Suprême Court of Tennessee used, paren- 
thetically, the hypothetical phrase, "even if such joinder may be im- 
proper," I cannot regard the opinion in the Vincent Case as in any 
wise deciding this point ; this being, as I view it, an open question yet 
to be determined by the Suprême Court of Tennessee when properly 
presented. 

2. I am furthermore of the opinion that under the pleadings and 
proof the case is not removable upon the ground that the conductor 
and engineer were fraudulently joined as codefendants with the rail- 
way company for the purpose of defeating a removal to this court. It 
is well settled, of course, that, if such fraudulent joinder of a local 
défendant be established to the satisfaction of the court, the case will 
be held removable, even though the cause of action alleged be joint 
upon its face. Louisville & N. R. Co. v. WangeHn, 132 U. S. 599, 10 
Sup. Ct. 203, 33 L. Ed. 474; Chesapeake & O. Ry. Co. v. Dixon, 179 
U. S. 131, 138, 31 Sup. Ct. 67, 45 L. Ed. 121 ; Alabama Great South- 
ern Ry. V. Thompson, 200 U. S. 206, 208, 26 Sup. Ct. 161, 50 L. Ed. 
441 ; Wecker v. National Enameling & Stamping Co., 204 U. S. 176, 
27 Sup. Ct, 184, 51 L. Ed. 430; Dow v. Bradstreet Co. (C. C.) 46 Fed. 
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824 ; Warax v. Cincinnati, N. O. & T. P. Ry. Co. (C. C.) 73 Fed. 637, 
641; Hukill v. Maysville & B. S. R. Co. (C. C.) 72 Fed. 745, 7S4; 
Landers v. Felton (C. C.) 73 Fed. 311 ; Durkee v. Illinois Cent. R. Co. 
(C. C.) 81 Fed. 1. The character of allégation to be made and proof 
required to estàblish such fraudulent joinder was clearly stated by 
Judge Taft in Warax v. Railway Co. (C. C.) 72 Fed. 637, 640, as 
f ollows : 

"In order that such Joinder should be regarded as fraudulent, It must ap- 
pear by allégation and proof, net only that it was made for the purpose of 
avoiding the jurlsdiction of the fédéral court, but also that the averments of 
the pétition upon whieh the right to join the défendants is clalmed are so 
unfounded and incapaihle of proof as to Justify the Inference that they were 
not made In good faith with the hope and intention of proving them. * * » 
One who has a real cause of action for joint tort against two persons cannot 
be deprived of the right to bring his action against both, and to retaln both 
in the case, and to hâve the case heard wlth both as défendants, merely be- 
cause he joined them for the purpose of avoiding the jurlsdiction of the féd- 
éral court. If the right exists, the motive for its exercise cannot defeat It." 

And in Hukill v. Railway Co. (C. C.) 72 Fed. 745, 750, Judge Taft 
again said on this point that: 

"It must be shown by proof that the averments of fact In the pétition upon 
which tite joint' liabllity of the codefendants * * * Is asserted are so 
palpably untrue and unfounded as to make it improbable that the plalntlff 
could hâve Inserted them In his pétition in a bona flde belief that he could 
maliè proof of them on the trial. If a plalntlfiC has a good cause of action 
for a joint tort against several défendants, It Is not fraudulent in hlm to joln 
them ail In his suit, even if It does appear that he would not hâve joined the 
résident défendants wlth the nonresident défendants except for the purpose 
of avoiding the jurlsdiction of the fédéral court. Where he has reasonable 
ground for a bona fide belief In the facts upon whlch the liablllty of ail the 
défendants dépends, his motive In joinlng them cannot be questloned. It is 
only where he has not. In fact, a cause of action against the défendants, and 
has no reasonable ground for supposing that he has, and yet joins them In 
order to évade the jurlsdiction of the fédéral court, that the joinder can be 
sald to be fraudulent, entitllng the real défendant to a removal." 

To the same effect are Desty's Fédéral Practice (9th Ed.) § 97, p. 
478, and Railroad v. Vincent, 116 Tenu. 317, 326, 332, 95 S. W. 179, 
et seq. And in Landers v. Felton (C. C.) 73 Fed. 311, Judge Taft said : 

"If such an averment is to be proven, It should be by circumstantlal and 
detalled évidence, so that the court may judge whether the charge of bad 
falth in the averments for the purpose of evading the jurlsdiction of the court 
Is sustained." 

See, also, Offner v. Chicago & E. R. Co. (Seventh Circuit) 148 Fed. 
201, 78 C. C. A. 359; 2 Foster's Fed. Pract. (3d Ed.) 1543. 

And the mère insolvency of the codefendant does not, it seems, of 
itself estàblish the fraudulent joinder. Railroad v. Vincent, 116 Tenn. 
317, 334, 335, 95 S- W. 179. 

And upon the issue as to fraudulent joinder the burden of proof is 
upon the removing party. Plymouth Consol. Min. Co. v. Amador, 
118 U. S. 270, 6 Sup. Ct. 1034, 30 L. Ed. 232 ; Landers v. Felton (C. 
C.) 73 Fed. 311, 313. 

In the présent case the plaintiff's plea to the pétition for removal 
was treated in efïect as a joinder of issue upon the averments of 
fraudulent joinder contained in the pétition for removal (Dow v. Brad- 
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.u-eet Co. [C. C] 46 Fed. 824, 828; DurkeeV. 111. C. R. Co. [C. C] 
81 Fed. 1), and oral testimony was introduced before me on this issue 
by the railway company. While it was not shown by this proof that 
either the engineer or the conductor was in fact insolvent, it did ap- 
pear that they were joined as défendants without inquiry as to their 
solvency, the effect of the entire proof being that they were joined as 
défendants in the bona fide belief upon the part of the plaintifï that 
under the laws of Tennessee there existed a right of joint action 
against them and the railway company which he was entitled to prose- 
cute, although a motive for joining them as défendants, and probably 
the principal motive without which they would not hâve been joined, 
was that of preventing a removal of the case to the fédéral court. 
There was, however no proof whatever to show that the allégations 
of fact stated in the plea in référence to the négligence of thèse de- 
fendants were not well founded and made in entire good faith. 

Under thèse circumstances, and in view of the foregoing authorities, 
I am clearly of the opinion that the joinder of thèse défendants, what- 
ever may hâve been the motive, was not f raudulent, and that no right 
of removal arises therefrom. 

3. It follows that the defendant's demurrer to the third ground 
stated in the plaintifif's plea to the pétition for removal shquld be over- 
ruled, and the case should be remanded to the circuit court of Morgan 
county, whence it was removed. 

An order will be entered accordingly. 



TJNITED STATES v. MATFIELD et al. 

(District Court, N. D. Alabama, S. D. March 11, 1910.) 

No. 1,679. 

1. Food (§ 18*) — Violation of Food and Dbugs Act— Liability of Officebs 

OF Corporation. 

The offlcers of a corporation which. manufacturée! a food product ship- 
ped by its manager In interstate commerce, and which was adulterated 
or misbranded, are subject to prosecution therefor under Food and Drugs 
Act .Tune 30, 1906, c. 3915, § 2, 34 Stat. 768 (U. S. Comp. St. Supp. 1909, 
p. 1188), where they employed the manager and authorized him to operate 
the plant and sell the product without restriction, and the prevlous course 
of business h ad been to ship on orders to other states. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 18.*] 

2. Food (§ 12*) — Violation of Food and Dbugs Act— Défenses. 

The provision of Food and Drugs Act June 30, 1906, c. 3915, § 9, 34 
Stat. 771 (U. S. Comp. St. Supp. 1909, p. 1193), that no dealer shall be 
prosecuted thereunder for shipplng in Interstate commerce any adulter- 
ated or misbranded article of food or drugs when he can establlsh a guar- 
anty signed by the m'&nufacturer that such article Is not adulterated or 
misbranded, is avallable to a dealer only when such guaranty relates to the 
identical article shipped by him, and affords no défense to him where It 
relates only to a constituent used by him in manufactnring the article, 
shïpped. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 12.*] 
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Criminal prosecution by the United States against J. C. Mayfield, J. 
P. Bradley, J. F. Hawkins, and J. W. Altman. Charge to jury. 

O. D. Street, U. S. Atty. 

Tillman, Bradley & Morrow and John L. Stone, for défendants. 

GRUBB, District Judge (charging jury). The défendants in 
this case are charged with having violated certain provisions of what 
is known as the "Food and Drugs Act" — an act passed by Congress 
in 1906 (Act June 30, 1906, c. 3915, 34 Stat. 768 [U. S. Comp. St. Supp. 
1909, p. 1187]) — the purpose of which was to protect consumers 
against impure and adulterated foods and drugs, and also against the 
use of foods or drugs which do not show what they contain by the 
brands on the package. Congress did not hâve any power to make this 
law concerning matters relating to commerce entirely within one state, 
but only as to commerce between one state and another state. The 
States themselves hâve the exclusive power to regulate their own in- 
ternai commerce. So the prohibition of this act is directed only against 
the introduction into interstate commerce of any article of food or 
drink, or of any drug, either adulterated or misbranded. Thèse two 
acts— adultération and misbranding — are made offenses when they oc- 
cur iri an article which is introduced into interstate commerce. Now, 
you will see that the first proposition in this case will be whether or 
not this shipment was one of an interstate character. This proposition 
is simplified for your considération, however, by the admission that 
this particular jug, which is made the subject of this prosecution, was 
shipped from Birmingham, Ala., to New Orléans, La. Therefore it 
is conceded that it was introduced into interstate commerce by some 
one. Now, as I say, the prohibition is against the introduction mto in- 
terstate commerce of any article of food which is either misbranded or 
adulterated. I charge you that the shipment in this case was a food 
product within the meaning of the act of' Congress. 

In order to make out a case under the first count of the information, 
which charges misbranding, three fhings would be necessary for you 
to believe from the évidence, and beyond a reasonable doubt. The first 
is that there was in the shipment some constituent which should hâve 
been, and was not, shown by the brand. The act itself defines what 
constitutes misbranding in some respects. If the article shipped con- 
tains cocaine, and that fact is not indicated by the brand, then the fail- 
ure to so indicate its présence by the brand is defined to be misbrand- 
ing. In order to convict on this count, you would hâve to find that 
there was cocaine in the jug which went to New Orléans, and that 
there was nothing on the jug which indicated that it contained cocaine, 
and that the défendants or some one or more of them were responsible 
for the introduction of that jug into interstate commerce. Thèse three 
things you would hâve to be convinced of beyond a reasonable doubt to 
convict under the first count of this information. Now as to the prés- 
ence of cocaine in this liquid there seems to be little dispute. The gov- 
ernment experts testified that it was there, and there is no contradic- 
tion of this fact by the défendants. Therefore, if the testimony of the 
government experts convinces you beyond a reasonable doubt of the 
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présence of cocaine in this liquid — and you hâve no right to reject 
their testimony capriciously and without good cause — this fact is suf- 
ficiently estabUshed. It is conceded that this jug had no brand upon 
it indicating the présence of cocaine in the liquid in the jug. 

Then, the next proposition for you to consider is whether or not 
thèse défendants were responsible for the introduction of this ship- 
ment into interstate commerce. It is admitted that this jug was in- 
troduced into interstate commerce by some one. The évidence shows 
that the order on which the jug was shipped was received by the 
Birmingham Celery Cola Company, and by it filled by shipping the 
jug from Birmingham to New Orléans. Clearly, the Birmingham 
Celery Cola Company primarily introduced this shipment into inter- 
state commerce. The corporation, however, is not informed against 
in this prosecution. A corporation acts only by agents. The law is 
that, if any agent does an illégal act on behalf of his principal, he 
makes not only the principal liable for his act, but himself as well. An 
agent cannot shift the responsibility for wrongdoing altogether from 
his own shoulders onto those of his principal. If the act was illégal, 
the manager who filled the order and shipped the stufï would be re- 
sponsible, even though his responsibility was shared by his principal. 
The manager is not informed against in this prosecution, however. 
The men who are informed against are stockholders and officers of the 
Company. So far as the mère fact of their being officers and stock- 
holders in the corporation is conceriied, I charge you that it does not 
make them responsible in this prosecution ; but their responsibility dé- 
pends altogether upon whether or not they conferred on the manager 
the authority to ship Celery Cola from one state into another ; and 
whether the shipment upon which this prosecution is based was made 
by the manager pursuant to the authority so conferred. 

The question for you to inquire into is whether or not the défend- 
ants are shown by the évidence, to your satisfaction, to hâve given the 
manager the authority to do what he did in shipping this Celery Cola 
out of Birmingham to New Orléans. If, from the évidence, you are 
satisfied beyond a reasonable doubt that this authority was conferred 
upon him by the défendants, then they would be just as responsible 
as the manager of the Birmingham Celery Cola Company. The évi- 
dence tends to show that Celery Cola had been shipped during the 
time from January 1, 1908, until the date of the shipment on which 
was based this prosecution, which was some time in October of that 
year. It âlso tends to show that when this Company began to get into 
financial difficulty, the défendants secured the manager to take charge 
of the plant, operate it, and sell its product. That much is conceded 
by both sides. There is also évidence tending to show that they told 
the manager expressly to sell the Celery Cola on hand. And I take it 
that the opération of the plant and the conduct of the business would 
imply the authority in the manager to sell its product of whatsoever 
kind. I think that it is to be fairly inferred that the authority con- 
ferred on the manager by the défendants was that he carry on the busi- 
ness and dispose of the product as it had been donc according to the 
previous course of business. If the authority of the manager, so con- 
ferred, was not expressly restricted to sales made in Alabama, and ac- 
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cording to the previous course of business salés had been made to other 
States, a fair inf erence would be that the manager was authorized by 
défendants to conduct an Interstate traffic in Celery Cola. So, if the 
previous course of business had been to sell without branding the 
packages as containing cocaine, a fair inf erence would be that the 
manager was authorized by thèse défendants to conduct the business 
without such branding. The fact that the défendants in their testi- 
mony denied knowledge that Celery Cola contained cocaine is évidence 
that the previous course of business of the company had been to sel! 
it without branding it as containing cocaine. If gênerai authority was 
conferred on the manager by the défendants to sell Celery Cola, when 
he took charge, it would not be necessary that express authority be 
given him to fill each order. Until the authority was revoked, it would 
cover ail shipments without renewal on the occasion of each shipment. 
The Celery Cola extract was manufactured in St. Louis, and shipped 
by the manufacturers to the company of which défendants were ofiScers 
at Birmingham. The extract was shipped in barrels; each barrel 
stamped with the guaranty, signed by the manufacturer, that the ex- 
tract was neither misbranded nor adulterated within the meaning of 
the food and drug act. The Birmingham Company mixed the extract 
with a boiling syrup, composed of sugar and water, in the proportion of 
1 part of the extract to 10 parts of the syrup, and it was the syrup, so 
compounded, that was shipped by the Birmingham company in the 
conduct of its business. The défendants testified that they had no 
knowledge, during the time the Birmingham Company handled the ex- 
tract, that it contained either cocaine or cafïein, in any quantities, and 
rely on the ninth section of the act, which excuses the dealer, who buys 
the article from a manufacturer with the guaranty from him that the 
article is neither misbranded nor adulterated within the meaning of 
the food and drug act. Proof of the absence of knowledge on the 
dealer's part that the article is obnoxious to some of the provisions of 
the act is only a défense when the article is purchased from a manu- 
facturer, and a guaranty taken from the manufacturer that it complies 
with the requirements of the act. The second section of the act pro- 
hibits the introduction into interstate commerce of any article of food, 
or drugs, which is adulterated or misbranded. The ninth section pro- 
vides that no dealer shall be prosecuted under the provisions of the act, 
when he can establish a guaranty, signed by the manufacturer from 
whom he purchased such articles, to the effect that the same article is 
not adulterated or misbranded within the meaning of the act ; in which 
case, the manufacturer shall be amenable to the prosecutions, fines, 
and other penalties, which would otherwise attach to the dealer. The 
purpose of Congress was to place liability for the violation of the law 
upon some one in each instance. Primarily the liabiHty is on the dealer 
who introduces the article into interstate commerce. The liability can 
be shifted from the dealer only by imposing the same liability upon the 
manufacturer. This can be done only by virtue of the manufacturer's 
guaranty to the dealer. If, for any reason, the guaranty is insufficient 
to impose liability upon the manufacturer, it remains where it primarily 
rested — upon the dealer. To hâve the effect of releasing the dealer 
from liability for the violation of the act, complained of in this prose- 
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cution, the guaranty must be of a character to impose liability for the 
same violation upon the manufacturer, if he were substituted for thèse 
défendants in this case ; otherwise, both parties would escape liability, 
ttud the purpose expressed by Congress be defeated. The act says that 
the manufacturer who signs the guaranty shall be subject to the same 
prosecution and penalties as the dealer. If a conviction could not be 
sustained against the manufacturer upon its guaranty, if substituted 
for the défendants in this case, then the taking of the guaranty by 
défendants would be no défense to their violation of the law in référ- 
ence to the shipment in question, though they had no knowledge that 
it was adulterated or misbranded. In order for the manufacturer's 
guaranty to be effective to impose any liability upon him for any viola- 
tion of law as to the article, which is the basis of this prosecution, the 
guaranty must relate to the identical article introduced into interstate 
commerce by the défendants as dealers. Otherwise the answer of the 
manufacturer to the prosecution would be that he had never guaranteed 
the article shipped by the dealer, and the answer would be complète. 
Change of the original package might not constitute a change of iden- 
tity. In this case there was more. The manufacturer furnished the 
dealer with the extract, and the dealer shipped the syrup. Commer- 
cially, if not chemically, the two were différent. The extract was a 
mère constituent of the syrup, and not the syrup itself. The manu- 
facturer did not guarantee the article shipped by the dealer and on 
which this prosecution is based ; could not be convicted for the viola- 
tion of the act, charged against the défendants in relation to it, by rea- 
son of the guaranty, and for that reason the taking of the guaranty 
was not a protection to the défendants. When they changed the iden- 
tity of the extract, they elected to abandon the protection of the manu- 
facturer's guaranty, and were responsible for the character of the new 
article — the syrup — made and shipped by them, or under their au- 
thority. Neither the défendants' want of knowledge of the présence 
of cocaïne in the extract, nor the guaranty taken by them from the 
manufacturer, would excuse their failure to properly brand the jug, 
under this count of the information. 

The second count of the information charges the défendants with 
having introduced into interstate commerce an article containing a 
deleterious ingrédient, injurions to health, viz., cocaine ; and the third 
count relies in the same way upon an article alleged to contain caffein. 
Thèse counts are based upon adultération, the statutory définition of 
which is the adding to a f ood product of a deleterious ingrédient, in- 
jurions to health. 'The same principles as to the responsibility of thèse 
défendants for the acts of their manager, and with référence to the 
effect of the guaranty taken by them from the manufacturer, stated 
as relating to the first count, apply as well to the second and third 
counts. In order to convict on thèse counts, the jury must find fur- 
ther from the évidence, with the degree of certainty required in crimi- 
nal cases, in the first place, that the Celery Cola shipped to New 
Orléans contained cocaine or caffein, under the respective counts, 
and then that either or both was deleterious and injurions to health. 
The présence of each of thèse substances in appréciable quantities 
m the jug of Celery Cola in question, is testified to by the govern- 
177 F.— 49 
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ment chemîsts, and is not disputed by any évidence offered by the 
défendants. You are the exclusive judges of the credibiHty of wit- 
nesses, but it would not be proper for you to capriciously reject testi- 
mony which is uncontradicted in the case. 

If you détermine the présence of either or both of thèse substances 
in the shipment in question, it would then become your duty to déter- 
mine from the évidence whether either or both, as used in Celery Cola, 
were injurious to health. As Celery Cola is intended for a beverage 
and not a drug, you would hâve the right in determining this question 
to consider the injury from the probable fréquent and repeated use of 
the article as a beverage, rather than its rare and occasional use as a 
drug. You hâve heard the évidence of the government witnesses, who 
are physicians, as to their opinion concerning the injurious qualities 
of both of thèse substances, in the quantities found in Celery Cola, 
when used as frequently as beverages are likely to be used. The de- 
fendants introduced no évidence to contradict that offered by the gov- 
ernment. You are also the exclusive judges of its credibiHty, but 
should not, without good reason, disregard évidence not contradicted. 

It is your duty to take the law of the case from the court, as it has 
been given to you in this charge. Though your opinion might be that 
the law imposes a hardship upon thèse défendants in holding them 
responsible for the contents of an extract of which they were ignorant, 
and which they had purchased with a guaranty from the manufacturer ; 
this opinion, if you entertain it, should not operate to prevent a con- 
viction in this case, if you are satisfied beyond a reasonable doubt of 
the facts necessary to constitute the offense, as I hâve defined it. If 
not so satisfied, ît would be your duty to acquit the défendants, and the 
importance of the en forcement of the law should hâve no weight as 
against such a conclusion. The enforcement of no law is of suflÉicient 
importance to justify a conviction, except upon such évidence. 

If you are satisfied to the degree required that the défendants are 
guilty of misbranding the jug of Celery Cola, exhibited to you, it 
would be your duty to fînd them guilty, under the first count of the 
information. . If you are satisfied that they are guilty of adulterating 
it with cocaine or cafïein, then it would be your duty to find them 
guilty under the second or third counts respectively, or both. If you 
are not so satisfied of their guilt in misbranding or adulterating the 
Celery Cola, which is the basis of the prosecution, then you should ac- 
quit them. 



TJNITED STATES v. HBINZB. 

(Clrciilt Court S. D. New York. January 22, 1910.) 

1. Gband Jubt (§ 34*) — Peocedure — Ofpicees Entitled to be Peesent Dub- 
iNG Peocbedinqs— "Officeb of Department ce Justice." 

An expert accountant, who is not an attorney at law, appointed by the 
Attorney General "a spécial assistant to" a United States attorney to 
assist in the investigation and prosecution of a particul,ar case Is not an 
"officer of the Department of Justice," within the meaning of Act June 30, 
1906, c. 3935, 34 Stat. 816 (U. S. Comp. St. Supp. 1909, p. 48), and cannot 

•For other cases see same topic & % numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be authorized ^y the Attorney General to conduct, or assist in conducting, 
proceedings before the grand jury in connection with such case, nor to 
be présent in the room during the examination of witnesses, to aid the 
district attorney by suggestions. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. § 73; Dec 
Dig. § 34.*] 

2. INDICTMENT AND INFOBMATION (§ 137*) — MOTION TO QUASH— GBOTJNDS. 

ïhe présence in a grand jury room, during an investigation of a case 
which results In an indictment, of a person not authorized by law to be 
there is ground for quashing the indictment. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 484 ; Dec. Dig. § 137.*] 

Fritz Augustus Heinze was indicted for a criminal offense, and 
moves to quash the indictment. Motion sustained. 

John B. Stanchfield, for the motion. 
Henry A. Wise, U. S. Atty., opposed, 

HOUGH, District Judge. This motion is based on numerous 
grounds, of which one only is to be considered in this mémorandum ; 
as to the rest, nô opinion is expressed. 

It appears from the aifidavits filed and from admissions in open 
court that the United States attorney for this district desired, for the 
proper préparation and présentation of évidence in this prosecution, 
includiiig proceedings before the grand jury, the assistance of an ex- 
pert accountant. Owing to the nature of the case, such assistance was 
concededly both proper and necessary. The Attorney General was 
therefore requested to sélect Mr. John P. Fernsler for this purpose, 
and to employ him specifically therefor. Accordingly, on March 13, 
1909, Mr. Fernsler was designated in the following language, con- 
tained in a letter signed by the Attorney General : 

"You are hereby appointed a spécial assistant to the United States Attor- 
ney for the Southern District of New York to assist in the investigation and 
prosecution of the case of the United States v. Héinze. Under the provisions 
of the act of Congress approved June 30, 1906 (34 Stat. 816), you are au- 
thorized and directed to conduct grand jury proceedings in connection with 
the case mentioned above." 

In pursuance of this désignation, Mr. Fernsler, when this indict- 
ment was under considération in the grand jury room, attended be- 
fore that body, and took part in the proceedings to the extent of ask- 
ing some technical questions of other expert accountants who were 
upon the witness stand, and throughout suggested, if he did not direct, 
the method of examining expert witnesses thought to be allied with 
défendant. No suggestion of personal misconduct or indecorous be- 
havior is made against Mr. Fernsler, nor is it shown or suggested 
that any injury has been done to défendant by Mr. Fernsler's présence, 
unless it be the suspicion that it is to Mr. Fernsler's skill in reading 
and interpreting books of account that this indictment is largely due ; 
this, however, can certainly not be regarded as a légal injury to de- 
fendant, if the method be otherwise lawful. 

If there be a settled method of conducting the délibérations of grand 
jurors, established by générations of procédure, based on the expéri- 
ence of many courts in many communities, and evidenced by the deci- 

•For other cases see Bame topic & § ntjmbîsb In Dec. & Am. Digs. ]907 to date, & Rep'r Indexes 
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sions of àuth'orîtatîve tribunals, such method must be followed until the 
Législature sees fit to overturn the old rule. 

It bas never to my knowledge been denied or doubted that the rule 
of the common law is that a grand jury, while deliberating upon an 
indictment or presetitment, shall listen to witnesses who give testi- 
mony, and to no one else except the authorized law ofïîcers of the 
crown or the commonwealth. The English practice of permitting the 
présence of the prosecutor in the grand jury room is an apparent, 
but net a real, exception, for it is still true that the majority of prose- 
cutions in England are private; the expense thereof being borne by 
the complainant, and the crown taking no part therein unless and 
until authority therefor be granted by the proper departmental officer. 
So, too, the instances of bailifïs, clerks, and stenographers are not ex- 
ceptions to this rule. Thèse useful persons are necessary or conven- 
ient in the same way as is a pièce of furniture, but if it were made to 
appear that such persons, having obtained audience of the grand 
jurors, under the excuse of their occupation, sought to influence the 
resuit of their délibérations or to participate therein, the rule would 
be infringed. 

So far as this court is concerned, little time need be spent in collat- 
ing authorities to show what the rule is. It bas been donc too recently 
by Thomas, J., in United States v. Rosenthal (C. C.) 121 Fed. 862. 
This décision has been considered in United States v. Cobban (C. C.) 
127 Fed. 713, and the last-cited case was followed in United States v. 
Twining (D. C.) 132 Fed. 129. The Cobban and Twining Cases did 
not approve of the Rosenthal décision in its entirety, though it is only 
in the earlier of the two décisions that the matter is reasoned. In 
United States v. Virginia-Carolina Chemical Co. (C. C.) 163 Fed. 66, 
the point is gone into thoroughly, with some interesting comments 
upon the Cobban décision, and the Rosenthal Case fully adhered to. 
Even if this court were now incHned to départ from Judge Thomas's 
décision, it would be most improper to do so until the matter had been 
presented to and decided by a higher tribunal. 

This matter then starts with the admission that if it were not for the 
act of June 30, 1906 (Act June 30, 1906, c. 3935, 34 Stat. 816 [U. S. 
Comp. St. Supp. 1909, p. 48]), the présence of Mr. Fernsler in the 
jury room under the circumstances above stated would require that 
the indictment be quashed. 

The prosecution therefore urges: (1) That Mr. Fernsler is an "of- 
ficer of the Department of Justice," and therefore entitled virtute 
officii, as well as by the express terms of bis appointment, to participate 
in and conduct grand jury proceedings, so that he was far within 
his authority and right in merely assisting the United States attofney 
in charge. (2) That even if Mr. Fernsler had received no appoint- 
ment from the Attorney General, he might under the circumstances 
of this case attend in the grand jury room as a de facto assistant to 
the United States attorney, and aid him in those technical matters 
whereof Mr. Fernsler's knowledge is admittedly useful and extensive. 
(3) That, in the absence of any showing of actual préjudice or injury 
to the défendant by reason of Mr. Fernsler's présence, the motion 
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should be denied, aS raising one of those minor mattefs concerning 
which the law does not take notice. 

It seems unnecessary to consider at any great length the first con- 
tention. The statutes were thoroughly reviewed in the Rosenthal Case. 
They hâve not been changed so as to affect the point under discussion 
by the act of June 30, 1906, and under those statutes Mr. Fernsler is 
not an ofificer of the Department of Justice ; he is but an employé of 
the Department of Justice. The distinction between thèse two titles 
is sometimes not easy to draw, but under the législation affecting this 
department the question is not a difficult one. It need only be pointed 
out that Mr. Fernsler's tenure of office is the will of the Attorney Gen- 
eral, his compensation is nominal, and bis connection with the de- 
partment limited to a single litigation. To say that the word "officer" 
in the sensé of the statutes, or in any sensé at ail, can be applied to 
him needs but to be said to be denied. Again, Mr. Fernsler is not an 
attorney at law ; he does not prétend to be a qualified practitioner in 
any court, and it is in my judgment entirely clear that the intent of 
the act of 1906 was plainly not to authorize the introduction into the 
grand jury room of previously unauthorized laymen, but to enlarge 
the number of officeholding lawyers who might attend before the jury 
to render assistance in matters of law alone. 

The necessary resuit of the government's position is that it is now 
within the power of the Attorney General to appoint a class of "spé- 
cial assistants to district attorneys" (not spécial assistant district attor- 
neys), who may be accountants, doctors, chemists, engineers, etc., and, 
having severa,lly authorized them to conduct grand jury proceedings, 
may put them in charge of such cases as would be benefited by. spé- 
cial technical éducation. This may be a good system, but it has not 
been adopted by law, and the f act that Mr. Fernsler did not conduct in; 
their entirety the proceedings in this case does not change the fact 
that, if his appointment be construed as the government does construe 
it, he might hâve done so. 

As to the second proposition advanced by the prosecution, no au- 
thority is produced for it. The commonwealth may call expert wit- 
nesses as well as fact witnesses, but it has nevér before been urged 
that counsel is entitled to hâve at his elbow in a grand jury room an 
expert assistant. He is not entitled to it before a petit jury, though 
the practice is common by permission of the court; but no court has, 
or ought to hâve, the same dispensing power in grand jury proceed- 
ings that it possesses and daily exercises in the conduct of civil causes 
at common law. 

The third proposition was treated at great length in the Rosenthal 
Case, and need not now be enlarged on. Instances might be multiplied 
wherein a violation of law cannot be seen to hâve produced any prés- 
ent injury to any one. That is a good reason for refusai to punish 
or refusai to prosecute, but it is no reason for justifying illegality. As 
was well remarked by Thomas, J. : 

"The Inconvenlence of resubmltting the matter to the grand jury Is tempo- 
rary; the injustice of denying the défendant Investigation pursuant to tbe 
!aw of the land would be perpétuai." 
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An excused or pardoned illegality is frequently unimportant, but a 
justified illegality, however trivial in itself, is of the .highest impor- 
tance. 

It need only be added that no reason is seen for departing from the 
gênerai view of grand jury procédure expressed in the cases of Far- 
rington (D. C.) 5 Fed. 343, and Edgerton (D. C.) 80 Fed. 374. 

The motion to quash is granted. 



UNITED STATES V. AMERICAN TOBACCO 00. 
(District Court, W. î>. Kentueky. March 10, 1910.) 

1. Gband Juey (5 38*) — ^Deubeeation— Taking Stenographic Notes. 

The fact that durlng the Investigation of a matter by a fédéral grand 
' Jury, in which an indlctment was returned, the assistant district attoruey, 
■who was In the grand jury room, made stenographic notes of the testimony 
taken, and afterward while the Investigation was still in progress read 
the same to the district attorney and also to a spécial agent and attorney 
for the government, who was in consultation with him, was not a violation 
of any légal rlghts of the accused, and does not constitute ground for 
ahatement of the prosecution. 

[Ed. Note.— For other cases, see Gr?ind Jury, Cent Dig. { 81 ; Dec. Dig. 
«38.»] 

2. Gband Juet (§ 39*) — Motion ih. Abatement or Pbosecution— Grounds. 

An Indlctment for vlqlatloii 6f the Interstate Commerce law is not 
Invalld and the prosecution subject to abatement beeause a spécial agent 
and attorney for the Interstate Commerce Commission, who had Inves- 
tigated the œatters eut of which the Indlctment arose, was présent at the 
office of the district attorney while the case was under investigation by 
the grand Jury, was consulted by him, and advised as to the witnesses 
and documentary évidence to be presented. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dig. § 39.*] 
8. Geiminai, IiAW (I 279*) — Pleà in Abatement— Time foe Filing. 

A plea in abatement to an Indlctment, alleging matters of irregularity 
merely, which In a technlcal sensé are dllatory, and which even If sus- 
talned do not flnally dispose of the subject-matter of the indlctment, must 
be presented with the greatest promptness ; and such a plea, filed 19 days 
after service of process on the Indlctment and more than 21^ months after 
It was returned, and which eoatains no statement as to when the fact of 
! the indlctment or the matters alleged flrst became known to défendant, 
comes too late. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 643, 644 ; 
Dec. Dig. § 279.*] 

4. Cbiminax Law (§ 280*) — Plea in Abatement— Sufficienct. 

A plea In abatement to an indlctment, alleging misconduct on the part 
of a witness before the grand jury, who was also a spécial agent and 
attorney for the Interstate Commerce Commission, In that while on the 
stand he stated hls opinions as to the sufficlency of the évidence and ar- 
gued its sufflelency, and alleging generally that défendant was prejudlced 
thereby, is not sufficiently spécifie to ralse an issue. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 280.*] 

The American Tobacco Company was indicted, and files a plea in 
abatement. Plea overruled. 

George Du Relie, Dist. Atty., for the United States. 

J. Parker and Gibson, Marshall & Gibson, ior défendant. 

•For other cases see same toplc & i uvaBSB. la Dec. & Am. Diga. 1907 to date, H. Ra^i't ludexei 
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EVANS, District Judge. The indictment charging the défendant 
with receiving rebates from a railroad company was returned by the 
grand jury on December 2, 1909. The process issued thereon was 
served February 4, 1910. On February 23d the défendant filed a duly 
verified plea in abatement, expressed as f oUows : 

"Cornes the défendant, the American Tobacco Company, and offers herein 
its plea in abatement of the indictment against it hereln, and for cause 
thereof respectfully shows to the court and allèges the facts to be as fol- 
lows, to wlt: One S. H. Smith is a lawyer attached to, and in the service 
. of, the Interstate Commerce Commission as spécial agent. Said commission, 
under the power granted It by law, sent Its agent or agents to LouisvlUe, 
Kentucky, the first of said agents being sald S. H. Smith, who, with others, 
under instructions and powers glven them, examined the books, records, 
vouchers, letters, and other papers of the LouisviUe, Henderson & St. Louis 
Railway Company to see if there had beén any violation of any of the pro- 
visions of the Interstate commerce law as ameuded. Sald agent or agents 
made sald examination, and reaehed the conclusion that the transactions de- 
scribed in the Indictment hereln were unlawful and forbidden by law. Cpon 
the facts, or alleged facts, being reported to said commission, it sent out 
to LouisviUe, Kentucky, from Washington, D. C, the aforesald S. H. Smith 
as its attorney and agent to endeavor to procure Indictments against thls dé- 
fendant and others. The said Smith did corne to LouisviUe for said pur- 
pose, and was thereafter In fréquent and protracted conférences with the 
district attorney, the said conférences and each of them having for thelr 
sole purpose and object the bringing about, and procuring, if It could be done, 
of an indictment or indictments against thls défendant and others. At the 
instance of the government, thls court ordered the convenlng of a spécial 
grand jury to inqulre into the alleged offenses, and the said spécial grand 
jury, so convened, found the Indictment hereln. Numerous witnesses wete 
sent into the grand jury room with varions records, letters, papers, and doc- 
uments which they had been required to présent before the grand Jury, and 
sald witnesses testified before said grand jury and produced before sald grand 
jury the varions records nnd documents aforesald, and they were examined 
in the grand jury room, with the said records, documents, etc., and testified 
before the grand jury concerning the same. Said Smith was in fact the 
leadlng active agent of the government in its efforts to procure indictments 
against thls défendant and others on account of the matters set out In the 
indictment hereln. He dlrected, controUed, and domlnated the proceedings 
taken before and during the sessions of the spécial grand jury whleh found 
said indictment. Sald Smith furnished the names of the witnesses to the 
district attorney, and also indlcated the papers and documents which said 
witnesses should be required to produce before said grand jury, and through- 
out the session of the grand jury he was in constant attendance In the office 
of the district attorney, advising with hlm and directing the proceedings be- 
fore the grand jury. He was constantly kept advised by the district attorney 
of what was oecurring in the grand jury room and before the grand jury, 
and was thereby enabled to, and dld, advlse and direct the course of proceed- 
ings before it. The district attorney examined the witnesses who appeared 
before the grand jury, and was attended by his assistant, who is a stenog- 
rapher, and who took down in shorthand notes the évidence glven by the 
varions witnesses. Frequently during the examination of witnesses before 
the grand jury, the district attorney would suspend the examination, wlth- 
draw with his assistant from the grand jury room, leavlng the wltness in 
attendance, and then hâve the évidence of the wltness under examination 
read to sald Smith by the assistant district attorney, and recelve sugges- 
tions from hlm as to the further examination of the wltness, which sugges- 
tions were then acted ou by the district attorney. When ail other witness- 
es had been examined, the said Smith appeared before the said grand jury 
as a witness. He had no Personal knowledge of any of the facts alleged in 
the indictment, but was only In possession of Information obtalned in the 
«furse of his investigation, and knewwhat évidence had been heard. He 
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appeared before the grand jury as an attorney representing the Interstate 
Commerce Commission, whose spécial duty It was at the time to hâve said 
grand jury indict thls défendant and othërs for violation of the Interstate 
commerce la vv, and in that capacity he testifled and gave to the grand jury 
his ylews, opinions, and argument, to the efCect that the évidence heard by 
tlie grand jury was sufïicient to warrant the findlng of an indlctment, and 
as an agent of the govemment manifested before the grand jury his earnest 
désire and that of the government and Interstate Commerce Commission 
that an indlctment should be found against this défendant and others. Dé- 
fendant says that the matters herein set out are true as it verily believes, 
and allèges that they were in violation of law, aud prevented a fair and im- 
partial investigation by the grand jury, and exerted an uiidue influence on 
said grand jury, to the great détriment and préjudice of this défendant." 

The United States demurs to the plea, and, of course, thereby admits 
the truth of its averments. We may look at the plea from several 
points of view : 

First. Assuming it to be true that Smith was a lawyer and in the 
service of the Interstate Commerce Commission; that he examined 
the books and papers of the railway company; that he was assist- 
ing the district attorney in promoting the investigation before the 
grand jury; that the assistant district attorney was a stenographer ; 
that the latter when in the grand jury room heard the witnesses testify 
and made notes of their testimony; and that he reported it to the 
district attorney and to Smith, who went over it with them — neyerthe- 
less the assistant district attorney was entitled to be with the grand 
jury when the testimony was being heard, though not when the grand 
jury was deliberating thereon and determining whether to return an 
indictment, and we know of no law that forbids the very natural act 
on the part of the assistant district attorney of reporting to his chief 
and to any person aiding him the nature of the testimony heard by the 
grand jury. Apart from the absence of any law forbidding what was 
thus donc, the possession of such information enables the district at- 
torney to promptly and intelligently develop the facts when the case 
cornes on to be tried in court, and the giving of such assistance should 
not be discouraged. Thèse matters, we think, in no way prejudiced 
any right of the accused. 

Nor do we think the facts set forth in some détail in the plea to the 
eflfect that Smith came to Louisville ; that he had fréquent consulta- 
tions with the district attorney, which had for their object the finding 
of the indictment; that numerous witnesses, with various records, 
letters, documents, papers, etc., were before the grand jury ; that Smith 
furnished the names of the witnesses, and indicated the papers and 
documents to be sent before the grand jury; that he was in constant 
attendance in the district attorney's office, directing the proceedings ; 
that he was kept advised of the progress of the investigation ; and that 
the district attorney or his assistant would f requently withdraw from 
the grand jury room and consult with Smith, and with him go over the 
testimony so far as it had been introduced, and receive from him sug- 
gestions as to further steps— -show anything to préjudice any right of 
the accused. In the légal sensé, ail thèse matters in the plea, as well 
as others which might be pointed out, are wholly unimportant and 
trivial. Unquestionably it is the right and the duty of the prosecuting 
officers of the government to présent to the grand jury for investiga- 
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tion any charge against any person to the effect that the law of the 
United States lias been violated by him, in order to secure indictments 
against such person if the testimony should warrant it. It is conceiv- 
able that there might be doubtful questions for the prosecuting officers 
to décide concerning what testirrtony should be presented to the grand 
jury, particularly if much of that testimony consisted of documents, 
papers, letters, etc., found in the possession of some person, adversely 
interested, and brought into court under subpœna duces tecum ; and 
it is also conceivable that the district attorney and his assistant might 
désire frequently to confer with one who, like Smith in this case, is 
supposed to be well acquainted with the détails of the opérations of the 
Interstate commerce laws, and supposed to be well acquainted, as 
Smith was, according to the plea, with the contents of ail the docu- 
ments, books, letters, etc., intended to be presented to the grand jury. 
Questions as to the order of the introduction of such papers, and as to 
whether the évidence already heard made it désirable to introduce some 
of them, rendered consultations with Smith not only proper, but prob- 
ably important; but at no time in the history of criminal jurisprudence 
has such conduct been supposed to be in any way violative of any rule 
of propriety, or of any right of the person whose conduct was the 
subject of investigation by a grand jury. 

Second. As we hâve seen, the indictment was returned December 2, 
1909, the process was served on February 4, 1910, and the plea was 
fîled February 23d. There is no intimation in the plea of the time when 
the accused first ascertained the facts stated therein. nor any reason 
indicated for the delay of 19 days in filing the plea. This is important 
in view of the rules applicable to such pleas, one of which strictly ex- 
acts the most expHcit averments, and another of which requires the plea 
to be presented with the greatest promptness — gênerai rules which are 
applied not merely to objections to the formation of a grand jury, but 
to ail those matters of abatement which, in the technica! sensé, are 
dilatory, and which even if sustained do not finally dispose of the sub- 
ject-matter of the indictment ; as, for example, would the death of the 
accused. In Agnew v. United States, 165 U. S. 36, 17 Sup. Ct. 235, 
41 L. Ed. 624, it appeared that the court opened December 3d, that the 
indictment was returned December 12th, and that the plea in abate- 
ment was fîled December 17th. Thèse being the facts, the Suprême 
Court, at page 45 of 165 U. S., page 339 of 17 Sup. Ct. (41 L. Ed. 
624), said: 

"The plea does not allège want of knowledge of threatened prosecution on 
the part of défendant, nor want of opportunity to présent his objection 
earlier, nor assign any ground why exception was not taken or ob.1ection 
made bef ore ; and, moreover, the plea is fatally détective in that, although it 
is stated that the drawing 'tended to his injury and préjudice,' no grounds 
whatever are assigned for such a conclusion, nor does the record exhibit any 
such." 

On page 44 of the report, page 239 of 17 Sup. Ct. (41 L. Ed. 624) 
the court had already remarked : 

"That the défendant niust take the lirst opportunity in his power to make 
the objection. When he is notifled that his case is to be brought bef ore the 
grand jury, he should proceed at once to take exception to its competency, 
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for if he lies by untll a blU Is found, the exception may be too late; but 
wlieré he lias liad no opportunity of objectlng before biU found, then he may 
take advantàge of the objection by motion to quash or by plea in abatement ; 
the latter in ail cases of contested fact being the proper remedy. United 
States V. Gale, 109 U. S. 65 [3 Sup. Ct. 1, 27 L. Ed. 857]. Another gênerai rule 
is that for such irregularities as do not préjudice the défendant he has no 
cause of complaint and can take no exception. United States v. Rlchardson 
[0. 0.] 28 Fed. 61 ; United States v. Reed, 2 Blatchf. 435, 4.56 [Fed. Cas. No. 
16,134]; United States v. Tallman, 10 Blatchf. 21 [Fed. Cas. No. 16,429] ; 
State V. Mellor, 13 E. I. 666 ; Cox v. People, 80 N. ï. 500 ; People v. Petrea, 
92 K. Y, 128." 

The Circuit Court of Appeals of the Fifth Circuit had before it the 
case of Lowdon v. United States, and its opinion is reported in 149 
Fed. 673, 79 C. C. A. 361. The plea in abatement in that case was de- 
layed for 17 days after the accused returned to the state of Texas, 
from which he was absent when the indictment was returned. The 
plea, after setting up the grounds relied upon for the abatement sought, 
contained the gênerai statement that the accused had been "greatly 
prejudiced" by what had been donc. The court, pur suant to the rul- 
ing in the case of Agnew v. United States, held that the plea was in- 
sufficient, both because it came too late and because it did not ex- 
plicitly show how there was any in jury to the accused as the resuit of 
the things complained of in the plea. We cannot definitely say from 
the report, especially in the latter case, whether the accused had been 
held over at any examination had for that purpose before the return 
of the indictment. Hère we know that such was not literally the case, 
though it appears from the plea itself that the accused had every rea- 
son to under stand that the grand jury would be called upon to con- 
sider the subject; but whether thèse things should make any différ- 
ence in a case where the plea itself states no reason for the delay of 
19 days after service of process we need not definitely détermine in 
view of other considérations. 

Third. We come now to the conduct imputed to Smith in the prés- 
ence of the grand jury. When we assume the truth of what is stated 
in this connection, we are most strongly inclined, if we can hold that 
the plea is otherwise good, to sustain the contention of the accused and 
quash the indictment. If Smith had knowledge of any pertinent fact 
which the district attorney deemed important, that officer clearly had 
the right to call him before the grand jury to testify thereto; but it 
would be grossly improper for him, when callçd there for that pur- 
pose, to urge any opinion of his own, or by argument to persuade the 
grand jury to return an indictment not upon the testimony, but upon 
the ground that the government and the Interstate Commerce Commis- 
sion desired it. Manifestly such désire, either upon the part of the 
government or upon the part of the commission, would of itself fur- 
nish no reason for indicting anybody. The grand jury should be an 
independent body, free from such arguments, influences, or persua- 
sions. In what it does it should act upon the testimony and the charge 
of the court, and any intrusive suggestions or arguments put before 
it by a mère witness is an impertinence, if not indeed a contempt ; par- 
ticularly if made by one who, occupying an officiai position, has gained 
access to the grand jury under the prêteuse of being a witness. The 
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Interstate Commerce Commission has important functions, but they are 
outside of the courts, ànd in a spécial sensé outside the grand jury 
room. If any of its agents do as it is charged under oath Smith did 
in this instance, it was probably entirely without the knowledge or au- 
thority of the commission, and we do not say that Smith actually did 
what is charged against him, though the suspicion raised by the veri- 
fied plea justifies comment. 

We by no means question cases like Crowley v. United States, 194 
U. S. 461, 476, 34 Sup. Ct. 731, 48 L. Ed. 1075 ; United States v. Vir- 
ginia-Carolina Chemical Co. (C. C.) 163 Fed. 66; United States v. 
Rosenthal (C. C.) 121 Fed. 863 ; United States v. Heinze (decided Oc- 
tober 12, 1909) 177 Fed. 770 ; and many others of like character, in 
which such matters, as expressed by Mr. Justice Harlan in the Crow- 
ley Case, at page 476 of 194 U. S., page 737 of 24 Sup. Ct. (48 L. Ed. 
1075) were "seasonably brought to the attention of the court by plea 
in abatement," which, as we hâve seen, was not done hère. Thèse 
cases hold that no person except those authorized by law can properly 
be with the grand jury while it is in session. If the contrary of this 
happens, it may well be presumed, prima facie, that an accused person 
was thereby prejudiced. The plea before us expressly states that 
Smith appeared before the grand jury as a witness. This is conclu- 
sive of his rrght to be there at least for that purpose. If, after his law- 
ful admission to the grand jury as a witness, he did irregular and im- 
proper things, the plea should explicitly point out what those things 
were, so that an issue may be formed and testimony heard thereon.: 
Mère gênerai characterization cannot meet the demand for those spé- 
cifie statements of fact exacted by the rules of pleading in such cases. 
Lowdon V. United States, 149 Fed. 674r-675, 79 C. C. A. 361. So that 
our real trouble is with the plea itself, even when we assume ail its 
averments to be true, including many which seem to be quite unim- 
portant and immaterial. There is an unexplained delay of 19 days in 
filing the plea, and no averment indicates when the alleged facts were 
first ascertained. There is an absence of any statement of fact to sup- 
port the conclusion that Smith exerted an undue influence on the grand 
jury to the détriment or préjudice of the accused, and an absence of 
adéquate showing as to how the undue influence was exerted. Nor 
is there any spécifie statement of fact to warrant the pleader's conclu- 
sion, very generally stated, that Smith, by what he did, prevented a 
fair and impartial investigation by the grand jury. No spécifications 
are given in connection with thèse gênerai charges. The plea does 
not show what persons composed the grand jury, nor who of those 
persons were influenced by what Smith said or did, nor who, if any of 
them, voted for an indictment who would not hâve done so upon' the 
évidence if Smith had not said or done anything except testify. The 
plea is silent on each of thèse matters. If it had shown who composed 
the grand jury, and that a sufficient number of them, giving their 
names, were influenced in their action by the arguments and persua- 
sions of Smiith to vote for finding the indictment, although such per- 
sons had doubts whether the testimony was sufficient to justify that ac- 
tion, and that but for such arguments and persuasions they would. not 
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have voted to indict the accused, then we should hâve explicît state- 
ments upon which to base a conclusion that Smith's conduct in fact 
was detrimental and prejudicial to the accused; but we find nothing 
of this kind in the plea. There, as in the Agnew and Lovvdon Cases, 
we find a conclusion stated that the accused was prejudiced, but no 
averment of facts to support it. There may have been, and, assum- 
ing the plea to be true, there was, palpable irregularity and impropri- 
ety in Smith's conduct after he got before the grand jury as a witness; 
but that should not vitiate the indictment unless it is made to appear 
that in fact it worked harm to the accused either in the way we have 
indicated or in some other équivalent way. And it is almost impos- 
sible to suppose that the accused did not have ample information that 
a prosecution was intended by the United States when Smith, in ad- 
vance of the meeting of the grand jury, made a thorough e^iamination 
of the books, papers, and correspondence of the railway company in 
respect to the very transactions out of which subsequently resulted the 
indictment. Thèse facts may have made promptness in filing the plea 
ail the more imperative. In short, as the plea was not presented until 
19 days after the process was served, as there is in it no explanation 
of the delay and no statement as to when the facts were first ascer- 
tained, as the plea is vague and inexplicit, and as it does not definitely 
show how the accused was in fact prejudiced — for, peradventure, the 
grand jurors might have voted precisely as they did if Smith had not 
donc anything except testify — we think the case is obviously within 
the rules laid down in the Agnew and Lowdon Cases. See, also, 
United States v. Greene (D. C.) 113 Fed. 683. Pleas in abatement, 
being designed to avoid a trial on the merits, are not only strictly con- 
strued but are not often favbred by the courts, as this plea would be 
if it had come up to the rules we have noticed. We are therefore con- 
strained to hold that the plea is not sufficient, and that the demurrer 
thereto should be sustained. Ail the authorities agrée that a plea in 
abatement is not open to amendment, and the accused will be ordered 
to plead to the indictment on or before the next calling of the case. 



UNITED STATES V. LOUIS VILLE & N. E. CO. 
(District Court, W. D. Kentucky. March 14, 1910.) 

1. Courts (§ 67*) — Fédéral Courts — Terms— Adjouknments. 

Under Aet Cong. Feb. 12, 1901, e. 353, 31 Stat. 781 (U. S. Comp. St. 1901, 
p. 360), dividlng Kentucky Into two Judiclal districts, and section 10, pro- 
viding tliat the terms of the United States District Court therein shall not 
be limited to any particular number of days, nor shall It be necessary to 
adjourn by reason of the intervention of any term elsewbere, but the 
court intervening may be adjourned untll the business of the court in 
session is concluded, the terms of court held lu that district, wherever 
held, are contlnuous until the beginnlng of the next term in each place 
without an adjourmnent ; and hence a term held iu Loulsville did not 
lapse by reason of the commencement of interveniug ternis elsewhere. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 67.*] 

•For other oases see same topic & § number in Dec. & Am. Digs. 1907 to date, A Rep'r Indexfta 
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2. Grand Jury (§ 9*) — Spécial Teems— Necessitt. 

A grand jury may be summoned and impaneled during a regular term, 
under Rev. St. § 810 (U. S. Comp. St. 1001, p. 627), authorizing the summon- 
ing of a grand jury In term time to serve for such time as the court may di- 
rect, wlthout the calling of a spécial term of the court, under section 581 
. (page 477), provlding that a spécial 'term may be held at the saine place 
where any regular term is held, or at such other place in the district as 
the nature of the business may requlre, etc., though such section autiior- 
Ized a spécial term. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dlg. § 9.*] 

S. Grand Jury (§ 19*) — Competency— Waiveb ce Objections. 

Objections to competency of grand jury, not made until 35 days after 
service of process, are waived, where the court Vi'as open every day, ex- 
eept holidays, during such period. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dig. | 19.*] 

4. Courts (§ 66*) — Adjournments. 

Since adjournment orders must be the last entered on the day's proceed- 
Ings, a custom of the clerk for convenlence not to actually enter such 
orders until near the end of the term was not objectionable. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 66.*] 

Indictment by the United States against the Louisville & Nashville 
Railroad Company. On demurrer to defendant's second plea in abate- 
ment. Sustained. 

George Du Relie, Dist. Atty., for the United States. 
Henry L,. Stone and W. G. Dearing, for défendant. 

EVANS, District Judge. The indictment in this case was returned 
by the grand jury on December 2, 1909, and the process issued thereon 
was executed on January 24, 1910. Two pleas in abatement were filed 
on March 10, 1910, the first of which is in this language, viz. : 

"New cornes the défendant, Louisville & Nashville Railroad Company, and 
ofCers hereln its plea In abatement of the Indictment herein and each count 
thereof upon the folio wing grounds, to wit: 

"The grand jurors that found the Indictment hereln were not Impaneled 
and sworn, and did not return the indictment herein at or during either a 
regular or spécial term of this court at Louisville, but were Impaneled and 
sworn and found the indictment hereln when this court was not in session, 
or holding either a regular or spécial term, as provided by law. The reg- 
ular terms of this court, by 'An act to divldé Kentucky into two judicial 
districts,' approved February 12, 1901, shall be held at the following tlmes 
and places, namely: At Louisville, beginning on the second Monday in March 
and the second Monday In October in each year ; at Owensboro, beginning 
on the fourth Monday in November and the first Monday in May in each 
year ; at Paducah, beginning on the third Monday in April and the thlrd 
Monday In November in each year; and at Bowling Green, beginning on the 
third Monday in May and the second Monday in December In eat^h year. The 
regular term of this court at Louisville was convened by the honorable dis- 
trict judge thereof on the second Monday in October, to wit, October 11, 1909, 
and there contlnued In session by hlm until November 12, 1909, when the last 
order at that term was entered. The regular term of this court at Paducah 
was convened by the honorable district judge thereof on the third Monday 
in November, to wit, November 15, 1909, and there contlnued in session by 
him until November 17, 1909, when the last order at that term was entered. 
The regular term of this court at Owensboro was convened by the honorable 
district judge thereof ou the fourth Monday In November, to wit, November 
22, 1909, and there contlnued In session by him until November 23, 1009, 

•For other cases aee eame topic & i mvmbsb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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when the last order at that term was entered. Alter the convenlng of the 
réguler term of this court at Louisville on October 11, 190&, and prior to the 
conyening of the regular term of this court at Paducah on November 15, 
1909, no order of adjournment of the said regular October term of this court 
at Louisville was made or entered adjourning that term of court over to any 
tlme or future day, and the sald regillar October term of this court at Louis- 
ville, withont such order of adjoumment, thereby stood adjourned sine die, 
upofl the convenlng of the said regular term of this court at Paducah on 
November 15, 1909. The honorable district judge of this district on Novem- 
ber 19, 1909, upon the request of the district attorney of this district, ordered 
the clerÊ and the Jury commlssloner to draw the names of, and the marshal 
to summon, twenty-five men having the qualifications prescribed by law to 
appear in this court on November 29, 1909, to serve as grand jurors. After- 
ward, on November 26, 1909, the honorable district judge of this district 
made a like order for twenty addltional men to be summoned to appear in 
this court on the last-mentioned date to serve as grand jurors. But, not- 
withstanding the regular October term, 1909, of this court at liOuisville stood 
adjourned sine die, by reason of the facts. hereinabove stated, and no spécial 
term of this court at Louisville to be convened or held on November 29, 
1909, had been ordered or called by the honorable district judge thereof, and 
no notice thereof had been prescribed by hlm or been given tberefor, sixteen 
men ont of the number ordered to be summoned as aforesaid were on Novem- 
ber 29, 1909, when this court was not In session at either a regular or spécial 
term, as provided by law, but in vacation, impaneled and sworn as a grand 
Jury at Louisville, and thereafter, on Deeember 2, 1909, when this court was 
in vacation and not in session, either at a regular or spécial term, as pro- 
vided by law, found and returned the indictment herein against this défend- 
ant not in open court. Wherefore, the défendant prays that the indictment 
herein and eaeh count thereof be abated; qùashed, and held as void." 

A demurrer to this plea was overruled, mainly because ît was stated 
in the plea that "the grand jurors that found the indictment herein 
were not impaneled and sworn and did not return the indictment herein 
at or during either a regular or spécial term of this court at Louisville, 
but were impaneled and sworn and found the indictment herein when 
this court was not in session, or holding either a regular or spécial term 
as provided by law," and because it is intimated in the plea that the 
court at Louisville stood adjourned sine die at the time, and that no 
spécial term had been called according to law. 

ïssues being made upon the allégations of this plea, the court heard 
the testimony offered, and finds the facts to be that the grand jurors 
who returned the indictment were impaneled and sworn at and during 
a regular term of this court, to wit, at the regular term of this court 
which begun on the second Monday in October, 1909, that said grand 
jurors returned said indictment at and during said term of said court 
while it was in session at Louisville, and that said grand jurors were 
not impaneled or sworn when this court was not in session holding its 
regula;r term hère, and that the said grand jurors did not return said in- 
dictment when this court was not in session nor wheil it was not hold- 
ing a regular term at Louisville, as provided by law. And the court 
further finds the facts to be that this court had not adjourned sine die 
or for the term either at thè ordering, impaneling, or swearing of said 
grand jurors nor at the time the indictment was found. The court finds 
that otherwise the facts are accurately stated in said plea, except that 
the last orders of the respective terms held at Paducah and Owensboro 
were not entered respectively on November 12th and 23d. The state- 
ments to that efifect made in the plea are found not to be true. 
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The judge, judicially and otherwise, aburidantly knows that this 
court, namely, the district court, is continuously in session from day to 
day ail the year round, with f ew exceptions on holidays, occasional va- 
cations, and absences at other places. He particularly knows that such 
has been the fact during the présent term, which begun according to 
law in Louisville on the second Monday in October last, that being the 
llth day of the month. Of course, on the third Monday in November, 
1909, as provided by law, a term was opened at Paducah, on the 
fourth Monday in November, 1909, a term was opened at Owensboro, 
and, though it is not important in this case, on the second Monday in 
December, 1909, a' term was opened at Bowling Green, and for such 
time as was necessary the judge remained at each of those places. But 
section 10 of an act to divide Kentucky into two judicial districts, ap- 
proved February 13, 1901 (Act Feb. 12, 1901, c. 355, 31 Stat. 781 [U. 
S. Comp. St. 1901, p. 360]), provides: 

"That the terms of said courts shall not be llmited to any particular num- 
ber of days, nor shall It be necessary to adjourn by reason of the interven- 
tion of any term elsewhere; but the court intervenlng may be adjourned 
until the business of the court in session is concluded." 

An ânalysis of this brief section shows, first, that the terms of the 
courts held in this district shall not.be limited to any particular number 
of days ; second, that it shall not "be necessary to adjourn by reason 
of the intervention of any term elsewhere;" and, third, "that the court 
intervening may be adjourned until the business of the court in session 
is concluded." Obviously, this last clause, in terms, refers to the ad- 
journment of the intervening court — ^that is to say, in its application 
to the pending matter it refers to the terms which in November, 1909, 
were held at Paducah and Owensboro, and which, under the statute, 
might hâve been adjourned, if the judge so desired, until the court at 
Louisville, which was in session, had concluded its business ; but, un- 
der the statute, in no event is it necessary that the term should hâve 
been adjourned at Louisville by reason of an intervening term else- 
where. Hence, it is wholly immaterial whether the term in progress 
in Louisville, and which begun on October 11, 1909, was adjourned 
either for the term at Paducah or for the term at Owensboro. It is 
manifest, from the language of the statute, that the term at Louisville 
(the only one we are now considering, and where the bulk of the busi- 
ness of the district is donc) was meant to be a continuons term, that 
it was not intended that the number of the days it continued should be 
limited, but that if the business so required, or within the discrétion 
of the judge, it might last until the beginning of the next term. This 
has been the construction always given this section of the act of 1901 
by the présent judge, and his predecessors always construed in the 
same way the somewhat similar provisions of section 577 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 476), which section was in 
force previous to the act of 1901, dividing the state into two districts. 
It is therefore obvions that the October term at Louisville was in 
progress during ail of last November and December, and the section of 
the statute above copied makes it unnecessary that it should bave been 
adjourned in order to hold intervening terms at Paducah and Owens- 
boro. But for this section and this construction of it we could not keep 
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up the work nor conveniently prépare business for tlie différent terms 
at the various places, nor liear the cases set at différent dates for the 
convenience of parties, nor dispose of the great number of suits, com- 
mon law, equity, admiralty, bankruptcy, and criminal, coming on to be 
heard at the variotis places where courts are held, and of which this 
judge alone finally disposed of 441 during the year 1909. If we had to 
call spécial terms at each place and for each case to be heard at différ- 
ent times, in whole or in part, the System would be insufferably cum- 
bersome and inconvénient, whereas, under the practical construction — 
and doubtless the proper one — of the section, the work is so dis- 
tributed over the time as to give no unnecessary in'convenience to any 
one, We construe the statute to contemplate exactly the reverse of 
what is contended in respect to it. We hold that it makes the terms at 
each city named in the act continuons, not expiring until the beginning 
of the next term at each. We hold that the October term of this court 
began October 11, 1909, and that by the express provisions of section 
10 of the act of 1901 it was not necessary to adjourn it, and that the 
term had not in factbeen adjourned when the indictment in this case 
was found; although adjournments of its daily sittings took place 
from day to day in the usual way of courts. We cannot hold that a 
term hère would lapse by reason of terms intervening elsewhere, as 
that would be in the very teeth of the section and nullify its obvions 
intent. And so, on November 19, 1909, the court made and entered an 
order as follows : 

"Upon notification by the district attorney that a grand jury will be needed, 
and it appearing to the court that the summonlng of such grand Jury is proper, 
It is hereby ordered that the clerlc and jury commissioner do draw, and that 
the marshal summon, tvventy-flve good and lawful nien havlng the qualifica- 
tions prescribed by law to appear in this court on the 29th day of Novem- 
ber, 1909, at 10 o'cloels a. m., to serve as grand jurors." 

This order and the subséquent one, directing the drawing by the 
clerk and jury commissioner from the box of a few other names for 
grand jurors, was based upon the provisions of section 810 of the Re- 
vised Statutes (page 627, U. S. Comp. St. 1901), which, in part, is as 
folio vifs : 

"No grand jury shall be summoned to attend any circuit or district court 
unless one of the judges of such circuit court of the judge of such district, in 
his own discrétion, or upon a notification by the district attorney that such 
jury will be needed, orders a veuire to issue therefor. And elther of the 
said courts may In term order a grand jury to be summoned at such time, 
and to serve such time as It may direct, whenever In its judgment it may be 
proper to do so." 

We are clearly of opinion, under the act of 1901, that there was no 
necessity for ealling a spécial term under section 581 (page 477) in 
order to summon and impanel a grand jury. Spécial terms are au- 
thorized but by no means required by that section. The grand jury 
which found and returned an indictment in this case on December 2, 
1909, was impaneled under section 810, which manifestly authorized 
that coursé. 

. In Agnew v. U. S., 165 U. S., at page 44, 17 Sup. Ct., at page 238 
(41 Iv. Ed. 624), it is held "that the défendant must take the first op- 
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portunity in his power to make the objection." The objection there 
had référence to the competency of the grand jury. This court has 
been opened every day since the process in this casé was served, ex- 
cept holidays, and upon each of those days the défendant had an op- 
portunity to make objection to the formation and competency of the 
grand jury which found this indictment. Everything necessary to be 
known about it has, during ail this period, been within easy reach. In- 
stead of making the objection at its first, défendant waited until about 
its thirty-fifth, opportunity for doing so, and has ofifered no explana- 
tion of the delay. 

It is argued that the process served on the défendant required it 
to answer on the first day of the March term, 1910, and such is the 
fact; but while, possibly, this may hâve been so in the Agnew Case 
also, and most probably was so in the case of Lowdon v. U. S., 149 
Fed. 673, 79 C. C. A. 361, no importance seems to hâve been attached 
to such possibility in either of those cases. On the contrary, the rea- 
soning of the court there indicated that the rules there announced hâve 
référence to opportunity for making objections like those before us, 
and not to what the process indicates. Objections such as those made 
hère are highly technical and dilatory, and must be made, as the Su- 
prême Court holds, "at the first opportunity," whenever that may be, 
or else some sound excuse for delay must be presented. 

Much testimony was heard in regard to orders of adjournment and 
when they were entered. We regard thèse matters as altogether un- 
important, not only in view of what we hâve said in construing section 
10 of the act of 1901, but upon other grounds. There was no need 
for entering an order expressly adjourning the term until after the 
courts were held respectively at Paducah and Owensboro. The court 
in fact adjourned in the ordinary way of courts from day to day. No 
person has any interest or concern in the drawing up of an adjourning 
order on the day it is made. Such orders are often not drawn up for 
weeks, and sometimes the delay is unavoidable, as may be indicated by 
a fact well known to the court that in the pending case of Louisville 
& Nashville Railroad Company v. Interstate Commerce Commission 
certain orders were not entered for many days because of the inability 
of the three circuit judges who are hearing that case to find opportunity 
for settling the form of the orders. Adjourning orders must be the 
last entered on a day's proceedings, and many things may occur to de- 
lay the actual entry of such orders on the order book or journal. But 
no person is concerned with this phase of clérical duty, nor can any 
person be injured by what at most is a mère clérical misprision. For 
many years the practice hère has been not to record daily the orders 
for adjournment, but to do it near the close of the term. 

Upon ail thèse considérations, the court is clearly of opinion that 
the defendant's first plea in abatement does not meet the requirements 
of the strict rules applicable to such pleas, and for those reasons that 
plea is overruled. 

The défendant also filed a second plea in abatement, in which are set 

up matters similar to those which claimed the attention of the court in 

the case of United States v. American Tobacco Co., 177 Fed. 774. A 

demurrer to this plea has been filed, and for the reasons stated in the 

177 F.— 50 
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eourt's opinion in the case just mentioned, and whîch was delivered on 
the lOth inst, the demurrer to the second plea must be sustained. In- 
deed the views expressed in that opinion are much emphasized by the 
delay of 43 days in fihng the plea in this case as against 19 days in 
that case. Besides, the second plea itself shows that the défendant had 
every opportunity to understand that the grand jury was investigating 
its own bocks and papers concerning the very transactions out of which 
the indictment grew, and thus is furnished another reason for prompt 
action on its part. 

The demurrer to the second plea in abatement must be sustained, 
and the défendant will be ordered to plead to the indictment at or be- 
fore the calling of the case. 



NOKTHWESTERN OONSOI,. MILLING CO. v. WILLIAM CALLAM & 

SON. 

(Circuit Court, B. D. Michlgan, N. D. February 1, 1910.) 

No. 72. 

i. CotJBTS (I 343*)— PRAcmcE IN Fedebal Couets— Death or Défendant— 
Abatement of Action for Infeingement of Tbade-Mabk. 

Where a suit for Infrlngement of a trade-inark was instituted against 
two défendants, sueh Infrlngement constltuted a tort for which both 
were llable, so that on the death of one the suit did not abate as to the 
other, and under Eev. St. § 956 (U. S. Oomp. St. 1901, p. 697), provldlng 
that if there are two or more plaintiffs or défendants in a suit where the 
cause of action survives to the surviving plaintifif or against the sur- 
viving défendant and one or more of them dies, the right to action shall 
not abate, but shall be'proceeded with by the surviving plaintiflf against 
the surviving défendant. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 915, 916; Dec. 
Dlg. S 343.*] 

2. Monopolies (§ 20*) — Sheeman Act— Consolidation of Cobpoeations. 

Sherman Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, 
p. 3200), prohibiting trusts and monopolies, does not condemn the pur- 
chase by three corporations of two Insolvent corporations engagea in the 
same business, nor In the conduct of the business thereafter by the tliree 
purchasers, especlally In an effort to liquldate the Indebtedness. 

[Ed. Note. — For other cases, see Monopolles, Dec. Dlg. § 20.*] 

8. MoNopoLiES (§ 10*)— Sheeman Act— Violation— Bffect. 

Sherman Act July 2, 1890, e. 647, 26 Stat. 209 (U. S. Oomp. St. 1901, p. 
3200), prohibiting a monopoly, provldës its own penaltles for the viola- 
tions of its provisions, and does not deprive the ofCender of redress for 
a civil injury. 

[Ed. Note. — For other cases, see Monopolles, Cent Dlg. § 9; Dec. Dlg. 
8 10.*] 

4. Tkade-Maeks and Teade-names (Î 70*)— Infeingement— Unlawful Com- 
pétition. 

Complainant In 1891 adopted and eommenced to use the word "Cere- 
sota" as a trade-mark for Its best grade of flour made f rom spring wheat 
and bullt up a large trade therefor in Michlgan and the other states. hav- 
Ing expended $500,000 In advertising. Complainaut's trade-mark was 
reglstered on October 31, 1905, and in September, 1906, défendants, who 
operated a flourmlU in Michlgan, began to use the word "Certosa" as a 

*For other cases see same topic Sl i nvussa in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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trade-mark for flour -which they (alsely represented to be made from 
Minnesota and Turkey wheat, when in fact It was made from winter 
wheat, which makes an inferior flour. Défendants applied for registra- 
tion of the word "Certosa" as a trade-mark which was denied, but, not- 
withstanding this, used the word in compétition wlth plaintiff in the 
sale of tlour in Interstate commerce. Held, that défendants' acts con- 
stituted unlawful compétition, and an infrlngement of complainant's 
trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. S 70.*] 

In Equity. Bill by the Northwestern Consolidated Milling Com- 
pany against William Callam & Son for infrlngement of trade-mark. 
Decree for complainant. 

P. H. Gunckel, for complainant. 

iieaca, u iveeie & KocKWitti, for défendants. 

SWAN, District Judge. Complainant is a corporation organîzed 
under the laws of Minnesota, and engaged in the manufacture ^of 
wheat flour in its several mills at Minneapolis in that state. In 1891 
it adopted and commenced the use of the word "Ceresota" as a trade- 
mark for its best grade of flour of its manufacture, and has since that 
time continuously and extensively used that mark to indicate its 
product, and allèges that because of the high quality of the flour so 
made and marked, and by extensive advertisement of their product as 
"Ceresota" flour, has built up a large trade therefor, by that name, 
having expended in advertising about $500,000 ; that under the name 
"Ceresota" that flour is dealt in and known both in foreign countries 
and in nearly ail of the states of the Union, and that complainant has 
for many years had a profitable and steady trade in that flour in 
Michigan; that its aggregate sales under that trade-mark up to the 
time of this suit aggregate about 16,000,000 barrels; that in Michi- 
gan its sales from 1895 to 1907 aggregate about 350,000 barrels, and 
from 1897 to the fall of 1906 were about 125,000 barrels. Complain- 
ant's trade-mark was registered under the act of Congress on October 
31, 1905. 

The défendants operate a flourmill in Saginaw known as the "Star 
Mill." About September, 1906, they began the use of the word "Cer- 
tosa" as a trade-mark for flour of their manufacture, and hâve since 
used that trade-mark or brand continuously, and sold flour thereunder 
in Saginaw and elsewhere in Michigan. Défendants admit the owner- 
ship and opération of the Star Mills at Saginaw for the last 15 years; 
that prior to May 19, 1907, the mill was operated by both défendants, 
but was owned solely by défendant William Callam, who died May 19, 
1908. He devised the mill property to his son Frank, the codefendant 
herein. Défendants allège that : 

"In May, 1906, they adopted the word 'Certosa' as a trade-mark for one of 
Its best grades of flour ; that défendant Frank Callam found the word 'Cer- 
tosa' in an article of the Chrlstmas 1906 number of Truth; that it is an 
historical Italian name for the monasteries of the Carthuslan Order. One 
of the oldest monasteries at Florence, Italy, Is known as the monastery of 
Certosa. That Callam belleved this word singularly appropriate for the 

•For other cases see saine toplo & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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flrm's best brand of flour because of the faet tbat the monks of this monastery 
lived almost exclusively on a cereal diet" 

Thèse are substantially the facts pleaded by the parties. Both 
parties pack their products for market largely in cotton or paper bags 
on which their respective trade-marks or brands "Ceresota" and "Cer- 
tosa" are printed in large capital letters diametrically across a circular 
design. The complainant's flour sold at $2 per sack. Défendants ad- 
vertised and sold their product at $1.50 per sack. 

A preliminary question is made by défendants upon the death of 
William Callam, it being claimed that thereby the suit abated. The 
record shows that the défendants were partners in the milling business, 
and that Frank from 1893 to 1907 had the entire control and manage- 
ment of the business, and selected and applied the mark "Certosa" to 
défendants' flour. The infringements alleged are torts, for which 
both défendants are liable. Section 956, Rev. St. U. S. (U. S. Comp. 
St. 1901, p. 697), déclares that in such case the action shall not abate. 
Patton V. Brady, 184 U. S. 608, 22 Sup. Ct. 493, 46 1,. Ed. 713 ; In re 
Connavay, Rec'r., 178 U. S. 435, 20 Sup. Ct. 951, 44 L. Ed. 1134; 
Estes V. Worthington (C. C.) 30 Fed. 465. 

Défendants' pétition for leave to amend the answer by pleading 
that complainant was organized and is operating in violation of Sher- 
man Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 
3200), and contrary to the laws of Michigan and the common law has 
no merjt. Défendant, referring to the proofs (Brief , p. 64) that com- 
plainant Consolidated five différent plants, two of which were insolvent 
and were bought out by the other three, and that ail of thèse cor- 
porations carried on business for years after that time, and that ail 
of the corporations are now in existence trying to liquidate their in- 
debtedness, admits (page 70 of his brief) : 

"The combination represented by complainant Is not illégal in any other 
sensé, except that the law will not lend Its aid to the accomplishment of its 
purpose." 

Under Davis v. A. Booth & Company, 131 Fed. 31, 37, 65 C. C. A. 
269, there is nothing in the Sherman act to condemn the purchase by 
three corporations of the two insolvent companies nor in the conduct of 
business thereafter by the three purchasers especially in their efforts 
to liquidate the indebtedness — apparently a consolidation to that end. 
Further, the matters referred to in the pétition of défendants hâve no 
relevancy hère. The Sherman act has its own penalties for violations 
of any of its provisions. It contains nothing that sanctions the argu- 
ment that an offender against it shall be deprived of redress for a civil 
injury on the plea that he has been guilty of an infraction of that act 
which gives a remedy to one injured in his business or property against 
the transgression of the law, and does not suggest that one who has 
taken the property, infringed the trade-mark or patent of another, or 
refused to pay debts because of an alleged transgression of the Sher- 
man act by the creditors, can invoke that act as a défense to liability 
either in suits in tort or contract. Independent Baking Powder Co. v. 
Boorman (C. C.) 130 Fed. 726 ; Connolly v. Union Pipe Ce, 184 U. S. 
540, 22 Sup. Ct. 431, 46 L. Ed. 679. 
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The proofs further show that the défendants are guilty of unfair 
compétition, in passing off through their agents and employés défend- 
ants' product labeled "Certosa" as and for "Ceresota" flour, in misrep- 
resentation as to the place of manufacture of their fîour as labeled, 
the grade or quality thereof, and that it was made from Minnesota 
and Turkey wheat when it was not so in fact, and also in selling and 
ofïering their "Certosa" fiour as spring wheat flour, which sells at a 
higher price than flour made from winter wheat. 

Défendants also hâve infringed complainant's registered trade-mark. 
In défendants' application for registration of "Certosa" as a trade- 
mark, which was denied by the Patent Ofdce, défendants made oath 
August 2, 1906, that they used that brand "in commerce among the 
several states," and made a like admission in their answer. 

Complainant is entitled to a decree protecting it against the use of 
the word "Certosa" as a name for défendants' flour, because the use 
thereof for that purpose inf ringes complainant's trade-mark right both 
at common law and under the act of Congress providing for registra- 
tion of trade-marks ; that défendants hâve been guilty of unfair com- 
pétition to the injury of complainant's business and rights. Com- 
plainant is also entitled to a perpétuai injunction as prayed, and an 
accounting of damages and profits with respect to both trade-mark 
infringement and unfair compétition, with costs to be taxed. 



Ex parte LAIE. 

(District Court, D. Kansas, First Division. March 30, I&IO.) 

No. 1,091. 

1. Cbiminal Law (§ 4*)— Immigrants— Keeping foe Immoeal Pueposes— 

POWEB OF CONQEESS TO REGULATE. 

Act Gong. Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899 (U. S. Comp. St. 
Supp. 1909, p. 450), in so far as it provides for the criminal punislinient 
of tlie mère keeping, maintaining, supporting, or harboring an alien wo- 
man within three years after entry for purpose of prostitution, is un- 
constitutlonal ; such offense being within the police power of the state 
and not subject to congresslonal régulation. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 4.*] 

2. Aliens (§ 40*)— Importation — Pbostitution— Statutes — Repeal. 

Act Cong. March 3, 1903, c. 1012, § 3, 32 Stat. 1214, in so far as it placed 
no limitation on the length of the holding of a female alien for prostitu- 
tion for which the holder might be prosecuted, was repealed by Act, 
Feb. 20, 1907, c. 11S4, § 43, 34 Stat. 911 (U. S. Comp. St. Supp. p. 469), 
requiring that the offense of holding must bave been committed within 
three years after the alien entered the United States. 

[Ed. Note.— For other cases, see Aliens, Dec. Dig. § 40.*] 
îj. AiiENS (§ 59*)— Haeboeing — Indictment— Construction. 

An Indictment charged that petitioner, in connection with another at 
Chicago in the Eastern division of the Northern district of Illinois, un- 
lawfully, etc., imported into the United States for prostitution and un- 
lawfuUy, etc., did hold from January 1, 1906, until July 15, 1907, pur- 
suant to such illégal importation, in a bouse of prostitution in Chicago, 
for the purpose of prostitution, an alien named P., then a citizen of 

•For other cases see same topic & § NniHEEE in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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France, wlthin three years after her entry, and that she came to and 
enteredthe United States within three years prier thereto. Held, that 
such allégation chargea the offense of holding and harboring a female 
allen for the forblddén purpose within three years after entry, and not 
Éer Illégal importation for such purpose. 
[Ed. Note. — For other cases, see Aliens, Dec. Dlg. § 59.*] 

4. Oeiminal LiAW (§ 113*)— Venue. 

Xhe offense of Importing a female allen for prostitution In violation of 
Act Cong. Feb. 20, 1907, C. 1134, § 3, 34 Stat. 899 (U. S. Comp. St. Supp. 
1909, p. 450), is commltted and Is complète the moment the Immigrant 
Is landed in the United States at whlch point the offense is triable, un- 
der Oonst. art. 3, § 2, cl. 3, deelarlng that the trial of ail crimes except 
cases of Impeachment shall be held In the state where the crime bas been 
committed and the sixth amendment, deelarlng that accused shall enjoy 
the right to a speedy and public trial in the state and district wherein 
the crime bas been committed. 

[Ed. Note. — For other cases, see Crimlnal Law, Dec. Dlg. § 113.*] 

6, Cbimiwal Law (§ 304*)— JUDiciAL Notice— Division of Countbt— Geo- 
GBAPHicAX. Location. 

United States courts take judlclal notice of the territorial estent of 
tfie gênerai government, the local divisions of the country, its geography, 
Its natural water courses, and thelr boundaries, and the ports and wa- 
ters of the United States In whlch the tide ebbs and flows and of the 
boundaries of ttie several states and judlclal districts. 

[Ed. Note. — For other cases, see Crimlnal Law, Dec. Dlg. S 304*] 

6. Cbiminal Law (§ 304*)— JuniciAL Notice. 

A fédéral court will take Judicial notice that a seagolng vessel carry- 
Ing immigrants from France to the United States did not find a port of 
entry within the Northern district of Illinois. 

[Ed. Note. — For other cases, see Crimlnal Law, Dec. Dlg. { 304.*] 

7. Cbiminal Law (§ 113*)— Venue. 

Under Oonst. U. S. art. 3, § 2, cl. 3, and Const. Amend. 6, requlring ail 
crimes to be proseeuted in the state or district where committed, a féd- 
éral court within the Northern district of Illinois had no jurisdiction 
to try accused for importing a female alien, a citizen of the Republic of 
France, to the United States for prostitution; the offense being com- 
plète at the Atlantic seaport where the allen flrst landed and entered 
the United States. 
[Ed. Note. — For other cases, see Crimlnal Law, Dec. Dig. § 113.*] 
& Habeas Cohpus (§ 27*)— ScoPE of Weit— Invalid Conviction— Jueisdio- 

TION. 

Where relator's conviction was vold for the court's lack of jurlsdle- 
tlon over the subject-matter, habeas corpus was the proper remedy to 
obtain his discharge. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. § 22; Dec 
Dig. § 27.*] 

Pétition for a writ of habeas corpus by Henry Lair. Writ granted. 
Petitioner discharged. 

J. D. Brown and Marshall Woodvi^orth, for petitioner, 
J. S. West, Asst. U. S. Atty. 

PHILIPS, District Judge. The petitioner was indicted in t'ie 
United States District Court for the Northern District of Illinois, in 
December, 1908, for violating the "Act of Congress prohibiting the 
importation into the United States of any alien woman or girl for the 

*For otber caseï lee came topic & S numbhb in Doc. & Am. Dlgs. 1907 to date, & Rep'r Inâe^M 
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purpose of prostitution, and for holding such alien for any such pur- 
pose in pursuance of such illégal importation," etc. 

The first count of the indictment charges, in substance, that the 
petitioner, under varions aliases, in connection with one Mrs. Henry 
L,air, at Chicago, in the Eastern division of the Northern district of 
Illinois, unlawfuUy, willfully, and knovvingly imported into the United 
States for the purpose of prostitution, and unlawfuUy, willfully, and 
knowingly did hold, to wit, from the Ist day of January, 1906, until 
the 15th day of July, 1907, in pursuance of such illégal importation, 
in their certain house of prostitution there situate, etc., in said city 
of Chicago, for the purpose of prostitution, a certain alien woman 
named Marie Peuroy, who was then a citizen of the Republic of 
France, within three years after she had entered the said United States, 
and that she came to and entered the said United States within three 
years prior thereto, against the peace and dignity, etc. 

The second count charges that the petitioner in the year 1906, and 
from that time until the 15th day of July, 1907, at Chicago, in said 
district, unlawfuUy, knowingly, and willfully held for the purposes of 
prostitution, in pursuance of an illégal importation for the purpose 
of prostitution, in the house of prostitution at the designated street 
in said city, the said Marie Peuroy, who was then a citizen of the 
Republic of France, within three years after she had entered the said 
United States, and that she came to and entered said United States 
within three years prior thereto, etc. 

The third count makes practically the same charge as the last respect- 
ing the taking and holding of said alien in the house of prostitution at 
Chicago ; and further charges that at the time of the illégal importa- 
tion and holding petitioner well knew that she was an alien woman, 
and a citizen of the Republic of France, and had entered the United 
States within three years prior thereto, etc. 

The fourth count contains practically the same charge as the two 
preceding counts, except that it fixes the date between the Ist day of 
July, 1907, until the 15th day of July, 1907, and charges that they 
maintained, controlled, supported, and harbored in a certain house of 
prostitution in said city of Chicago the said Marie Peuroy, a citizen 
of the Republic of France, and that she came to and entered the United 
States within three years prior thereto, etc. 

To this indictment the petitioner entered the plea of nolo contendere. 
Whereupon the court, as the minutes therein recite, heard the évidence 
on the part of the United States, and found the défendant guilty as 
charged in the indictment, and on the Ist day of February, 1909, the 
court imposed a gênerai sentence upon ail four of said counts of the 
indictment, sentencing him to two years' imprisonment in the United 
States penitentiary at Ft. lycavenworth, Kan. (and to pay a fine of 
$3,500), where he has been confined in exécution of said sentence since 
the 13th day of February, 1909. The pétition for discharge under the 
writ of habeas corpus is predicated of the contention that said judg- 
ment was void, for the reasons that the act of Congress upon which 
the indictrnent was predicated is invalid under the Constitution of the 
United States, and because the District Court of the United States for 
the Northern District of Illinois had no jurisdiction over the subject- 
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matter. It is conceded on the part of the United States attorney, 
representing the government, that, in so far as the last three counts of 
the indictment are concerned, the judgment or sentence is invaUd and 
void, as held by the Suprême Court in the cases of Keller v. United 
States and Ullman v. United States, 213 U. S. 138, 29 Sup. Ct. 470, 
53 L. Ed. 737, for the reason that the offense against public morals, 
for holding a person in a house of prostitution, pertains to the police 
power of the state, and it is not within the competency of Congress 
to regulate or prohibit the same. 

The judgment is sought to be maintained by the United States at- 
torney on the first count of the indictment, claimed to be valid, invok- 
ing the well-recognized rule of law : 

"That in any crimlnal case a gênerai verdict and judgment on an indict- 
ment or information containing several counts cannot be reversed on errer, 
if any one of the counts Is gôod and warrants the judgment, because, in the 
absence of anything in the record to show the contrary, the presumption 
of law is that the court awarded sentence on the good count only." Claassen 
V. United States, 142 U. S.. 140, 12 Sur. Ct 169, 35 L. Ed. 968. 

Waiving any discussion as to whether this rule applies to the in- 
stance of joining in a single count two distinct offenses contained in 
separate clauses of the same section of the statute, one of which is 
invalid, as if never written, and the other is valid, on which only a 
gênerai judgment is rendered, and when the évidence that would be 
sufficient to sustain the one cause would wholly fail to support the 
other, we will proceed to détermine whether or not this judgment is 
absolutely void. 

From the indorsement on the back of the indictment it appears 
that it was predicated of the act of March 3, 1903, and the act of 
February 20, 1907. Section 3 of the former act (Act March 3, 1903, 
c. 1012, 32 Stat. 1214) is as foUows: 

"That the importation into the United States of any woman or girl for 
the purposes of prostitution is hereby forbidden ; and whoever shall im- 
poTt or attenipt to Import any woman or girl into the United States for the 
purposes of prostitution, or shall hold or attempt to hold, any w^oman or 
girl for suc-h purposes in pursuance of such illégal importation shall be deemed 
guilty of a felony, and, -on conviction thereof, shall be imprisoned not less 
than one nor more than flve years aud pay a fine not exceeding five thousand 
dollars." 

The corresponding section of the act of February 20, 1907 (34 Stat. 
899, c. 1134 [U. S. Comp. St. Supp. 1909, p. 450]), is as follows : 

"That the importation into the United States of any allen woman or girl 
for the purpose of prostitution, or for any other immoral purpose, is hereby 
forbidden ; and whoever shall, directly or indirectly, import, or attempt to 
Import, into the United States, any alien woman or girl for the purpose of 
prostitution, or for any other immoral purpose, or whoever shall hold or at- 
tempt to hold any allen woman or girl for any such purpose In pursuance of 
such illégal importation, or whoever shall keep, malntain, control, support, 
or harbor in any house or other place, for the purpose of prostitution, or for 
any other immoral purpose, any alien woman or girl, within three years after 
8he shall hâve entered the United States, shall, iu every such case, be deemed 
guilty of a felony, and on conviction thereof be Imprisoned not more than 
five years and pay a fine of not more than five thousand dollars ; and any 
alien woman or girl who shall be found an inmate of a house of prostitution 
or practicing prostitution, at any time within three years after she shall 
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hâve enteréd the United States, shall be deemed to be unlawfully within the 
United States and shall be deported as provided by sections twenty and 
twenty-one of this act." 

By section 43 of the latter act the act of March 3, 1903, except sec- 
tion 34 thereof (which might properly be designated as "alien" to the 
title and purposes of the act, prohibiting the sale of intoxicating liquors 
within the hmits of the capitol building of the United States), and ail 
acts and parts of acts, were repealed. By section M this act of Feb- 
ruary 20, 1907, would not take effect until from and after July 1, 1907. 

One marked différence between section 3 of the respective acts is 
that under the act of 1903 there was no limitation placed upon the 
length of the holding of such person for the purpose of prostitution 
for which the ofïender might be prosecuted ; whereas, under the last 
statute the offense of holding must hâve been committed within three 
years after the person shall hâve entered the United States. There is 
the further différence, in that the later statute provides that any such 
alien woman found as an inmate of a house of prostitution or prac- 
ticing prostitution, at any time within three years after she shall hâve 
entered the same, shall be deemed to be unlawfully within the United 
States and shall be deported, etc. 

As no date is alleged in the indictment when the woman in question 
was imported, and the act of 1903 placed no limit upon the time when 
the woman should be held to subject the party to prosecution, it is 
inconsistent with the foregoing provision of the later act of 1907, and 
to that extent stands repealed as in conflict with the later act. It is, 
therefore, quite évident that the pleader had it in mind to predicate the 
first count of the indictment on the act of 1907, because it charges that 
the défendant held the said Marie Peuroy within three years after she 
had entered the United States, and that she had come to the United 
States within three years prior thereto; that is to say, three years 
prior to the time of the initiation of said holding. 

Looking at the first count by its four corners, it is manifest that the 
intendment of the pleader was to charge the petitioner with the of- 
fense of holding and harboring the said woman in Chicago for the 
forbidden purpose within three years after she had entered the United 
States. 

It is hardly conceivable that it was in the mind of the pleader to 
charge in the one count the two distinct offenses embraced in said 
section 3 of the act; one for the importation into the United States, 
and the other for holding such person in the United States after such 
illégal importation. Manifestly the preceding part of the count, al- 
leging the importation, was only coupled with the holding for immoral 
purposes as matter of inducement leading to the substantive charge of 
holding the woman in the Northern district of Illinois, which was a 
jurisdictional fact essential to confer jurisdiction on that court. So 
that in pronouncing judgment of conviction under this count it is 
sustainable, if at ail, on the presumption that the court found the 
illégal holding of the woman within the jurisdiction of that court for 
such immoral purposes. 

It is not to be imputed to the learned judge pronouncing said 
judgment that he undertook to exercise jurisdiction over the offense 
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of importing into the United States this woman, who the indictment 
allèges came as an immigrant f rom the Republic of France, and conse- 
quently over the sea to some Atlantic seaport. That offense was con- 
summated the moment such immigrant was landed within the United 
States, Under article 3, cl. 3, of section 3 of the Constitution of the 
United States, the trial of ail crimes, except in cases of impeachment, 
shall be by jury, and held in the state where said crime shall hâve been 
committed. In the sixth amendment of the Constitution it is de- 
clared : 

"That In ail criminal proseeutlons the aeeused shall enjoy the rlght of a 
speedy and public trial by an impartial Jury in the state and district wherein 
the crime shall hâve been committed." 

The jurisdiction over such offense is not peripatetic, attaching to 
any United States court wherever such immigrant may wander after 
landing. Judge De Haven of the District of Califomia, in United 
States V. Giovanni Capella, 169 Fed. 890, in opinion of March 37, 1909, 
a copy of which is before me, rightly held that the offense was entirely 
committed at the port of New York where the subject was landed in 
the United States. "The conséquent act of the défendant in bringing 
the said miner within the jurisdiction of this (Càlifornia) court is no 
part of the offense of illegally bringing her into the United States." 

There are some things of which the courts will take judicial notice 
neither required to be proved or disproved. They will take judicial 
notice of the territorial extent bf the gênerai government, the local 
divisions of the country, its geography, its natural water courses, and 
of the boundaries of the same. So Greenleaf on Evidence, vol. 1 (16th 
Ed.) § 6a, says: 

"The courts of the United States, moreoyer, take judicial notice of the 
ports and waters of the United States in which the tlde ebbs and flows ; of 
the boundaries of the several states and Judicial districts." 

Accordingly, in United States v. La Vengeance, 3 Dali. 297, 1 L. 
Ed. 610, the court took judicial notice of the geographical position of 
Sandy Hook. 

In the case of The Apollon, 9 Wheat. 374 (6 L. Ed. 111), the court 
said: 

"It has been very Justly observed at the bar that the court Is bound to 
take notice of public facts and geographical positions." 

In the case of The Steamboat Thomas Jefferson, 10 Wheat. 428, 
429, 6 L. Ed. 358, where the libelant claimed wages on a voyage from 
Shippingport, in the state of Kentucky, upon the Missouri river, and 
back again to the port of departure, the court took judicial notice of 
the fact that not only in the commencement or termination, but in ail 
the intermediate progress of the boat, itwas several hundred miles 
above the ebb and flow of the tide, and, therefore, the wages could not 
be considered as earned in a maritime employment. 

In The Planter (Peyroux v. Howard) 7 Pet. 325, 8 L,. Ed. 700, it 
was said: 

"The court wIU certalnly take judicial notice that the Bay of New ïork, 
for instance, Is within the ebb and flow of the tlde." 
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And also that the court will take judicial notice of the fact that the 
city of New Orléans is in the ebb and flow of the tide of the sea, and, 
therefore, the jurisdiction in admiralty would prevail there. 

So hère, the court will take judicial notice that a seagoing vessel 
carrying immigrants coming f rom the Republic of France to the United 
States did not find a port of entry within the Northern district of the 
State of Illinois. As well say that if this petitioner had been indicted 
and convicted in the EHstrict Court of Oklahoma, Colorado, Kansas, 
or Wyomirig, for bringing to the United States this woman from the 
Republic of France, such court would hâve had jurisdiction of the 
subject-matter. 

It has been held, furthermore, that the courts of the United States 
will take judicial notice of the rules and régulations prescribed by the 
heads of departments of the government. Caha v. United States, 153 
U. S. 212, 14 Sup. et. 513, 38 h. Ed. 415. So in Smith et al. v. City 
of Shakopee, 103 Fed. 240, 44 C. C. A. 1, it is held that the courts of 
admiralty will take judicial notice of the régulations of the lighthouse 
board, prescribing the number and kinds of lights to be placed on 
the draws of bridges across navigable streams, although they are nei- 
ther pleaded nor offered in évidence. 

The act of Congress in question shows throughout that the purpose 
and scheme of the enactment was the prévention and suppression of 
the introduction into the United States of undesirable immigrants, such 
as lawless persons, anarchists, and félons, of prostitutes, and persons 
inf ected with loathsome and contagious diseases, lunatics, and the like ; 
and to that end immigration bureaus were established to exercise a 
supervisory régulation and control to prevent the landing of such im- 
migrants. The landing of such persons is made an offense. In order 
to make the law effective, immigrant stations hâve been created, such 
as Ellis Island, New York, and Charleston, S. C, New Orléans, and 
other recognized ports of entry on the Atlantic seacoast; and one at 
San Francisco to enforce the law against the importation of Chinese 
and other Orientais. Carrying vessels of immigrants are not allowed 
to land elsewhere. 

It may be conceded, for the sake of argument, that the woman in 
question imported from France might first hâve entered the Dominion 
of Canada on the Atlantic seaboard and crossed the boundary into the 
United States. But how could she hâve reached Chicago without hav- 
ing theretof ore entered United States territory outside of the Northern 
district of lUinois? If by overland, she would hâve traversed terri- 
tory of another state. If by water, it might hâve been through the 
Mackinaw Straits, and thence on Lake Michigan to the city of Chicago. 
But in so coming, at Mackinaw she would hâve entered the' United 
States, and been within the jurisdiction of the district of Michigan. 
In either contingency the offense of such importation would bave been 
committed prior to reaching the Northern district of the state of Illi- 
nois. 

When this indictment was found and the judgment of conviction was 
entered herein, the cases of Keller v. United States and Ulman v. 
United States, supra, had not been decided, holding that the régula- 
tion and prévention of the holding and keeping of a woman for the 
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immoral purpose ôf prostitution was within the exclusive police power 
of the respective states and was not delegated by the Constitution to 
Congress. 

The judgment of conviction under which this petitioner is held 
in the United States penitentiary at Leavenworth, Kan., is, therefore, 
void, and he is held in restraint of his liberty without authority of law. 
In such situation, the writ of habeas corpus is the appropriate remedy 
for his enlargement. Ex parte Parks, 93 U. S. 18, 23 L. Ed. 787 ; 
Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77, 32 L. Ed. 405 ; Nielsen, 
Petitioner, 131 U. S. 176, 9 Sup. Ct. 672, 33 L. Ed. 118; In re Tyler, 
Petitioner, 149 U. S. 164, 13 Sup. Ct. 785, 37 E. Ed. 689 ; In re Swan, 
Petitioner, 150 U. S. 637, 14 Sup. Ct. 225, 37 L. Ed. 1207. This for 
the reason that the want of jurisdiction over the subject-matter makes 
the judgment absolutely void, and affords a ground for relief by the 
writ of habeas corpus. 21 C}'c. 296, etc. 

It results that the petitioner must be discharged from custody. 

It is so ordered. 



EOHENLEITNER V. SOUTHERN PAC. CO. 

(Circuit Court, D. Oregon. March 7, 1910.) 

No. 3,575. 

1. Eaileoads (§ 229*) — Safety Applianoe Act— Automatic COuplebs. 

Safety Applianee Act Cong. March 2, 1893, c. 196, 27 Stat. 531 (U. S. 
Comp. St. 1901, p. 3174), as amended by Act March 2, 1903, c. 976, 32 Stat 
943 (D. S. Comp. St. Supp. 1909, p. 1143), requlrlng rallroads to use auto- 
matic couplers on Interstate équipaient, requires ail cars regularly used on 
any railroad engaged in Interstate commerce and ail other cars used in 
connection therewith to couple automatically by impact^ and to be couijled 
and uncoupled without the necessity of men golng between them, whether 
they be loaded or empty, and though they be not actually engaged in such 
commerce at the tlme. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
i 229.*] 

2. Railkoads (§ 229*) — Saïety Appliance Aci^— Violation. 

Safety Appliance Act Cong. March 2, 1893, as amended by Act March 
2, 1903, requiring Interstate railroajd equipment to be fltted with automatic 
couplers, coupling by impact without the necessity of men going between 
the cars, Is violated when cars are hauled or used by carrier engaged in 
such commerce which will not so couple, whether the failure to do so re- 
sults from the character of the car, the kind of equipment used, or the 
faet that the tracks are so laid on a curve that the couplers will not meet 
without men going between the cars to adjust them. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
I 229.» 

Duty of railroad eompanles to furnlsh safe appUances, see note to Fel- 
ton V. BuUard, 37 C. O. A. 8.] 

At Law. Action by Matilda Hohenleitner as administratrix of the 
Estate of Bernard Hohenleitner, deceased, against the Southern Pa- 
cific Company. On demurrer to complaint. Overruled. 

•For other cases eee same toplc & § ndmbeh In Dec. & Am. Diga. 1907 to date, & Rep'r Indexeg 
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Henry E^ McGinn» for plaintiff. 

Wm. D. Fenton, R. A. Leiter, J. E. Fenton, and Ben C Dey, for 
défendant. 

BEAN, District Judge. The plaintifï's intestate, a brakeman of the 
défendant company, was killed in its yards in East Portland by going 
between cars alleged to be used in interstate commerce for the purpose 
of coupHng them. There is no charge in the complaint that the cars 
were net provided with couplers which would couple by impact when 
brought together, but the averment is that the lead track in the yards, 
where the plaintifï's intestate was at work at the time of his death, had 
a curve of about 20°, so that when the couplers, in use on the cars by 
which he was killed, met, they passed by each other and would not 
couple without a person going between the cars to adjust them, and that 
while the deceased was between the cars for that purpose he was struck 
and killed. 

The défendant contends that the facts stated do not bring the case 
within the provisions of Act Cong. March 2, 1893, and subséquent 
amendments, commonly known as the "Safety Appliance Act." The 
original act provided that on or after the Ist day of July, 1908, it shall 
be unlawful for any common carrier engaged in interstate commerce to 
haul or permit to be hauled or used on its lines "any car used in moving 
interstate traffic" net equipped with couplers coupling automatically by 
impact, and which can be uncoupled without the necessity of men going 
between the cars. 27 Stat. 731, c. 196 (U. S. Comp. St. 1901, p. 3174). 
By the amendment of March 2, 1903, it is declared that the provisions 
of the previous act relating to automatic couplers shall apply to ail 
locomotives, tenders, cars, and similar vehicles "used on any railroad 
engaged in interstate commerce." 32 Stat. 943, c. 976 (U. S. Comp. St. 
Supp. 1909, p. 1143). 

This law has been frequently before the courts for construction and 
application, and without referring to the adjudications in détail it is 
sufficient for the purposes of this case that it requires ail cars regularly 
used on any railroad engaged in interstate commerce, and ail other cars 
used in connection therewith, to couple automatically by impact, and 
to be coupled and uncoupled without the necessity of men going be- 
tween them, whether they are loaded or empty, and although not ac- 
tually engaged in such commerce at the time. Johnson v. S. P., 196 
U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363 ; U. S. v. Gt. Nor. (D. C.) 145 
Fed. 438 ; C, M. & St. P. v. Voelker, 129 Fed. 522, 65 C. C. A. 226, 
70 L. R. A. 264 ; U. S. v. S. Ry. (D. C.) 135 Fed. 122 ; Kelley v. Gt. 
Nor. (C. C.) 152 Fed. 211 ; Snead v. Cen. of Ga. (C. C.) 151 Fed. 608 ; 
U. S. V. St. L., I. M. & S. R. (D. C.) 154 Fed. 516 ; U. S. v. Railroad (C. 
C. A., 5th Circuit) 174 Fed. 638, decided December 21, 1909. The law 
does not require the carriers to adopt any spécifie design of coupler. 
That matter is left to them. They may adopt any design, kind, or 
make which they please, provided the cars equipped therewith shall 
couple automatically by impact, and can be coupled and uncoupled with- 
out the necessity of persons going between them. The cars must not 
only be provided with couplers, but the couplers must be such that, 
when used, they will couple together automatically. If the cars hauled 
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or used by a carrier engaged in such commerce will not so couple, the 
law is violated, whether it is due to the character of the car, the kind 
of equipment used, or, in my opinion, the manner in which tracks em- 
ployés are required to use in coupling or uncoupling cars or making up 
trains are located or built. The ultimate end sought by the law is the 
coupling and uncoupling of cars used in interstate traific without the 
necessity of going between them. This is the test of the compliance 
with it. As repeatedly pointed out by the courts, especially the Su- 
prême Court in the Johnson Case, the design is to prevent the necessity 
of railroad employés going between cars in order to make a coupling, 
and thus protect their lives and limbs. The point to be accomplished 
by the law is that employés of railroad companies engaged in inter- 
state commerce shall not be required to go between the cars for the 
purpose of coupling or uncoupling them, and this would be circum- 
vented if the companies are permitted to so construct and maintain 
their tracks in yards or dépôt grounds, or other places where em- 
ployés are required in the course of their employment to couple or un-, 
couple cars, in such a condition that the cars used by them will not 
couple automatically with the equipment provided. 

I conclude, therefore, that the demurrer is not well taken, and 
should be overruled. 



INVERKIP S. S. 00.. Limited, v. LIND. 
(District Court, S. D. New York. Fébruary 4, 1910.) 

(Svllabus hy the Judge.) 

PEiNcrPAi, AND Agent (§ 23*) — Relationship— Evidence. 

Beld, that the question bas already in effect been dedded adversely 
to the allowance of such claim by this court and by the circuit court of 
appealB in Stoomtart, etc., Lloyd v. Llnd, 170 Fed. 918, and further that 
under the peculiar wordlng of the contracts, the respondent seems to hâve 
been acting altogether for himself and is not entitled to compensation for 
his services (rom the shlp owners. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. § 41; 
Dec. Dlg. § 23.*] 

In Admiralty. Actions by the Inverkip Steamship Company, Lim- 
ited, against Erik G. Lind, by the Falls Line Steamship Company, Lim- 
ited, against the same, by the Braemont Steamship Company, Limited, 
against the same, and by the Earl of Carrick Steamship Company, 
Limited, against the same. Decrees for libellants. 

Convers & Kirlin, for libellants. 
Wilcox & Green, for respondent. 

ADAMS, District Judge. Thèse various actions were brought by 
the libellants to recover the sums alleged to be due, respectively 
$340.32, $109.23, $78.34, $108.97 and $153.33, aggregating $630.09, 
deducted by the respondent frora the hire of the various steamships 

•For other cases Bee same toplo & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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mentioned cm claîms that services were rendered in collectîng large 
amounts f rom the Government for the owners. The libellants sue for 
the amounts on the theory that the respondent is liable to them for 
the same amount that he collected f rom the Government. The daims 
are based on the proposition that the charter parties on which the suits 
are brought were made by the libellants as owners of the vessels with 
the respondent as charterer, not as agent of the Government, and that 
the respondent did not act as agent for the libellants in coUecting the 
money for the reason that the libellants had no contract with, and 
therefore had no claim against, the Government. 

The contention on the part of the respondent is expressed in the 
answer in the first above entitled action as f ollows : 

"Seventli: Further answerlng, respondent allèges that as appears by In- 
spection thereof, respondent executed the charter party mentioned In the llbel 
as contracter thereunder for the Bureau of Equlpment of the Navy Bepart- 
ment of the United States ; that the cargo was provided by the U. S. Govern- 
ment for the use of the Navy, and the détention mentioned In the llbel was 
wholly due to the U. S. Government and Its offlcers ; that such détention was 
wlthln the contemplation and expectatlon of the parties when the charter was 
made, and by the charter It was provided as foUows: 'Demurrage, gênerai 
average and ail other clalms against the cargo to be settled by the Govei-nment 
at Washington ;' that It was agreed between libellant and respondent that the 
détention mentioned In the llbel constituted demurrage to be settled at Wash- 
ington by the Government under sald quoted clause, and that libellant would 
look to the U. S. Government for payment thereof, and not to respondent; 
that în considération thereof, and at the request of libellant, and actlng on 
behalf of libellant, respondent presented and submitted to the U. S. Govern- 
ment Uhellant's clalm of damages for said détention, and thereafter procured 
the allowance thereof by the U. S. Government at the sum of $9612.76, and 
collected sald amount f rom the TJ. S. Government ; that In so actlng, respond- 
ent, by agreement and understanding with libellant, acted as Uhellant's agent, 
and thereafter In accounting to libellant for sald collection, deducted the sum 
of $240.32 as a commission for his said services ; and that sald déduction was 
In accordance with settled and establlshed usage and custom well known to 
libellant." 

The other answers, with the necessary changes, were practically the 
same. 

The question to be determined therefore is, was the respondent en- 
titled to anything from the libellants for his services in coîlecting the 
amounts for them from the Government. It is conceded by the libel- 
lants that some services ■ were rendered but it is contended that the 
charters on which the libellants sue were charters between the libellants 
and the respondent to which the Government was not a party but that 
the respondent was the charterer and not an agent for the Government, 
and it is further urged that the respondent cannot successfully main- 
tain his claim, because the contention of the libellants has been estab- 
lished by a décision of the circuit court of appeals for this circuit in 
the case of Stoomvart Maatschafïy Nederlandsche Lloyd v. Lind, 170 
Fed. 918, 96 C.C. A. 134. 

Some distinctions between the contracts hère and those in the Stoom- 
vart Case are claimed. In the latter, the demurrage was to be paid by 
Lind, while hère it was provided: "13. Demurrage * * * to be 
settled by the Government at Washington" but in view of the language 
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of Judge Hougb in decidîng the Stoomvart Case, affirmed on appeal, 
■except with regard to the amount of damage, which was increased, 
there seems to be no appréciable différence. He said : 

"It cannot be doubted that thls action Is brought against the proper party 
respondent. ïhe form of the Nederland's charter party déclares that the ves- 
sel was fiired 'for account of the United States Government,' and the déposi- 
tions show that her owmers were Incllned to the opinion that their contract 
was with the Navy Department of the Government. But the facts are too 
plaln for spéculation or Inference. 

"Llnd & Co. were themselves not agents of the Navy Department, but con- 
tractors with that Department. 

"They had personally engaged to furnlsh transportatlon for certain coal 
belohging to the Navy, at a certain price per ton, and they hlred the Neder- 
land to effect a part of that transportatlon at a less prlce per ton. It is dlffl- 
cult to Imagine how agency can exist under such clrcumstances, yet if it does, 
and the charter In suit Is a contract with the Government, an action must lie 
upoii it (Inter alia) for the charter monles, and against the United States. I 
thlnk the statement of this proposition Its own réfutation. 

"It Is further urged for the défense that even if the contract In suit be with 
Llnd & Co. alone, the terms thereof forbld any action for demurrage because 
it was agreed in effect that ail demurrage clalms were to be 'settled in Wash- 
ington,' whieh phrase is asserted to mean that they were to be submitted to 
the judgment of some Naval Officiai, and to none other. 

"I can see no force lu this contention unless it be held that the contract 
Itself Is with the Government. If that were the case it might be reasonable 
consldering the gênerai Immunlty of the Soverelgn from légal pursult, to 
stlpulate for an arbltrator ; but If as I belleve that the charter party is with 
Llnd & Co. only, then that partnershlp must pay what demurrage bas accrued 
under the terms of contract,. and the stipulation regarding 'settlement in 
Washington' amounts to no more than an arbitratlon agreement, — far less 
strongly worded than the one usually found in the charters, which bas been 
repeatedly held not to oust the courts of theIr accustomed Jurisdlctlon." 

I think the décision cited governs this case. Under the peculiar 
wording of the contracts, the respondent seems to hâve been acting 
altogether for himself and cannot in any respect be deemed entitled to 
compensation from the libellants for collecting the money. 

Decrees for the libellants for the amounts speciiîed, with înterest. 
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UNITED STATES v. ILLINOIS CENT. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. April 5, 1910.) 

No. 2,000. 

1. Statxjtes (§ 241*) — Rtjles or Construction— Pénal Stattjtes. 

Althougli pénal laws and statutes in dérogation of tlie common law 
are to be construed strlctly, and not extended beyond ttieir plain mean- 
ing, yet tlie intention of tlie Législature must govern in the construction 
of pénal as well as other statutes, and they are not to be construed so 
strictly as to defeat the obvious intention of the Législature. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. § 322; Dec. Dig. 
§ 241.*] 

2. Railroads (§ 229*)— Safety Applianck Aot— Constbuction— Use of Cabs 

Not Couplinq Au'çomaticallt. 

A car duly equipped with automatic coupUng and uncoupling appara- 
tus, but whlch apparatus is rendered wholly inoperative tecause the car 
Ip loaded with lumber prcjectinsr over the uncoupling lever, so as to pre- 
Tent its opération in the movement of Interstate traffic. cannot be held 
to be a car equipped In compliance with the fédéral safety apnlianee act 
(Act March 2, 1893, c. 196, § 2, 27 Stat. 531 lU. S. Comp. St. 1901, p. 
3174]), wjiich luakes it unlawiul tu use ;uiy car in such rrattie not 
equipped "with couplers coupling automatically by impact and which 
can be uncoupled without the necessity of men going between the ends 
of the cars." 

[Ed. Note.— For other cases, see Railroads, Dec. Dig. § 229.* 
Duties of railroad companies to furnish safe appliances, see note to 
Felton V. Bullard, 37 C. C. A. 8.] 

In Error to the District Court of the United States for the Western 
District of Tennessee. 

Action by the United States against the Illinois Central Raihoad 
Company. Judgment for défendant, and the United States brings er- 
ror. Reversed. 

George Randolph, for the United States. 
C. N. Burch, for défendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
judges. 

KNAPPEN, Circuit Judge. This suit was brought for the recovery 
of the penalty of $100 provided by section 6 of the safety appliance 
act of March 2, 1893 (27 Stat. 533, c. 196), as amended April 1, 1896 
(29 Stat. 85, c. 87 [U. S. Comp. St. 1901, p. 3175]), and further 
amended March 2, 1903 (32 Stat. 943, c. 976 [U. S. Comp.. St. Supp. 
1909, p. 1143]), on account of an alleged violation of section 2 of that 
act, which makes it unlawful for any common carrier engaged in In- 
terstate commerce by railroad "to haul or permit to be hauled or used 
on its line any car used in moving interstate traffic not equipped with 
couplers coupling automatically by impact, and which can be un- 
coupled without the necessity of men going between the ends of the 
cars." The spécifie violation charged in the déclaration is that the car 
in question was hauled in interstate traffic "when the coupling and un- 

•Por other cases see same topic & § numbee la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
177 F.— 51 
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coupling apparatus on the 'A' end of said car was inoperative, the said 
lumber on said car, M., J. & K. C. No. 2Ji2, being loaded thereon so 
as to Project oui over the uncoupling lever on said end of said car, and 
prevented the opération of the uncoupling lever of said coupler, thus 
necessitating a man or men going between the ends of the said car 24^ 
and the car adjacent to couple or uncouple them, and when said car 
242 as above described was not equipped with couplers coupling auto- 
matically by impact, and which could be uncoupled without the neces- 
sity of a man or men going between the ends of the cars, as required 
by section 3 of the safety appliance act," etc. The clause following the 
italicized portion of the allégation quoted from the déclaration is not 
relied upon by the government as a substantive charge, but was in- 
serted rather by way of conclusion or statement of resuit, there being 
no daim on the part of the government that the coupling and un- 
coupling apparatus was inherently defective, the charge being simply 
that the coupling and uncoupling apparatus was rendered wholly in- 
operative by reason of the method of loading the lumber on the car. 

The défendant demurred to the déclaration for the.reasons, first, 
that it "does not charge or state that the coupling apparatus was de- 
fective or out of repair, the charge being that the car was loaded with 
lumber which projected over the uncoupling lever;" and, second, "be- 
cause the déclaration does not charge any facts showing a violation of 
the safety appliance act referred to." Other grounds of dçmurrer 
were assigned, but they are not material upon this review. The court 
below sustained the demurrer on the grounds above set out, and dis- 
missed the suit. To review this action the United States brings er- 
ror. 

The spécifie question thus presented is whether a car duly equipped 
with automatic coupling and uncoupling apparatus, but which appara- 
tus is rendered wholly inoperative by reason of the manner in which 
the car is loaded while being hauled in the movement of interstate 
traffic, is within the provisions of the safety appliance act. For the pur- 
poses of this hearing we may dismiss from considération the conten- 
tion of défendant that the déclaration fails to state a case, in that it 
does not charge that the lumber was willfully or negligently loaded by 
the défendant company so as to prevent the opération oif the lever. 
St. Louis, I. M. & S. Ry. Co. v. Taylor, 310 U. S. 281, 28 Sup. Ct. 
616, 53 Iv. Ed. 1061 ; United States v. Illinois Central R. R. Co., 170 
Fed. 543, 95 C. C. A. 638. In the Taylor Case it was held by the Su- 
prême Court, upon the case there presented, that the safety appli- 
ance act has supplanted the common-law rule of reasonable care on 
the part of the employer as to providing the appliances defined and 
specified therein, and imposes upon interstate carriers an absolute duty 
to maintain the appliances in conformity with the requirements of the 
act. In United States v. Illinois Central R. R. Co., supra, this court, 
distinguishing, as was thought, the case before it from the Taylor 
Case, and speaking through Judge Severens, said : 

"We are of opinion that, when the government has proved that a car laden 
for interstate traffic and with defective coupllngs has been hauled -ipon ita 
tracks, the railroad company is bound to prove exculpatory facts, such as 
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that ft fias used ail reasonably possible endeavor to perform Its duty to dis- 
cover and correct the fault." 

Therefore, whether liability for failure to maintain safety appli- 
ances in conformity with the act is absolute, or is dépendent upon nég- 
ligence, the défendant must equally be regarded, for the purposes of 
this hearing upon demurrer, as in default, provided its safety appli- 
ance equipment shall be held not to conform to the requirements of 
the act. The précise question presented by this record has not, so far 
as we hâve discovered, been passed upon by the courts. 

The crucial question whether a car, whose coupling and uncoupling 
apparatus is by the fault of the carrier rendered wholly inoperative 
(so far as concerns automatic opération and the dispensing with the 
necessity of men going between the cars for the purposes of coupling 
and uncoupling), because so loaded with lumber projecting over the 
uncoupling lever as to prevent its opération, shall be held to be a car 
"not equipped with coupiers coupling automatically by impact, and 
which can be uncoupled without the necessity of men going bet\reen 
the ends of the cars," dépends for its answer upon the degree of strict- 
ness with which the safety appliance act shall be construed in the re- 
spect hère involved. The gênerai rule is well settled that although 
pénal laws and statutes in dérogation of the common law are to be con- 
strued strictly, and not extended beyond their plain meaning, yet the 
intention of the Législature must govern in the construction of pénal 
as well as other statutes, and they are not to be construed so strictly as 
to defeat the obvions intention of the Législature. United States v. 
Lâcher, 134 U. S. 624, 10 Sup. Ct. 625, 33 L. Ed. 1080 ; United States 
v. Dillin (Sixth Circuit) 168 Fed. 813, 817, 818, 94 C. C. A. 337. See, 
aiso, Frank Unnewehr Co. v. Standard Life & Ace. Ins. Co. (decided 
by this court December 7, 1909) 176 Fed. 16. 

The rule of interprétation we hâve just referred to has béen author- 
itatively held to apply to the construction of this act in a case involving 
the effectiveness of the coupiing apparatus. See Johnson v. Southern 
Pacific Ry. Co., 196 U. S. 1, 17, 25 Sup. Ct. 158, 49 L. Ed. 363 (in 
which an engine was held to be a car within the meaning of the act in 
question), where it was held that although the coupler there in ques- 
tion would couple automatically with coupiers of their own kind, they 
did not comply with the act unless they could be coupled together au- 
tomatically by impact by means of the coupiers actually used on the 
respective cars to be coupled. There is no doubt that the requirements 
of the safety appliance act extend to cars originally equipped with the 
prescribed coupling apparatus, but which through the default of the 
railroad company hâve been used when inoperative by reason of being 
worn out or out of repair. St. Louis & S. F. R. R. Co. v. Delk (Sixth 
Circuit) 158 Fed. 931, 86 C. C. A. 95 ; United States v. Illinois Central 
R. R. Co., supra ; Voelker v. Chicago, M. & St. P. Ry. Co. (C. C.) 116 
Fed. 867, 875 ; Chicago, M. & St. P. Ry. Co. v. Voelker (Eightl/ Cir- 
cuit) 129 Fed. 522, 65 C. C. A. 226, 70 L. R. A. 264. 

In Philadelphia & R. Ry. Co. v. Winkler, 4 Pennewill (Del.) 387, 
56 Atl. 112, it was held that even if the engine tender (which was 
held to be a car within the meaning of the act) was equipped with 
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automatic coûplers, but was so connected with the "buU-nose" coupler 
that the coupling with other cars was not made automatically by im- 
pact, but so as to make it necessary for men to go between the ends of 
the cars to couple and uncouple them, the apparatus did not comply 
with the act of Congress. 

We can see no substantial différence in priiiciple, so far as concerns 
the question hère involved, between the case of a coupler temporarily 
inoperative by reason of being out of repair and one rendered equally 
inoperative because of the loading of the car in such way that the act 
of uncoupling could not be accomplished without the necessity of a 
man going between the cars. The latter case, which is presented hère, 
is equally within the mischief which the statute is designed to prevent. 

It is unnecessary to consider the case, suggested by defendant's 
counsel, of two cars loaded with materials of such length as to rest 
upon both cars and to extend wholly across the space between; no 
coupling or uncoupling being intended during transit. The record 
présents no such case. 

We are not impressed by the contention of défendant that the facts 
stated in the déclaration do not make it appear that it was necessary to 
go between the cars to effect an uncoupling, from the fact that such 
act could be accomplished by getting on top of the car and removing 
the lumber from over the lever. So long as the lumber was so loaded 
"as to project out over the uncoupling lever," and so as to "prevent the 
opération of the uncoupling lever, * * * ^-j^yg necessitating a man 
or men goihg between the ends of said car * * * and the car ad- 
jacent to couple or uncouple them," the automatic apparatus was 
wholly inoperative, and the situation during the existence of that state 
of facts was as much fraught with danger to the employé, and as 
much within the mischief the statute was intended to prevent, as if the 
car were not equipped with automatic devices. 

The judgment of the District Court must accordingly be reversed. 



NORTHERN PAC. RY. CO. et al. v. BOYD. 

(Circuit Court of Appeals, Ninth Circuit. Mareh 9, I&IO.) 
No. 1,729. 

1. RaILEOADS (§ 134*) CONVEESION BY LESSEE OF ASSETS Oï LESSOR— LlABIL- 

ITT TO CREDITOES OF LESSOR. 

The président of a rallroad company, wtio controlled a majority of ita 
stock, contracted to lease its property to anotlier company for 999 years, 
to sell to the lessee Its supplies and material on hand, and to delîver to 
It 51 per cent, of the stock of the lessor. By the agreement the lessor com- 
pany was to make an issue of mortgage bonds, a portion of which were 
to be retalned by the trustée to take up a prlor issue. The agreement 
was carried out, and the remainlng bonds so issued by the lessor, which 
constituted the greater part, were dellvered to the président of the lessor, 
and, as appeared ft-om the évidence, were retalned by him and his asso- 
ciâtes in payment for the stock they transferred to the lessee, which was 
valuable. Held, that such appropriation of the bonds of the lessor which 
would otherwise hâve been available for the payment of Its debts was a 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fraudulent diversion of Its property as against its ereditors and rendered 
the lessee whioh received the beneflt of such diversion liable for a debt 
of the lessor which was less tlian tlie value of the property eonverted, 
froui which it was not relleved by the fact that it afterward expended a 
larger sum in betterments and extensions of the leased road. 

[Ed. Note.— For other cases, see Railroads, Dec. Dig. § 134.*] 

2 Raileoads (§ 30*) — Reorganization— Participation of Stockholdbbs— 
LiABiLiiY of New Company foe Debts of Old Company. 

A reorganizatlon of an Insolvent railroad company, by which both its 
mortgage bondholders and its stockholders, in e>:change for their bonds 
and stocks, are given an interest in the new company, which purehases 
the property of the old company at a foreclosure sale made pursuant to 
such plan of reorganizatlon and by consent of the old company and its 
stockholders, Is fraudulent in law as to unsecured ereditors of the old 
company whose claims are left unpaid, and renders the new company lia- 
ble for the claims of such ereditors, who are not, under such circumstan- 
ces, represented in the foreclosure suit by the mortgagor nor precluded 
by the decree therein from showing in equity the fraud and collusion by 
which it was obtained, and the property of their debtor placed beyond 
their reach by légal process. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 30.*] 

3. Eqoity (§ 339*) — Answee Under Oath— Eb-fect as Evidence. 

While a sworn answer in equity, where oath Is not waived, becomes évi- 
dence of the facts well pleaded therein, allégations which are not of the 
facts themselves, but rather of the construction placed on such facts by 
the pleader, do not preclude the court from resorting to such facts and 
placing its own construction thereon. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 339.*] 

4. JuDGMENT (§ 515*) — Collatéral Attaok— Gbotjnds— Feaud and Collu- 

sion. 

A judgment which has been procured by the fraudulent contrivance of 
the debtor or the collusion of both parties is subject to collatéral attack 
by any one a stranger to the judgment who has been injuriously affected 
thereby. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 957 ; Dec. Dig. 
§ 515.*] 

5. Lis Pendens (§ 26*) — Purchase of Propeety— Right of Ceeditobs to Im- 

peach Jddgment for Fraud oe Collusion. 

The fact that a créditer of a mortgagor acquired his rights pending a 
suit to foreclose the mortgage does not preclude him from attacking the 
validity of the decree in such suit in equity ou the ground that It was 
fraudulent and collusive. 

[Ed. Note. — For other cases, see Lis Pendens, Dec. Dig. § 26.*] 

6. Judgment (§ 678*) — Pebsons Concluded— Pbivity— Sevebal Ceeditobs of 

Défendant. 

There is in gênerai no such privity between several ereditors of the 
same debtor that proceedings taken by one against the fund, the estate, 
or spécifie property to which ail must look for satisfaction, will ralse an 
estoppel against the others. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1197; Dec, 
Dig. § 678.*] 

7. Equity (§ 67*) — Lâches— Nature and Eléments. 

The doctrine of lâches rests upon équitable principles which are nei- 
ther arbitrary nor technical, and what amounts to lâches dépends largely 
upon the cii-cumstances of each particular case; the ultimate inquiry be- 

•For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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Ing as to on whlch slde would fall the balance of Justice In sustalnlng oi 
denylng the défense. 

[Ed. Note.— For other cases, see Equlty, Cent Dlg. §§ 191-198; Dec 
Dig. § 67.*] 

8. Equitt (§ 80*) — ^Lâches— EsTOPPEL to Invoke Défense. 

Where the party Interposing a défense of lâches bas caused or contrib- 
uted to the delay, he cannot take advantage of it. 
[Ed. Note. — For other cases, see Equity, Cent. Dig. § 237; Dec. Dig 

§80.*] 

9. Equitt (§ 82*) — Lâches— Facts Considered. 

Where the claim upon which the judgment of a eomplainant in a cred- 
Itors' suit is based was in almost continuons litigatlon for many years in 
various suits and proceedings, durlng most of which time It was being 
contested by défendant or its predecessor in interest with which it is in 
privity, the eomplainant held not chargeable with lâches which would de- 
feat the suit because of the delay which did not in any manner préjudice 
the défendant. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 236; Dec. Dig. 
§ 82.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Washington.' 

, Suit in equity by Joseph H. Boyd against the Northern Pacific Rail- 
way Company and the Northern Pacific Railroad Company. Decree 
for eomplainant (170 Fed. 779), and défendants appeal. Affirmed. 

' The Cœur d'Alêne Eailway & Navigation Company was organized under the 
laws of the territory of Montana in July, 1886, with authority to build and 
operate railroads in the territorles of Montana and Idaho. Before the end 
of that year it beeame indebted to William N. Spaldlng in the sum of $23,- 
675.85 for worls done and materlals furnished in the construction of its nar- 
row gauge railroad in the territory of Idaho, and on March 27, 1887, Spalding 
began an action in a court of Idaho against the company to recover that 
amount. On April 25, 1896, he obtained Judgment for $36,584.95. On an ap- 
peal to the Suprême Court of the state of Idaho, the judgment was affirmed 
on November 26, 1897. 5 Idaho, 528, 51 Pac. 408. In December, 1898, the ap- 
pellee herein, Joseph H. Boyd, brought an action against Spalding in a state 
court of Idaho alleging that he (Boyd) was the rightful owner of the judg- 
ment. The cause was removed by Spalding to the United States Circuit Court 
for the Northern District of Idaho. On May 21, 1901, the appellee obtained 
a deoree in that court adjudging that he was the rightful owner of the judg- 
ment. In September, 1903, to prevent the expiration of the judgment ob- 
tained on April 25, 1896, and subsequently affirmed, the appellee caused sum- 
mons to be issued in an action brought against the Cœur d'Alêne Company to 
revive the same. The Cœur d'Alêne Company caused the action to be removed 
to the United States Circuit Ctourt for the District of Idaho. On October 23, 
1905, judgment was rendered in favor of the appellee for $71,278.20, the 
amount of the original Indebtedness with accumulated interest and costs. A 
writ of error was sued ont to review that judgment in the Circuit Court of 
Appeals for thls circuit. It was afterwards dismlssed by stipulation. The 
présent suit was brought on September 20, 1906, by the appellee against the 
appellants to recover judgment against the Northern Pacific Railroad Com- 
pany for $71,278.20 and to hâve the judgment declared a lien on the property 
of the Northern Pacific Eailway Company. For convenlence, the corporations 
wlll be designated as they are in the briefs of counsel. The Cœur d'Alêne 
Eailway & Navigation Company will be called the "Cœur d'Alêne Company," 
the Northern Pacific Eallroad Company, the "railroad company," and the 
Northern Pacific Eailway Company, the "railway company." By the decree 
of the court below it was adjudged that the railroad company was indebted 
to the appellee in the amount sued for, with interest and costs, that the in- 

•Por other cases see same toplc & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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debtedness was a lien upon the property of the raîlway company, and that, on 
the failure of that company to pay It wlthin 30 days, the appellee might apply 
to the court for the appointment of a receiver. From that decree the présent 
appeal is taken. 

In March, 1887, when Spaldlng began his action agalnst the Cœur d'Alêne 
Company, that eompany's property consisted of a narrow gauge railway 33 
miles long, together wlth a steamboat Une In the then territory of Idaho. A 
mortgage, called in the record herein the "first mortgage," had, In the year 
1886, been placed upon the property to secure bonds to the amount of $360.- 
000, which had been Issued and sold to the publie. D. C. Corbin, the prési- 
dent of the Cœur d'Alêne Company, owned or controlled the majority of its 
capital stock of $500,000. On August 1, 1888, Corbin entered Into a contract 
with the rallroad company, by the terms of wliich the property of the Cœur 
d'Alêne Company was to be leased to the rallroad company for a period of 
999 years. The rallroad company was to pay as rental, under the lease, the 
interest on bonds to be issued by the Cœur d'Alêne Company, to the amount 
of $25,000 per mile of the road as it was then constructed, and as It was 
thereafter to be constructed, making a total issue of $825,000 on account of 
the 33 miles of road then built. $360,000 of thèse bonds were to be retained 
by the trustée, to retire, at their maturlty, the bonds of that amount already 
outstanding under the first mortgage. The rallroad company was to pay the 
Cœur d'Alêne Company $20,500 on account of expenses Incurred in making 
suTveys, etc., and was to purchase from the Cœur d'Alêne Company ail con- 
struction and operating materials and supplies on hand at the cash value 
thereof. Corbin agreed to cause to be transferred to the rallroad company at 
least 51 per cent, of the capital stock of the Cœur d'Alêne Company, "full 
paid and nonassessable." The rallroad company was to further covenant in 
the lease to provide a sinking fund for the rédemption of the whole of the 
new Issue of the bonds at maturlty ; the payments into that fund to begin 10 
years from the date of the lease. Pursuant to that agreement, the Cœur 
d'Alêne Company on September 1, 1888, executed its gênerai flrst mortgage to 
secure the issue of bonds as provlded for therein. The bonds were guaranteed 
by the rallroad comx>any in accordance with the agreement. $360,000 of them 
were reserved by the trustée and $465,000 of them were delirered to the prési- 
dent of the Cœur d'Alêne Company as provided in the mortgage. 

On September 14, 1888, the Cœur d'Alêne Company executed to the rallroad 
company the lease of its property. Four days later, there were transferred 
to the rallroad company by Corbin and other holdera thereof 5,100 of the 
shares of the capital stock of the Cœur d'Alêne Company, and on October 1, 
1888, the railroad company went into possession under the lease. By the 
terms of the lease, the net earnings of the leased property, after the payment 
of operating expenses, taxes, interest, and sinking fund charges, was to be 
paid as part of the rental by the railroad company directly to the stockhold- 
ers of the Cœur d'Alêne Company. On December 17, 1889, the railroad com- 
pany acquired from Corbin 4,400 adrtitional shares of stock of the Cœur 
d'Alêne Company, for which It paid ,$220,000, and a week later it acquired the 
remalning 500 shares from another stoekholder, paying therefor $30,000. It 
thus became the sole stoekholder of the Cœur d'Alêne Company. From Octo- 
ber 1, 1888, to August 15, 1893, the railroad company operated the Cœur 
d'Alêne Company's property under the lease. By June 30, 1889, its net earn- 
ings were $130,269.01. The next year they were $46,000.59. The year follow- 
ing there was a déficit of $36,381.19. The next year the déficit was $116,- 
704.43, and the year ending June, 1893, it was $84,049.65. During the years 
1889 and 1891, the road was rebuilt upon a standard gauge, and an extension 
of 16% miles in length was made by the railroad company. By the terms of 
the gênerai first mortgage, the railroad company was permitted to issue bonds 
to the extent of $25,000 per mile for each additlonal mile constructed. $413,- 
000 of the gênerai first mortgaee bonds of the Cœur d'Alêne Company were 
accordingly issued, and were delivered by the trustée to the railroad company 
to pay for the new construction. For thèse bonds the railroad company re- 
ceived In cash $411,507.50. Its expense in constructing the new road was 
$720,572.18, and in changing the narrow ganse road alreadv built to a stand- 
ard gauge, $151,696.90, for suryeys $11,768.04, and for equ'ipment, $23,459.61, 
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making a total of ?495,989.23 more than the sum It recelved from the sale oî 
the bonds, and the total bonded indebtedness of the Cœur d'Alêne Company 
was then $1,238,000 held by the puibllc. 

On August 15, 1893, the railroad company became insolvent, and on that 
date certain of its stoekholders flled a creditors' blll in the Circuit Court of 
the United States for the Bastern District of Wisconsin, and in that suit re- 
ceivers were appointed, who took possession of the railroad, its franchises, 
and assets, and the receivershlp was extended to other suits, brought In other 
districts, In whieh the company's property was sltuated. There were then out- 
standlng upon the company's property six mortgages. In October, 1893, there 
was def; It In the interest ou certain of thèse mortgages, and thereupon the 
trustée, the Farmers' Loan & Trust Company, flled its bill for foreelosure 
thereon in the United States Circuit Court for the Eastern District of Wis- 
consin. The receivershlp was extended to the foreelosure suit, and that and 
the suit upon the creditors' bUl were Consolidated. Simllar bills for foreelo- 
sure were flled by the trustée In other jurisdictlons in which the property was 
sltuated, and similar orders were taken in those jurisdictlons. Ou September 
1, 1893, the recelvers, under an order of court paid the semiannual interest on 
the bonds of the Cœur d'Alêne Company. On October 10, 1893, the trustée 
under the flrst mortgage and the gênerai first mortgage of the Cœur d'Alêne 
Company, together wlth H. H. Trowbrldge, as co-complainant, commenced a 
suit to marshal the assets of that company. On the same day recelvers were 
appointed. On August 24, 1895, the trustée commenced a suit in the same 
court for the foreelosure of the gênerai first mortgage of September 1, 1888, 
and on May 25, 1896, it commenced suit in the same court for the foreelosure 
of the flTst mortgage. The three sults were subsequently Consolidated. 

The receivers of the railroad company who took charge of its property In 
1893 found that the annual flxed charges exeeeded the net income of the 
property. A committee of the holders of the mortgage bonds, which had been 
formed in 1893, formulated a plan of reorganization. It was proposed to 
form a syndicale to furnlsh the cash requlred to carry out the plan, by the 
sale of stock in a new company. The syndicale agreed to furnlsh the amount 
of money requlred for the purpose of carrylng out the plan, in considération 
of the issuanee to them of 187,678 shares of the preferred stock, and 775,000 
shares of the common stock, and certain mortgage bonds of the new company. 
It was the expectation that the stock in the new company would be taken by 
the stoekholders of the railroad company. The plan for the reorganization 
recelved the assent of the holders of uearly ail the gênerai second, gênerai 
thlrd, and the Consolidated mortgage bonds, of more than 75 per cent, of the 
preferred stock, and a large majorlty of the common stock of the railroad 
company. Holders of preferred stock were required to pay $10 on each share 
deposlted by them, for which they were to recelve. upon the completlou of the 
organization, $50 in preferred stock trust certlflcates, and $50 in common 
stock trust certlflcates of the new company. The holders of common stock 
were requlred to pay $15 upon each share upon which they were to recelve 
$100 of common stock trust certlflcates of the new company. 

The Superior & St. Croix Kailroad Company, a corporation of Wisconsin, 
was acquired, and the name of the corporation was changed to the "Northern 
Pacific Railway Company," and its capital stock was Increased to $155,000,- 
000. This comxKiny was the new company contemplated in the plan of reor- 
ganization. In April, 1896, the Consolidated cause for the administration of 
the assets of the railroad company and the foreelosure of Its mortgages came 
on to be heard in the Circuit Court of the United States for the Eastern Dis- 
trict of Wisconsin, upon bill and answer, and decrees were entered that the 
railroad lands and properties subi cet to the lien thereof be sold. Similar ("i- 
crees were rendered in other courts, in which ancillary bllls had been flled. 
Under thèse decrees the railroad lands and property of the railroad company 
covered by the mortgages were sold, by a spécial master, to the railway com- 
pany. On July 27, 1896, the sale of the railroad property was eonflrmed, and 
on August 8, 1896, the sale of the lands was confirmed. By the terms of the 
agreement of July 13, 1896, the railway company became entitled to be in- 
vested with stock, bonds, and other property representlng the System of the 
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railroad company, so far as the same shotild hâve been aequlred by the reor- 
ganization managers, and wlth any balance of cash received by the reorgani- 
zation managers for the purpose of carrying eut the plans and agreement, 
which stock, bonds, and other property were to be transferred to the rallway 
companj as. considération for the issuance to the reorganization managers of 
ail the shares of the capital stock of the railway company, and of mortgage 
bonds of the rallway company as provided in the contract. The lands of the 
railroad company in Wisconsin, and Nortb Dakota east of the Missouri river, 
were not eovered by the mortgages whlch were foreclosed. 

On Rlay 25, 1896, the Farmers' Loan & Trust Company flled.a supplemental 
bill In the United States Circuit Court for the Bastern District of Wisconsin, 
alleging that elaims in the sum of several million dollars had been flled 
against the railroad company, and that judgments for more than $3,000,000 
were outstanding against it unpaid, and prayed that the said lands and other 
unmortgaged assets of the railroad company be sequestrated and sold to pay 
the credltors. A decree was rendered on this bill, and the unmortgaged assets 
were sold at public sale by the spécial master to the railway company. No- 
tice had been published in the leading newspapers of the varions states 
through which the railroad extended, including the states of Idaho and Wash- 
ington, notifying creditors to file their elaims. The sale was conflrmed Sep- 
tember ]6, 1899. At that time the railway company had become the owner 
of more than $100,000,000 of the total $102,046,316.58 of elaims approved and 
allowed by the spécial master in that suit. On October 27, 1899, the court 
ordered the payment to the railway company of $1,200,000 eut of the proceeds 
of the unmortgaged assets on account of sueh elaims. On October 16, 1896, a 
decree was rendered in the Consolidated cause pending against the Cœur 
d'Alêne Company in the United States Circuit Court for the District of Idaho, 
forecloslng both of the mortgages. On January 11, 1897, the property of the 
Cœur d'Alêne Company was sold to the railway company pursuant to the 
decree. The rallway company bid therefor the sum of $220,000. The sale 
was conflrmed on January 23, 1897. The railway company had previously ac- 
quired 359,000 of the 360,000 first mortgage bonds, paying therefor at par in 
cash, and had acquired the entire issue of 878,000 of the gênerai second mort- 
gage bonds, paying for each $1,000 thereof $1,000 in its own fuUy paid and 
nonassessaMe preferred stock. The indebtedness due upon the gênerai flrst 
mortgage bonds of the Cœur d'Alêne Company, amounting to $1,082,469.84, 
had been presented and allowed as a claim against the railroad company In 
the creditors' suit above referred to. As the owner of this indebtedness, the 
railway company received, pursuant to the decree of October 27, 1899, in the 
Circuit Court for the Eastern District of Wisconsin, the sum of $108,246.98. 

The appellee in the présent suit sought a decree declaring his judgment to 
be a llability of the railroad company, and a lien upon the property of that 
company from the time when it acquired the property of the Cœur d'Alêne 
Company ; that the decree of foreclosure through which the railway company 
acquired the properties of the railroad company be declared to hâve been 
fraudulent and vold as to him ; that it be decreed that the dividend o^ $108,- 
246.98 paid to the railway company on the distribution of the proceeds of the 
unmortgaged assets of the railroad company was an nnlawful and inéquitable 
diversion of the assets of that company ; and that the money so obtained be 
treated as a trust fund in the hands of the railway company to be charged 
with the payment of the appellee's judgment. And under his prayer for gên- 
erai relief the appellee sought to hold the railway company liable also for the 
further sum of $1,200,000, which it received from the unmortgaged assets. 
Upon the issues presented, and the évidence adduced, the trial court sus- 
tained the bill and decreed that the appellee bave a lien for the satisfaction 
of his judgment on the property formerly belonging to the railroad company, 
and now vested in the railway company by virtue of the foreclosure and sale 
hereinabove referred to, subject to the subsisting mortgages made by the 
rallway company thereon-, and that he is also entitled to hâve satisfaction of 
his judgment from the sums received as dividends by the rallway company 
from the unmortgaged assets of the railroad company. 
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Francis Lynde Stetsisn, Charles W. Bunn, Charles Donnelîy, and 
Edward J. Cannon, for appellants. 

George Turner and R. L. Edmiston, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
first question. to be considered is whether or not the railroad company 
ever became liable for the payment of the Cœur d'Alêne Company's 
debt to the appellee. The appellee présents several grounds on which 
it is asserted that liability exists. One of them is that the lease con- 
stituted a diversion and appropriation by the railroad company to its 
own use of the assets of the Cœur d'Alêne Company, such as to make 
it liable to the creditors of the latter company to the extent of the as- 
sets so diverted and appropriated. It was on this ground that the 
court below held that the railroad company became chargeable with 
the debt. Upon a careful considération of the question, we are not 
convinced that there was error in that conclusion. On August 1, 1888, 
an agreement was entered into between the railroad company and 
Daniel C. Corbin, who was then the président of the Cœur d'Alêne 
Company, and who owned and controlled a majority of its capital 
stock. He signed the agreement in his individual capacity, and not as 
président of the company. The agreement provided that Corbin should 
cause a lease to be executed to the railroad company of the property 
and franchises of the Cœur d'Alêne Company for a period of 999 
years ; that the rental therefor should be the payment by the railroad 
company of the interest on an issue of $825,000 of bonds, $360,000 of 
which were to be retained by the trustée to provide for the rédemption 
of an issue of an equal amount of bonds then outstanding against the 
property ; that, in addition thereto, the railroad company should pay to 
the Cœur d'Alêne Company $30,500, the expenses incurred by that com- 
pany in making surveys, contesting the right of way, and in work donc 
on a line between Wallace and the summit of the Bitter Root Range, 
and should also purchase from the navigation company ail construc- 
tion and operating materials and supplies on hand, at their cash cost ; 
and that Corbin should cause to be transferred to the railroad company 
at least 51 per cent, of its capital stock, "full paid and nonassessable." 
There was no provision whatever in the agreement as to the disposi- 
tion of the remainder of the bonds. 

On September 8, 1888, the board of directors of the Cœur d'Alêne 
Company had a meeting, at which a resolution was adopted in which 
it was recited that, whereas, the issue of stock and bonds of the com- 
pany .had been found insufHcient properîy to construct, complète, and 
equip the line of its railroad and its boats and vessels, there should 
be issued a séries of gênerai first mortgage bonds of the company to 
the amount of $835,000, of which $360,000 were to be used to retire 
the bonds already outstanding, and the remainder "for the purpose of 
making good the deficiency above set forth,'- and that a mortgage 
should be executed to secure said bonds. On September 14, 1888, the 
lease was executed. It recites that the board of directors of the Cœur 
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d'Alêne Company, for the purpose of repaying money owiiig by it, 
and used in the construction of its railroad, has authorized the issuance 
of bonds, $360,000 thereof to be retained by the trustées to retire the 
outstanding bonds of that amount, $465,000 thereof having been first 
certified by the trustée, to be, with the coupons thereto belonging, by 
it redelivered to the company. The îease provides that the annuaî 
rental received shall consist of the entire net earnings of the property 
after paying ail expenses of operating the same, and carrying on the 
business thereof, including ail taxes and assessments, payments on in- 
cumbrances, interest and sinking fund, ail mortgage bonds, and the 
expenses of repairing and replacing the railroad and premises. It also 
provides that the lessee shall pay ail cost and expense of operating, 
maintaining, and transacting the business of the demised property, or 
in any manner connected with, arising out of, or appertaining to the 
business and the opération or management thereof, and shall indemnify 
the lessor from and against any and ail charges, cost, expenses, suits, 
damages, demands, and claims of any and ail kinds whatsoever, arising 
out of or in any manner appertaining to or connected with the main- 
tenance, opération, or management of said demised property during the 
existence of the Iease. 

The appellant contends that the $465,000 of bonds were issued, certi- 
fied, and delivered to the Cœur d'Alêne Company to be used in the 
payment of its debts. The appellee contends that they were issued and 
delivered to Daniel C. Corbin for and on behalf of himself and his as- 
sociâtes as the considération for the 5,100 shares of stock which he 
delivered to the railroad company. Tliis is a crucial question in the 
case, and one upon which the évidence is not altogether clear. It is 
shown from the books of the trustée that on October 29, $200,000 of 
the bonds, and on the following day $865,000 thereof, were delivered 
to D. C. Corbin, "président of the Cœur d'AIene Company." Corbin 
was called as a witness for the appellee. He was then 70 years of âge, 
and his memory as to transactions which occurred 33 years before 
was uncertain. He testified, however : 

"I think the agreement was that the Northern Pacific undertook to pay, if 
there was any Indebtedness. We certainly dld not. I made the sale, and It 
was, so to speak, I turned over the stocks to the Northern Pacific Éailway 
Company, and got the priée that was to be paid for It. After that I had noth- 
ing to do with it. I immediately left the company, and I do not remember 
that I had anything to do with It except when I was in New York." (This 
must hâve been at the time when he received the bonds.) 

He further testified, in answer to the question whether he or his 
associâtes received any benefit from the gênerai first mortgage : 

"No, I should think not. I présume it was used, probably to pay us, I pré- 
sume. I know we got our money." 

Again he testified : 

"I do not think we received any tonds unless possîbly we might hâve re- 
ceived bonds with an agreement for somebody to talîe them ofi" our hands and 
pay us the money, because I never had any bonds. * * * If they ever 
came into my hands, they just passed through my hands. I never had any, I 
am qulte sure of that." 



812 177 FEDERAL REPORTER. 

M P. Martin, formerly assistant gênerai auditor of tlie railroad 
Company, in answer to the question, "Where did thèse $465,000 bonds 
go ; who got them ?" said : 

"I suppose the promoters of that enterprise did. Q. That is, Mr. Corbin 
and his associâtes? A. Yes, sir. Hls rights and so on were worth something. 
Q. He did get that wheu he sold out as part of the considération for tbe sale 
of the road? A. He and hls associâtes certalnly ought to get it. There were 
some other things. He had some surveys, I belleve, that the Northern Pacific 
(pald) for, and also some stock of material that the Northern Pacific paid 
for." 

The testimony so far, it is to be admitted, leaves it uncertain whether 
the bonds were turned over to the company to be used in payment of 
its debts, or were delivered to Corbin and his associâtes in payment for 
their 5,100 shares of stock. But it seems clear that, unless the railroad 
company paid for the stock in the manner so indicated, it never paid 
for it at ail. Counsel for the appellant contends that the considération 
for the stock was the guaranty of the railroad company to pay the 
bonds and the interest thereon. But this does not impress us as an 
adéquate explanation of the transaction. In the agreement between 
Corbin and the railroad company, it was stipulated that the payment 
of the interest and principal of the bonds by the railroad company 
was to be the rental for the use of the demised property, and there is 
nothing in the testimony or in any of the instruments to show that 
the railroad company's guaranty was to be the considération for any- 
thing other than for the use of the property. At the time when the 
lease was made, the Cœur d'Alêne Company owned and was in posses- 
sion of a property, the value of which evidently largely exceeded the 
company's indebtedness. Before and at that time the property was 
producing net earnings of 8 per centum upon $1,000,000 of capital stock. 
During the first 21 months of the term of the lease, the net earnings 
were $176,000. The cost of the property is not definitely shown, but 
it would seem from the testimony of Corbin that it was something 
above the amount realized on the first mortgage bonds of $360,000. 
Corbin was unable to state whether the total cost was less or more 
than $400,000, and we may assume that it was approximately that 
sum. The 5,100 shares of stock transferred to the railroad company 
were valuable, therefore, and it is not conceivable that the owners 
thereof would hâve parted with them without receiving in return a 
substantial équivalent. That the stock was valuable is further shown 
by the fact that the railroad company, after it had acquired the ma- 
jority thereof, purchased the remainder at a cost of $250,000. After 
the lease the Cœur d'Alêne Company possessed nothing subject to exé- 
cution, save its interest in the rental reserved. By April 3, 1889, ail 
of the directors and officers of the Cœur d'Alêne Company had re- 
signed, and their places had been filled by officers and employés of the 
railroad company. The président of the railroad company became the 
président of the Cœur d'Alêne Company. On May 29, 1889, the direct- 
ors of the Cœur d'Alêne Company declared a dividend of 6 per cent, 
to its stockholders. More than one-half of this was payable to the 
railroad compa.iy as the principal stockholder. From and after that 
date, although for a few months there were net earnings of the leased 
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property, there is no évidence that any dividend was ever declared, or 
that any meeting of the directors of the Cœur d'Alêne Company was 
ever held. It would seem that there was no occasion for further meet- 
ings, for the whole of that company's possessions and the majority of 
its stock had been transferred, and the remainder of its stock was soon 
thereafter transferred to the railroad company. 

It is a signifîcant fact that, about .a month after the lease was made, 
the railroad company, which then had the control of the Cœur d'Alêne 
Company, permitted Corbin to receive the bonds, and that, so far as 
the évidence shows, neither the Cœur d'Alêne Company nor the rail- 
road company ever took any interest in or supervised or even con- 
sidered the question of the disposition thereof. If, as contended by 
the appellant, those bonds were to be used in paying the debts of the 
Cœur d'Alêne Company, it behooved the railroad company to see that 
they were so used, in order that such debts might not .thereafter be 
enforced against the rental which the railroad company had covenanted 
to pay, rental that was nominally to be paid to the Cœur d'Alêne Com- 
pany, but of which in reality more than one-half was then payable, and 
eventually ail was to be paid to the railroad company as the sole stock- 
holder. Although there were spécial meetings of the directors oî the 
Cœur d'Alêne Company after the exécution of the lease, in none of 
them was any mention made of the $465,000 in bonds which were de- 
livered to Corbin. It seems clear that no portion of those bonds was 
in fact used to pay debts of the Cœur d'Alêne Company. Ail thèse 
considérations tend to the conclusion that the understanding was that 
the bonds were to be delivered to Corbin in considération of the trans- 
fer of the property and of the control of the stock, and for the in- 
dividual use of Corbin and his associâtes, and not for the benefit of the 
Cœur d'Alêne Company. 

In brief, viewing the whole transaction, and looking through the 
formto the substance thereof, we are'of the opinion that the évidence 
sustains the conclusion that the mortgage, although it was authorized 
and executed by the Cœur d'Alêne Company, was procured by the rail- 
road company, with the intention to use a portion of the proceeds 
thereof to buy the stock of the mortgaging company. In other words, 
by agreement with, and with the consent of Corbin and his associâtes, 
the railroad company used a portion of the assets of the Cœur d'Alêne 
Company for its own purposes, and the Cœur d'AIene Company nev- 
er received the same or the benefit thereof. The fact that Corbin 
and his associâtes participated in the transaction and in the diversion 
of the assets of their company does not relieve the railroad company, 
which was the beneficiary, and which in this indirect way obtained the 
proceeds of a portion of the bonds, from its liability to answer as for 
a diversion of the assets. To this state of facts, the doctrine of the 
décision in Chicago, etc., Railway Co. v. Chicago Bank, 134 U. S. 276, 
10 Sup. Ct. 550, 33 L. Ed. 900, is applicable. In that case the court 
said: 

"ïlie properties of a corporation eoustitute a trust fund for the payment of 
its debts ; and, vvlicre there is a misappropriation of the funds of a corpora- 
tion, equity, on behalf of the creditors of such corporation, will follow the 
funds so diverted. The Jlllwaukee Company from securities on the propeili- 
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of the Paclflc Company received nearly $3,000,000. Part It used for the ben- 
eflt of the lessor company, and part It approprlated to Its own beneflt. Can 
It do this and let the lessor eompany's debt go unpaldî Bquity answers this 
question in the négative." 

Nor is the appellant relieved from the application of that doctrine 
by the fact that, after taking possession under the îease, the railroad 
company spent for betterments and extension of the Cœur d'Alêne 
Railroad a sum of money in excéss of the amount of the bonds so 
diverted. Answering a similar proposition in the case above cited, 
the court said : 

"The mlsappropriatlon gave to the bank at the time at which it was made 
the right to pursue the misappropriated proceeds Into the hands of the llil- 
wankee Company. That right the Milwaukee Company could net thereafter 
defeat by spendlng money on the property of the Pacific Company ; and it 
vs^as unneçessary to enter into any inquiry as to the reasons for this subsé- 
quent expenditure, or as to how far the necessities of its own business on the 
through line frôm Chicago to Omaha compelled further improvements on that 
portion of the line east of the Mississippi river." 

Having reached the conclusion that the sum due the appellee be- 
came a debt of the railroad company, the question arises whether the 
railw'ay company has succeeded to the obligation to pay it. One of 
the grounds on which it is asserted that the obligation rests is that the 
foreclosure proceedings by and through which the railway company 
acquired the property of the railroad company were in equity fraudu- 
îent as to the appellee because consummated pursuant to a previous 
collusive agreement between the bondholders and the stockholders of 
the railroad company, whereby the latter were permitted to retain an 
interest in the property acquired by the railway company on the fore- 
closure. In Louisville Trust Co. v. Louisville, etc., Ry., 174 U. S. 674^ 
19 Sup. et. 837, 43 L. Ed. 1130, the court said : 

"Assuming that foreclosure proceedings may be carried on, to some extent 
at least, in the interests and for the* beneflt of both mortgagee and mortgagor 
(that is, bondholder and stockholder), we observe that no such proceedings 
can be rightfully carried to consummation which recognize and préserve any 
interest in the stockholders without also reeognizing and preservlng the in- 
terests not merely of the mortgagee, but of every créditer of the corporation. 
In other words, if the bondholder wishes to foreclose and exclude inferlor 
llenholders or gênerai unsecured creditors and stockholders, he may do so ; 
but a foreclosure which attempts to préserve any interest or right in the 
mortgagor in the property after the sale raust neeessarily secure and préserve 
the prier rightg of gênerai creditors thereof. This is based upon the familiar 
rule that the stockholder's interest in the property is subordinate to the 
rights of creditors ; flrst of secured, and then of unsecured, creditors. And 
any arrangement of the parties by which the subordinate rights and interests 
of the stockholders are attempted to be secured at the expense oî the prier 
rights of either class of creditors cornes within judicial denunciation." 

Does the évidence show that the foreclosure proceedings were had 
under an understanding or agreement, whereby there was to be and 
was recognized and preserved any interest in the stockholders of the 
railroad company in the property? There is no question but that the 
foreclosure decree was entered upon the consent of ail the parties to 
the suit. The suit had been commenced on October 18, 1893. It had 
rested upon the demurrer of the railroad company since April 2, 1894. 
On April 37, 1896, the date of the decree, the railroad company fîled 
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its answer admitting the allégations of the bill of complaint and setting 
forth the facts necessary to permit a decree without référence to a 
master. The interveners allied with the railroad company did the 
same thing, and on the same date. Up to that time there had been 
résistance to the foreclosure on the part of the railroad company. In 

1893, after the railroad company had gone into the hands of receivers, 
and a new board of directors had been elected, the company filed a 
pétition for the removal of the receivers, alleging that it was through 
the mismanagement of the former executive- officers of the railroad 
company, who subsequently had been appointed receivers, that the 
company had become involved in financial diiifîculties. In January, 

1894, the directors issued to the stockholders a printed circular reit- 
erating such charges of mismanagement, calling upon the stockhold- 
ers to protect their interests, advising them that, if properly protected, 
they "can secure équitable terms in any reorganization," and stating 
that the directors "propose to secure justice for the stock," by bring- 
ing suits for the recovery of large sums of money improperly spent, 
and diverted, and suggesting that stockholders contribute $12.50 per 
hundred shares to support the measures thus indicated. The gênerai 
and harmonious assent to the foreclosure decree was the resuit of the 
reorganization scheme promulgated March 16, 1896, whereby the rail- 
road was to be bought at foreclosure by a new company, which was to 
retire the old bonds with new ones and retire the stock of the railroad 
company by issuing in exchange therefor shares in the new company. 
As considération for shares of the new company, holders of preferred 
stock of the old company were to pay $10 per share for new preferred 
and common stock, and holders of the common stock were required 
to pay $15 per share for common stock in the new company, and stock- 
holders were allowed stock in the new company upon thèse terms, 
only on condition that they surrendered their stock in the old. The re- 
organization scheme was an agreement made by the reorganization 
committee as party of the first part; the Mercantile Trust Company, 
party of the second part ; J. P. Morgan & Co., party of the third part ; 
the holders of mortgage bonds of the railroad company, holders of 
certificates of the Mercantile Trust Company for gênerai second, 
gênerai third, and Consolidated mortgage bonds, holders of collatéral 
trust notes and dividend certificates of the railroad company and the 
mortgage bonds of varions branch railroads of the railroad company, 
and holders of the preferred and common stock of the railroad com- 
pany, "who shall become parties to this agreement," parties of the 
f ourth part ; the Deutsche Bank of Berlin, as depositary, party of the 
fifth part; and a committee, on behalf of various interests in the rail- 
road company, called the Protective Committee, "in évidence of their 
active support of the reorganization thereof , according to the plan pro- 
vided herein," parties of the sixth part. 

It is évident that the scheme was inspired by the désire to maintain 
the integrity of the railroad System. .There were many difficulties in 
the way of accomplishing this. There were 15 subsidiary roads con- 
trolled by as many différent corporations and subject to liens of dif- 
férent ranks, which were held by numerous bondholders. There were 
holders of first mortgage bonds on distinct portions of the System and 
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holders of gênerai mortgage bonds upon the whole system and numer- 
ous stockholders whom it was desired to protect and whom, on ac- 
count of the complication of the situation, it was decided to protect 
by allowing them a substantial interest in the reorganized company. 
Counsel for the appellant admit that only by the plan adopted or one 
substantially similar could the property hâve been placed upon a sound 
financial basis. 

It is shown that the agreement was carried out according to its 
terms, that the new company was acquired and its name was changed 
to Northern Pacific Railway Company, that it became the purchaser 
of the property at the foreclosure sale, that it paid therefor the old 
bonds which had been vested in it under the reorganization, and issued 
its own stock for delivery to the stockholders who complied with the 
terms of the reorganization scheme. After the foreclosure decree, and 
in July, 1896, an agreement was made between the railway company 
and J. P. Morgan & Co., whereby the former was to issue and deliver 
to the latter $75,000,000 in preferred stock, $80,000,000 in common 
stock, $130,000,000 in prior lien bonds, and $60,000,000 in gênerai lien 
bonds, amounting in ail to $345,000,000. The agreement stipulated 
that the said securities were of that value, and it provided that the 
securities and properties theretofore or thereafter received by J. P. 
Morgan & Co. pursuant to the agreement should be vested in the rail- 
way company, and it declared that it was the intention of the agree- 
ment and of the parties thereto that the railway company should be- 
come and be the suitable agency contemplated in said plan and agree- 
ment for the ownership and opération of the properties acquired and 
to be acquired pursuant to said plan and agreement. The évidence 
shows that this plan also was fully carried out. In brie f, the bond- 
holders received new bonds secured by the same property and per- 
mitted their old bonds to be used for the purpose of foreclosure, and 
to enable the stockholders to buy the property for their own use, the 
same to be held by a new company, composed of the stockholders of 
the old. 

But it is urged that the appellant's answer dénies, and that the évi- 
dence fails to show any fraudulent intent on the part of those who 
were engaged in the reorganization scheme, and the transactions 
which attended and followed it, that the reorganization agreement re- 
quired stockholders of the railroad company as â condition to the is- 
suance to them of stock in the new company to pay on the exchange 
of preferred. stock $10 per sbare, and on the exchange of common 
stock $15 per share, and that this was as much as the new stock was 
worth, and that the transaction was in efïect a purchase of the new 
stock at no less than its actual value. So far as the intent is concerned, 
it may be conceded that there is absence of évidence of actual fraudu- 
lent intention. But where the efïect of such a transaction is to exclude 
creditors from recourse to property which should hâve been subject 
to their claims, the law will hold it fraudulent as to them, no matter 
what may hâve been the actual purpose thereof. Nor are we con- 
vinced that the transaction whereby the new stock was issued was in 
efïect a subscription to and a payment for new stock at its full value. 
It is not in évidence that any outsiders were allowed to take stock in 
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the new company at those figures, and it is a significant fact that pre- 
ferred stockholders were given the right to exchange on the payment 
of the $10 per share, while the common stockholders were required 
to pay $15. The évidence is that the preferre'd shares were at ail times 
of twice the value of the common. In the agreement of July, 1896, 
it was stipulated that the value of the property transferred to the new 
company was $311,000,000. It is not disputed that the railroad com- 
pany's property had cost, up to August 31, 1896, $241,067,769.91. Its 
bonded indebtedness, principal and interest, was $152,334,450.50. The 
first trial balance of the receivers shows that the stocks and bonds 
and securities of other companies owned by the railroad company at 
the time it went into the hands of the receivers was $128,609,536.30, 
and that the contingent liabilities for branch roads was $45,144,000. 

Again, it is to be observed that the railway company bid the prop- 
erty in for $12,500,000, subject to liens of mortgages superior to those 
on which the foreclosure was had, aggregating about the sum of $44,- 
000,000, and subject to receiver's certificates and costs of about $5,000,- 
000, making the total cost to the railway company about $61,500,000. 
In addition to this, it acquired the $3,600,000 cash which was turned 
over to it. By the cancellation of the $12,500,000 of mortgage bonds 
used in payment for the property at the foreclosure sale, there was left 
in the hands of the reorganization committee about $87,000,000 in un- 
canceled bonds which were afterwards turned over to the railway com- 
pany. They formed the principal portion of the claim which the rail- 
way company presented against the unmortgaged assets of the railroad 
compan3^ From thèse figures it will be seen that, if the cost of the 
company's property represented its full value, it had an excess of as- 
sets over liabilities of $88,733,319.41. We are of the opinion that the 
market price of the stock at that time, owing to the attendant condi- 
tions, should not be taken as the measure of its value. The first year 
after the reorganization the railway company earned a surplus of 
$489,828.90. Out of the earnings of the second year, dividends of 
$3,000,000 were paid, $811,709.35 were spent in betterments on the 
road, and a surplus of $2,897,847.60 was set aside. From that time the 
earnings of the road were greatly increased. Thèse facts, together 
with the évident solicitude of the Protective Committee to protect the 
stock, and the fact that the stockholders deemed it to their advantage to 
avail themselves of the protection, lead to the conclusion that by the 
foreclosure, the reorganization, and the transfer of the property to 
the railway company, a substantial benefit was secured to the stock- 
holders of the railroad company. In the circular of January, 1894, 
it was said : 

"If properly protected, stockholders can secure équitable terras In any re- 
organization. Let the law and the terms of the bonds be what they may, the 
fact is that an actual foreclosure of the Consolidated mortgage and the sale 
of the road would involve so niuch time and trouble as to make it practically 
impossible. The question as to the land grant, the claims of holders of pre- 
ferr"ea stock and others of equal importance, make It essentlal that the rights 
of the stockholders be not ignored. * * * While recognlzing the superior 
claims of the bonds, the directors propose to secure justice for the stock." 

From a considération of the proceedings in the foreclosure suit, 
whereby was evidenced the gênerai assent of ail parties in interest to 
177 F.— 52 
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a decree of foreclostire, and the antécédent, ■ concurrent, and subsé- 
quent documents and agreements, the conclusion seems inévitable that 
the parties to the agreement aimed to and did avoid the "actual fore- 
closure" which was deprecated in the circular, and that the foreclosure 
which was had was a foreclosure in form and not in substance, that 
it was but the means adopted for reorganization, to take the road and 
the property out of the hands of the receivers, to protect the lienhold- 
ers, to relieve the property of the burden of the unsecured indebted- 
ness, and also to protect the stockholders, and that it did in f act 
produce ail thèse results. 

But the appellant contends that no agreement of any kind for sale 
of the stock of the railway company or any part thereof to the. stock- 
holders of the railroad company was proposed or made until after the 
publication of the plan and until after the syndicale subscribers by their 
contract had become bound to purchase the stock. We think this 
statement is not altogether sustained by the record. It is true that the 
appellant so alleged the facts in its answer to the bill, and, inasmuch as 
by the bill an answer under oath was not waived, the answer which 
was made under oath became évidence of the facts well pleaded 
therein. But the answer as to this particular matter may be regarded, 
not as a statement of the facts, but as the construction which the ap- 
pellant placed thereon. We are not precluded from resorting to the 
agreement of reorganization and other papers to détermine what is 
their purport and eiïect. We find nothing therein to indicate that the 
syndicale subscribers ever by contract became bound to purchase the 
stock. In the plan of March 16, 1896, it is recited that a syndicale 
has been formed to provide the cash estimated to be necessary to carry 
out the terms of the plan of reorganization, and to furnish the new 
company with cash for working capital in the further sum of $5,000,- 
000 for the use and betterment of its property ; but the instrument is 
silent as to the method by which such funds were to be obtained, and 
it clearly contemplâtes the issuance of new stock to the holders of the 
old, afld by varions provisions recognizes the rights of the stockhold- 
ers of the old company, and makes provision for their protection. 

But assuming it to be true that the syndicale subscribers did become 
bound to purchase the stock, that fact does not materially aller the 
complexion of the transaction. If they became so bound, theirs was 
a contingent liability only — a liability which, in view of the value of 
the contemplated holdings of the new company, they might safely in- 
cur. The important fact is that the syndicale did not in fact purchase 
the new stock, and that the right of the stockholders of the old com- 
pany to acquire the same was recognized from the first. The stock- 
holders were represented by the Protective Commitlee in the reorgani- 
zation scheme. They came into the scheme, and they became the 
owners of the new stock in pursuance thereof. In brief, by the re- 
organization the property of the old company was transferred to the 
new, and the stockholders of the old company became the stockholders 
of the néw, having al ail limes retained an interest as stockholders. 
Under this state of facts, the appellee has the right to look to the new 
company for the payment of his judgment. In Railroad Company v. 
Howard, 7 Wall. 392, it was held that a sale under foreclosure of 

1 19 L. Ed. IIT. 
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mortgage of an insolvent raiiroad company, expedited and made ad- 
vantageous by an arrangement between the mortgagees and the stock- 
holders, whereby, after payment to the mortgagees of a percentage of 
the debts due them, the stockholders of the company were to receive 
the residue of the proceeds, was fraudulent as against the gênerai un- 
secured creditors, notwithstanding that the road was mortgaged far 
above its value and on a sale in the open market did net bring enough 
to pay the mortgage debts, so that in fact if there had been an ordinary 
foreclosure, without arrangement between the mortgagees and the 
stockholders, the whole proceeds of the sale would hâve belonged to 
the mortgagees. Said the court : 

"Equity regards the property of a corporation as held In trust for the pay- 
ment of the debts of the corporation, and recognizes the rlght of creditors to 
pursne It into whosesoever possession It may be transferred, unless it has 
passed into the hands of a bona flde purehaser, and the rule is well settled 
that stoclvholders are not entitled to any share of the capital stock, uor to any 
divldend of the profits until ail the debts o( the corporation are paid." 

In addition to the right of recourse against the railway company 
on the theory that its stockholders retained an interest in the property 
transferred upon the reorganization, the court below sustained the 
right of the appellee to resort to the sums received by the railway com- 
pany out of the proceeds of the unmortgaged property of the raiiroad 
company, to wit, the $1,200,000 received by the railway company on 
its holdings of the uncanceled bonds of the raiiroad company, and the 
dividend of $108,000 received by it on the uncanceled bonds of the 
Cœur d'Alêne Company. The unmortgaged property of the raiiroad 
company was administered under the supplemental bill filed on May 35, 

1896, by the Farmers' Loan & Trust Company, in which, as trustée, 
it alleged that there were certain lands of the raiiroad company not in- 
cluded in the mortgages, and that the trust company was a judgment 
creditor of the raiiroad company, and it prayed that the court ad- 
minister and distribute the unmortgaged assets. The raiiroad com- 
pany and ail parties to the original bill answered the supplemental bill 
on the day on which it was filed, admitting the truth of ail the alléga- 
tions thereof. Thereupon followed an order for the sale of the un- 
mortgaged land, a sale of the same to the railway company, a decree 
by consent confirming the sale, a report by the master of the allowance 
of claims, and an order distributing the fund in accordance thereyvith. 
The debts proven before the master aggregated $98,032,938.53, of 
which $197,030.42 were allowed to outside parties in small amounts, 
and the remainder was allowed to the railway company on the bonds 
held by it, and on other indebtedness which it had acquired as part of 
the reorganization scheme. Upon thèse proofs of debt it received the 
dividend of $1,200,000. The dividend of $108,346.98 was paid on a 
claim of $1,082,469.84 based on the following facts. On January 11, 

1897, the property formerly belonging to the Cœur d'Alêne Company 
was sold on foreclosure to the railway company for $320,000. The 
railway company at that time had acquired $359,000 of the $360,000 
of the fîrst mortgage bonds and the entire issue of $878,000 of the sec- 
ond mortgage bonds ; the former having been paid for in cash at par, 
and the latter by the nonassessable preferred stock of the railway com- 
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pany. The différence between the total amount of the bonds so held 
by the raiiway company and the sum which it bid on the property was 
presented by the raiiway company as a claim against the railroad com- 
pany. We find it unnecessary to enter into a discussion of the numer- 
ous questions involved in this branch of the controversy for the rea- 
son that in our judgment the decree of the Circuit Court is sustain- 
able on the ground already indicated. 

So far as it concerns the right of the appellee to pursue the property 
transferred to the new company by the reorganization, the relief 
which the appellee seeks may be accorded under the doctrine of the 
décision in Johnson v. Waters, 111 U, S. 640, 4 Sup. Ct. 619, 28 L. 
Ed. 547, which is thus expressed: 

"In such cases the court does not aet as a court of review, nor does It in- 
quire into any Irrêgularity or errors of proceeding in any other court ; but it 
will scrutinize the conduct of the parties, and, If it finds that they hâve been 
gullty of fraud in obtaining a judgment or decree, it would deprive them of 
the beneflt of it, and of any inéquitable advantage which they hâve derived 
under it." 

The purpose of the présent suit is to deprive one of the parties to 
the foreclosure suit of a benefit which it derived under the decree 
therein. It is to require the raiiway company, which obtained the 
property as the resuit of the decree and the agreement and understand- 
ing of the parties whereon it was based, to dévote a portion of the 
property so obtained to the payment of the claim of one who was 
equitably entitled to receive the same out of the property so trans- 
ferred. It is true that a decree of foreclosure is conclusive and binding 
as to ail questions properly in issue between the mortgagor and the 
mortgagee, and that a créditer of the mortgagor is in privity with him 
as to ail such issues, so that lie, as well as the mortgagor, is bound 
by the decree, for the reason that his claim upon the mortgagor's prop- 
erty is derived through the mortgagor and is subject to ail previous 
liens or préférences or conveyances made in good faith. But where the 
mortgagor by agreement with the mortgagee assumes an attitude 
hostile to that of the creditor, whereby the creditor is deprived of his 
rights, the latter is no longer represented by the mortgagor, nor is he 
precluded thereafter from advancing the charge of fraud against one 
who thus inequitably obtained an advantage by the decree. Moran v. 
Hagerman, 12 C. C. A. 239, 64 Fed. 499. 

In Black on Judgments, § 605, it is said : 

"It is now well settled upon hlgh authority that, where no fraud or collu- 
sion Bas been shown in the recovery of a judgment, such judgment is conclu- 
sive of the fact and the amount of Indebtedness of the judgment debtor, and 
It cannot be coUaterally impeached by thlrd persous in a subséquent suit 
where such Indebtedness Is called in question." 

In support of that proposition, the text-writer cites the leading case 
of Candee v. I^ord, 2 N. Y. 269, 51 Am. Dec. 294, in which the court 
said : 

"In creating debts, or establishing the relation of debtor and creditor, the 
■debtor Is aecountable to no one uuless he acts mala flde. A judgment, there- 
fore, obtained against the latter without collusion, is conclusive évidence of 
thé relation of debtor and creaitor against others. * • * where, how- 
ever, fraud is established, the créditer does not claim through the debtor but 
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adversely to him, and by a title paramount, which overreaches and annuls the 
fraudulent conveyance or judgment by wbich the latter himself would be es- 
topped." 

The doctrine is well established that a judgment which has been 
procured by the fraudulent contrivance of the debtor or the collusion 
of both parties is subject to collatéral attack by any one a stranger to 
the judgment who has been injuriously affected thereby. Black on 
Judgments, § 293 ; Pacific Railroad of Missouri v. Missouri Pac. Ry. 
Co., 111 U. S. 504, 4 Sup. et. 583, 28 L,. Ed. 498 ; Michaels v. Post, 21 
Wall. 398, 426, 23 L. Ed. 530 ; Guardian Trust Co. v. Kansas City 
So. R. Co., 146 Fed. 337, 76 C. C. A. 615. The appellant contends that 
the appellee is precluded by the decree for the reason that he acquired 
his rights pendente lite and is therefore bound by the decree as fully 
as if he had been made a party to the f oreclosure suit, and it cites Stout 
V. Lye, 103 U. S. 66, 36 h. Ed. 428 ; Hollins v. Brierfield Coal & Iron 
Co., 150 U. S. 385, 14 Sup. Ct. 127, 37 L. Ed. 1113 ; Herring v. Rail- 
way Co., 105 N. Y. 340, 12 N. E. 763 ; and other cases. In Stout v. 
Eye, the bill was brought by a lien créditer, who at the time of the 
commencement of the foreclosure suit against the debtor was but a 
contract creditor. He sought to reopen the foreclosure decree and 
to show that the mortgage was illégal for want of power in the mort- 
gagee to take it, and to hâve certain payments of usurious interest 
credited upon the debt. The court held that, having secured his lien 
pendente lite, he was not a necessary party, and that he was bound by 
the doctrine of lis pendens, and that as a simple contract creditor he 
could not question the validity of the mortgage or the amount due 
upon it, but was bound as to such matters as a privy of the judgment 
debtor. But there was in that case no allégation of mala fides in the 
défense which the judgment debtor made to the foreclosure suit. In 
brief , in none of the cases cited by the appellant is involved the effect of 
the want of good faith in the défense made by the judgment debtor. 
In Herring v. Railway Co., the court, speaking of the creditors, said : 

"They were represented therein by the people through the Attomey General 
and by the receiver, and by the défendant the Erie Railway Company. They 
could undoubtedly hâve been permltted to intervene, or to appeal from the 
judgment or any of the orders, if any ground of appeal existed. But they had 
no right to attack the same collaterally unless for fraud sufficient, within the 
rules applicable to such cases, to sustain an action to set aside a fraudulent 
judgment." 

The appellant contends that the court in which the foreclosure pro- 
ceedings were had having found that there was no such participation 
by stockholders in the reorganization as to invalidate those proceed- 
ings, its judgment, rendered after a considération of the spécifie ob- 
jections hère reHed on, is binding upon the appellee. The judgment 
so referred to was rendered upon intervention proceedings brought by 
certain unsecured creditors of the railroad company, in the court in 
which the foreclosure proceedings were pending and before they had 
been consuinmated by a sale. The judgment roll is not in the record, 
in this case, but from the opinion of the court (Paton v. Northern 
Pac. [C. C] 85 Fed. 838) it appears that the intervening complain- 
ants set forth the plan of reorganization of the railroad company, al- 
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leged that thereunder the stockholders were to retaîn an interest in the 
property, the rétention of which was a f raud upon the gênerai cred- 
itors, and they asi<ed that the sale of the property be enjoined. The 
court, upon a considération of thèse objections, held their bill to be 
without equity and refused to enjoin the sale. But that décision is not 
res judicata as to the présent suit, for the appellee was not party to or 
represented in that-suit. "There is in gênerai no such privity between 
several creditors of the same debtor that proceedings taken by one 
against the fund, the estate or spécifie property to which ail must look 
for satisfaction, will raise an estoppel against the others." 23 Cyc. 
1255, and cases there cited. Nor is the décision in that case a précè- 
dent for Dur guidance in the présent suit, for we think its doctrine 
runs counter to the opinion of the Suprême Court in Louisville Trust 
Co. V. Louisville, etc., Ry. Co., supra. 

The appellant earnestly contends that upon principles as old as 
equitj jurisprudence the delay of the appellee in commencing this suit 
and m prosecuting the proceedings preliminary thereto is fatal to his 
success herein. Much may be said both for and against the défense 
of lâches as applicable to this case. The action which was beguil by 
Spalding in the District Court of Idaho Territory in March, 1887, was 
defended by the railroad company. It was not brought to trial until 
the year 1890. The judge before whom the case was tried rendered 
an opinion in favor of Spalding, but before he could prépare fîndings 
and -enter judgment he died. At this time, as the cause of further de- 
lay, there intervened the forming of the state government of Idaho, 
and the transfer of causes from the territorial courts to the state 
courts. Spalding's attorney was elected to Congress, and during 
much of the following two years he was out of the state. During that 
interval the cause was continued more than once by stipulation at the 
request of the railroad company's counsel. At the end of his term in 
Congress, Spalding's attorney was elected to the bench to préside over 
the court in which the action was pending. His disqualification to 
try the case caused still further delay. Finally, in April, 1896, the 
cause was tried, and Spalding obtained his judgment. The railway 
company by its attorneys and at its own expense appealed the cause 
to the Suprême Court of Idaho, where the judgment was affirmed in 
November, 1897. 5 Idaho, 628, 61 Pac. 408. The remittitur from 
that court did not reach the lower court until December, 1897. Early 
in 1898 Spalding caused exécution to issue on the judgment, but no 
property could be found. On May 3, 1898, he commenced an action 
in the nature of supplemental proceedings and prayed for a receîver 
of the property of the Cœur d'Alêne Company, making that company, 
the railroad company, and the railway company, parties défendant. 
The railway company removed the cause to the Circuit Court of the 
United States for the District of Idaho. That court remanded it to 
the state court. The railway company appealed the order to remand to 
this court, where the ruling of the Circuit Court was aiïirmed. 93 
Fed. 286, 35 C. C. A. 295. The railway company then presented its 
pétition for a writ of certiorari to the Suprême Court of the United 
States. The pétition was denied May 1, 1899. 174 U. S. SOI, 39 
Sup. et. 884, 43 L. Ed. 1187. The state court of Idaho then ap- 
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pointed a receiver. The railway company appealed to the Suprême 
Court of Idaho. 6 Idaho, 638, 59 Pac. 426. That court reversed the 
order of the lower court and directed that the case be dismissed for 
want of jurisdiction. 

The appellee, having ascertained that Spalding was denying his 
right to the judgment, commenced an action against Spalding on De- 
cember 20, 1898, in the Circuit Court of the "United States for the 
District of Idaho to estabhsh his title to the judgment. Défense was 
made to the action, but on May 31, 1901, the appellee obtained his 
judgment affirming his title to the judgment, with the sole power to 
enf orce it. Spalding gave notice of appeal to this court. The appeal 
was not dismissed until January, 1902. About this time there was cor- 
respondence between the appellee's attorneys and the railway company 
looking to a settlement of the judgment. In January, 1903, the ap- 
pellee's attorneys advised the appellee, in view of the fact that the 
statute of limitations had nearly run on the judgment, that it was inad- 
visable to proceed further in the eflfort to collect the judgment until 
they had revived it under the laws of Idaho. Suit to revive the judg- 
ment was commenced. The railway company rernoved the suit to the 
Circuit Court of the United States, and vigorously contested the same, 
so that the judgment was not obtained until October 23, 1905. The 
railway company then appealed from the judgment of revivor to this 
court, and the appeal was still pending when the présent suit was com- 
menced. The review of thèse facts indicates that the appellee, with the 
exception of the interval between January, 1902, and January, 1903, 
had been endeavoring to estabhsh his rights in the judgment and to 
compel its enforcement, and that in ail such litigation except that 
which was directed against Spalding he had been opposed by the rail- 
way company, and that from time to time he notified that company 
of his rights and wamed it to pay the judgment to no one but himself . 
He gave such notice before bringing his action against Spalding, and 
later, August 3, 1899, he gave notice of the pendency of his action 
against Spalding, and when he established his right to the judgment in 
that action he notified the railway company of that fact. 

The doctrine of lâches rests upon équitable principles which are 
neither arbitrary nor technical, and what amounts to lâches dépends 
largely upon the circumstances of each particular case. The ultimate 
inquiry is on which si de would fall the balance of justice in sustaining 
or denying the défense. The important éléments to be considered are 
the length of time which has eîapsed, the nature of the acts which hâve 
been done in the meanwhile, the knowledge which the complainant had 
of the fraud which he charges, and the time when he acquired that 
knowledge and the change in the situation during neglectful repose 
either as to the loss of évidence which would hâve been available to 
the défendant or the advance in value of the property which may be 
the subject of the suit. Said the court, in Galliher v. Cadwell, 145 U. 
S. 368, 12 Sup. Ct. 873, 36 L. Ed. 738: 

"Lacties Is not like limitation, a mère matter of time; but prlneipally a 
question of tlie inequlty of permittlng a claim to be enforced — an Inequlty 
founded upon some change in the condition or relations of the property or tlie 
parties," 
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Aiid in Wilson v. Wilson, 41 Or. 459, 69 Pac. 923, Judge Wolver- 
ton said: 

"If * * * It clearly appears that lapse of time bas not in fact changea 
the conditions and relative position of tlie parties, and that they are not ma- 
terially impaired, and there are peculiar circumstances entitled to considéra- 
tion as exeuslng the delay, the court will not deny the approprlate relief al- 
though a strict and unqualifled application of the rule would seem to require 
it. Every case is governed chiefly by its own circumstances." 

It cannot be said in this case that the appellant has been prejudiced 
by the delay, in that it has thereby lost the évidence or means of prov- 
ing the facts and circumstances on which its défense on the merits 
dépends; nor is the case compHcated by an increase in value of the 
subject of the litigation. The railroad properties, it is true, hâve 
greatly advanced in value since the time of their transfer to the appel- 
lant; but the appellee is not hère seeking to obtain spécifie property. 
He is seeking but the satisfaction of a judgment for money, and his 
right thereto is in no way afïected by an increase in the value of the 
property which is alleged to be subject to the payment of the same. 

It is impossible to escape the conviction that the delay was not 
prejudicial to the appellant but was to its advantage, and that it was 
largely caused by its own acts. As successor to the Cœur d'Alêne 
Company, the railroad company actively opposed ail efïorts of Spalding 
to obtain a judgment and to enforce his claim, and as successor to 
the railroad company the appellant strenuously continued the opposi- 
tion. Those companies were aware, of course, that the ultimate pur- 
pose of the litigation was to obtain. satisfaction of the appellee's claim 
out of the property of the railroad company or of the railway com- 
pany, and they knew that it was a claim for labor and materials which 
had not been paid for and which went into the construction of prop- 
erty which they acquired and owned. There was a time, it is true, 
between the years 1890 and 1896, when Spalding appears to hâve 
slumbered on his rights ; but even in that period the delay was partly 
caused by the acts of the railroad company's attorneys, and it was a 
delay that occurred before the time when the appellant acquired the 
property which it now owns. Where the party interposing a défense 
of lâches has contributed to or caused the delay, he cannot take advan- 
tage of it. 5 Pomeroy's Eq- Jur. § 35. 

The appellee and his attorney both testified that until shortly before 
commencing this suit they had no knowledge of the facts which they 
now rely upon as invalidating the foreclosure decree. According to 
their testimony, they had knowledge only of the fact that the suit 
was pending at Milwaukee to foreclose the mortgages, and that a 
decree to foreclose was rendered and the property was acquired by the 
.appellee ; but they had no knowledge of the facts upon which they now 
seek' relief. 

In view of ail the évidence and the équitable rules applicable thereto, 
we are not convinced that the court below erred in rejecting the dé- 
fense of lâches. 

The decree is affirmed. 
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EXPLORATION MERCANTILE CO. v. PACIFIO HARDWARE & STEEL 

CO. et al.t 

(Circuit Court of Appeals, Nlnth Circuit February 14, 1910.) 

No. 1,745. 

1. Courts (§ 356*)— Proceedings for Removal or Cause— Notice— FederaIj 

Peactice. 

In proceedings In error In the fédéral courts, the citation signed by ttie 
judge of the court to wblch the wrlt Is addressed or any Judge or justice 
of the appellate court is the notice required by Rev. St. § 998 (U. S. Coinp. 
St. 1901, p. 712). 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 356.*] 

2. CONTEMPT (§ 80*)— DeNIAX OF PRIVILEGES AS LiTIGANT— RiGHT TO APPEAL 

— Partt in Contempt. 

The faet that proceedings for contempt are pendlng against a party does 
not debar hlm from the right to prosecute proceedings for review of the 
judgment or order which he is charged wlth violating. 

[Ed. Note. — For other cases, see Contempt, Dec. Dlg. § 80.*] 

8. Bankruptcy (§ 451*)— Appellate Proceedings— Matters Reviewable. 

The question whether a pétition In Involuntary bankruptcy allèges an 

act of banliruptcy does not go to the jurlsdiction of the court, and is re- 

viewable by the Circuit Court of Appeals. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. g 451.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 0. 

0. A. 9.] 

4. Bankruptcy (§ 81*)— Involuntary Pétition— Sufficiency, 

A pétition in bankruptcy against a corporation which allégea that ita 
entire capital stock is owned by three persons who compose its ofHcers and 
directors, that within four months and when the corporation was insol- 
vent, pursuant to a consplracy between theni to hlnder. delay, and defraud 
Its credltors, one of the stockholders commeneed a suit against It asklng 
for the appointment of a receiver, that the other stockholders aceepted 
service, appeared, and jolned in asklng the appointment of one of them 
as receiver, which was made, is sufficlent to sustain a verdict flnding that 
the corporation "belng insolvent applled for a receiver" for its property 
which constltutes an act of bankruptcy under Bankr. Act July 1, 1898, c. 
541, § 3a (4), 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), as amended by 
Act Feb. 5, 1903, c. 487, 32 Stat. 797 (U. S. Comp. St. Supp. 1909, p. 1309). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § SI.*] 

5. Bankruptcy (§ 60*)— Acra of Bankruptcy— Application for Receiver. 

The fact that an application by an insolvent corporation to a state court 
for the appointment of a receiver for its property was not authorlzed by 
the laws of the state does not prevent such application from constituting 
an act of bankruptcy under Bankr. Act July 1, 1898, c. 541, § 3a (4). 30 Stat. 
546 (U. S. Comp. St 1901, p. 3422), as amended by Act Feb. 5, 1903, c. 487, 
32 Stat. 797 (U. S. Comp. St. Supp. 1909, p. 1309). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80 ; Dec. Dlg. 
§60.*] 

6. Bankeuptot (§ 60*)— "Act of Bankruptcy"— Application for Receiver. 

To constitute an act of bankruptcy under the provision of Bankr. Act 
July 1. 1898, c. 541, § 3a (4), 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), as 
amended by Act Feb. 5, 1903, c. 487, 32 Stat 797 (U. S Comp. St. Supp. 
1909, p. 1309), that it shall be an act of bankruptcy if a person "being in- 
solvent applied for a receiver or trustée for hls property," it Is not es- 
sential that the application should be made on the ground of Insolvency, 

•For other cases see same topic & § numbek In Dec. & Am. Djgs. 1907 to date, & Rep'r Indexai 
t Rebearing denied Marcb 7, 1810. 
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at least where the application Is by a corporation for the purpose of wlnd- 
Ing up Its affalrs and liquldatlng Its indebtedness. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. S 80; Dec. Dlg. 
§ 60.* 

For other définitions, see Words and Phrases, vol. 1, p. H8; vol. 8, p. 
7562.] 

In Error to the District Court 'of the United States for the District 
of Nevada. 

Pétition in involuntary bankruptcy on the part of certain creditors 
of the Exploration Mercantile Company, a corporation organized un- 
der the laws of and doing business in the state of Nevada, to hâve said 
corporation adjudged a bankrupt on the grounds that more than four 
months prior to the filing of the pétition in bankruptcy the corporation 
had been insolvent, and during that time had committed an act of 
bankruptcy in applying to the district court of the state of Nevada 
for a receiver of its property. From an adjudication as a bankrupt. 
it brings error. Affirmed. 

The opinion of Farrington, District Judge, in the court belowr, is 
as follows: 

A jury having found that the Exploration Mercantile Company committed 
an act of bankruptcy by applying for a receiver whlle it was Insolvent, a 
motion Is now made in arrest of adjudication because of the alleged Insuffl- 
clency of the creditors' pétition. It Is averred in the amended pétition that "at 
the date of flling the original pétition herein, to wit, September 12, 1908, for 
more than four months contlnuously next prior thereto and ever since said 
time, the aggregate of said Exploration Mercantile Company's property, at a 
falr valuation, ainounted to less than the sum of $60,000, and that at ail the 
said times its debts were in excess of $74,000." This Is a sufficient allégation 
that the Exploration Mercantile Company was Insolvent August 6, 1908, when 
an application was made to the state court for appointment of a receiver for 
the property of the company. It is next alleged that the entire capital stock 
of the company eonsists of 50,000 shares of the par value of $1 each, of whlch 
W. 0. Stone owns 48,000 shares, F. G. Hobbs, 1,000 shares, and C. E. Wylie, 
1,000 shares; that thèse three persons not only owned ail the capital stock, 
but they constitute the entire board of dlrectors of said corporation, Stone 
being its président, Wylie Its vice président, and Hobbs its secretary and 
treasurer ; that thèse three persons consplred and agreed to évade the provi- 
sions of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat 544 [U. S. Conip. 
St 1901, p. 3418]) and to prevent creditors from obtaining a knowledge of the 
company's affalrs, and from participa ting in the cholce of a trustée ; to hin- 
der, delay, and defraud the creditors of the company, and to force them to ac- 
cept less than the fuU amount of their clalms ; "that In pursuance of said con- 
spiracy and agreement said dlrectors and officers, acting for and on behalf, 
and as the act and deed, of said corporation, whlch was then and there insol- 
vent as aforesaid, on the 6th day of August, A. D. 1908, caused to be flled in 
the district court of the First judiclal district of the state of Nevada, in and 
for the county of Esmeralda, an application praying for the appointment of a 
receiver with a vlew to the dissolution of said corporation." The pétition so 
caused to be filed was presented by the said W. C. Stone. It was averred 
therein that the assets of the company amounted to $95,000, whlle its liabilities 
were but $65,000 ; that owing to depressed conditions in business and the diffi- 
culty of making collections, the assets of the company were in danger of beiug 
wasted through attachment or litigation ; that the plaintiff Stoue is the holder 
of more, than one-tenth of the capital stock of the corporation, and "that said 
corporation should be dlssolved, and that a receiver should be appointed to 
take charge of the business and afCairs of said corporation, that its property 
may be preserved, its creditors paid. and Its assets cared for." The prayer, 

•For other cases ses same topio & § numbeb 1b Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



EXPLOEATION MERCANTILE CO, V. PACIFIC H. & S. CO. 827 

In substance, was that a receiver be appoinled to mauage the affalrs of the 
Company with, a vlew to its dissolution. The credltors' pétition also allégea 
that on the same day, August 6, 1908, tbo above-mentioned pétition was flled, 
eummons was issued, on which said Wylle in pursuance of said conspiracy, 
and as the aet of said corporation, indorped an admission of service ; that on 
the same day the said directors and offlcers, as the act of said corporation, 
oaused to be flled in said court and cause an appearance and application for 
the appointment of a receiver of the property of said company. Said appear- 
ance reads In part as foUows: "W. C. Stone, Plaintiff, vs. Exploration Mer- 
cantile Company, a corporation. Défendant. Now cornes 0. E. Wylie, manager 
and one of the directors of the above-named défendant, and enters the ap- 
pearance of the said défendant In the above-entitled «ause, and asks the above- 
entitled court to appoint as receiver of said défendant, C E. Wylie, the un- 
dersigned, one of the directors of said corporation. C É. Wylie, Manager and 
Director of the Exploration Jlercantile Company." 

It is further alleged in the creditors' pétition that on the same day "the di- 
rectors and offlcers of said Exploration Mercantile Company, a corporation, 
acting for and on behalf, and as the act and deed, of said corporation, which 
was then and there insolvent as aforesaid, moved the said state court upon the 
said pleadlngs as above set forth, for an order, and said state court, on said 
day made its order, appointing said C. B. Wylie receiver," etc. On the fol- 
lowlng day said Wylie entered upon the duties of his office as sueh receiver ; 
that on September 8, 1908, and at other times, said Stone In pursuance of said 
conspiracy, and as the act of said corporation, sought to settle claims against 
It for GO cents on the dollar ; that ever sinee August 6, 1908, said directors and 
offlcers hâve ref used and stlU refuse petitioners aecess to the boolis of the com- 
pany, and at ail times hâve refused to permit petitioners' représentatives to 
take or assist in taking an înventory of the property of the corporation. Near 
the end of the creditors' pétition is thls statement: "Ever since said 6th day 
of August, A. D. 1908, said Exploration Mercantile Company, a corporation, 
and each and àll of said directors and offlcers hâve acquiesced in, upheld, 
ratifled and confirmed the said proceedings and application for, and appoint- 
ment of, said receiver as aforesaid ; and said Frank G. Hobbs bas ratifled and 
confirmed the -same and has since been continuously in the employ of said re- 
ceiver." The pétition concludes with a prayer that the Exploration Mercantile 
Cîompany be adjudged bankrupt. 

This pétition having been flled, withln due time thereafter the alleged bank- 
rupt flled its answer, demanding a trial by jury. By consent of both parties 
the foUowing issues in the form hère set ont were submitted to the jury: 
■"Whether on the 6th day of August, 1908, the date of the appointment of C 
E. Wylle as receiver of the Exploration Mercantile Company by the district 
court of the First judiclal district of the state of Nevada in the case of W. C. 
Stone V. Exploration Mercantile Company, the aggregate of the property of the 
said Exploration Mercantile Company was, at a fair valuation, sufficient in 
amount to pay Us debts. Whether on the 12th day of September, 1908, the 
date of the filing of the pétition in bankruptcy in thèse proceedings, the ag- 
gregate of the property of said Exploration Mercantile Company was, at a fair 
valuation, sufficient in amount to pay its debts. Whether on the 6th day of 
August, A. D. 1908, the Exploration Mercantile Company, being insolvent, ap- 
plied for a receiver for its property." The jury, after having heard the évi- 
dence and listened to the Instructions of the court, returned a négative answer 
to the flrst and second interrogatories, and an affirmative answer to the third. 

Among the grounds urged in arrest of judgment and of the order of adjudi- 
cation, there is no intimation that the verdict is not sustained by the évidence. 
The several grounds may be resolved into one comprehensive objection: The 
creditors' pétition failed to show that défendant was gullty of an act of bank- 
ruptcy in thls, that it fails to show that défendant applled for a receiver for 
its property. It is eontended that the pétition not only fails to show that the 
corporation applled for a receiver, but under the Nevada statute it was and 
is impossible for any Nevada corporation to make such an application. 

Section 7 of the General Incorporation Law of Nevada (St. 1903. p. 121) pro- 
vides that every corporation created under the provisioiis of this act shall 
hâve power "to wind up and dissolve Itself, or to be wouud up and dissolved 
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In the manner hereinafter mentloned." The power granted Is the power "to 
wind up and dissolve Itself or to be wound up and dissolved in the manner 
hereinafter mentioned." It is the winding up and dissolution of the corpora- 
tion which Is provided for. There Is no attempt to circumscrlbe or limit the 
power to ask the appointment of a receiver. Eecelvers are frequeutly asked 
and appointed for corporations when there is no thought of dissolution. 

Section 89 of the act pro vides a method of dissolution by voluntary action 
of the stockholders, offlcers and creditors. 

Section 94, under which the proceedings in this case were had, provides for 
winding up a corporation by the court, and reads as follows: 

"Receiverships and Dissolution by the Court. 

"Sec. 94. Whenever a corporation has in ten successive years failed to pay 
divjdends arQounting in ail to five per cent, of its entire outstanding capital, 
or has wlllfully vlolated its charter, or its trustées or directors hâve been 
guilty of fraud or collusion or gross mismanagemeut in the conduct or control 
of its affalrs, or its assets are in danger of waste through attachaient, lltiga- 
tion, or otherwise, or said corporation has abandoned its business and has not 
proceeded diligently to wlnd up its affairs, or to distribute its assets in a rea- 
sonable timè, or has become insolvent and is not about to résume its business 
with safety to the public, any holder or holders of one-tenth of the capital 
stock may apply to the district court, held in the district where the corpora- 
tion has its principal place of business, for an order dissolving the corporation 
and appointing a receiver to wind up its affairs, and may by injunctios re- 
strain the corporation f rom exercising any of its powers or doing any business 
whatsoever, exeept by and through a receiver appointed by the court. Such 
court may, If good cause exist theref or, appoint one or more recelvers for such 
purpose, but In ail cases directors or trustées who hâve been gullty of no nég- 
ligence nor active breaeh of duty shall hâve the rlght to be preferred in mak- 
ing such appointment, and such court may at any time for sufliclent cause make 
a decree dissolving said corporation and terminatlng its existence." 

Subséquent sections provide for notice to creditors, présentation of claims 
to the receiver within a limited time, the barring of claims not so presented, 
the sale of property, and the distribution of assets. Although the act does 
not provide for the discharge of the debtor, and is not so entitled, it is essen- 
tlally an insolvency act. The winding up of the corporation diseharges its 
debts. "An insolvent law is a law for the relief of creditors by an equal dis- 
tribution among them of the assets of the debtor, but does not necessarily in- 
volve the discharge of the debtor." Harbaugh, Assignée, v. Oostello, 184 lU. 
110, 5(> N. E. 363, 75 Am. St. Rep. 147 ; In re Merchants' Ins. Co., 17 Fed. Cas. 
No. 9,441 ; Moody v. Development Ce, 102 Me. 3G5, 66 Atl. 967 ; In re Salmon 
& Salmon (D. C.) 143 Fed. 395. "In so far as the person and the subject-mat- 
ter falls within the jurisdictlon of the bankrupt act and is within the jurisdic- 
tion of the bankrupt court, the state Insolvency law Is superseded and cannot 
be invoked." littlefleld v. G a y, 96 Me. 423, 52 Atl. 925; Westcott & Co. v. 
Berry, 69 N. H. 505, 45 Atl. 352; In re Curtis (D. C.) 91 Fed. 737. In the ab- 
sence of statutory authority courts of eguity hâve no power to wind up the af- 
fairs of a corporation. Beach on Keceivers, § 86. But when from any cause 
the property of a corporation is in Imminent danger of waste or destruction 
and a receivership is necessary and there is no other adéquate relief, a court 
of equity has inhérent power to appoint a receiver to take charge of the cor- 
porate assets and affairs ; but this power is to préserve and not to dissolve a 
corporation, and as soon as the necessity for such supervision ceases, the court 
must lift its hands and retire. Beach on Recelvers, § 421. The doctrine that 
a receiver cannot be appointed for corporate property on application of the cor- 
poration itself applies quite as strongly to persons as to corporations. 17 
Bney. PI. & Pr. p. 687. 

If the rule not only forbids the appointment, but also renders it impossible 
for a debtor to apply for the appointment of a receiver over his own property, 
why did Congi'ess déclare it an act of bankruptcy for a person being insolvent 
to apply for a receiver? It Is unreasonable to suppose that Congress would 
prescribe an act which no one ean commit. There is a différence between ask- 
ing and receiving; between the application for and the granting of a receiver- 
ship. A corporation through its officers may apply for relief which a court 
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luay properly and justly refuse, or whlch It has no power to grant. When a 
person who Is actually insolvent applies for a recelver for his property, the act 
of bankruptcy is committed, and this is so irrespective of any action whicU 
may be had in the court to wliieh tlie application is niade. Ttie application is 
In itself an admission that the debtor's alïairs require supervision. 

The fact that certain powers are conferred by statute upon corporations 
does not mean that a corporation is unable to perform any act beyond the 
scope of such enumerated ppwers. The statute restricts the authority of the 
corporation, and fixes the limlts beyond which its acts are unlawful and in ex- 
cess of the powers conferred. If it were otherwise a corporation could not be 
guilty of an ultra vires act, a tort, or a misdemeanor. Corporations commit 
wrongful, unlawful and even criminal acts, and they are held responslble 
therefor even though the act is not the formai act of the corporation. United 
States V. MacAndrews & Forbes Co. (C. C.) 149 Fed. 823, 835 ; Clark on Corp. 
§ 63. "There may be actuaJ corporate couduct," says the court in People v. 
North River Sugar-Refining Q)., 121 N. Y. 582, 619, 24 N. E. 838 (9 L. R. A. 
33, 18 Am. St. Rep. 843) "which is not formai corporate action ; arfd where that 
conduct is directed or produced by the whole body, both of ofïicers and stoek- 
holders, by every livlng Instrumentality which can possess and wield the cor- 
porate franchise, that conduct is of a corporate character, and. If illégal and 
injurions, may deserve and receive the penalty of dissolution." 

A corporation is an association of natural persons united as one body, and 
endowed by law with the capacity to act in many respects as an indivldnal, as 
a separate ànd distinct entity, but a corporation can only act or think or pur- 
pose through its officers, directors or stockholders. It Is inconceivable that a 
corporation should form or carry into effect any design which is contrary to 
the wishes of its directors, officers, and stockholders ; it exists to carry ont their 
purposes and their plans. The conception that a corporation is a légal entity 
existing separate, apart and distinct from the natural persons who compose it 
is a fiction which lias been introduced for convenience in making contracts, 
acqulring property, suing and being sued, and to secure limited liability on 
the part of stockholders. "It is a certain rule," says Lord Mansfîeld, G. J., 
"that a fiction of law shall never be contradieted so as to defeat the end for 
which it was invented, but for every other purpose it may be contradieted." 
Johnson v. Smith, 2 Burr. 962 ; Wood v. Ferguson, 7 Ohio St. 288 ; Clark on 
Corp. p. 9. The fiction ot a corporate entity was never invented to promote in- 
justice or defraud, and when it is used for such a purpose it should be disre- 
garded, and the actual (act should be ascertained. In re Rieger, Kapner & 
Altman (D. C.) 157 Fed. 609, 613 ; Bank v. Trebein, 59 Ohio St. 316, 52 N. B. 
834 ; State v. Standard Oil Oo., 49 Ohio St. 137, 30 N. B. 279. 15 L. R. A. 145, 
153, 34 Am. St. Rep. .541 ; People v. N. R. S. R, Oo., 121 N. Y. 582, 613, 24 N. E. 
834, 9 L. R. A. 33, 18 Am. St. Rep. 843 ; United States v. Milwaukee, etc., Co. 
(C. C.) 142 Fed. 247, 252 ; Holbrook, Cabot & Rollins Corp. v. Perkius, 147 Fed. 
166, 169, 77 C. C. A. 462 ; Cawthra v. Stewart, 59 Mise. Rep. 38, 109 N. Y. 
Supp. 770; U. S. & Mexican Trust Co. v. Delaware, etc., Co. (Tex. Civ. App.) 
112 S. W. 447, 460 ; Southern E. S. Co. v. State, 91 Miss. 185. 44 South. 785, 
790, 124 Am. St. Rep. 638 ; 7 Am. & Eng. Ency. L. 633, 634 ; 1 Cook on Corp. 
(5th Ed.) p. 27. "For certain purposes the law will recogiiize the corporation 
as an entity distinct from the individual stockholders ; but that Action is only 
resorted to for the purpose of working out the lawful objects of the corpora- 
tion. It is never resorted to when it would work an injury to any one, or al- 
low the corporation to perpetrate a fraud upon anybody." Sportsman Shot 
Co. V. American S. & L. Co., 30 Wldy. Law Bul. 87. 

In United States v. Milwaukee Befrigerator Transit Co. et al. (C. C.) 142 
Fed. 247, 255, it was charged that the transit company was a dummy cor- 
poration organized, owned and operated by the stockholders of Lhe brewing 
company as a device to cover the receipt of rebates on Interstate shlpments of 
béer. After an exhaustive examination of the authorities, the court stated the 
principle thus: "If any gênerai rule can be laid down, in the présent state of 
authority, it Is that a corporation will be looked upon as a légal entity as a 
gênerai rule, and untll sufficlent reason to the contrary appears ; but, when the 
motion of légal entity Is used to defeat public convenience, justify wrong, pro- 
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tect fraud, or défend crime, the law wIU regard the corporation as an associa- 
tion of persons." 

In Be Rleger et al. (D. C.) 157 Fed. 609, a proceedlng In bankruptoy, the 
bankrupts were eopartners; in the course of thelr business they had bought 
99 per cent, of the outstanding stock of a corporation, the remainlng shares 
being held by relatives of one of the eopartners. Receivers having been ap- 
pointed for the partnershlp assets, an application was made to extend the re- 
celvership to the property of the corporation. It was charged that the bank- 
rupts having abandoned the partnershlp business, were stUl in control of the 
business and property of the corporation, and if permitted to remain in con- 
trol they would remove and dispose of it. The court held that ail the prop- 
erty of the corporation belonged to the eopartners, and entirely ignored the 
fact that the property belonged to a corporation. The court sald: "The fiction 
of légal corporate entity cannot be so applied by the partners as to work a 
fraud on a part of thelr creditors, or hlnder and delay them in the coUectiou 
of thelr claims, and thus defeat the provisions of the bankruptcy act. The 
doctrine of Corporate entity Is not so sacred that a court of equity, lookiug 
through form'B to the substance of things, may not in a proper case ignore it to 
préserve the rlghts of innocent parties or to cireumvent fraud." 

In Bank v. Trebeln Oo., 59 Ohlo St. 316, 326, 52 N. E. 834, a faillng debtor 
formed a corporation composed of Uimself and certain members of his family, 
to which he transferred ail hls property in exchange for stock of whlch he re- 
ceived substantlally ail. He immediately placed ail his stock, except one share, 
with certain of his creditors as security for thelr claims, and then as prési- 
dent and gênerai manager of the corporation, retained the control and manage- 
ment of the property and business which he had before the corporation was 
formed. The court declared the corporation, in substance, another Trebeln. 
saying: "The fiction by whlch an idéal légal entity Is attributed to a duly 
formed Incorporated Company, existing separate and apart from the iiidl- 
viduals composlng it is of such gênerai utillty and application, as frequently to 
induce the belief that it must be universal, and be. In ail cases adhered to, al- 
though the greatest frauds may thereby be perpetrated under the fiction as a 
shleld. But modem cases, sustained by the best text-wrlters, confine the 
fiction to the purposes for which it was adopted — convenience in the transac- 
tion of business and In suing and being sued in its corporate name, and the 
continuance of its rlghts and Uabllitles, unaffected by changes in its corporate 
members ; and hâve repudiated it In ail cases where it bas been insisted on as 
a protection to fraud or any other illégal transaction." 

In Cawthra v. Stewart, 59 Mise. Rep. 38, 109 N. Y. Supp. 770, Stewart owned 
98 shares of the capital stock of a corporation known as I». C. Stewart & Co., 
and controlled the other two shares. Oawthra, induced by false représenta- 
tions made by Stewart, who was then a director of the company and its prési- 
dent, Invested $3,000 in the corporate business and reeeiveâ half the stock. 
Suit was brought against Stewart and the company to resclnd the stock con- 
tract and recover the amount pald. The corporation demurred that it was a 
distinct, deflnite entity, and not liable for any acts of Stewart whlch it had 
not authorized. The court sald: "Strictly speaklng, such terms as 'authorlty' 
and 'ratification' and others which Imply separate personaltles are inappro- 
priate. We do not bave a case of agency, but of identlty. It cannot properly 
be said that the corporation could clothe Stewart with authorlty any more 
than that Stewart could clothe hlmself with authorlty. He was the corpora- 
tion, and it was only another form of him. Whatever he did with respect to 
the matters he was handllng under the guise of a corporation was the act of 
the corporation." 

In the case of State v. Standard OU Co., 49 Ohlo St. 137, 30 N. E. 279, 15 L. 
R. A. 145, 34 Am. St. Rep. 541, it appears that the stockholders in varions cor- 
porations and a number of copartnerships interested in the oil business agreed 
to transfer thelr interests in thelr several properties, and ail their corporate 
stock, to certain trustées ; they were to reçoive in lieu thereof trust certificates 
equal in par value to the stock which they surrendered. There was no act on 
the part of the corporation, no formai act, it was simply the act of the stock- 
holders of thèse varions corporations, and of course that meant ail the ofiieers 
and the dlrectors. It was held that this action of the stockholders was, un- 
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der the circumstanees, to be regarded as the act of the corporation. The fol- 
lowlng extract Is from the opinion: "Applylng, then, the principle that a cor- 
poration is sîmply an association of natural persons, united in one body under 
a spécial dénomination, and vested by the policy of the law with the capacity 
of aeting In several respects as an indlvldual, and dlsregarding the mère fic- 
tion of a separate légal entity, slnce to regard It in an inquiry like the one be- 
f ore va wonld he subversive of the purpose for which It was Invented, is there, 
upon an analysis of the agreement, room for doubt that the act of ail the stock- 
holders, offlcers and directors of the company in signlng it Bhould be imputed 
to them as an act done in their capacity as a corporation? We think not, slnce 
thereby ail the property and business of the company Is, and was Intended to 
be, virtually transferred to the Standard OU Trust, and is eontrolled through 
its trustées, as effectually as If a formai transfer had been made by the direct- 
ors of the company. On a question of this klnd, the fact must constantly be 
kept in vlew that the metaphyslcal entity bas no thought or will of Its own ; 
that every act ascribed to It émanâtes from and is the act of the Indlviduals 
personated by it ; and that it can no more do an act, or refrain from dolng it, 
contrary to the will of thèse natural persons, than a house could be sald to act 
independently of the will of its owner ; and, where an act Is ascribed to it, it 
must be understood to be the act of the persons assoclated as a corporation, 
ana, whether done In their capacity as corporators or as Indlviduals must be 
determined by the nature and tendency of the act. It therefore follows, as we 
think, from the discussion we bave given the subject, that where ail, or a ma- 
jority, of the stoekholders eomprislng a corporation do an act which is de- 
signed to affect the property and business of the company, and which, through 
the control their numbers give them over the sélection and conduct of the cor- 
porate agpndes, does affect the property and business of the company, in the 
same manner as if It had been a formai resolution of its board of directors, 
and the act so done is ultra vires of the corporation and agalnst public policy, 
and was done by them in their individual capacity for the purpose of coneeal- 
ing their rçal purpose and object, the act should be regarded as the act of the 
corporation ; and, to prevent the abuse of corporate power, may be challenged 
as such by the state in a proceeding in quo warrante." 

While the motion now under considération rests upon the alleged InsuflB- 
ciency of the creditors' pétition, it may not be amiss to consider how com- 
pletely certain allégations of the pétition are supported and illustrated by the 
évidence. The creditors were refused access to the books. Even after pro- 
ceedings in the state court were commenced the books were withheld and the 
creditors informed if they wished to see the accounts they must procure an 
order from that court. Mr. Ruhl was direeted by the state court to expert 
the books, but even he, armed with this authority, was not permitted to ex- 
amine ail of them ; the accounts of Mr. Stone were withheld, and but a sem- 
blance of full exhibition was had. An order to produce l)ooks and papers was 
required in this court in addition to the subpœna duces tecum. A number of 
leaves were tom from the journal by Mr. Stone, and either lost or destroyed. 
Mr. Stone glves as an excuse for such mutilation of the journal that the agent 
of Bradstreet Inslsted on seelng the books. In the merchandlse account only 
those purchases of merchandlse were reeorded for which cash payments had 
been made. Crédit purchases of merchandlse were not shown by that account, 
and could be ascertained only by examination of the varions statements which 
accompanied each purchase. Obviously books kept in such a manner do not 
show liabillties ; they conceal the real conditions. 

An auto account, an account with Mr. Pryor, and a very active stock and 
commission account show fréquent and considérable investments of Explora- 
tion Mercantile Company money. Thèse, the bookkeeper, Mr. Hobbs, stated 
were really accounts of Mr. Stone. The transfers into Mr. Stone's Personal 
account were shown, if at ail, on the destroyed journal leaves. The detached 
ledger leaves showing Mr. Stone's Personal account were withheld from ex- 
amination until an order for production of books and papers was made in 
this court during the progress of the trial. An entry made Deeember 31, 
1907, crédits Mr. Stone with wages. $36,000, and rent $12,000; total $48,000. 
In référence to thèse matters Mr. Hobbs testifies as follows: 
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"(By Mr. Oarney.) Q. I will ask you to examine petltloners' Exhibit No. 9, 
being the journal, on page 31, under the head of 'Profit and Loss,' and 'Rent.' 
What was the amount of rent for that store building during the year 1906? A. 
$3,000. Q. That Is at the rate of $300 per month? A. Yes, sir. Q. ïhat entry 
was made by yourself? A. It was. Q. As the treasurer of the corporation? 
A. Yes, sir. Q. I will ask you to examine this sheet known as 'Account Walter 
C. Stone,' on December 31, 1907 (hands to witness), for $12,000; when was that 
$12,000 placed thereon, the figures? A. When was it placed there? Q. Yes. 
A. On December 31, 1007. Q. 1907? A. Yes. Q. I will ask you to examine an 
item known as 'Sundries* on December 31, 1907, ibeing an amount of ,$55,- 
801.50. A. Yes, sir. Q. What does that include? A. I could not tell unless 
I had the Journal page for that, journal 50, or I could get it -from the ledger 
with time, it will take a little time to figure thèse things. Q. This is the 
journal, is it not? (Hands book to witness.) A. Yes, sir; that page is missing. 
Q. That has référence to the page that is missing, bas it? A. Yes, sir. Q. 
And those pages that are missing included thèse items of account? A. The 
journal entries. Q. Hâve you any idea what that fifty-five thousand odd dol- 
lars is for? A. I hâve an idea, but I could not give it to you unless I could 
look over the ledger records, I could getit from that. Q. I will ask you to 
look at the item of December 31st, 'Wages to date. $30,000.' A. Yes, sir. Q. 
When was that entry made? A. December 31, 1907. Q. $36,000? A. Yes, sir. 
Q. I wlsh you would examine that paper and see if that was not $12,000? A. 
It has been changea, or the journal record was changea at that particular 
time, at that same time. Q. It had been changed at that time? A. Yes, it 
was changed at that time. Q. There has been considérable diligence on your 
part, on Mr. Stone's part, and on Mr. Wylie's part since the filing of this 
pétition In bankruptcy to show by the books that this institution was solvent 
on the eth day of August, 1908, has there not? A. Yes, sir. Q. I wlU ask you 
to look at the footings of $87,439.89, and ask you whether or not those footings 
hâve not been changed? A. The book records were changed at that particular 
time. Q. They were changed from $12,000 to $36,000? A. I don't know what 
the changes were; I would not state what the change was, but I remember 
of making that change myself ; I made it The Court: When did you say that 
change was made? A. At the time of entry. Q. (Mr. Carney.) When was 
the entry made? A. December 31, 1907. Q. Do you know what wages Mr. 
Stone received? A. The wages, no, unless I could figure it up. Q. What was 
hls salary as the président of the corporation? A. I could not tell unless I 
flgured It up from the ledger. Q. You hâve no recollection as to what Mr. 
Stone drew as an ofUcer of that corporation for a salary? A. It went in as a 
lump sum, I believe, at that particular time. Q. As a matter of fact, Mr. Stone 
never received more than $300 per month, did he, during 1906, as wages? A. 
I don't remember, I could not tell. Q. Did you ever bave any meeting as to 
what wages Mr. Stone should receive as an oiHcer of this corporation? A. Yes, 
sir. Q. When was that meeting? A. At the time this entry was made, I think, 
some time around there. Q. Are there any records of it In the minute book 
of the Exploration Mercantile Company? A. I think so. Q. Will you kindly 
produce them. A. I am not absolutely certain, I think there was. Q. I hand 
you the minute book of the corporation (hands to witness), do you find any 
mémorandum there? A. It says, 'Meeting of the board of directors of the Ex- 
ploration Mercantile Company. This meeting of the board of directors held 
on the 24 day of January, 1008, in the office of the company, présent W. C. 
Stone, Frank G. Hobbs, C. E. Wylie. At this meeting the board examined the 
books of the corporation kept by Its secretary, Frank G. Hobbs, and the bal- 
ances struck by him, and on motion it was resolved that the said aeoounts are 
correct, and the balances are true, and that the same be and are hereby 
adopted and affirmed.' Q. Those are minutes pîaeed there by typewriting? A. 
Yes, sir; thèse are typewritten minutes. Q. Where were they prepared? A. 
I don't know." 

The reasons why Messrs. Stone, Wylie, and Hobbs objected to an examina- 
tion of the books are obvions. There is some testimony to the elTect that Mr. 
Hobbs and Mr. Wylie objected to the pétition presented by Mr. Stone in the 
State court, but in the light of thelr conduct I am satisfied their objections 
were not serious. The refusai to permit examination of the books, and the 
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adoption and use of a method of bookkeeping which tended to conceal the real 
condition of tlie business, were calculated to hinder and delay ereditors. In 
tliis Messrs. Stone, Wylie, and Hobbs participated. The conduct of eacli of 
tliem indlcates tliat lie knew tliere was something to be coneealed from tlie 
creditors, and aiso tliat he knew the concern was insolvent. They seem to hâve 
agreed ùpon Mr. Stone's salary after the services had been renclered. The 
terni of service could not hâve exceeded two years, for which they fixed a 
salary of $18,000 per year. During a portion of thèse two years Mr. Stone was 
traveling in Europe and China. Is it reasonable to suppose that a concern 
having a total capital stock of $50,000, paying its président a salary of .$18,000 
per year and a rent of $12,000 per year, can be operated at a profit? Tlae évi- 
dence is very conclusive that each of the three men knew the business was 
running behind, and wished to conceal that fact. When the creditors were 
about to commence attachment suits, Mr. Stone, who had received the $48 000 
crédit, who had mutilated the journal, who had withheld his own account 
frojn examination, vrho was then the actual owner of 96 per cent, of the stock 
of the concern, filed In the state court a pétition asking that court to wind up 
the corporation, and place its property in the hands of a receiver because litl- 
gation was threatened and the assets were likely to be wasted. Mr. Wylie, gên- 
erai manager of the corporation, immediately appeared in court and filed an 
admission of service for the corporation, and a request that he himself be 
appointed receiver. This proceeding in the state court was certainly in har- 
mony with the previous and subséquent conduct of the three men ; it was but 
a part of a scheme to hinder and delay and therefore to defraud the creditors 
of the Exploration Mercantile Cîompany, and the scheme was participated In, 
and conslstently pushed and carried ont by ail the offlcers of the corporation, 
by its président, secretary and treasurer, gênerai manager, and directors, and 
by ail its stockholders. 

It Is alleèed, and the testimony shows, that ail the directors, offlcers, and 
stockholders of the Exploration Mercantile Company, as the act and deed of 
the corporation, caused the Stone pétition to be flled and a receiver to be asked 
for, and later that they, in behalf of said corporation, as its act and deed, 
moved the court for an order appointing Wylie receiver. It is also averred 
that the corporation ratified the act. It is also alleged, and amply proven by 
the testimony, that this was ail done to hinder, delay, and defraud its cred- 
itors ; and It Is clear from the testimony that thèse persons, Stone, Wylie, and 
Hobbs, knew the corporation was Insolvent at the time the receiver was ap- 
plied for. Under the shelter of a receivershlp, which tied the hands of the 
creditors, they proposed themselves to control its business and conceal its 
actual condition. Inasmuch as ail the stockholders, ail the offlcers and ail 
the directors of this corporation, without exception, are using the distinction 
between themselves and the corporate entity for the purpose of hindering, de- 
laying and defrauding creditors, that distinction should be disregarded, and the 
act of applying for a receiver should be imputed to the corporation itself. 

The motion in arrest of judgment is denied, and the usual adjudication of 
bankruptcy will be entered. 

Thompson, Morehouse & Thompson, for plaintiff in errer. 
J. L,. Kennedy, for défendants in error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

MORROW, Circuit Judge. The défendants in error hâve moved 
to dismiss the writ of error, first, on the ground that no notice of the 
pétition for the writ of error or of the hearing thereof was given as 
provided by law. The défendants in error were duly served with a 
citation signed by the District Judge to appear in this court and show 
cause why the judgment mentioned in the writ of error should not 
be corrected. In proceedings on error the citation signed by the 
judge of the court to which the writ is addressed or any judge or jus- 
T77 F.— 53 



834 177 FEDERAL REPORTER. 

tice of the appellate court is the notice required by section 998 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 712) for the removal of 
any cause to the appellate court. Foster's Fédéral Practice (4th Ed.) 
§ 507. 

The second ground of the motion is that the proceedings for con- 
tempt hâve been brought against the officers and attorneys of the Ex- 
ploration Mercantile Company, and pending such proceedings they 
are not entitled to any relief other than such as may resuit from a 
showing in clearing the parties of the charge of contempt. Beach on 
Modem Equity Practice states the rule as foUows: 

"The gênerai rule is that one who Is In contempt Is never to be heard by 
motion or otherwlse until he has cleared his contempt and pald the costs. But 
the rule applles to matters of favor, and a party, although adjudged in con- 
tempt, may be heard on matters of strict rîght" 

In support of the rule thus stated the author cites a large number 
of English and American cases, among others the case of Brinkley v. 
Brinkley, 47 N. Y. 40, where Judge Folger, discussing the subject at 
length and af ter citing cases, says : 

"The conclusion to be drawn from them is thls: That a party in contempt 
and until he is purged of it will not be permltted to ast for the favor of the 
court, nor to take any aggressive proceedings against his adversary ; but that 
it is his right to take measures to protect himself, and to make any motion 
deslgned to show that the order adjudging him in contempt was erroneous. 
He may move to diseharge the order though in contempt for not obeying it 
* • * And if a party may move to set aside or discharge the order as er- 
roneous, to rld himself of a contempt, he may, It must foUow, take any other 
course which the law allows to a party to establish that it is erroneous ; and 
an appeal from it, and a review of it in an appellate court, is such other 
course." 

See, also, Kaehler v. Dobberpuhl, 56 Wis. 497, 601, 14 N. W. 631, 
633. 

The third ground of the motion is that this court has no jurisdic- 
tion, for the reason that the only alleged error which can be considered 
by a reviewing court is the claim made that the District Court had no 
jurisdiction of the subject-matter of the controversy; and the only 
court which can review that question is the Suprême Court of the 
United States. The jurisdictional question involved in this case is 
not of the class of jurisdictional questions over which the Suprême 
Court tàkes jurisdiction. The District Court has jurisdiction of ail 
bankruptcy proceedings. The question whether the pétition in this 
case alleged an act of bankruptcy against the Exploration Mercantile 
Company does not go to the jurisdiction of the bankruptcy court. In 
that respect it is like the question whether the alleged bankrupt is one 
who may be proceeded against in involuntary bankruptcy under the 
act. Denver First Nat. Bank v. Klug, 186 U. S. 302, 22 Sup. Ct. 899, 
46 L. Ed. 1127 ; Schweer v. Brown, 195 U. S. 171, 25 Sup. Ct. 15, 
49 L. Ed. 144; Lucius v. Cawthon-Coleman Co., 196 U. S. 149, 25 
Sup. Ct. 214, 49 L. Ed. 425; Cblumbia Iron Works Co. v. National 
Lead Co., 127 Fed. 99, 62 C. C. A. 99, 64 E. R. A. 645. The motion 
to dismiss the vl^rit of error is overruled. 

The original pétition praying that the plaintiff in error be adjudged 
a bankrupt was filed by certain creditors in the United States District 
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Court for the district of Nevada on September 13, 1908. To this pé- 
tition a demurrer was interposed by the plaintiff in error which was 
sustained, with leave to the petitioning creditors to file an amended 
pétition. An amended pétition was accordingly filed on October 24, 
1908, alleging, in substance, that for the greater portion of six months 
next preceding the time of filing the original pétition and ever since 
said time plaintiff in error had its principal place of business at Gold- 
field, county of Esmeralda, state of Nevada, and at ail of said times 
it had been and was then engaged principally in trading and mercantile 
pursuits; and at the time of filing the original pétition owed debts to 
the aniount of $1,000, and had continued to owe debts in that amount ; 
that at the date of filing the original pétition on September 13, 1908, 
and for four months continuously next prior thereto, and ever since 
that time the plaintiff in error had been and was then insolvent ; that 
at the date of fihng the original pétition on September 13, 1908, and 
for more than four months continuously next prior thereto and ever 
since that time the property of the plaintiff in error at a fair valuation 
amounted to less than the sum of $60,000, and that ail the said times 
its debts were in excess of $74,000 ; and that within four months next 
preceding the date of the filing of the original pétition the plaintiff in 
error had committed an act of bankruptcy in that on or about the 6th 
day of August, 1908, it being insolvent had applied for a receiver for 
its property ; that is to say": It is alleged that the plaintiff in error was 
organized on the 14th day of February, 1906, by W. C. Stone, C. E. 
Wylie, and Frank G. Hobbs ; that the amount of the capital stock was 
then and ever since had been $50,000, divided into 50,000 shares of 
the par value of $1 each ; that W. C. Stone owned 48,000 shares, C. 
E. Wylie, 1,000 shares, and Frank G. Hobbs, 1,000 shares; that the 
persons mentioned had continued to own ail the stock in the corpora- 
tion; that, although the articles of incorporation of the plaintiff in 
error provided that the board of directors should be five, there never 
had been more than three directors, and the persons named as stock- 
holders had ever since the organization of such corporation continued 
to be and were such directors; that W. C. Stone had been and was 
président, C. E. Wylie, vice président, and Frank G. Hobbs, secretary 
and treasurer of the corporation; that on and prior to the 6th day 
of August, 1908, certain creditors of the plaintiff in error which was 
then and there insolvent were demanding payment of their just claims 
against the corporation; that Stone, Wylie, and Hobbs, the directors 
and ofîicers of the corporation, then and there conspired and agreed to- 
gether and ever since had conspired and agreed together to take such 
measures and do such acts as would hinder, delay, and defraud the 
creditors of the corporation, and would compel the creditors to accept 
less than the full payment of their just claims, and thereby obtain for 
such directors and officers a large part of the property of the corpora- 
tion and prevent said creditors from obtaining a knowledge of its true 
condition and of the affairs of the corporation, and from having or par- 
ticipating in the choice of a person or persons to act as trustée of such 
corporation or its property ; that in pursuance of said conspiracy and 
agreement said directors and offîcers acting for and on behalf, and 
as the act and deed, of said corporation on the 6th day of August, 
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1908, caused to be filed in the district court of the First judicial dis- 
trict of the State of Nevada in and for the county of Esmeralda an 
appHcation praying for the appointaient of a receiver with a view to 
the dissolution of the corporation. In this pétition to tlie state court 
W. C. Stone was plaintifï and the plaintifï in error was the défendant. 
The pétition in the state court recited that the plaintifï Stone was 
président, Wylie, vice président, and Hobbs, secretary and treasurer 
of the corporation; that the corporation had liabilities in the sum of 
about $65,000, and its assets exceeded $95,000 ; that owing to the de- 
pressed condition in business, and the inability of the défendant cor- 
poration at that time to collect the amounts owing to it, the said cor- 
poration was in danger of its assets being wasted through attachment 
or litigation, as the claims mentioned and other claims were due, and 
the corporation was at any time liable to be attached and therefore 
would be unable to carry on and continue its business, or to be put to 
very large and useless expense by way of litigation, and the assets of 
the property be wasted thereby; that the plaintiff, Stone, was the 
holder of more than one-tenth of the capital stock of the corporation, 
and that by reason of the facts stated the corporation should be dis- 
solved and a receiver appointed to take charge of the business and 
aiïairs of the corporation that its property might be preserved, its 
creditors paid, and its assets cared for. The prayer of the pétition 
was that the court should appoint a receiver to take charge of the af- 
fairs of the corporation and conduct and manage the same with a 
view of its dissolution under the orders and direction of the court ; 
that the corporation and its directors and each of them be enjoined 
and restrained from exercising any of its powers or doing any busi- 
ness except through, by, and under said receiver. The creditors' 
amended pétition allèges, further, that on the 6th day of August, 1908, 
when said pétition was filed in the state court, summons was issued 
and delivered to C. E. Wylie as manager and director of the plaintiff 
in error who accepted service of the same, and thereupon said di- 
rectors and officers, acting for and on behalf and as the act and deed 
of the corporation, caused to be filed with the clerk of the court there- 
of an appearance and application for the appointment of a receiver 
for the property of the plaintiff in error as follows : 

"Now cornes 0. B. Wylie, manager and one of the directors of the at>ove- 
named défendant, and enters the appearance of the said défendant in the 
above-entitled cause, and asks the above-entitled court to appoint as receiver 
of said défendant, C. E. Wylie, the undersigned, one of the directors of said 
corporation." 

This appearance and application is signed by C. E. Wylie, manager 
and director of the corporation. 

It is further alleged in the creditors' amended pétition that on the 
6th day of August, 1908, the directors and officers of the plaintiff in 
error acting for and on behalf and as the act and deed of said corpo- 
ration moved the said court upon the said pétition for an order ap- 
pointing said C. E. Wylie receiver of the property of the plaintiiï in 
error, with the full power to take charge of the assets and control the 
business of said company; that said C. E- Wylie was thereupon ap- 
pointed receiver and filed his bond as such, and took the oath of of- 



EXPLORATION MERCANTILE CO. V. PACIFIC H. A 8. CD. 837 

fice on the 7th day of August, 1908, taking possession of the business 
property and effects of said corporation as such receiver; that on 
September 8, 1908, and at other times in further pursuance of said 
conspiracy and agreement the said W. C. Stone, acting for and on 
behalf and as the act and deed of said corporation, sought to bring 
about a settlement of the claims of said creditors of said corporation 
whereby said creditors would obtain not to exceed 60 per cehtum of 
their claims ; that said Stone said to the creditors that by making 
such settlement the creditors would obtain a greater sum of money 
than they would if they litigated their claims, or if the affairs of said 
corporation were administered in bankruptcy by the United States 
court ; that by making such settlement the directors and officers would 
make something for themselves ; that the directors and ofïicers of 
said corporation in pursuance of said conspiracy and agreement had 
ever since the 6th day of August, 1908, refused petitioners access to 
the books of the corporation and at ail times had refused to permit the 
agent and représentative of the petitioners to take or assist in taking 
an inventory of the property of the corporation, although such access 
and opportunity were requested ; that ever since the 6th day of August, 
1908, the plaintifï in error and each and ail the said directors had ac- 
quiesced in, upheld, ratified, and confirmed the said proceedings and 
application for, and appointment of said receiver; that said Hobbs 
had ratified and confirmed the same and had since been continuously 
in the employ of said receiver. The pétition prayed that the plaintiff 
in error should be adjudged a bankrupt. 

To this amended creditors' pétition the plaintifï in error filed its 
answer and demanded a jury trial. The answer and demand for a 
jury trial was signed by Frank G. Hobbs, secretary. In its answer 
plaintiff in error alleged, among other things, that the proceeding in 
the State court was taken against it and was not the act of the plaintifï 
in error ; that the plaintiff in error was not insolvent ; that its proper- 
ty at a fair valuation was more than suffîcient to pay its debts. It 
denied the conspiracy charged against its officers and directors; de- 
nied that they conspired or. agreed to measures or acts to hinder, de- 
lay, and defraud creditors or to compel such creditors to accept less 
than the full payment of their just claims. Adniitted that Stone did 
by way of compromise make a proposition to the petitioning creditors 
to adjust their claims upon a basis approximately at 60 per centum. 
Denied that this proposition of compromise was made in furtherance 
of any conspiracy. Asserted the jurisdiction of the state court over 
the subject-matter and the person of the plaintiff in error and of the 
receiver. Denied the jurisdiction of the United States District Court 
in the premises and demanded that the matter be inquired into by jury. 
A jury trial was had and resulted in a verdict answering the following 
interrogatories submitted by the court : 

"Interroscatory No. 1. Whether on the 6th day of* August, 1908, the date of 
the appoiutment of C. E. Wylie as receiver of the Exploration Mercantile Com- 
pany by the district court of the First judlelal district of the state of Nevada, 
in the case of W. C. Stone v. Exploration Jlercantile Company, the aggregate 
of the property of the said- Exploration Mercantile Company was at a fair 
valuation. sufficient in amount to pay its debts? Answer: No. 
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"Interrogatory No. 2. Whether on the 12th day of September, 1908, the date 
of the fillng of the pétition In bankruptcy In thèse proceedings, the aggregate 
of the property of said Exploration Mercantile Company was, at a falr valua- 
tion, sufflclent in amount to pay its debts? Answer: No. 

"Interrogatory No. 3. Whether on the 6th day of August, A. D. 1908, the 
Exploration Mercantile Company belng insolvent applled for a receiver for its 
property? Answer: Yes." 

The plaintiff in error thereupon moved the court in arrest of judg- 
ment because of the insufficiency of the creditors' amended pétition. 
This motion being denied by the court, the plaintifif in error was ad- 
judged a bankrupt. 

The case is hère upon a writ of error with an assignment of errors, 
but as no exceptions were taken, and there is therefore no bill of ex- 
ceptions in the record, the main' question to be determined is the suffi- 
ciency of thé creditors' amended pétition in bankruptcy. Section 3 
of the Bankruptcy Act of July 1, 1898, 30 Stat. 544, 546 (U. S. Comp. 
St. 1901, p; 3422), provided as foUows: 

"a. Acts of bankruptcy shall consist of bis having ♦ • • (4) made a gên- 
erai assignment for the benefit of his creditors." 

The amendatory act of February 5, 1903, c. 487, 32 Stat. 797 (U. S. 
Comp. St. Supp. 1909, p. 1309), added the following; provision : 

"Or being insolvent applied for a receiver or trustée for his property, or be- 
cause of insolvency a receiver or trustée bas been put in charge of his prop- 
erty under the laws of a state, of a territory, or of the United States." 

The objection made by the plaintiff in error by its motion in arrest 
of judgment that the creditors' pétition was insufficient in law could 
hâve been raised by demurrer. , It took the alternative procédure of 
interposing an answer denying that on the 6th day of August, 1908, 
application was made to the state court for the appointment of a re- 
ceiver for its property; denied that it was insolvent, but it averred 
that, on the contrary, its property at a fair valuation was more than 
suiïïcient to pay its debts. li denied that it had committed an act of 
bankruptcy as alleged in the creditors' pétition, but averred on the con- 
trary that the proceedings taken in the state court for the appointment 
of a receiver were taken against it, and was not its act. For the dé- 
termination of thèse issues it demanded a jury trial, that is to say, it 
demanded that thèse issues should be tried and determined as questions 
of fact. A jury trial was had, and resulted in a verdict and judg- 
ment in which thèse issues were found and adjudged against the 
plaintiff in error. No error is alleged to hâve been committed by the 
court in the course of the trial, and no exceptions were taken either 
to the admission or rejection of évidence or to the instructions to the 
jury. It was therefore found and determined as a fact that the plain- 
tiff in error was insolvent when application was made to the state 
court for the appointment of a receiver for its property. It was fur- 
ther found and deternlined as a fact that the plaintiff in error being 
insolvent applied to the state court for the appointment of a receiver 
of its property. To enable the jury to find and détermine thèse is- 
sues it will be presumed that the court instructed the jury correctly 
as te the law of insolvency, and the acts that would under the bank- 
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ruptcy act constitute an application on the part of a corporation to 
the State court for the appointment of a receiver of its property. 

The charge in the creditors' pétition that the plaintiff in error being 
insolvent applied for a receiver for its property is followed by the di- 
rect allégation that the corporation was "then and there insolvent." 
This is a sufficient allégation that the plaintiff in error was insolvent 
when the application for a receiver was made. 

With respect to the other question as to whether the charge that the 
plaintiff in error had committed an act of bankruptcy in applying for 
a receiver of its property, the objection is made that the facts stated 
in the creditors' pétition do not show that the plaintiff in error applied 
for the appointment of a receiver for its property; on the contrary, 
that the application was made by a stockholder. Without imputing to 
the plaintiff in error a waiver of this question as a question of law it 
is obvious that upon a motion in arrest of judgment the question is 
reduced to narrow limits. We cannot for example consider the ob- 
jection that it is not alleged that there was a stockholders' meeting of 
the corporation, or a meeting of the board of directors, or that there 
was no resolution of any kind by the corporation and no allégation of 
corporate authority granted or given to any agent or person to apply 
for the appointment of a receiver. 

We are not hère dealing with the lawf ul act of the plaintiff in error 
acting in a lawful corporate capacity, but with the acts of certain in- 
dividuals holding ail the stock of the corporation and constituting its 
officers and directors, who, it is alleged, hâve "conspired and agreed 
together to take such measures and do such acts as would hinder, de- 
lay, and defraud the creditors of said corporation * * * and 
would évade the provisions of the laws of the United States in référ- 
ence to bankruptcy, and prevent such creditors from obtaining a 
knowledge of the true condition of said corporation's aff airs, and from 
having or participating in the choice of a person or persons to act as 
trustée of said corporation or its property." With respect to the acts 
of thèse parties it is alleged : 

"Tbat in pursuance of said conspiracy and agreement said directors and 
officers acting for and on behalf and as the act and deed of said corporation, 
whieh was tlien and there insolvent as aforesaid, on the 6th day of August, 
1908, cansed to be flied in the district court of the First judieial district of the 
State of Nevada, In and for the county of Esmeralda, an application praying for 
the appointment of a receiver with a view to the dissolution of sald corpora- 
tion." 

The application for a receiver in the name of the stockholder as set 
forth in the pétition is charged to be the act and deed of the corpora- 
tion ; and it is further charged that the directors and officers of the 
corporation acting for and on behalf and as the act and deed of the 
corporation accepted the service issued in the case, and thereupon 
caused to be filed with the court an appearance and application for the 
appointment of a receiver. We think thèse allégations are sufficient 
and charge the corporation with having committed an act of bank- 
ruptcy in applying for a receiver of its property. The corporate en- 
tity cannot be so disguised' that it can successfully masquerade in the 
name of a stockholder, and, evading the searching eyes of a court of 
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equity, hinder, delay, and defraud its creditors and defeat the provi- 
sions of the bankruptcy act. A comrt of equity looks through forms 
to the substance of things, thus preserving the rights of innocent par- 
ties against ail forms of déception and f raud. 

It is further objected that the laws of the state of Nevada do not 
permit or authorize a corporation to apply for the appointment of a 
receiver; that the state court did not hâve jurisdiction over such an 
application, and that the application for a receiver for a corporation 
to be an act of bankruptcy under the bankruptcy act must be an appli- 
cation made under the laws of the state, that is to say, it must in 
every respect be a lawful application conforming to the laws of the 
state. This is not the language of the bankruptcy act; nor do we 
think it was the purpose of Congress to make the act of bankruptcy 
dépendent upon the pretended regularity of the proceedings of the 
state court. That court may be imposed upon and its jurisdiction in- 
voked to defeat the jurisdiction of the bankruptcy court as charged 
in this case. It is sufficient that the corporation is insolvent, and, 
being insolvent, has applied for a receiver whereby the property of the 
corporation is to be taken possession of and administered and distrib- 
uted by the state court. It is against such proceedings that the bank- 
ruptcy act confers exclusive jurisdiction on the bankruptcy court. 
"The opération of the bankruptcy laws of the United States cannot 
be defeated by insolvent commercial corporations applying to be wound 
up under state statutes. The bankruptcy law is paramount, and the 
jurisdiction of the fédéral courts in bankruptcy, when properly in- 
voked, in the administration of the afïairs of insolvent persons and cor- 
porations, is essentially exclusive." In re Watts and Sachs, 190 U. S. 
1, 27, 33 Sup. et. 718, 724, 47 L. Ed. 933. 

It is further contended that the application for the appointment of a 
receiver did not constitute an act of bankruptcy for the reason that it 
did not appear on the face of the proceeding in the state court that 
the application was made to that court on the ground of insolvency; 
that unless the proceeding in the state court is based on insolvency it is 
not an act of bankruptcy; and that the question of solvency or insol- 
vency as related to the application for a receiver is not an issue to be 
tried in the bankruptcy court but must be f ound on the facts appearing 
on the record in the state court. The act of February 5, 1903 (32 Stat. 
797), amending the bankruptcy act of July 1, 1898, added two provi- 
sions to the section providing two additional acts of bankruptcy, viz. : 

(1) Being insolvent applied for a receiver or trustée for his property. 

(2) Because of insolvency a receiver or trustée has been put in charge 
of his property under the laws of a state, of a territory, or of the 
United States. 

Under the second provision it has been held that where the credit- 
ors' pétition charges a single act of bankruptcy, viz., "because of in- 
solvency a receiver or trustée has been put in charge of his property 
under the laws of a state," the act of bankruptcy is dépendent upon 
the state of facts disclosed upon the record in the case before the court 
making the appointment of a receiver. In re Douglas Coal & Coke 
Co. (D. C.) 12 Am. Bankr. Rep. 539, 131 Fed. 769; In re Spalding, 
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14 Am. Bankr. Rep. 129, 139 Fed. 244, 71 C. C. A. 370. But our at- 
tention has not been called to any case that holds that under tbe first 
provision of the statute where the creditors' pétition charges a single 
act of bankruptcy, viz., "being insolvent applied for a receiver or trus- 
tée for bis property," the act of bankruptcy is dépendent upon the rec- 
ord in the court to which the appHcation for a receiver is made; that 
is to say, we do not find any case holding that unless the pétition to 
the court for a receiver states that the appHcation is based upon the in- 
solvency no act of bankruptcy has been committed. The charge of 
"being a bankrupt" in the first provision of the statute is an issue to be 
tried and determined in the bankruptcy court, and upon the détermina- 
tion of that court rests the question as to whether the bankrupt was in- 
solvent when the application for a receiver was made. 

With respect to the application for a receiver it may be conceded 
that if it appears from the record and is established by proof that the 
application is made under some statutory authority or gênerai equity 
jurisdiction having no relation to insolvency, then the act of applying 
for a receiver is not an act of bankruptcy. But when it appears that 
the application for a receiver has relation to insolvency, and that the 
purpose of the proceeding is to bave the corporation managed with 
a view to its dissolution and the distribution of its assets among the 
creditors of the insOlvent, then the application for a receiver is clearly 
an act of bankruptcy. 

Turning now to the application that was made to the state court for 
the appointment of a receiver in this case we find that it was alleg-ed : 

"That, owing to the depressed . condition in business and the inabllity cl! 
said défendant corporation at the présent tlme to collect the amouuts owing to 
It, the said corporation is in danger of its assefe heing wasted through attach- 
ment or litigation, as the aforesaid claims and other claims are due, and the 
said corporation is liable at any time to be attached and therefore be unable 
to carry on and continue its business or to be put to very large and useless 
expense by way of litigation, and the assets of the property be wasted thereby ;" 
and "that by reason of the facts aforesaid the said corporation should be dis- 
solved, and that a receiver should be appointed to tabe charge of the business 
and affairs of said corr)oration, that its property may be preserved, Its cred- 
itors paid, and its assets cared for." 

In our opinion thèse facts appearing upon the face of the record in 
the state court coupled with the fact of insolvency charged in the cred- 
itors' pétition are sufficient to constitute an act of bankruptcy under 
the first clause of the amendment of February 5, 1903. 

It follows that the creditors' amended pétition states facts sufficient 
to constitute a cause of action in bankruptcy, and the decree of the 
District Court must be affirmed ; and it is so ordered. 
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NEW YORK LIFE INS. CO. v. SLOCtTM. 

(Circuit Court of Appeals, Third Circuit. February 15, 1910.) 

No. 1,263. 

L INSUBANOE (§ 349*) — Life Insurance— Nonforfeitable Polict— Peemi- 
UMS— Failube to Pat— ïermination. 

A nonforfeitable pollcy provided that, If Insured was Indebted to the 
Company, and any premium on the pollcy or interest on a loan was not 
duly paid, and a request for paid-up Insurance was made, the policy 
would be indorsed for such amount as any excess of the reserve held by 
the Company over such Indebtedness would purehase accordlng to the 
company's published table of single premiums, and that, If there was no 
request for pald-up Insurance, then the net amount that would hâve been 
payable as a death claim on the date to whlch the premiums were duly 
pald would automatically continue as term Insurance from such date for 
such time as the excess of the reserve would purehase accordlng to the 
company's présent published table of single premiums for term insurance 
and no longer. Held, that where the excess of reserve over a loan granted 
on a policy was practically nothing, amountlng at most to only $5.80, 
whlch would hâve purchased term insurance for not more than eight days 
after the annual premium date, a failure to pay a current premium until 
after the expiration of such time precluded a recovery on the policy in 
case of insured's death. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 891 ; Dec. Dig. 
I 349.*] 

2. Insurance (§ 349*) — Premiums— Nonpatment—Loans. 

A premium note, executed to continue a policy, provided that no part of 
tEe pTemIum had been paid, but that the insurance should continue in 
force until midnlght of the due date of the note, and, if the note was paid 
on or before the date when due, the payment, together with the cash re- 
ceived, would be accepted in payment' of the premium. The agent ac- 
cepting the note Informed insured's wife that the amount of cash received 
at the time the note was executed would extend the policy until May 27, 
1908, which was after insured died, if the note signed by insured was de- 
livered prier to the expiration of the days of grâce. Insured, however, 
was too ill to sign the note, and it was not signed or delivered until after 
the expiration of such grâce. Held, that the policy was terminated. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 897; Dec. Dig. 
I 349.*] 

3. EsTOPPEL (§ 55*) — EsTOPPEL IN Pais— Reliance. 

An estoppel in pais is not created except by conduct which the person 
pleading, the estoppel has a right to rely on and does rely on in fact. 

[Ed. Note. — For other cases, see Estoppel, Cent Dig. S§ 13&-141; Dec. 
Dig. § 55.*] 

Bufflngton, Circuit Judge, dissenting. 

In ErrortO' the Circuit Court of the United States for the Western 
District of Pennsyîvania. 

Action by Lillian P. Slocum, as executrix of Alexander W. Slocum, 
deceased, ag^ainst the New York Life Insurance Company. Judgment 
for plaintiff, and défendant brings error. Reversed and remanded, 
with instructions. 

Georg-e B. Gordon and James H. IVTcIntosh, for plaintifï in error. 
George E. Shaw, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Cir cuit Judges. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LANNING, Circuit Judge. This is an action on a life insurance 
policy for $20,000. The jury rendered a verdict for the plaintiff below, 
the défendant in error hère, for the sum of $18,234.02, which they 
ascertained by the f ollowing calculation : 

Aœount of policy $20,000 00 

Loan deducted $2,300 00 

Note deducted 434 00 

2,794 00 

$17,206 00 
Interest added from Jan. 17, 1908 '. 1,018 02 

$18,224 02 



We think the errors assîgned may ail be disposed of by considering 
the single question whether, under the terms of the policy and the évi- 
dence, it was legally possible for the jury to find that the policy was, 
at the date of the death of the insured, a valid subsisting contract of 
insurance for any sum whatever. 

The policy was dated January 16, 1900. It provided for the payment 
by the insured of a premium of $579.60 on the 27th day of November 
in each year during its continuance. It also contained the following 
provisions : 

"This policy Is automatlcally nonforfeltaWe from date of issue as follows: 
* * * Second. If any premium or Interest Is not duly pald, and if there Is 
an indebtedness to the company, this policy will be indorsed for sueh amount 
of paid-up insurance as any excess of the reserve held by the Company over 
such Indebtedness will purchase according to the company's présent published 
table of single premlums, on written request therefor wlthin six months from 
the date to which premiums were duly paid. If no such request for pald-up 
Insurance is made, the net amount that would hâve been payable as a death 
claim on the date to which premiums were duly pald will automatlcally con- 
tinue as term insurance from such date for such tlme as said excess of the 
reserve wlU purchase accorfling to the company's présent published table of 
single premiums for term insurance, and no longer." 

"Grâce in Payment of Premiums. — ^A grâce of one month, during which the 
policy remains in force, will be allowed in payment of ail premiums except 
the flrst, subject to an interest charge at the rate of five per cent, per annum." 

"General Provisions. — (1) Only the président, a vice président, the actuary 
or the secretary bas power in behalf of the company to malse or modify this 
or any contract of insurance, or to extend the time for paying any premium, 
and the company shall not be bound by any promise or représentation here- 
tofore or hereafter given by any person other than the above. (2) Premiums 
are due and payable at the home office, unless otherwise agreed in wrlting, 
but may -be paid to an agent producing receipts signed by one of the above- 
named ofHcers and countersigned by the agent. If any premium is not paid 
on or bef ore the day when due, or withln the month of grâce, the liability 
shall be only as hereinbefore provided for such case." 

At the date of the issuance of the policy, the insured, Alexander W. 
Slocum, was a résident of Pittsburgh, and the policy was delivered to 
him by the insurance company's Pittsburgh agent. The premiums 
from 1900 to 1906, inclusive, were paid at the company's Pittsburgh 
office to the company's Pittsburgh agent. In May, 1906, Mr. Slocum 
took up his résidence temporarily, for business purposes, in Houston, 
Tex. His wife remained, except during a part of the winter of 1906- 
07, in Pittsburgh. On December 1, 1906, she, acting for her husband, 
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went to the company's Pittsburg-h office and there obtained from the 
Company for her husband a loan of $3,360, out of which the premium 
due the preceding November 27th was paid. She thereupon delivered 
to the Company a "policy loan agreement," signed by her husband, by 
which he admitted that he had that day, December Ist, received such 
loan in cash, and that he had pledged his policy with the company 
as collatéral security therefor. It was stipulated by the agreement that 
interest on the loan at the rate of 5 per centum per annum should be 
annually paid in advance, and that the loan should become due and 
payable (inter alia) if any premium on the policy or interest on the 
loan should not be paid when due, in which event the pledge should be 
foreclosed by satisfying the loan in the manner provided in the policy. 

The insured died December 31, 1907. His wife claims that on De- 
cember 37, 1907 — that is, on the last day of the month of grâce suc- 
ceeding November 27, 1907 — she, acting for her husband, paid to the 
company's Pittsburgh agent the sum of $364.20 on an agreement here- 
after referred to. It is conceded that nothing more was paid to the 
company during the lifetime of the insured. Passing, for the moment, 
the considération of the alleged agreement under which the insured's 
wife claims to hâve paid the $364.20, it is clear that if nothing had been 
paid, and the case should be determined strictly in accordance with the 
terms of the policy and of the "policy loan agreement," there would be 
nothing whatever due on the policy. It is provided in the policy, as 
shown in the above quotations from it, that if the insured be indebted 
to the company, and any premium on the policy or interest on a loan 
is not duly paid, and a request for paid-up insurance is made, the policy 
will be indorsed for such amount of paid-up insurance as any excess 
of reserve held, by the company over such indebtedness will purchase 
according to the company's published table of single pren.-iums, and 
that, if there be no request for paid-up insurance, then "the net amount 
that would hâve been payable as a death claim on the date to which 
premiums were duly paid will automatically continue as term insur- 
ance from such- date for such time as said excess of the reserve will 
purchase according to the company's présent published table of single 
premiums for term insurance, and no longer." 

In the case at bar, the excess of reserve over the loan of $3,360 was 
practically nothing. The reserve, on the American 3 per cent, basis, 
would hâve been $118.39 per $1,000, or $3,365.80 on the policy of 
$30,000. The company estimated the reserve at $118 per $1,000, or 
$2,360 on the policy of $20,000. It had loaned to the insured the whole 
of this estimated reserve. Giving to the insured, however, the benefit 
of a reserve of $118.29 per $1,000, the excess of reserve over the 
amount of the loan, $5.80, would hâve purchased term insurance for an 
extended period of not more than eight days after November 37, 1907. 
Such is the undisputed testimony in the case. If there had been no 
payment of any part of the premium which became due on November 
37, 1907, and no loan against the policy by the company to the insured 
on that date, the reserve would hâve carried the policy for the sum of 
$4,000, according to one of its provisions not quoted, for a period of 
seven years and seven months beyond November 37, 1907. As there 
was a loan of $2,360 against it, and that loan exhausted the reserve, 
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except as to the sum of $5.80, the poHcy, unless saved by the agreement 
presently to be considered, expired by force of its own provisions on 
December 27, 1907, since that was the last grâce day and the excess 
of reserve ($5.80) would not hâve carried the poHcy beyond that day. 
It is contended, however, by the counsel for Mrs. Slocum, that she 
paid the $264.20 to the Pittsburgh agent under an agreement that, by 
the payment of that sum, the policy should be continued in force until 
May 27, 1908. There is a, dispute as to whether the $264.20 was paid 
by Mrs. Slocum to the company's agent at Pittsburgh or mailed by her 
to the company's agent at St. Louis, and also as to the conversation be- 
tween her and the Pittsburgh agent at the Pittsburgh office in the latter 
part oi November and the latter part of December, 1907. We shall as- 
sume, as in view of the trial court's charge to the jury we think we 
must do, that the jury found the facts to be as stated by Mrs. Slocum. 
Her statement, in substance, is that on November 26, 1907, her husband 
then being returned to Pittsburgh from Houston, Tex., and being ill, 
she called at the office of the company's Pittsburgh agent, and was 
there given by the same person to whom she had in previous years paid 
the premiums for her husband a mémorandum showing that upon the 
payment by the insured of $264.20 in cash, and the giving of a note for 
$434.90 payable May 37, 1908, the cash payment would carry the policy 
until May 27, 1908, and the note would carry it for the balance of the 
year ; and that she took the mémorandum to her home, and on Decem- 
ber 27, 1907, returned to the office, gave the agent a check for $264.20, 
and received from him a blank note to be signed by her husband. This 
part of the transaction she states in the f ollowing language : 

"I gave hlm the check for $264.20, aHd he handed me the blue note and an- 
other paper in an envelope, and he said that the note must be signed and I 
must return. it. I told him Mr. Slocum was ill, and It might be several days 
before I could send it back, and he said that would be ail rlght. 'Mail it as 
soon as you can.' " 

The note was one of the form of notes prescribed by the company, 
called "blue notes," and was drawn for $435, payable on or before May 
27, 1908, without grâce and without demand or notice, with interest 
at the rate of 5 per centum per annum. It contained a récital that it 
was accepted at the request of the maker, together with $145.60 in 
cash, which, with the $435 for which the note was drawn, amounted, 
it will be observed, to $1 more than the premium due. The note con- 
tained, also, this provision : 

"That although no part of the premium due on the 27th day of November, 
1907, under policy No. 3,011,158, issued by said company on the life of A. W. 
Slocum has been paid, the Insurance thereunder shall be continued in force 
until midnight of the due date of said note; that if this note is paid on or 
before the d.ate vvhen it becomes due, such payment, together with said cash, 
will then be accepted by said company as payment of said premium, and ail 
rights under said policy shall thereupon be the same as if said premium hatî 
been paid when due ; that if this note is not paid on or before the day it be- 
comes due it shall thereupon automatically cease to be a daim against the 
maker, and said company shall retain said cash as part compensation fpr the 
rights and privilèges hereby granted, and ail rights under said policy, shall 
be the same as if said cash had not been paid nor this agreement made." 



846 177 FEDERAL REPORTER. 

It will be observed, further, that, after deducting from the check of 
$264.30 the cash item of $145.60 mentioned in the note, there remained 
$118.60, being 60 cents in excess of the interest on the loan of $3,360 
for one year at 5 per centum. 

Having made the payment of $364.30 and received the blank note, 
Mrs. Slocum went to her home, but found her husband too ill to sign 
the note. He died, as aiready stated, on December 31, 1907, without 
having signed it. 

Similar notes for part of the premiums due had been given in previ- 
ous years and delivered to the Pittsburgh agent ; but, so far as the case 
shows, they had always been signed by Mr. Slocum and deHvered to 
the company's agent before the expiration of the grâce periods of one 
month after the due dates of the premiums. While the company would 
doubtiess hâve been estopped from denying the right of the Pittsburgh 
agent to extend the policy until May 37, 1908, if the note, duly signed 
by Mr. Slocum, as well as the check, had been delivered to the Pitts- 
burgh agent on December 37, 1907, notwithstanding the provision of 
the policy that only the président, a vice président, the actuary, or the 
secretary of the company had the power to extend the time for paying 
any premium, since such extensions had been made in previous years 
without objection on the part ofthe company, no estoppel in pais can 
be created except by conduct which the person setting up the estoppel 
bas the right to rely upon and does in fact rely and act upon. Bloom- 
field v. Charter Oak Bank, 181 U. S. 135, 7 Sup. Gt. 865, 30 h. Ed. 
933. 

In the présent case, the contract between the company and the in- 
sured provided that only the company's président, or one of its vice 
présidents, or its actuary, or its secretary, should bave power to extend 
the time for paying a premium. In former years, that provision had 
been disregarded to the extent of allowing an agent of the company 
to grant additional time for paying a premium provided the additional 
time was actually granted within the grâce period of one month. An 
atterttpt was made to show that the Pitsburgh agent had extended the 
time for the payment of a premium on a policy of Mr. Slocum's brother 
more than two months after the premium became due. It was shown,. 
however, that the agent acted in that case after notification from the 
home office of the company in New York that the policy had been re- 
instated. Furthermore, it must be borne in mind that Mrs. Slocum, 
according to her owh testimony, was told by the Pittsburgh agent on 
December 37, 1907, when he handed the blank note to her, that it must 
be signed by Mr. Slocum and returned to the agent. The contract be- 
tween her and the company's agent, even on her own showing, was 
never completed. It remained executory. It was not a divisible, but 
an indivisible, contract. If she should get the note signed by her 
husband, and mail it to the agent as soon as she could, then, assuming 
the power of the agent to enter into such an arrangement, the $264.30 
would carry the policy until May 37, 1908, and the note would carry 
it for ]the rest of the year. 

It will be observed, further, that according to the terms of the blank 
note given to Mrs. Slocum the $145.60 paid on December 37, 1907, 
was not received as part of the premium due on November 27th pre- 
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ceding, for the note déclares that no part of the premium had been 
paid. The note itself was the thing that embodied the only contract 
that, so far as the record shows, the agent had the power to make. It 
déclares that, if the note should be paid at its maturity, the amount of 
it, with the $145.60 paid in cash on December 27, 1907, would then be 
accepted as payment of the premium, and that, if the note should net 
be paid at maturity, the cash payment of $145.60 should be retained by 
the company as part compensation for the rights and privilèges thereby 
granted. If the note had been signed and delivered on December 37, 
1907, it, with the cash payment of $145.60, would hâve continued the 
policy until May 27, 1908, notwithstanding the provision of the policy 
that no one but the président, a vice président, the actuary, or the secre- 
tary, could extend the time for paying the premium, for the reason that 
extensions made on such terms in previous years had been ratified and 
authorized by the company. The note would then hâve been a good 
contract supported by a good considération. But the acceptance by 
the Pittsburgh agent, on December 27, 1907, of $264.20 ($118.60 of 
which was for interest and the remaining $145.60 for the purpose 
above stated), without any note whatever, was an unprecedented trans- 
action. The company does not claim the money, and it tendered it 
back to Mrs. Slocum before her action was commenced. Mrs. Slocum 
could not rightfully infer from any previous transactions with the Pitts- 
burgh agent or with the company that any agent other than the prési- 
dent, a vice président, the actuary, or the secretary had power to make 
any contract with her for the continuance of the policy from Novem- 
ber 27, 1907, to May 27, 1908, on the mère payment of a part of the 
premium due on the former date. 

In Hudson v. Knickerbocker L,ife Ins. Co., 28 N. J. Eq. 167, it ap- 
pears that the plaintiff sought to coUect the amount alleged to be due 
on a policy of Insurance issued by the défendant to the plaintiff on the 
life of her husband. A little more than one-half of the premium due 
on May 28, 1871, was paid in cash. "It is insisted," says Vice Chancel- 
lor Van Fleet, "that the acceptance of this sum operated to keep the 
policy alive for such proportion of the ensuing year as the sum paid 
bore to the premium for the whole year; in other words, a payment of 
just half the annual premium would continue the life of the policy for 
six months. The poHcy requires the payment, on a day certain, of a 
spécifie sum; its payment on the day designated is a condition pré- 
cèdent to the continuance of the policy, and it is expressly provided that 
a failure to make it destroys the policy. The parties hâve agreed upon 
this condition, and the court has no power to modify it, or dispense 
with it. It is not stipulated a partial payment shall keep the policy alive 
for such fractional part of a year as the payment bears to the whole 
premium, and in the absence of such an agreement a parti.al payment 
is no better than no payment." 

In New York Life Ins._ Co. v. Statham, 93 U. S. 24, 23 L. Ed. 789, 
in the two suits on life insurance policies then before the Suprême 
Court, Mr. Justice Bradley said : 

"Ail the calculations of the Insurance company are based on the hypothesis 
of prompt payments. They not only calculate on the recelpt of the premiums 
when due, but on compouuding interest upon them. It Is on this basis that 
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they are enabled to oflfer assurance at the favorable rates they do. Forfelture 
for nonpayment Is a necessary means of protectlng themselves from embar- 
rasr.ruent Unless It were enforceable, the business would be thrown Into utter 
eoiifiîsion. It Is llke the forfelture of shares in mining enterprises, and ail 
other hazardous uàdertakings. ïhere must be power to eut off unprofitable 
members, or the success of the whole seheme Is eudangered. The insured par- 
ties are associâtes in a great seheme. Thls associated relation exists whether 
the Company be a mutual one or not. Eîach is interested in the engagements 
of ail ; for eut of the coexistence of many risks arlses the law of average, 
whlch underlles the whole business. An essential feature of this seheme is the 
mathematlcal calculations referred to, on which the premiums and amounts 
assnred are based. And thèse calculations, again, are based on tie assumption 
of average mortality, and of prompt payments and compound Interest thereon. 
Dellnquency cannot be tolerated nor redeemed, except at the option of the 
Company. This has alvcays been the understanding and the practice In this 
department of business. Some companies, It is true, accord a grâce of 30 
days, or other fixed perlod, wlthin whlch the premium In arrear may be paid, 
on certain conditions of contlnued good health, etc. But this Is a matter of 
stipulation, or of discrétion, ou the part of the particular company. When no 
stipulation exists, It is the gênerai understanding that time is material, and 
that the forfelture Is absolute if the premium be not paid. The extraordinary 
and even desperate efforts sometimes made, when an insured person is in ex- 
tremis, to meet a premium coming due, demonstrates the common vlew of this 
matter." 

While forfeiture is not favored in the law, and while we do not 
adopt the view pressed upon us by the learned counsel for the plaintiff 
in error that the pohcy now in suit was in ail respects "automatically 
nonforfeitable," yet we cannot hold the insurance company to hâve 
waived a provision of ils contract, by reason of an act of one of its 
agents, when that contract expressly déclares that the agent had no 
authority to do the thing he has done, and there is absolutely no évi- 
dence that the company by any of its authorized officers has ever rati- 
fied, approved, or acquiesced in the act. 

We cannot find in this case any évidence from which the jury could 
hâve properly found that the company waived the provisions of the 
policy except to the extent of allowing its agent at Pittsburgh to grant 
additional time for paying a premium on receiving from the insured, 
within the grâce period of one month, some cash, and a note for the 
the full amount of the premium less the cash paid, and, consequently, 
we find no évidence in support of the alleged estoppel. 

The views above expressed are in accord, we thinkj with what has 
been said on the binding character of the provisions of an insurance 
policv, and on forfeiture, waiver, and estoppel, in Assurance Co. v. 
Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213 ; 
^tna Life Ins. Co. v. Frierson, 114 Fed. 56, 51 C. C. A. 424; Modem 
Woodmen of America v. Tevis, 117 Fed. 369, 54 C. C. A. 293; Su- 
prême Council of Royal Arcanum v. Taylor, 121 Fed. 66, 57 C. C. A. 
406; Murray v. State Life Ins. Co. (C. C.) 151 Fed. 640, s. c. af- 
firmed, 159 Fed. 408, 86 C. C. A. 344. While in the last of thèse cases 
this court held that forftitures of policies of insurance are not 
favored in the law, and that "any agreement, déclaration, or course of 
action, on the part of the insurance company, which leads a party 
honestly to believe that by conforming thereto a forfeiture of his policy 
will not be incurred, followed by due conformity on his part, will and 
ought to estop the company from insisting upon a forfeiture, though. 
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it might be claimed under the express letter of the contract," there 
was, in the case at bar, no agreement, déclaration, or course of action, 
on the part of the insurance company, which justified the insured in as- 
siiming that the time for the settlement of his premium due on No- 
vember 27, 1907, was extended beyond December 27, 1907. 

We conclude that there was error in not entering judgment for the 
défendant non obstante veredicto. 

The judgment entered by the Circuit Court is therefore reversed. 
The record will be remanded, with instructions to enter judgment for 
the défendant notwithstanding the verdict. 

BUFFINGTON, Circuit Judge (dissenting). The policy hère in 
suit provided : 

"If any premium is not paid on or before the day wlien due, or within the 
month of grâce, the liability shall only be as heretofore provided." 

And— 

"Only the président, a vice président, the actuary, or a secretary has power 
in behalf of the company to make or modify this- or any contract of insurance, 
or to extend the time of paying any premium." 

As the insured had borrowed on the policy to its full capacity, its 
automatically nonforfeitable clause, referred to above as "heretofore 
provided," did not apply. Consequently the case turned wholly on 
forfeiture by reason of nonpayment of the annual premium. 

The disputed facts in support of the alleged waiver of forfeiture, 
as testified to by the insured's wife, were sustained by the verdict, 
and are therefore accepted as true. This court, in its opinion, holds 
there was no évidence from which a jury could in fer waiver of for- 
feiture. From that conclusion I differ, and the importance of insist- 
ence on the légal principles applicable to waivers of forfeiture and to 
the right of a jury alone to détermine the fact of waiver, in my judg- 
ment, warrants me in recording this dissent. 

The policy in question was for the whole life of the insured. Upon 
it he had paid some eight annual premiums, of $579.60 each. The 
insurance company's right to terminate the contract for nonpayment 
of premiums was a forfeiture. New York Life Ins. Co. v. Statham, 
93 U. S. 34, 23 L. Ed. 789, where it was said : 

This "is an entire contract of assurance for life, suTaJect to discontinuance 
and forfeiture for nonpayment of any of the stipulated premiums. * * * 
Each installment is, in fact, part considération of the entire insurance for life. 
It is the same thing, where the annual premiums are spread over the whole 
life." 

But such forfeitures may not only be waived, but the company — 
and this it seems to me is the crux of the présent case — may by its 
conduct estop itself from setting up a stipulated ground of forfeiture. 
In Insurance Company v. Eggleston, 96 U. S. 572, 24 L. Ed. 841, Mr. 
Justice Bradley said : 

"We hâve recently, in the case of Insurance Company v. Norton, 96 U. S. 
234 [24 L. Ed. 689], shown that forfeitures are not favored in the law, and 
that courts are always prompt to seize hold of any clrcumstances that indicate 
an élection to waive a forfeiture, or an agreement to do so on which the party 
lias relied and acted. Any agreement, déclaration, or course of action on the 

177 F.— 54 
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part of an Insurance Company which leads a party Insured honestly to belleve 
that by conformlng thereto a forfelture of hls policy will net be incurred, fol- 
lowed by due conformlty on bis part, will and ought to estop the company 
from insisting uponthe forfelture, though It might be claimed under the ex- 
press letter of the contract. The company is thereby estopped from enforciug 
a forfelture. The représentations, déclarations, or aets of an agent, eontrary 
to the terms of the policy, of course, would not be sufficient, unless sanctioned 
by the company itself. Insurance Company v. Mowry, 96 U. S. 544 [24 L. Ed. 
674]. But where the latter has, by its course of action, ratifled such déclara- 
tions, représentations, or acts, the case is very différent." 

The case then turns on the question: Are there in this case any 
facts, acts, conduct, or circumstances in évidence which "indicate an 
élection to waive a forfeiture"? For, if there are, the courts, as said 
by Justice Bradley, "are always prompt to seize hold of any circum- 
stances that indicate an élection to waive a forfeiture, or an agree- 
ment to do so on which the party has relied and acted." 

Now, in the présent case, the poHcy provided for the payment of 
the whole annual premium of $579.60, which matured November 37, 
1907, on the extended grâce day of December 37, 1907. Nonpayment 
of such entire amount on the latter day was a ground of forfeiture, 
and the question was whether the company by its conduct so misled the 
insured in référence to that premium by accepting a part of the pre- 
mium that it could not set up nonpayment of the other part as a 
ground of forfeiture. What are the facts and circumstances of this 
case bearing on the dividing of this premium and accepting a pro- 
portionate part? This company had originated, and in Mr. Slocum's 
case had in three previous annual premium payments f ollowed, a mode 
of dividing annual premiums and accepting proportionate parts 
through the use of what were called blue notes. This System was in 
gênerai use, and thèse blue notes were furnished to agencies as the 
regular printed blanks of the company. Indeed, it was shown by 
proof on the part of the company that this method of settlement was 
one which the company authorized its agents to make. To that ex- 
tent, and especially by its use in three settlements made previously on 
this particular policy, it impliedly modified or impliedly waived the 
express provisions of the policy quoted above, which made omission 
to pay the whole annual premium on the annual due day an unqualified 
ground of forfeiture, which could only be waived by certain officers. 
Now, when thèse so-called blue notes are examined, it will be seen, 
strange as it may appear, that while ostensibly contracts for the pay- 
ment of money, they absolutely impose no liability whatever on the 
maker and confer no right on the payée. Their terms are: 

"If this note is not paid on or before the date it becomes due, it shall 
thereupon automatically cease to be a claim against the maker." 

An examination of the whole note discloses its purpose, and that 
purpose is the important, fundamental fact in this case. Under the 
terms of the poHcy, a failure of the insured to pay the whole of his 
annual premium, which in Mr. Slocum's case amounted to $579.60, 
on the grâce day, forfeited his policy. But the insured might, as was 
the case with Mr. Slocum, in three previous blue note settlements, be 
unable to pay more than a proportionate part, say, for example, one- 
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half the premium, or six months' insurance. But the company could 
not uncoiiditionally accept such part premium payment, since payment 
thereof left both insured and insurer in a debatable position. It was 
unfair lo the company, because the insured might contend that such 
part premium payment was an extension of crédit for the nonpaid 
premium part. On the other hand, it was unfair to the insured, be- 
cause the company might insist — just, by the way, as it is doing in 
this case — that the nonpaid part of the premium forfeited the six' 
months' insurance which the part paid premium had actually paid. 
Now, although the insiired could not pay the entire premium, both 
parties, from the standpoint of their own interests, wanted the policy 
kept alive— the insurance company to get future premiums, and the 
insured to get future insurance. In order, therefore, to allow the 
insured to pay for a part of the year, to carry his insurance for such 
paid part, and permit him, at the expiration of such paid period, to 
pay for the insurance for the unpaid rest of the year, if he so selected, 
but imposing no liability if he did not, this blue note system was 
devised. Such intent is clearly outlined in the note in thèse provi- 
sions : 

"On or before May 27th, after date, wlthout grâce, and without demand or 
notice, I promise to pay to the order of the New York Ldfe Insurance Com- 
pany four hundred and thirty-four dollars, at the Citlzens' Central National 
Bank of New York, value received, wlth Interest at the rate of flve per cent. 
per annum. This note Is accepted by said company at the request of the mak- 
er, together wlth one hundred forty-five and «o/ioo dollars in cash, on the 
followlng express agreement: That although no part of the premium due on 
the 27th day of November, 1907, under poUcy No. 3011158, Issued by sald com- 
pany on the llfe of Alexander W. Sloeum, bas been paid, the insurance there- 
under sfiall be continued in force until midnight of the due date of said note ; 
that, if this note is paid on or before the date It becomes due, such payment, 
together wlth sald cash, wlll then be accepted by said company aa payment of 
sald premium, and ail rights under said policy shall thereupon be the same as 
if sald premium had been paid when due ; that, If this note is not paid on or 
before the day it becomes due, it shall thereupon automatlcally eease to be a 
clalm against the maker, and said company shall retain sald cash as part com- 
pensation fer the rights and privilèges hereby granted, and ail rights under 
said polioy shall be the same as If said cash had not been paid nor this agree- 
ment made." 

Now it is clear that the insurance company, by establishing such a 
System and intrusting the carrying out thereof to its agents, as it did 
by furnishing them with its notes, either meant to empower the agent 
in proper cases to waive payment of the entire premium as a re- 
quirement to prevent fôrfeiture, or else was guilty, which, of course, 
is not the case, of an intent to mislead insurers. It foUows, therefore, 
that, the agent being empowered to use this blue note system, the case 
résolves itself, not into a question of law as to the existence of a 
power in the agent to waive fôrfeiture, but into one of fact, viz., 
v>'hether the agent used such conceded power in a way to mislead the 
insured. The existence of a power is usually a question of law, on 
which a court will give binding instructions; but whether an agent 
used it, and by its use afïected his principal, is as clearly a fact for a 
jury's détermination. In other words,'the jury had a right, from the 
course of conduct of this company, to infer from the création of this 
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blue note System that the postponement of part of the premium was 
intrusted to their agents; and, such being the case, the question 
whether the agent had exercised that power in a way to mislead the in- 
sured was not a question of law for the court, but purely of fact, and 
therefore for the jury, 

Now, the décèdent, Slocum, having used this blue note System of 
settlement for the three preceding annual payments through his wife, 
• she went to the Pittsburgh agency, as she had previously donc, a f ew 
days before November 27, 1907, as she testified, or before December 
27th, as the agent said, and discussed with him as to the payment of' 
the coming annual premium. He suggested, for the détermination 
of herself and her husband, the latter being then îll, two différent 
plans, one of which was the blue note method, which was for the 
payment in cash of $264.20, 'which was $118.60 for interest at ô per 
cent, in advance for six months from November 27, 1907, on a loan 
to Mr. Slocum on his policy of $2,360, and $145.60, for the propor- 
tional part of the premium for six months. Mrs. Slocum testified the 
agent said : 

"TEat if I paid $264.20, and gave a note for the balance, which was $434, 
to be paid on the 27th day of May, 1908, that that would carry It ; the $264.20 
would carry It untll May, and the other would carry It for the rest of the 
year." 

At about 11 o'clock of the morning of December 27, 1907, which 
/was the last due day of the premium, Mrs. Slocum again called at the 
office, told the same agent that they had decided to adopt the blue note 
plan, and then actually paid him $264.20, agreed upon, by a check of 
that date of John F. Scott, a family friend, made to the order of Mrs. 
Slocum, and by her indorsed to the company. No receipt was given 
her for the money she paid; but the company proceeded to indors e 
and collect the check, which in itself evidenced her payment. Mrs. 
Slocum then says: 

"I gave him the check for $264.20, and he handed me the blue note, and an- 
other paper in an envelope, and he said that the note must be signed, and I 
must return it. I told him Mr. Slocum was 111, and it might be several days 
before I could send it back, and he said that would be ail right; 'mail it as 
soon as you can.' * * • I took It home, and before taking off my coat or 
hat I went upstairs to my room, and Mr. Slocum was lying on the bed. I told 
him that the Insurance had been flxed, and that I had a note for him to sign, 
and he dldn't answer me. He was lying on the bed with his eyes closed, and 
I repeated it. He opened his eyes, and looked at me, and closed them again. 
He tried to answer, but he couldn't; and it seemed too brutal, I couldn't talk 
to him about it. Q. Did he die? A. He died on the 31st. Q. And without 
«igning the note? A. Yes, sir." 

Under such facts and circumstances, it seems to me the court below 
was warranted in charging the jury as it did : 

"If by any agreement, déclaration, or course of action by and on the part 
of the représentatives of the company with whom this plaintiff was in the 
habit of dealing, the plaintiff was led honestly to believe that she could settle 
the premium in the manner claimed by her, and thereupon acted upon this 
theory and belief, and paid part of the premium due ou the poUcy, as testified 
to by her, and agreed to return the note as directed by the defendant's repré- 
sentât! /e, that under such conditions, and the facts and circumstances of this 
■case, the défendant should not justly be allowed to interpose the défense Of 
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forfeiture of the policy, nor should the plalntiffi thereby be prevented from re- 
covering." 

The majority opinion gives no effect to the fact that the premium 
for six months was actually paid ; that the company collected the 
money, and the transaction was closed, with the understanding that 
the noncontractual note was to be signed. It treats this case as though 
it were based on a contract of December 27th, and which was only 
to come into existence when the blue note was signed. If Mrs. Slo- 
cum had paid no money that day, or if the insurance company had 
simp]y held the check, and said the closing of the transaction would 
await the signing of the blue note, there would be ground for giving 
such effect to such an inchoate arrangement; but we are not dealing 
with such a state of facts, but with a question of conduct evidencing 
a waiver of forfeiture founded on money paid by the insurer and 
collected by the insured, and not with a situation where no consid- 
ération had actually passed. The insurance company cashed her 
check, collected the money, which paid interest it had not earned and 
insurance for six months. The payment of the apportioned premium 
by the insured, and its acceptance by the company, were the substan- 
tial matters evidencing an intent to waive forfeiture, and not the 
signing of the blue note, which, as we hâve seen, imposed absolutely 
no liability on the insured, and conferred absolutely no right on the 
insurer. That was a mère matter of formahty, and under the cir- 
cumstances the jury was warranted in finding that both parties re- 
garded it as such. The transaction took place in the city of Pitts- 
burgh near noon on the last permissible day. The policy shows the 
deceased lived at Bellevue, some miles away from, the city. The agent 
was told Mr. Slocum was ill, and it might be several days before the 
note could be returned, and to this he said: 

"That will be ail right ; mail it as soon as you can." 

Mrs. Slocum omitted nothing she was called on to do. She took the 
paper to her husband at once, but his condition was such as to preclude 
him from signing it. No one contemplated it being signed that day, 
or that its signature was a prerequisite to either party enjoying the 
benefits of the arrangement, viz., the company getting the premium 
by cashing the check, and the insured getting the insurance he had paid 
for. If the omission to sign this noncontractual note is the missing 
link in the chain of events showing a waiver of forfeiture, then we 
hâve an effect given to it which neither the company nor Mrs. Slocum 
contemplated, else why, if the company regarded the arrangement as 
incomplète, did it cash the check? The vital question in the case is 
the fact of forfeiture, and évidence of that is intent. That the com- 
pany, by the adoption of this blue note System, authorized its agent to 
accept proportional premiums, cannot be gainsaid. 

It follows, therefore, that whether the agent did accept the propor- 
tional payment as a pro tanto waiver of forfeiture was a question of 
fact, depending, just as a question of négligence would, on inferences 
from conduct, facts, and circumstances, and one, therefore, peculiarly 
vvithin the province of a jury. 
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PROVIDENT LIFE & TRUST CO. OF PHILADELPHIA v. CATMDEN & T. 

RY. CO. et al. 

(Circuit Court of Appeals, Thlrd Circuit January 12, 1910.) 

No. 95 (1,316). 

1. Appeal and Ebeob (§ 324*) — Right to Appeal— Joint Défendant. 

In the absence of an application to the court for a summons and sev- 
erance, or any équivalent thereof, a joint défendant in an equity suit to 
foreclose a Street rallway mortgage was not entitled to appeal from the 
decree of foreelosure and sale against ail parties. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dlg. §§ ISOfr- 
1809; Dec. Dig. § 324.*] 

2. Equitt (§ 420*) — Deceee Peu Confesso— Notice. 

Wliere a decree pro confesso had been entered against a défendant, he 
was not entitled to notice and to a hearing on the settlement of the final 
decree. 

[Ed. Note. — For other cases, see Equity, Cent Dlg. % 970; Dec. Dig. § 
42D.*] 

8. Stebet Railboads (§ 55*)— Mobtqages—Foeeciosuee— Deceee. 

Where a decree for the foreelosure and sale of property under street 
railway mortgages dlrected that ail the property described in the mort- 
gages be sold, it suffldently ascertalned and deflned the property to be 

BOld. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 55.*] 

4 Appeal and Eebob (§ 173*)— Questions not Raised at Teial. 

Appellant could not object for the flrst time on appeal from a decree 
for the foreelosure and sale of property under street railway mortgages 
that the principal sums evldenced by the bonds were not due. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 107&- 
1120; Dec. Dig. | 173.*] 

5. Equity (§ 420*) — Deceee pbo Confesso— Right to Fubther Heaeinq. 

Where a défendant after decree pro confesso against him was permlt- 
ted to be heard on objection to the decree, such hearing was mère mat- 
ter of favor, and hence he could not complaln that he had not been heard 
as fuUy as he desired. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 420.*] 

6. Street Raileoads (§ 55*)— Moetqagbs—Foeeclosuee— Rédemption. 

Where a bill to foreclose certain street rallway mortgages was not 
flled for strict foreelosure, and the decree for sale of the property was 
authorlzed by the gênerai prayer for relief, the fact that the decree dld 
not fix a time within which the mortgagor might redeem was immaterlal ; 
the mortgagors belng entitled to redeem at any time before cousumma- 
tlon of the sale. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 55.*] 

7. Stbeet Raileoads (§ 55*) — ^Fobeclosube— Rédemption. 

A holder of bonds secured by a street railway mortgage bas no rlght 
to redeem from a foreelosure sale, as such right exists solely in the mort- 
gagor. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 55.*] 

8. Appeal and Eerob (§ 1019*) — Review— Findings of Mastee. 

Findings of a master on confllcting évidence are presumed correct, and 
will not be disturbed unless obvious error or mistake appears. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 400S- 
4010; Dec, Dig. | 1019.*] 

•For other cases see saine topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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9. Steeet Railkoads (§ 55*)— Mobtqages— Foebclosuee— Pbioeity of Olaims. 

Where after the appolntment of a recelver for a street railroad toy a 
State court mortgage foreclosure proceedlngs were tastituted in a fédéral 
court by the trustée for the bondholders, and permission was granted to 
maEe the receiver a party to the suit on condition that such permission 
shonld not Interfère with the receiver's control, joanagement, or admin- 
istration of the estate, and the receiver's administration was bénéficiai 
to the bondholders, a provision of the foreclosure deeree maklng the re- 
ceiver's conpensation payable prior to the mortgage debts, so far as the 
moneys in the receiver's hands shonld be insufficient to pay them, was 
proper. 

[Ed. Note. — For other cases, see Street Rallroads, Dec. Dig. § 55.*] 

10. Steeet Railboads (§ 55*) — Moetgages— Fobeclosube— Deposit. 

A provision in a deeree for the sale of a street railroad under mortgage 
foreclosure, requiring prospective bldders to deposlt $50,000 at least 24 
hours before noon on the day of the sale, was within the discrétion of the 
court. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 55.*] 

11. Steeet Railboads (§ 55*) — Mobtqages— Foeeclosueb— Advebtisement of 
Sale. 

That the method of advertisement of the property of a street railroad 
Company to be sold under a foreclosure deeree dld not conform to the 
method designated in the mortgages was immaterial; such foreclosure 
being governed by the provision of Act Cong. March S, 1893, c. 225, 27 
Stat. 751 (U. S. Comp. St 1901, p. 710). 

[Ed. Note. — ^For other cases, see Street Railroads, Dec. Dig. § 55.*] 

12. Steeet Railboads (§ 55*) — ^Moetgaqes— Foeeolosuee— Upset Peice. 

Whether an upset prlce should be flxed for the sale of street raUway 
property under mortgage foreclosure was within the judlcial discrétion of 
the trial court. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 55.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Action by the Provident Life & Trust Company of Philadelphia, 
trustée, against the Camden & Trenton Railway Company and others. 
From a deeree of foreclosure and sale, défendant Daniel Killion ap- 
peals. Affirmed. 

William A. Glasgow, Jr., Spencer Simpson, and Benjamin Nields, 
for appellant. 

French & Richards, Abraham M. Beitler, and Samuel Dickson, for 
appellee. 

Argued before GRAY and BUFFINGTON, Circuit Judges, and 
CROSS, District Judge. 

CROSS, District Judge. The Camden & Trenton Railway Company 
executed two mortgages to the Provident Life & Trust Company of 
Philadelphia as trustée. The first, dated November 1, 1899, was made 
to secure an issue of 750,000 bonds, and the second, July 2, 1901, to 
secure an issue of 1,750,000. Bonds to the amount of $710,000 were 
certified and are outstanding under the first mortgage and under the 
second (a gençral mortgage) to the amount of $622,500. Default was. 
made in the payment of the coupons due November 1, 1907, on the 
first mortgage, and of those due January 1, 1908, on the second mort- 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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gage. The président of the Camden & Trenton Railway Company 
thereupon, on February 18, 1908, filed his bill of complaint in the 
Court of Chancery of the state of New Jersey, charging, among other 
things, that said company was hopelessly insolvent; that for a long 
time it hàd been operated at a loss; that the déficit for the year 1907 
was $46,558.90 ; and that it owed about $200,000 over and above its 
mortgage indebtedness. The allégations of the bill having been ad- 
mitted by the answer of the company, a receiver was appointed, pur- 
suant to the prayer of the bill. In September, 1908, as appears by a 
statement in the brief of the appellees, and not denied at the argument, 
the appellant, Daniel Killion, filed a pétition in the Circuit Court of 
the United States for the District of New Jersey, setting out that he 
owned a $1,000 bond secured by the first mortgage above mentiôned ; 
that the company was insolvent; that its roadbed was in a dangerous 
condition, so that accidents f requently occurred ; that it was necessary 
for the protection of the bondholders that the property be proceeded 
against promptly and sold ; and that he had requested the trustée to 
institute a suit to foreclose said mortgage, but that, acting in collusion 
with the other bondholders to deprive him of his rights, it had refused 
so to do. He therefore asked for a rule that the trustée show cause 
why it should not institute such a suit at once, so that the premises 
might be sold by an order of said court. The trustée answered said 
pétition, stating that it had been requested by over 90 per cent, of the 
bondholders secured by the first mortgage to institute foreclosure pro- 
ceedings thereon, and that it intended to do so at once. The trustée 
thereupon appHed to the Court of Chancery of New Jersey for per- 
mission to sue the receiver appointed by that court, which was granted 
by the chancellor upon terms, among others, that ail known bond- 
holders should be made parties défendant to such suit when instituted. 
Accordingly, Killion, the appellant herein, was made a défendant. 
Subsequently a similar suit was commenced upon the second mortgage, 
whereupon the two actions were Consolidated by order of the court. 
Killion, however, did not cause his appearance to be entered in the 
suit to which he was a party, nor did he file any answer thereto. Con- 
sequently a decree pro confesso was entered against him, and an order 
of référence made to a master, with the spécifie direction, among 
others, that he should "ascertain and report what is due and payable 
to the cornpiainant trustée for principal and interest upon the two mort- 
gages made to it by the défendant." Killion was allowed to appear be- 
fore the master, and upon the coming in of his report filed exceptions 
thereto, which were entertained by the court and disposed of after 
Killion's counsel had been heard thereon. Killion, however, was not 
heard upon the settlement of the final decree, for the reason, as stated 
therein, that a decree pro confesso had been entered against him. He 
accordingly has appealed from such decree, and bas filed 13 assign- 
ments of error. It may properly be noted at this point that Killion, 
as was admitted at the argument, holds but one $500 bond issued under 
the first mortgage, the amount of which, with interest thereon to date, 
was tendered him in open court at the time this appeal was allowed, 
upon condition that he would assign his bond ; which proposition, how- 
ever, he declined. He is not interested at ail under the second mort- 
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gage ; the amount due upon which, owing to the consolidation of the 
two suits, as already stated, is included in and forms a part of the de- 
crée appealed f rom. No appeal has been taken by any one, and mani- 
f estly could not be by the appellant, f rom se much of the decree as re- 
lates to the second mortgage, so that in any event the complainant 
trustée is entitled to a sale thereunder. 

Before entering upon the considération of the various assignments 
of error, one of the propositions raised and argued in behalf of the 
appellees demands attention. The point made is that, inasmuch as the 
Camden & Trenton Railway Company, its receiver, and the other de- 
fendants hâve taken no appeal, the appellant cannot. That proposition 
is well recognized in equity practice, and must be regarded as settled. 
So far as the record shows, no application was madeby Killion to the 
other défendants to join in the appeal, nor was there any refusai on 
their part to do so, nor did he make any application to the court for a 
summons and severance, or any équivalent thereof. In the case of 
Hardee v. Wilson, 146 U. S. 179, 181, 13 Sup. Ct. 39 (36 L. Ed. 933), 
the court says : 

"In the case of Masterson v. Herndon, 10 Wall. 416 [19 Ij. Ed. 953], it was 
held that it Is the establlshed doctrine of this court that in cases at law, 
where the judgment is joint, ail the parties against whom it is rendered must 
join in the writ of error ; and in chancery cases ail the parties against whom 
a joint decree Is rendered must join in the appeal, or they will be dismissed. 
There are two reasons for this: (1) That the successful party may be at 
liberty to proceed in the enforcement of his judgment or decree against the 
parties who do not désire to hâve it reviewed. (2) That the appellate tribunal 
shall not be required to décide a second or third time the same question on 
the same record. In the case of Williams v. Bank of the United States, 11 
Wheat. 414 [6 I* Ed. 508], the court says that, where one of the parties re- 
fuses to join in a writ of error, it is worthy of considération whether the 
other may not hâve remedy by summons and severance; and in the case of 
Todd V. Daniel, 16 Pet. 521 [10 L. Ed. 1054], it is said distinetly that such 
is the proper course." 

Again, in Davis v. Mercantile Trust Company, 153 U. S. 590, 14 
Sup. Ct. 693, 38 L. Ed. 563, it is stated that one of the ordinary rules 
respecting appeals is that ail the parties to the record who appear to 
hâve any interest in the order or ruling must be given an opportunity 
to be heard on such appeal; citing Masterson v. Herndon, 10 Wall. 
416, 19 L. Ed. 953, Hardee v. Wilson, supra, and Inglehart v. Stans- 
bury, 151 U. S. 68, 14 Sup. Ct. 237, 38 L. Ed. 76. And later on in the 
opinion, speaking of the appellant therein, who as a bondholder had 
been allowed to intervene in a foreclosure proceeding, the court says : 

"Neither does the appeal from the decree stand in any better condition. 
In a decree for the foreclosure of a mortgage the two parties principally and 
primarily interested are the mortgagee and the mortgagor. No third party 
should be permitted to disturb such a decree unless and until both mortgagee 
and mortgagor are given an opportunity to be heard. The mortgagor may 
be unwining that the decree should be set aslde notwithstanding irregularl- 
ties in prior proceedings, for fear that on a subséquent hearing a larger sum 
may be decreed against hlm. It is not necessary in any given case to déter- 
mine that his interests would or would not be promoted by the setting aslde 
of the decree; it is enough that in that matter he has a 'direct interest, and 
because of this interest common justice requires that no change shall be made 
in the terms of that decree, nor shall it be set aside without giving hlm a chance 
to be heard in its défense. Ordinarily it may be presumed that ail the par- 
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ties to the record are Interested, and so It Is often sald that ail such parties 
must be Joined as appellants-or appellees, plalntiffs in error or défendants lu 
errer; but it is unnecessary to rest this case upon the mère fact that the 
mortgagor In this case waa a party to the record — ^the only défendant In the 
flrst Instance. It was not only such a party, but Is also one directly and 
vitally interested In the question whether the decree of foreclosure and the 
sale shall stand, and yet it Is not before us." 

Again, in Beardsley y. Ark. Louisiana Railway Company, 158 U. 
S. 123, 137, 15 Sup. Ct. 786, 788 (39 L. Ed. 919), the Suprême Court, 
by Chief Justice Fuller, says : 

"It Is settled, for the reasons too .obvions to need répétition, that In equlty 
cases ail .parties against whom a Joint decree is rendered must Jolh in an ap- 
peal ff any be taken ; but this appeal was taken by John D. Beardsley alone, 
and there is nothing in the record to show that his codefendants were appUed 
to and refused to appeal, nor was any order entered by the court on notice 
granting a separate appeal to John D. Beardsley In respect of Ms own Inter- 
est. The appeal cannot be sustalned. Hardee v. WUson, 146 V. S. 179 [13 
Sup. Ct. 39, 36 h. Ed. 933] ; Davis v. Mercantile Co., 152 U. S. 590 [14 Sup. 
Ot. 693, 38 L. Ed. 563].» 

See, also, Sipperly v. Smith, 155 U. S. 86, 15 Sup. Ct. 15, 39 L. Ed 
79 ; Wilson v. Kiesel, 164 U. S. 248, 17 Sup. Ct. 134, 41 L. Ed. 433 
Inglehart v. Stansbury, 151 U. S. 68, 73, 14 Sup. Ct. 337, 38 L. Ed. 76 
Feibelman v. Pacl<ard, 108 U. S. 14, 1 Sup. Ct. 138, 27 h. Ed. 634 
Mason v. United States, 136 U. S. 581, 10 Sup. Ct. 1063, 34 L. Ed 
545; Port v. Schloss Bros. & Ce, 149 Fed. 731, 79 C. C. A. 437; 
Hedges v. Seibert Cylinder Oil Cup Co., 50 Fed. 643, 1 C. C. A. 594. 
^ Notwithstanding, however, that the appeal is fatally defective for 
want of parties, and would hâve to be dismissed upon that ground, 
we hâve examined the various assignments of error and find them 
without merit. Such only of them, however, as were urged in the ap- 
pellant's brief and upon the oral argument will be herein considered, 
and those as briefly as may be. 

The first assignment of error, following the order of their considera- 
ation in appellant's brief, is based upon the refusai of the court below 
to hear Killion upon settlement of the final decree, for the reason, as 
therein stated, that a decree pro confesso had been entered against him. 
Counsel for appellant cites as authority for his contention Chicago & 
Vincennes R. R. Co. v. Fosdick, 106 U. S. 47, 27 L. Ed. 47 ; Southern 
Pac. R. Co. V. Temple et al. (C. C.) 59 Fed. 17; Davis et al. v. Garrett 
(C. C.) 153 Fed. 733. From the first case cited he quoted a passage 
taken from the opinion of the court in Clark v. Reyburn, 8 Wall. 318, 
19 L. Ed. 354, relating to a suit instituted for the strict foreclosure of 
a mortgage, in which case it appeared that there was no finding either 
of the fact or amount of indebtedness due under the mortgage. This 
was deemed a ground of reversai, notwithstanding a decree pro con- 
fesso had been taken against the parties holding the entire bénéficiai 
interest. Obviously such a decree would be fatally defective. The ob- 
ject of the suit was never attained. The amount for which the prop- 
erty could be red,eemed wàs not ascertained, by reason of which lapse 
the mortgagor was virtually deprived of his right of rédemption. In 
the second and third cases cited it appears that the party against whom 
the decree went had appeared in the cause by a soliciter, and for that 
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reason, and that only, such party was deemed entitled to notice of the 
entering of the final decree. The facts in the case at bar are différent. 
As already stated, KilHon had not entered any appearance when the 
decree pro confesse was taken against him, and furthermore, the final 
decree hercin is complète in itself, and détermines ail of the essential 
factors. The effect to be given a decree pro confesso in the fédéral 
courts is prescribed in Equity Rule 18, which says : 

"And thereupon, after the entry of such a decree, the cause shall be pro- 
ceeded in ex parte, and the matter of the bill be decreed by the court at any 
titne after the expiration of thirty days from and after the entry of said 
order, if the same c-an be done without an answer, and it is proper to be de- 
creed." 

In Frow V. De La Vega, 15 Wall. 552, 31 h. Ed. 60, the Suprême 
Court says : 

"The true mode of proceeding where a bill makes a joint charge against 
several défendants, and one of them makes default, la simply to enter a de- 
fault and a formai decree pro confesso against him, and proceed with the 
cause upon the answers of the other défendants. The defaulting défendant 
bas merely lost his standing in court. He wlll not be entitled to service 
of notices in the cause, nor to appear in it In any way. He can adduce no 
évidence ; he cannot be heard at the final hearing. But If the suit should be 
declded against the complainant on the merits, the bill wUl be dismissed as to 
ail the défendants alike, the defaulter as well as the others. If it be declded in 
the complainant's favor, he vcill then be entitled to a final decree against ail." 

Austin V. Riley (C. C.) 55 Fed. 833, holds that a person against 
whom a decree pro confesso has been entered is not entitled to notice 
of an application for a final decree when such application is made in 
open court. See, also, Thomson v. Wooster, 114 U. S. 104, 5 Sup. 
Ct. 788, 29 L. Ed. 105. 

The next assignment of error, in substance, is that the court failed 
to find, détermine, and ascertain the property covered by the mortgage 
and to be sold under the decree. Cases cited by the appellant support 
this proposition, but, as a matter of fact, the property embraced in the 
mortgages herein was, in our opinion, sufficiently ascertained and de- 
fined. It directs, in substance, that ail of the property described in the 
mortgages be sold. This is the customary form. It would be un- 
usual to describe at length in a decree the property which it directed to 
be sold, unless, indeed, some portions of the mortgaged property had 
been released from the lien of the mortgage, or other like spécial cir- 
cumstances were made to appear. The decree in question directed a 
sale of the property described in the mortgages of the complainant, 
and in the mortgage of J. Kearney Rice, receiver, which the master 
appropriately found under the order of référence to be subsequently 
acquired property, and, as such, expressly included in the lien of the 
complainant's mortgages. The property decreed to be sold is there- 
fore sufficiently defined. It is susceptible of definite ascertainment. 
The master reported it with such certainty that the appointée directed 
to make the sale roula hâve no difficulty in knowing what property he 
was directed to sell, or a prospective purchaser what property he was 
about to buy. This assignment is not in accordance with the facts. 

The next assignment of error, briefîy stated, alleged that the princi- 
pal sums evidenced by the bonds were not due and payable. This was 
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one of the matters specifically referred to the master to ascertain. The 
language of the order of référence in that respect has already been 
given. It will be recalled that he was "to ascertain and report what is 
now due and payable to the complainant, trustée, for principal and 
interest upon the two mortgages made to it by the défendant." Kil- 
lion, although not entitled to be présent and heard in view of the inter- 
locutory decree standing against him, nevertheless attehded before the 
master, was heard by him, and later was permitted to, and did, file ex- 
ceptions to his report; but he did not except to the master's explicit 
fînding that the principal and interest of the bonds were due. Having 
failed to raise the question below, although given the opportunity, he 
ought not to be permitted to raise it for the first time on appeal, and 
this irrespective of the fact of the decree pro confesso standing against 
him. In City of New Orléans v. Fisher, 91 Fed. 574, 34 C. C. A. 15, 
the Circuit Court of Appeals for the Fifth Circuit held that questions 
concerning the correctness of a master's findings, which were not 
raised by proper exceptions to his report, could not be made the 
ground of assignments of errror on appeal. So, too, in Burns v. 
Rosenstein, 135 U. S. 449, 10 Sup. Ct. 817, 34 L,. Ed. 193, the Suprême 
Court held, in relation to certain matters then under considération, 
that the défendant should hâve brought them to the attention of the 
court below by exceptions to the master's report, and, having failed 
to do this, could not for the first time object that the master pro- 
ceeded upon erroneous views. In McMicken v. Perin, 18 How. 507, 
15 L. Ed. 504, the court said : 

"The appellant further objecta that his debt was not accurately aseertalned 
by the master upon the decree of référence. In Story v. Llvington, 13 Pet. 
359 [10 L. Ed. 200], this court decided that no objections to A master's report 
can be made which were not taken before the master ; the object being to 
save time, and to give him an opportunity to correct his errors and reeon- 
sider his opinion. And in Heyn v. Heyn, 4 Jacob. 47, it was decided that 
after a decree pro confesso the défendant Is not at liberty to go before the 
master without a spécial order, but the accounts are to be taken ex parte. 
This court will not review a master's report upon objections taken hère for 
the first time." 

Again, in Metzker v. Bonebrake, 108 U. S. 66, 2 Sup. Ct. 351, 37 
L. Ed. 654, the court held that the findings of a master are prima 
facie correct, and that only such matters as are brought before the 
court by exceptions are to be considered. To the same efïect are 
Coghian v. South Carolina R. Co., 142 U. S. 101, 12 Sup. Ct. 150, 35 
L. Ed. 951, and Toplifif v. Toplifif et al., 145 U. S. 156, 12 Sup. Ct. 825, 
36 L,. Ed. 658. Furthermore, that Killion was heard at ail was by the 
favor of the court, and when that favor was withdrawn he had no just 
cause to complain that he had not been heard as fully as he now 
desires. The temporary indulgence of the court conferred upon him 
no such right. So long as a decree pro confesso stood against him, 
his only right was to move for cause to set it aside. It should also be 
noted in this connection that neither the mortgagor, its receiver, who 
under the New Jersey statute has title to the property, nor the chosen 
trustée of the bondholders, among whom was the complainant, is mak- 
ing any complaint in the premises. It is, moreover, the manifest ténor 
and purport of the mortgages in question that Killion's rights in any 
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litigation growing out of a default in the payment of the mortgage 
bonds were expressly surrendered to, and merged in, the trustée 
named in the mortgages, whenever such trustée should in good faith 
act at the request of a majority of the bondholders, and as in this case 
it is doing at the request of 90 odd per cent, of the bondholders, and 
with no dissentient save KilHon. Under the circumstances, there- 
fore, it is unnecessary to discuss the question whether the entire prin- 
cipal of the mortgage in question is due because of the default in the 
payment of certain of the coupons. 

The next assignment allèges error because the decree did not fix a 
time within which the mortgagor in the several mortgages mentioned 
might redeem the property embraced therein, but, on the contrary, 
directed a sale to be made without affording an opportunity to the 
mortgagor to pay the mortgage debt and redeem the property covered 
by the mortgages. No such form of decree, however, was necessary. 
The bill of complaint in this cause was not filed for a strict fore- 
closure, the purpose of which is well understood. It is alleged by ap- 
pellant, however, that there is matter in the prayer of the bill which 
points to relief by way of strict foreclosure. But if that were ad- 
mitted, still the decree actually made can be justified under the gênerai 
prayer for relief, as was held in Sage v. Central R. R. Co., 99 U. S. 
334, where at page 342 (25 L. Ed. 394) Mr. Justice Strong, in speak- 
ing of the prayer in a bill for the foreclosure of a mortgage then under 
considération, says : 

"The spécifie relief sought was a strict foreclosure, but, under the prayer 
for gênerai relief, it Is not questloned that a decree for a sale was appro- 
priate." 

Furthermore, under the decree entered in this case, the mortgagor, 
as a matter of fact, had the right to redeem, according to some author- 
ities, until a sale had been made, but according to the United States 
Suprême Court, not only until a sale had been made and confirmed, 
but the deed had been actually delivefed. Thus in Chicago & Vin- 
cennes R. R. Co. v. Fosdick, supra, that court said : 

"But as In cases of strict foreclosure so In cases of sale, the equity of the 
mortgagor as agalnst the mortgagee is not exhausted until sale is actually con- 
firmed ; for if at any time prior he should bring into court for the mortgagee 
the aniount of the debt, interest, and costs, he will be allowed to redeem. It is 
the deed made to the purchaser, actually transferring the title of the parties 
to the suit, that terminâtes the mortgagor's equity of rédemption. Brlne v. 
Insurance Co., 96 U. S. 627 [24 L. Ed. 858]." 

It is unnecessary to inquire, therefore, whether the bill in this case 
was in form for a strict foreclosure or for foreclosure and sale, or to 
note the distinction between those forms of procédure, since in either 
case the decree under considération preserved the mortgagor's right of 
rédemption, which exists and will exist until a sale has actually taken 
place and the title passed thereunder. But were this not so, the assign- 
ment under considération would seem to raise a question in which the 
appellant has no concern, since under no circumstances would he hâve 
any right of rédemption ; which right, so far, at least, as the equities 
in this case are disclosed, exists solely in the moftgagor, its successors 
and assigns. 
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The next assignment for considération relates to the mortgage held 
by J. Kearney Rice, receiver of the New York-Philadelphia Co., and 
asserts that it is not a lien upon the mortgaged premises prier to the 
mortgages under foreclosure, for the reason that it has been paid. 
The master, however, found the contrary, and his conclusions, upon 
exception by appellant, were, after correcting the interest item, af- 
firmed by the court below, and embodied in its decree. The évidence 
fully supports the finding, and we would not be warranted in dis- 
turbing it. The rule in such cases is that the findings of a master 
upon conflicting évidence are presumably correct, and will not be dis- 
turbed unless obvions error or mistake appears. Warren v. Keep, 155 
U. S. 265, 15 Sup. Ct. 83, 39 L. Ed. 144 ; Furrer v. Ferris, 145 U. S. 
13S, 12 Sup. Ct. 821, 36 L. Ed. 649; Crawford v. Neal, 144 U. S. 585, 
l'a Sup. Ct. 759, 36 L. Ed. 552. 

The next assignment of error relates to the compensation of the re- 
ceiver, which by the decree is given priority of lien over the mortgages. 
Upon inspection of the decree it appears that the charges and expenses 
complained of are made payable prior to the mortgage debts only so 
far as any moneys in the hands of the receiver shall be insufficient to 
pay them. While it is true that the receiver is a receiver by appoint- 
ment of the Court of Chancery, and not of the court below, it is 
equally true that the title to the property embraced in the mortgages 
of the complainant was vested in him, and that leave to make him a 
party défendant herein was sought and obtained from the state court 
upon condition, among others, that such permission should not extend 
"to interfère with the présent receivership, or disturb the position or 
control of the receiver, or his management or administration of the 
estate of the insolvent corporation." It appears by the master's re- 
port that the complainant trustée and the bondholders' committee, ad- 
mittedly representing about 97 per cent, of the bondholders, conceded 
before him that the receiver's compensation was prior to the lien of 
the mortgages, and that no person other than the appellant dissented 
therefrom. The master upon the référence reached the conclusion that 
the receiver, under the circumstançes, "was really acting throughout 
for the benefit of the bondholders secured by the two mortgages made 
to the complainant as trustée," and that the case was brought within 
the principle applied by Vice Chancellor Stevenson in Lembeck v. Jar- 
vis Terminal Co., 68 N. J. Eq. 352, 59 Atl. 565, and accordingly found 
that the receiver's allowance, fées, and costs, due and to become due, 
were a lien on the mortgaged premises prior to the mortgages, in so 
far as any moneys in the hands of the receiver should be insufficient 
to pay the same. The court below adopted the conclusion of the 
master. We think the master took a correct view of the matter, and 
that the decree below in this respect is entirely justified. The re- 
ceiver's control had undoubtedly conserved the mortgaged property 
and kept it intact as a going concern. It appears in the case not only 
that the mortgagor was insolvent, but that its property was greatly 
dilapidated and in need of repair, and it is not too much to assume 
that without repair the road not only could not hâve been saf ely oper- 
ated, but would. ha ve-gone to greater waste; furthermore, that unless 
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operated îts franchises would hâve been imperiled. The receiver may, 
therefore, under the circumstances, well be considered as the receiver 
of the trustée and bondholders. His care and services were in theif 
interests. 

The next assignment relates to a required deposit by prospective 
bidders at the sale of $50,000, to be made at least 24 hours prior to 
12 o'clock noon on the day of the sale. This matter rested largely 
in the discrétion of the court, and in the absence of any apparent abuse 
of such discrétion ought not to be disturbed ; especially should this be 
so since we do not see that the appellant will be appreciably injured 
thereby. 

The next assignment, briefly stated, charges that the mode of ad- 
vertisement prescribed by the decree does not conform to that desig- 
nated in the mortgages. It is impossible to see how the language in 
the mortgages can be made to apply to a judicial sale. The provision 
in that respect is applicable solely to a sale by the trustée, which he is 
permitted to make under certain circumstances by the provisions of 
the mortgages. It does not relate in any manner to a judicial sale. 
Such sales are governed by the provisions of the act of Congress 
passed March 3, 1893, c. 225, 27 Stat. 751 (U. S. Comp. St. 1901, p. 
710). 

The only other assignment argued complains because a minimum 
bid to be received and entertained by the appointée to make the sale 
was not fixed by the decree. The only authority cited is Blair v. St. 
Louis, etc., R. Co. (C. C.) 25 Fed. 232, in which Brewer, J., after hold- 
ing that an upset priée must be made, later modifies the positive lan- 
guage of his opinion and says ; 

"In many states foreclosures of mortgages are attende! with an appralse- 
ment, and the property must bring a certain proportion of that appralsed 
value, and so we, in harmony wlth tliat idea, think an upset price should be 
flxed." 

An examination of the case shows, moreover, that an order of that 
character was manifestly appropriate therein, because of the fact that 
there were outstanding receivers' certificates and prior Hens which 
required protection. We can see no necessity, however, for it in this 
case, and think the matter rested largely in the discrétion of the court. 
The sale is subject to confirmation, and if the property should bring 
a grossly inadéquate price, doubtless the sale would not be confirmed. 

The decree is affirmed, with costs. 



JOSLYN V. CADILLAC AUTOMOBILE CO. 

(Circuit Court of Appeals, Slxth Circuit. March 8, 1910.) 

No. 1998. 

1. Evidence (§§ 244, 265*) — AnîtissiONS by Cohporate Agent— Statements 
Made Aitee Transaction— Weight and Effect. 

A statement made by the gênerai sales manager of a corporation de- 
fendant that an automobile made by It and sold to plaintifï would not 
develop the borse power represented to plaintifï when the sale was made 

*For other cases see same toplc & £ svusbb. 1q Dec. & Am. Digs. 1907 to date, & Bep'r Indexe* 
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by 20 per cent., as an admission by défendant, was compétent but Bot 
Conclusive évidence of tlie fact stated. 

[Ed. Note.— For ottier cuses, see Evidence, Cent. Dlg. §§ 916-936, 1029- 
1050; Dec. Dig. §§ 244, 205.*] 

2. Sales (§ 39S*)— Action by Buyee to Rbcover Pricb— Misbbpeesentation 

— When Question for Jury. 

In an action by tlie purcliaser of an automobile to recover the pur- 
cËnse priée paid, on an attempted rescis:sion of the contract for mis- 
representation Inducing the sale, the question whether the machine vvould 
develop the horse power represented Is one of fact for the jury, notwith- 
, standing the testimony of experts as to the theoretleal horse power 
whlch would be developed by an engine of the dimensions of that sold. 

[Ed. Note.— For other cases, see Sales, Dec. Dig. § 39S.*] 

3. Appeal and Ereob (§ 854*)— Keview— Coebect Décision Based on Ee- 

EONEoas Gbounds. 

A judgment will not be reversed because of the direction of a verdict 
on an erroneous ground If it was proper on other grounds. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. § 3408; 
Dec. Dig. § 854.*] 

4. Peincipal and Agent (§ 92*)— Contbact Cbeating Kelation— Général 

Sales Manager oe Corporation. 

The relation of principal and agent exists as to third persons between 
a manufacturing corporation and one employed by It as its gênerai sales 
manager. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dlg. § 92.*] 

5. Sales (§ 38*)— Rbscission by Buyee— Gbounds—Materiai, Miseepbesen- 

TATioN Inducing Contbact. 

A contract of sale, although It contains no warranty of the article sold, 
may be rescinded by the buyer for a materlal misrepresentatlon by the 
seller external to the contract wlth respect to the article sold, of whlch 
he was also the manufacturer, whlch Induced the contract and was made 
for that purpose, whether or not such représentation was in fact known 
by the seller to be false. 

[Ed. Note. — For other cases, see Sales, Cent Dlg. i§ 65-77, 85; Dec. 
Dig. § 38.*] 

6. Sales (§ 330*)— Right of Buyer to Eescind— Acquiescbnce and Waivee. 

Acquiescence and waiver, when set up to defeat the right of a buyer 
to rescind a contract of sale, are always questions of fact, with the bur- 
den of proof restlng upon the défendant. 

[Ed. Note. — For other cases, see Sales, Dec. Dlg. § 130.*] 

7. Sales (§ 121*)— Right of Buyee to Rescind— Waivee. 

The exercise by a buyer of -acts of ownership over the article tiought, 
whlch are inconsistent with the right to rescind the contract, constitute 
a waiver of such right 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 296-301; Dec. 
Dlg. i 121.*] 

8. Peincipal and Agent (§ 121*)— Evidence of Agent's Authoeitt- Testi- 

mony oF Agent. 

The rule that statements made by an alleged agent are not compétent 
as against his principal to prove his authority as agent does not apply 
to his testimony as a witness on the trial in whlch such authority is 
In issue. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dig. §§ 
416-439; Dec. Dig. § 121.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

■For otber cases eee eame topic & § nvmeer in Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indexe* 
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Action by George A. Joslyn against the Cadillac Automobile Com- 
pany. Judgment for défendant, and plaintiff brings error, RcAiersed. 

P. B. Moody and C. D. Joslyn, for plaintiff in error. 
Harrison Geer, for défendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The plaintiff in error brought suit 
against the défendant for the recovery of the purchase price of an 
automobile claimed to bave been bought by plaintiff from défendant ; 
plaintiff having elected to rescind the purchase by reason of certain al- 
leged false and material représentations claimed to bave induced the 
sale. There was a jury trial. The judge submitted to the jury the 
questions of fact involved, but later instructed a verdict for défendant. 
The apparent ground of this direction is that in the opinion of the 
court there was no substantial évidence that the automobile did not 
fully meet the alleged représentations. 

The alleged misrepresentations relied on, so far as material hère, 
were that the engine would develop 30 horse power and that it would 
weigh about 400 pounds less than proved to be its weight. We may 
dismiss from considération the question of weight, for the reason that 
the déclaration contains no allégation of misrepresentation in this 
regard, and the court below was not asked to submit such question to 
the jury. 

In our opinion, the learned judge was in error in holding that there 
was no testimony that the car did not bave 30 horse power. There 
was testimony to the effect that Mr. Metzger, the defendant's sales 
manager, directly admitted to plaintiff, after the controversy over the 
power of the car had arisen, that défendant had turned out 150 cars 
of the type in question supposing that they had 30 horse power, but 
had f ound that they would develop but 24 horse power ; that accord- 
ingly défendant was getting out some new parts, by way of additions, 
which it was thought would add from 15 per cent, to 20 per cent, to 
the power, and would so bring it up to 30 horse power; that there had 
been trouble and complaints over quite a number of thèse cars, and 
that the défendant claimed that its next year's model, which embraced 
the additions referred to, had about 30 horse power. The plaintiff 
also offered certain testimony, which was rejected, by way of compari- 
son of the power of the car in question with another car of a lower 
rated power. It is alleged that this statement of the sales manager was 
shown to hâve been merely bis personal opinion ; that upon the trial he 
disclaimed the possession of expert knowîedge at the time of the mak- 
ing of the admission referred to, and testified that he had since found 
that the car would develop 30 horse power ; and it is insisted that the 
prior admission had thus no force as évidence of the fact. But not 
only is the testimony referred to susceptible of the construction that 
the défendant had actually ascertained the fact of the deficiency in 
power, but the défendant and those by whom it speaks are presumed 
to bave knowîedge of the power of the machine which the défendant 
manufactures and sells. The admission in question must be held 
177 F.— 55 
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compétent, although not conclusive, évidence of the fact of the al- 
leged deficiency in power. 

It is also urged that the expert testimony on both sides shows that 
an engine of the type in question, with a 4% inch cylinder and a 5 
inch stroke, is bound to develop 30 horse power. But there was tes- • 
timony tending to show that this proposition is only theoretically true ; 
that is to say, that it is true only when ail of numerous conditions are 
normal and perfect. In our opinion, the power of the machine was 
a question of fact for the jury. 

This conclusion, however, does not work a reversai of the judgment 
provided, as is contended by défendant, the verdict might properly 
hâve been directed in its favor upon other grounds. Currier v. Dart- 
mouth Collège, 117 Fed. 44, 54 C C. A. 430; Latting v. Owosso 
Manf'g Co., 148 Fed. 369, 78 C. C. A.183. 

It is earnestly contended by défendant that the testimony showed 
beyond dispute that plaintifif did not purchase the car from défendant, 
but that he bought it from Metzger, in his capacity as local seller of 
defendant's cars in Détroit and vicinity. There was positive and 
express testimony to that effect, supported by the undisputed facts, 
among others, that the order was addressed to Metzger personally, 
the invoice issued in his name, and the purchase price paid directly to 
him. On the other hand, there was testimony tending to show that the 
sale of the automobile proper, as distinguished from certain acces- 
sories, was made by défendant through Metzger as its gênerai sales 
manager; such testimony embracing, among other things, correspond- 
ence with plaintiff both by défendant and Metzger, recognizing the 
sale of the machine as made by the défendant itself, and the latter as 
the one under duty to satisfy plaintiff; the fact that défendant sent 
its own expert to Omaha to put the car in condition; the fact that 
Meigs, who is alleged to hâve participated in making the sale, was in 
the sole employ of the défendant; that Metzger's retail agency ex- 
tended by its terms only to sales in Détroit and vicinity, and thus not, 
on its face, to a sale to an Omaha customer ; as well as testimony that 
the reason the car was billed through Metzger was, in the opinion of 
the witness Meigs, "that a discount was given to plaintiff off the list 
price, and it was thought best because of agency arrangements to bill 
it through Metzger's company, to avoid trouble arising from the dis- 
count." 

That under Metzger's contract and employment as sales manager 
the relation of principal and agent was created between him and de- 
fendant is clear. Wheaton v. Cadillac Automobile Co., 143 Mich. 21, 
106 N. W. 399; Willcox & Gibbs Sewing Machine Co. v. Ewing, 
141 U. S. 627, 12 Sup. et. 94, 35 h. Ed. 882. The substantial ques- 
tion is, in which relation — that of sales manager or retail dealer — 
the contract with plaintiff was made. This was obviously a question 
of fact for the jury. 

It is further urged by défendant that there is no compétent évidence 
of the making of any misrepresentations by défendant justifying a 
rescission of the contract of sale; that the written contract contains 
no warranty or représentation whatever, the référence in the order 
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to the machine contracted for being merely "one model D. Cadillac 
four car, aluminum body, etc." ; that the provision in the contract 
that "no verbal or other agreement or promise not clearly specified in 
this order will be recognized" forbids paroi proof of représentations 
adding to the terms of the written contract; and that, even if a war- 
ranty can be predicated upon the language of the advertising pamph- 
let, which refers to the model D. as "four cylinder, vertical 30 H. P., 
4% inch bore by 5 inch stroke" (such words being claimed to be de- 
scriptive merely), no right of rescission, by reason of breach of war- 
ranty, exists in the case of an executed sale, at least unless fraudulent. 

Plaintifif does not necessarily take issue with défendant upon the 
two propositions of law last stated. Plaintifï, however, does not claim 
a warranty, but relies upon the alleged fact of misrepresentation ex- 
ternal to the contract, with respect to facts material thereto and 
inducing the same. In such cases the rule is that misrepresentation 
may be shown, not for the purpose of adding to or varying the terms 
of the contract, but to show that the contract was obtained by mis- 
representation, and so gave the right to rescind on that ground. Peck 
v. Jenison, 99 Mich. 326, 339, 58 N. W. 312. There was évidence 
tending to show that the machine was represented as having 30 horse 
power, and that this représentation was material, and that the plain- 
tifï made the contract in reliance upon it; and, as already said, there 
was évidence tending to show that this représentation was untrue. 
There was, however, no express testimony that défendant knew when 
the représentations were made that they were untrue. 

Plaintifï contends that proof of defendant's knowledge of the 
falsity of its représentations is not necessary to entitle him to rescind, 
and relies upon the proposition that the vendee in a contract of pur- 
chase of goods may, at his own élection, rescind the contract on dis- 
covering the falsity of the représentations inducing it, and recover the 
purchase price paid, even though such misrepresentations were hon- 
estly made. 

Under the common-law rule, an innocent misrepresentation or con- 
cealment of the truth is not recognized as ground, in an action at 
law, for the avoidance of a contract of sale, unless, perhaps, the repré- 
sentations were such as to show that there was a complète difïerence 
in substance between what was supposed to be and what was taken, 
so as to constitute a failure of considération; the rule being that a 
misrepresentation, in order to justify a rescission, must hâve been 
made either with knowledge of its falsity or without belief in its 
truth, although there has been on the part of the common-law courts a 
strong tendency to bring any statement which was material enough to 
efïect consent, if possible, into the terms of the contract. 2 Mechem 
on Sales, §§ 863, 875. In the courts of equity, however, material mis- 
représentations, though without knowledge of their falsity on the 
part of the vendor, were early held to give the right of rescission. 2 
Mechem on Sales, §§ 863, 875 and following, section 931 and follow- 
ing. Derry v. Peek, 14 App. Cas. 337 ; Benjamin on Sales (6th Ed.) 
p. 437 ; McFerran v. Taylor, 3 Cranch, 270, 2 L. Ed. 436 ; Smith v. 
Richards, 13 Pet. 26, 10 L. Ed. 42. See, also, Turner v. Ward, 154 
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U. S. 618, 14 Sup. Ct. 1174, 33 L. Ed. 391; Kell v. Trenchard, 143 
Fed. 16, 33, 73 C. C. A. 303. By the décisions of the Suprême Court 
of Michigan material misrepresentations as to an existing fact, how- 
ever honestly made, inducing a contract of purchase, give the right to 
rescind both in equity and at law, as well as action at law for dam- 
ages (Totten V. Burhans, 91 Mich. 495, 499, 51 N. W. 1119 ; Holcomb 
V. Noble, 69 Mich. 396, 37 N. W. 497 ; Busch v. Wilcox, 83 Mich. 315, 
46 N. W. 940 ; Ripley v. Case, 86 Mich. 361, 49 N. W. 46 ; Webster 
V. Bailey, 31 Mich. 36, 43; Converse v. Blumrich, 14 Mich. 109, 133, 
90 Am. Dec. 33C^ ; and in a few of the other states the same rule seems 
to prevail. The courts of the United States do not seem to hâve 
gone to the full extent of holding that untrue représentations made by 
a vendor in absolute good faith and in an honest belief in their truth 
will, when not amounting to a breach of condition précèdent or a v^^ar- 
ranty, justify a suit at law for the recovery of the purchase price 
upon rescission by the mère act and élection of the vendee and with- 
out the aid of a court of equity. See, however, Hindman v. First 
Nat'l Bank, 113 Fed. at page 944, 50 C. C. A. 633, 57 L. R. A. 108. 
It is enough for the purposes of this opinion to say that it is the rule 
in the courts of the United States, not only that a statement recklessly 
made without knowledge of its truth is a false statement knowingly 
made (Cooper v. Schlesinger, 111 U. S. 148, 4 Sup. Ct. 360, 38 L. 
Ed. 383) ; but that f raud may be predicated of a vendor who makes 
material untrue représentations in respect to his own business or prop- 
erty for the purpose of their being acted upon, and which are in fact 
relied upon by the purchaser, the truth of which représentations the 
vendor is bound and must be presumed to know ; and that where the 
représentations are material, and, are made by the vendor for the pur- 
pose of their being acted upon, and relate to matters which he is 
bound to know or is presumed to know, his actual knowledge of their 
being untrue is not essential (Lehigh Zinc & Iron Co. v. Bamford, 150 
U. S. 665, 673, 14 Sup. Ct. 319, 37 I^. Ed. 1315). To prevent a false 
statement being fraudulent there must, to say the least, hâve been not 
only an honest belief in its truth, but an honest effort to ascertain the 
truth. As stated by Judge (now Mr. Justice) Lurton, in Hindman v. 
First Nat'l Bank, supra: 

"A représentation In respect to a matter with the Intent to Influence the 
condnct of another implies necessarily the belief of the party making it that 
the statement is true. If the fact be one wlthin his means of knowledge, and 
he bave no knowledge of the fact, a jury will be authorized to believe that 
the statement was knowingly false." 

And as said by the same judge in Simon v. Goodyear Metallic 
Rubber Shoe Co., 105 Fed. 573, 580, 44 C. C. A. 613, 53 L. R. A. 
745, which was an action for fraud and deceit in procuring a sale: 

, "It was not of the essence of his case that he (the défendant) knew his 
représentations to be false. If he made the représentations, which it is 
claimed he did make, with the Intent of procuring the contract In question, 
and witE the intent that the plaintiflf should act upon it, without knowledge 
as to whether it was true or not, it would be a false représentation withln the 
rule." 
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See, also, Moline Plow Co. v. Carson, 72 Fed. 387, 392, 18 C. C. A. 
606 ; Schagun v. Scott Mfg. Co., 162 Fed. 209, 222, 89 C. C. A. 189 ; 
McRae v. Lonsby, 130 Fed. 17, 64 C. C. A. 385. The principles of 
thèse décisions would seem to be specially applicable hère, for the 
vendor was also the manufacturer. It certainly is not too much to 
ascribe to a manufacturer of an article knowledge of its inhérent 
qualities. His représentation, therefore, as to a quality that is not 
readily discernible by others ought at least prima facie to charge him 
with both knowledge and a purpose to influence the sale. It follows 
that the plaintifï should hâve been permitted to go to the jury upon the 
question whether the défendant made the alleged misrepresentations 
fraudulently, within the définition of that term as given in the au- 
thorities we hâve cited. 

It is urged that the plaintifï unreasonably delayed in exercising his 
option to rescind. The order for the machine was given September 
8, 1905. It was shipped about the middle of the next month. Com- 
plaint as to the power and weight of the machine was immediately 
made, and the défendant during the next month sent its expert to 
Omaha to examine and remedy the defects in the machine. Nego- 
tiations as to the remedying of those defects were continued until the 
following February. There was testimony tending to show that 
plaintifï did not learn until February that the machine had less than 
30 horse power ; that the défendant thereafter agreed to send within 
30 days the necessary parts to bring the machine up to 30 horse 
power, and that if it failed to do so it would take the car back and give 
plaintifï a later model ; that défendant continued its promises to send 
new parts and to excuse its delay until in April, when it stated that 
it would send a man with the new parts not later than May lOth. 
On May 24th plaintifï ofïered to return the machine and demanded 
back his money, none of the new parts having been received up to 
that time. Acquiescence and waiver are always questions of f act, 
and where set up to defeat rescission the burden is upon the défendant 
to make it out. Mudsill Mining Co. v. Watrous, 61 Fed. 163, 186, 
188, 9 C. C. A. 415 ; Pence v. Langdon, 99 U. S. 578, 25 L. Ed. 420. 
Under thèse circumstances, the question whether the option of rescis- 
sion was exercised within a reasonable time was one of fact for the 
3ury._ 

It is also urged that plaintifï, after his alleged rescission, exercised 
control over the car inconsistent with such rescission. This proposi- 
tion is predicated upon an advertisement published in a newspaper, 
offering the car for sale. If such act was an exercise of ownership 
inconsistent with rescission, the right thereto was waived. Thomas 
China Co. v. C. W. Raymond Co., 135 Fed. 25, 67 C. C. A. 629. 
Plaintifï claims, however, that this advertisement was of a humorous 
nature, and designed to "clear up the chagrin" he had sufïered, and 
that he did not expect to sell the car. We are not prepared to say that 
this statement may not be true. We think there was room for a 
question of fact upon the proposition whether the advertisement evi- 
denced a claim of ownership inconsistent with the claimed rescission. 

The objection is also made that the statement of the salesman Meigs 
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Was not sttfHcièrit évîdence to prove his authority as agent. The cases 
rêlied ùpofi by défendant, of which Bond v. Pontiac, O. &'Pt. A. R. 
R. eo., 62 Mich.' 643, 29 N. W.' 482, 4 Am. St. Rep. 885, is a type, 
relate only to the assertions of the àlleged agent as to his authority, 
made by acts or conduct out of court. They hâve no pertînency to 
the testimony of the agent as a witness upon the trial. 

It is also objected against the plaintiff 's right of recovery that he 
failed :to sdrrênder certain accessbrifes purchased with the car. There 
was testimony tending to show that the accessories in question were 
fiot purchased ftom défendant, but were bought from the local Com- 
pany with which Mr. Metzgef was connected ; the plaintiff disclaim- 
ing thë right to recover for thèse accessories. The plaintiff was not 
required to return to défendant goods not bought from the latter. 
■ ■' It is also insisted that the alleged deficiency in power was not such 
as to justify rescission, for the asâigned reason that plaintiff might 
hâve procUred' f rom défendant or èlsewhere parts which woUld remedy 
the difiiculty. In our opinion the case is readily distinguishable from 
Pullman Co. V. Metropolitan Ry.-Co., 157 U. S. 94, 15 Sup. Ct. 503, 
39 L,. Ed. 632j in that the latter case involved only an implied war- 
rahty, the Vendée ha:d accepted the cars^ had demanded of the vendor 
that it make the brakes sufficient, and had expressed its willingness to 
pay for thé eârs as soon as the brakes were so put in proper condition, 
aàd thé viendor had expressed ■willingness to make the brakes good. 
If was showh, moreover, that the ^efects in the btakes could be readily 
sttpplied by the Vendée with little expense and without unreasonable 
exertion by' the addition of a well-fcnown and readily obtained brake, 
the icôst of which was héld, under the circumstances, to be the most 
that the vendee could claim in réduction of the purchase price of the 
cars; whiléin the case we are cdnsidering a mater ial false représenta- 
tion is relied upon, and it does not conclusively appear that plaintiff 
could hâve satisfactorily remedied the defect. 

It resûlts frôm thèse views thàt the judgment of the Circuit Court 
must be reVersed.and a new tfialôrdered. 



WILLCOX V. JONES. 
(Circuit Court of Appeals, Fotirth Circuit February 7, 1910.) 

V - No. 92& 

.■ I .'■■'. ' f ' . ' 

Ï./jEeceiveb8 (|§ 186, 187*) — Action 4**-*-Ikst Fedebal Rbceiveb in State 
Court— ^CaNCLTTSiVENESs And ES^èct of Judgment. 

: ' Undei' A6t Aug. 13, 1888, c. 866, § 3, 25 Stat. 436 (TJ. S. Oomp. St. 1901, 

; p. 582), which authorizes the sulng ôf a fédéral receiver In respect of any 
: act of his ili} carrylng on the business without the prevlous leave of the 

,, , court which appolnted hlm, buj; puch suit to be subject to the gênerai eq- 
ulty Jurisdiction of said court so far as the same shall be necessary to the 
ends of justice, a judgment rendered against such a receiver by a state 

. court in an action brought against hlm for the death of an employé Is con- 

, dusive on, the fédéral court as to: the right to recover, and the amount 

•For other cases see same topic & § numbee lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



WILLCOX T. JONB8. 871 

that shouia be recovered, but the tlme and manner of paymènt Is wlthln 
the control of the fédéral court. 

[Ed. Note. — For other cases, see Reeelvers, Cent. Wg. §§ 3T5, 377% ; 
Dec. Dlg. §§ 186, 187.* 

Actions by and againpt recelvers of fédéral courts, see note to J. I. Case 
Plow Works V. Flnks, 26 C. C. A. 49.] 

2. Eeceivehb (§ 187*) — Pétition to BNroBCB Judgmeni Against Receivee— 

Pleadinq. 

A pétition in Intervention in a fédéral court in the matter of a recelver- 
sBlp, by one who bas recovered a judgment against thé receiver in anothet 
court, Is a spécial proceeding for the purpose of presentlng the judgment 
for adjustment and payment, and the court in Its discrétion has power to 
permit the pleadlngs to be reformed so as to properly , présent suoh matter. 

[Ed. Note. — For other cases, see EeeeiverS, Cent Dlg. § 377% ; Dec. Dig. 
§187.*] 

3. Recbivebs (I 186*)-^JuDaMi:NT Against Receiveb — Inteeest. 

A judgment obtalned against a fédéral receiver in a state court beats 
Interest at the rate provided by the laws of the state, which in South 
Carolina under Civ. Code 1902, § 1660, is 7 per cent. 

[Ed. Note. — For other cases, see Recelvers, Dec. Dlg. § 183.*] 

Appeal from the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

Pétition in intervention by Leila A. Jones, administratrix of the 
estate of James A. Jones, deceased, against T. A. Willcox, receiver, 
in suit of the Meyer Rubber Company against the Georgetown & 
Western Railroad Company. ■ From an order granting the pétition 
(174 Fed. 731), the receiver appeals. Affirmed. 

On the 9th day of December, 1902, the Circuit Court made an order appoint? 
ing Freeman S. Farr as receiver of the Georgetown & Western Railroad Com^ 
pany, such order being made in the case of the Meyer Rubber Company, a cor- 
poration of the state of New Jersey, plaintiff , against the Georgetown & West- 
ern Railroad Company, a corporation of the state of South Carolina, défend- 
ant. The receiver so appointed was authorlzed and dirccted to carry on the 
business of the défendant Company as a common carrier. On the 28th day of 
February, 1905, the receiver so appointed died, and P. A. WlUcox was ap^ 
pointed as bis successor. On the 3d day of December, 1904, whlle the receiver 
was engaged in operatlng the railroad of the sald company, one of the loco- 
motives engaged In hauling a log train became derailed, resulting in the kill- 
ing of James A. Jones, the englneer in charge of the sald locomotive. On the 
2d day of February, 1906, Lella A. Jones, the wife of the said James A. Jones, 
deceased, having been duly appointed as administratrix of the estate of her 
deceased husband, commenced an action as such administratrix in the court 
of common pleas for Georgetown connty, state of South Carolina, against the 
sald P. A. Willcox, as receiver, for $60,000 damages for the alleged négligent 
killlng of her husband, such action being brought for the "beneflt of herself and 
her infant child, as wife and daughter, respectively, of the sald James A. 
Jones, deceased. Such action being at issue, the saine was trled at the June 
term of such court, in 1906, the jury rendering a verdict in fa'^or of the plain- 
tiff for $7.500. A motion was made by the défendant for a new trial, and, this 
motion being overruled, an appeal was taken to the state Suprême Court. 
Subsequently the state Suprême Court rendered its judgment dlsmissing the 
appeal and affirmlng the judgment of the lower court. A pétition for a rehear- 
ing was flled, but thls pétition was refused, and the mandate of the Suprême 
Court was transmitted to the Circuit Court. On February 5, 1907, judgment 
was duly entered on such verdict in the sum of $7,986.33, such sum includlng 
interest on the amount of the verdict to that date and the plaintlff's costs and 
dlsbursements. On April 28, 1908, judgment was duly entered in the further 
sum of $79.50, the same being adjudged as costs and dlsbursements on the ap- 

*For other cases see same topic & § ndmeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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peal to the Suprême Court. In the nionth of Juhe, 1908, such judgment not 
havlng been paid, the said T -^ila A. Jones, as administratrlx, flled her pétition 
of interyention herein, settiri^ up her judgment agalnst the receiver, and pray- 
Ing an order of the court directlng paypient thereof. On motion of the attor- 
p.eys for the receiver an order was made by the court referring the cause to 
Spécial Master D. B. Gllliland, wlth instructions to take the testimony on the 
issues ralsed and report the same to the court. Such testimony having been 
taKén and reported by the spécial master, the matter came on and was heard 
by the court en the 3d day of AprU, 1909. On the hearing counsel for the re- 
ceiver contënded, fli:st, that the judgment rendered in the state court was not 
concluslve, the court having authority to go behind such judgment for the pur- 
pose of Inquiring into the justice of 'the cause; and, second, that the inter- 
vener, If entitled to havè her judgment paid, was not entltled to interest 
thereon àfter afflrmanèe thereof by the state Suprême Court. Thèse conten- 
tions Judge Brawley overruled, holding that the judgment rendered by the 
etate courts was concluslve, and that the Intervener was entitled to interest on 
her judgment at the légal rate of 7 per cent. From this judgment, appeal la 
taken upon the several grounds set out in the record. 

P. A. Willcox and H. E. Davis (Willcox & Willcox and Le Grand 
Walker, on the brief), for appellant. 

Walter Hazard and W. B. Gruber (Howell & Gruber, on the brief), 
for appellee. 

Before PRITCHARD, Circuit Judge, and WADDILL and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The principal question for our considération is as to whether this 
court has the power in this proceeding to review the action of the state 
court wherein the intervener obtained a judgment against the receiver. 
The intervener instituted an action in the state court of South Car- 
oHna against the receiver, and obtained judgment against him for the 
sum of $8,065.63, together with interest on the sum of $7,845.61 from 
February 5, 1907. From this judgment an appeal was taken to the 
Suprême Court of the state, and the judgment of the lower court was 
affirmed by that court. The intervention upon which this suit is based 
is in pursuance of Act Aug. 13, 1888, c. 866, § 3, 35 Stat. 436 (U. S. 
Comp. St. 1901, p. 583) which reads as f ollows : 

"That every receiver or manager of any property appointed by any court of 
ttie United States may be sued in respect to any act or transaction of his in 
carrying on the business connected with such property without the previous 
leave of the court in which such receiver or manager was appointed ; but such 
suits shall be subject to such equlty jurisdiction of the court in which such re- 
ceiver or manager was appointed so far as the same shall be necessary to the 
ends of justice." 

Prior to the enactment of this statute a receiver could not be sued 
without leave of the court by which he was appointed. This was a 
rule of universal application in so far as the fédéral courts were con- 
cerned ; but by the enactment of this statute receivers may be sued in 
any court of compétent jurisdiction. The suit in the state court was 
to recover damages for personal injuries caused by the négligence of 
the receiver or his agents in operating a railroad as a common carrier, 
and was, therefore, a common-law proceeding. A claimant may inter- 
vene, and thus hâve the validity of his claim passed upon by the court 
appointing the receiver, or under this statute he may institute suit in 
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another court. If the claimant intervenes in the suit wherein the 
receiver is appointed, he thereby waives his right to a trial by jury, 
which is contemplated by this section. 

In the case of Flippiu v. KimbaH et al., 87 Fed. 258, 31 C. C. A. 283, 
this court, among other things, said: 

"The appellant, Flippin, could hâve proceeded In an action at law against 
the receivers without leave of the court. 25 Stat. 433, Act 1888. Of his own 
accord he Intervened in a suit in equlty, and submitted himself to the juris- 
diction of the court By doing this he walved his right to a trial by jury, for 
it is a fundamental prineiple that the right of trial by jury, considered as an 
absolute right, does not extend to cases of equity jurisdiction." 

In that case the petitioner could bave instituted a suit against the re- 
ceivers in the state court, and by doing so would hâve been entitled to 
a trial by jury. This statute is framed so as to permit the United 
States courts to f ully administer estâtes that may be placed in the 
hands of receivers, and while permission is granted to institute suits 
against receivers, still there is nothing in the statute which in the 
slightest degree authorizes the doing of any act calculated to hinder, 
delay, or embarrass a court of equity in the exercise of its functions. 

In Street's Fédéral Equity Practice, § 2688, in referring to the rés- 
ervation contained in the second clause of this section, it is said : 

"The most important featurè of this statute so far as regards equlty prac^ 
tice is that of the réservation contained in the second clause. This réservation 
has at least tvFO important efCects, namely, (1) it prevents the creditor who is 
thus permitted to sue from obtaining any undue advantage over other credit- 
ors or claimants, and (2) it prevents such creditor from depriving the receiv- 
er, and, through the receiver, the court, of the possession or control of any 
property in his hands by virtue of the receivership." 

In the case of St. Louis S. W. Ry. Co. v. Holbrook, 73 Fed. 112, 
19 C. C. A. 385, this question v^^as passed upon by the Circuit Court 
of Appeals for the Fifth circuit. In that case the appellee had re- 
ceived severe personal injuries, which he charged were caused by the 
servants of the receivers in operating trains on their road. He began 
a suit against the receivers in the state court of the state of Texas. 
The receivers appeared and answered. On November 10, 1890, the 
appellee secured a judgment against the receivers for the sum of 
$10,000. In Texas such actions (ail civil actions) are tried without 
a jury unless a jury is demanded by one of the parties. Neither party 
demanding a jury, the case was tried, upon issues of fact as well as 
law, by the judge. A writ of error to the Court of Civil Appeals of 
that state was sued out, but was dismissed because the writ was not 
taken in time. The appellee then filed an intervention in the Circuit 
Court. That court held that the judgment of the state court was con- 
clusive as to the facts found and as to the amount of the appellee's 
claim against the receivers, and that the claim was a charge acquired by 
the appellant under the decrees mentioned above. The case was taken 
by appeal to the Circuit Court of Appeals. That court, in disposing of 
the matter, said: 

"The assignment of errors présents thèse two questions: (1) Was the judg- 
ment of the state court concluslve as to the right of the plaintiffi to reeover, 
and as to the amount that should be recovered? (2) Is the claim thus estab- 
Jisbed a chargé on the property acquired under the decrees of the court? 
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."îTSé flrstvpf jthese flSiestîons was dlréctly preg^ted to this court, at a f or- 
mer, j;erifl, ta the case O'f DiUingham v. Hawk. 9 0. Ô. A. lOl, 60 Fei. 495 [23 
li. ïl. i. 517], ànd was'ànswered lu the n' aiative. 'W^lthout expressly approv- 
Ing ail of the reasoning of the opinion, which dld not then reçoive the full 
concurrence ôf ail the jûdges renderlng that décision, we adhère to the con- 
clusions then expressed as to the sound construction of the thlrd section of 
the açt.of March 3, 1887 [e. 373, 24 Stat. 554 (U. S. Comp. St. 1901, p. 582)]. In 
the State cOurt in whldh appellee's action went to judgment, the parties had 
the right tô hâve thelr caëe Submltted to a jury, on a demand therefor. They 
chbse tonoi;' demand' a ixiif. Section 649 of the EevlsedSta tûtes of the United 
States llj. S, GOmp. St.l901, p. 525] provides for trying Issues of faet in civil 
caseé bf the court, withOut the Intervention of a jury, and the flndlng of the 
court upon the facts has the same efifect as the verdict of a jury. And where 
the suihmissiop of a civil case is made wlthout the stipulation In wrlting, the 
judgïnent cainnot.be questloried, If It is Virarranted by the pleadlngs. The anal- 
ogies, 'thfefëfore; would seëm to Indicate that where parties could try thelr is- 
sues before a jury, and cl;ioose to try them without a jury, the finding of fact 
and judpuent of the court would hâve at least the same effeçt as the verdict of 
a jury,";,, 

It is, contetided by counsel for the appellant that this statute gives 
the coûft âppointing a receiver or manager the right to review any 
judgrriéiit that may oe récovered in a state court against the receiver 
or manager; that the language "subject to the gênerai equity jurisdic- 
tion oî- thé Court" mearis that the court âppointing the receiver or man- 
ager is-to exercise full and complète jurisdiction over such suit and to 
inéiîeçt' and review the proceedings of the court in which it may be 
institûtëd. To adopt this construction would be to constitute such 
court a- (Court of review quoad cases of this character. The language 
employed is not susceptible oî such construction, even if it had been the 
intention of Congress to confer such power; but it is manifest that it 
was nptthç intention of Congress to invest the courts of the United 
States with jurisdiction to that extent. This statute, in the first place, 
was intende4 to give claimants an opportunity to institute suit without 
previous leave of the court in which a receiver may be appointed, and 
leaves them f rée to institute such suit in a state court. Why authorize 
a claimant to institute suit against a receiver in another court unless it 
was intended thereby to permit such party to hâve his rights determined 
accordingto the well-defined rules of légal procédure as in this in- 
stance? Under such circumstances, to hold that a court âppointing a 
receiver has a right to inspect and review the entire proceedings would 
render this statute a useless pièce of législation. The proviso, "but such 
suit shall.be: subject to- the gênerai equity jurisdiction of the court in 
which such receiver or manager was appointed so far as the same shall 
be necessary to- the ends of justice," was intended to leave the court 
whereip tlje reçeiyer was appointed in undisputed control of the proper- 
ty in the possession of its receiver, with full power to manage and con- 
tre] the sarpe, to distribute the funds, and to adjust the equities and pri- 
orities between claimants according tp the rights of the several parties. 
, In the tcase of Central Trust Co. v. St. h., A. & T. R. R. Co. (C. C.) 
41 Fed. 551, Caldwell, C. J., in discussing this question, said : 

"The 'Court là asked to quallfy the order relatlng to judgments récovered 
In the state courts by adding a proviso to the efCect that when It is shown that 
the judgnként is for a grossly excessive amount this court wlU reduce it to a 
just and reasonable sum. This court wlll not entertain the suggestion that its 



WILLCOX V.JONES. 87S; 

recelver will not obtato justice In the state çourtt!. The a<?t of Gongress glres 
the right to sue the receiver In the state court. Central Tjust Co. v. St. Louis, 
A. & T. R. Co., 40 Fed; 426. The state court has jurîsdictlon of the parties 
and the subject-mâtter, and Its judgment against the reCeivër of this court 
Is as final and concluslve as It is against any other suitor. The rlght to sue 
the receiver in the state court would be of little iatility if its judgment could 
be annulled or modifled at the discrétion of tliis court. It is opeu to the re- 
ceiver to correct the errors of the Inferior courts of the state by an appeal 
to the Suprême Court. But this court is not Invested with appellate or su- 
pervisory jurisdiction over the state courts, and cannot annul, vacate, or 
modify iheir judgments. Randall v. Howard, 2 Black (TJ. S.) 585 [17 U Ed; 
269] ; Nougue v. Clapp, 101 D. S. 551 [25 L. Ed, 1026]. 

"It is true that the act of Congress provides that, when the receiver is 
sued, the 'suit shall be subject to the gênerai equity jurisdiction of the coutt 
in which such receiver or manager was appointed, so far as the same shall 
be necessary to the ends of justice.' This clause of the act established no 
nevf rule, but is merely declaratory of the previously existing law. The re- 
ceiver holds the property for the beneflt of ail persons having any interest or 
lien upon it. The road is a unit. Brolîen into parts, or deprived of its roll- 
Ing stock, its value would be greatly impaired. Sults, therefore, which seek 
to deprive the receiver of the possession of the property, and ail process, the 
exécution of which would hâve that efCect, are subject to the control of the 
court appointing the receiver, so far as may be necessary to the ends of jus- 
tice. The marshaling of the assets, and the orderly distribution of the fùnd 
or property according tb the rights and equities of the several parties in in- 
terest, is not to be interfered with by the judgment or process of the stat$ 
courts. The judgment of the state court is concluslve as to the amount of the 
debt, but the time and mode of its payment must be controUed by the court 
appointing the receiver." 

In the absence of a provision of this character, this statute would 
lead to interminable confusion and conflict of jurisdiction. There- 
fore, Congress has wisely provided that the courts of the United 
States in such cases shall hâve ample power to settle and adjust ail 
equities arising in such suits without hindrance, by providing that they 
shall be subject to the gênerai equity jurisdiction of such courts, thus, 
amongother things, giving a court of the United States the power to 
say whether the judgment thus obtained is a first lien on the property 
in the hands of the receiver, to détermine when the same shall be paid, 
the order of its payment, and cases might occur in which it would be 
necessary for the court to détermine as to whether the court wherein 
the judgment was rendered had jurisdiction. Thereby the courts of 
the United States are clothed with ample power, by injunction, to pre- 
vent judgment creditors from harassing a receiver or interfering 
with the property in his possession. The final settlement and adjust- 
ment of ail daims and the payment of ail moneys are to be made sub- 
ject to the decree of the court appointing the receiver. To this ex- 
tent the power of such court is suprême. The contention that it is 
contemplated by this statute that the United States courts should at ail 
times bave jurisdiction over such suits in the statè courts to such an 
exent as to review the action of such courts cannot be sustained Upbn 
principle, nor is there anything in the statute to warrant such cpn- 
tention. , 

Among other things the appellant insists that the court erred in 
permitting the amendment which gave the petitioner the right to "rç- 
tract the allégations of the seventh paragraph of her original pétition" 
ard to allège instead that she had filed in the court of commun pleas 
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for Georgetown courity, S. C, a complaint substantially alleging the 
matters stated in said paragraph. In the seventh paragraph of the 
petjtjon filed in the court below it is alleged that the death oî the party 
injured was due to the négligence and willfulness of the receiver in 
the opération of the road. This paragraph was denied by the receiver. 
Therefore, the receiver insists that this raised an issue which should 
hâve been tried by the court below and that the court had no power 
to strike out a portion of the paragraph upon which such issue was 
based. It is insisted that a bill in equity cannot be amended so as to 
set up a new cause of action, and that this pétition should be treated 
as being in the nature of a bill in equity. This woul^ be true, ordi- 
.narily, but this is in the nature of a spécial proceeding, and the plead- 
ings clearly show that it was the purpose of the intervener to acquaint 
the court below with the fact that she had obtained a judgment in the 
state court against the receiver, and that she thereby desired to sub- 
mit herself to the jurisdiction of the court of equity in pursuance of 
section 3, c. 866, 25 Stat. 836, in order that such judgment might be 
considered by the court in the adjustment of the equities between the 
parties and in the payment of claims against the receiver ; and that she 
might obtain the relief to which she was entitled as a judgment cred- 
itor. Under thèse circumstances the court, in the exercise of its dis- 
crétion, had ample power to permit the pleadings to be reformed so 
as to properly présent the matter. 

It is also insisted that "the court erred in holding that the reports of 
the standing master and accounts of the receiver on file show that the 
receiver has received sufficient income to-pay this judgment." The 
court below had before it the reports of the standing master and the 
accounts of the receiver, and has found as a fact that the receiver has 
sufficient income to pay this judgment. Under the circumstances we 
are not inclined to disturb the findings of the court in this respect. 

It is also assigned as error that the court erred in holding that the 
judgment which the petitioner is seeking to enforce in this proceeding 
bears interest. It is insisted that the case of In re Bound v. S. C. Ry. 
Co. et al., Ex parte H. S. Evans, decided by Judge Simonton, reported 
in 174 Fed. 729, is controlling. The statute in force at that time was 
enacted in 1815 (6 St. at Large, pp. 4, 5), and the court in rendering 
the décision had before it the décision of the Suprême Court of South 
Carolina in considering that act. The act in question reads as follows : 

"Be it enacted, by the honorable the Senate and the House of Représenta- 
tives, now met and sltting in General Assembly, and by the authority of the 
saine, that ail Judgments and deerees of the courts of law or equity of this 
State, hereafter to be obtained and rendered on any judgment, bond, bill, 
promissory note, or other cause of action, bearing interest, the principal sum 
of the judgment, bond, bill, promissory note, or other cause of action on which 
such j,udgment shall be obtained and rendered, shall continue to bear the 
same interest as the original cause of action did bear before the entry of 
judgment thereon; and in the body of every exécution hereafter to be issued 
on such Judgment or decree the sheriff or other offlcer who may be required 
to exécute the same, shall be directed, by virtue of such exécution, to levy 
the interest which shall accrue on the principal of the said debt, obligation 
or other security on which the judgment or decree has, or may be had, or 
rendered, up to the day on which such levy shall be made, and satisfaction 
entered on said exécution." 
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This act was repealed in 1866 (13 St. at Large, p. 463), and the act 
repealing the same put ail judgments on the same footing by providing 
for interest thereon at 7 per cent, per annum. Section 3 of the act of 
1866 reads as follows: 

"That in ail money decrees and judgments of courts of lavv and equlty, 
hereafter enroUed or entered, In ail cases of accounts hereafter stated, and in 
ail cases wherein any sum or sums of money shall hereafter be ascertained, 
and being due, shall draw interest, according to law, the légal interest shall 
be and remain at the rate of seven per centum per annum." 

It is obvions that the learned judge who rendered the décision in 
the case of In re Bound v. S. C. Ry. Co. et al.. Ex parte H. S. Evans, 
supra, overlooked the fact that the act of 1866 (now treated as section 
1660 of the Code of Laws of 1902) repealed the act of 1815. If the 
act of 1815 were in force, there virould be merit in the contention of 
the appellant; but, inasmuch as that act has been repealed, we are 
governed by the later enactment which provides that in ail cases 
"where any sum or sums of money shall hereafter be ascertained, and 
being due, shall draw interest according to law, and the légal rate 
shall be and remain at the rate of seven per centum per annum." 

The case of Moore v. Holland, 16 S. C. 15, is very much in point. 
Judgment had been obtained in the Circuit Court on a bond rendered 
in 1867 bearing interest at 16 per cent, per annum. The plaintiff 
contended that the judgment should bear interest at the contract rate. 
However, the Circuit Judge, in passing upon the question, said: 

"The judgment Is not a confession of judgment. 6 St. at Large, pp. 160, 
161, §§ 1, 2; 11 St. at Large, pp. 72, 75; 3 Blackstone, 395. It la a consent 
judgment by the court. But under our statutes there can be no différence 
in the grades of judgments as to the matter of interest. The judgment can- 
not be considered as a contract, for a contract in its final analysis made by 
debtor with créditer is but a right of action conveyed by the debtor to the 
creditor, and the right of action ceases wlth the judgment, which is but the 
sentence of the law pronounced by the court. If the contract or note upon 
whleh the judgment is based had borne no rate of interest, still the judgment 
would bear interest at the légal rate of 7 per centum per annum. So the 
judgment could not bear a higher rate of interest, even though the note 
bore a rate exceeding seven per centum per annum." 

The case was carried to the Suprême Court of the state and that 
court, after considering the matter, in sustaining the judgment of the 
lovver court, among other things, said : 

"Now, was Holland entitled to recover on this judgment 16 per cent, as 
specified in the note and in the confession, or was the Circuit Judge right in 
restricting him to 7 per cent, after judgment? We concur with the Circuit 
Judge, and we do not know that we can add anythlng to the argument by 
which he sustains his opinion." 

The case of Maner v. Wilson, 16 S. C. 477, is very much in point. 
The court said: 

"A judgment at law bears Interest at the rate of 7 per cent, per annum. 13 
St. at Large, p. 463." 

The judgment of the intervener, having been obtained in the courts 
of South Carolina, constitutes a fuU and conclusive claim against the 
receiver in this respect. The statute of that state provides that such 
judgment shall bear interest at 7 per cent, per annum. This court 
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being gôverned by such statute, we are of the opinion that there is no 
error in the iruling of the lower court as respects this matter. 

For the reasons hei-ein stated, we conclude that the decree entered 
by the court below is proper, and should be affirmed. 



SANPORD & BROOKS CO. v. COLDMBIA DREDGING CO. 

(Circuit Court of Appeals, Fourth Circuit. Marcli 16, 1910.) 

No. 857. 

1. SHIPPING (§ 42*) — TlMB CHAETERS— IMPLIBD WaEEANTT CI' FlTNESS OP Ves- 

SÉL— RULÉ OF CaVEAT EMPTOR. 

The rule of caveat emptor appUes to contracts of letting as well as of 
sale, and the hlrer of a vessel, who acnepts the same after full Inspection, 
as in compllan'ce with the contract, cannot hold the owner to an ImpUed 
warranty agalnst defects whieh were then discoverable, where he could 
net hâve done so had he been a purchaser. 

[Ed. Note. — For other cases, see Shipplng, Dec. Dig. § 42.* 
ImpUed warranty of seaworthiness, see notes to The Carib Prince, 15 
a C A, 388; Neilson v. Ctoal, Cernent & Supply Co., 60 C. C. A. 179.] 

2. ShippIjN0< (I 49*) — HiEE OF Soows— FiXNESS— Eœtecjt of Acceptance Afteb 

Inspection. 

Llbelant hired to respondent, by a charter made verbally and by cor- 
respondènce, a tug and three scows, to be used in dredging work, at a 
monthly rental; respondent agreelng to keep and return them In as good 
condition as they then were, ordlnary wear excepted. When the scows 
were tehderéd, respondent made complaint of thelr condition, and re- 
f used if) , accept them as they were, and llbelant had them repalred at a 
costof $3,000., By a supplemental agreement, It was provlded that the 
hlre; of the scows shoijld commence f rom the time each was "flnally 
overhauled" and accepted by respondent^ They were so accepted, and 
were retained and used by respondent for,about 14 months. Durlng such 
usé the dumping gear was f ound unsatlsf actory In opération, and com- 
plaint was made to llbelant, whlch promptly replied that it would malse 
no further altérations or Improvements, wbereupon respondent had the 
same inade. It at no time offered to return the scows, and the defects 
in the gear were easily discoverable at the time they were accepted. Held, 
that the defects were not such as to render the scows unseaworthy, and 
that respondent was bound by thelr acceptance after inspection and 
their, rétention, and could not set ofÇ agalnst the hlre the cost of the re- 
pairs and altérations made by it thereon. 

[Ed. Note.— For other cases, see Shipplng, Dec. Dig. § 49.*] 

3. ShippinG (§ 42*)— Ohaetees— "Seawortht." 

To be "seaworthy" a vessel must be sufflclently tight, staunch, and 
strong to rèsist the ordlnary attacks of winds and seas. 

[Ed^ iSTote.— For other cases, see Shipplng, Cent. Dig. | 1.56; Dec. Dig. 
I 42.* 

For other définitions, see Words and Phrases, vol. 7, pp. 63G2-6365 ; 
vol. 8, p. 7796.] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Suit in .aplniiralty by , the Columbia .Dredging Company against the 
Sanford & Brooks Company. Decree for Hbelant (163 Fed. 362), and 
respond^rtt appeals. Affirmed. 

•For other cases see same topic & § numbeh in'Deo. & Am. Digs. 1907 to date, & Rep'r Indexes 
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H. H. Little, for appellant. 

Henry R. Miller and N. T. Green, for appellee. 

Before PRITCHARD, Circuit Judge, and MORRIS and BRAW- 
L,EY, District Judges. 

BRAWLEY, District Judge. Thîs is a libel to recover $3,426.99, 
the balance alleged to be due for the hire of a tug and three mud 
scows, and also to recover the further sum of $1,822.58, alleged to 
hâve been expended by the libelant in repairing the scows upon their 
redelivery at the termination of the work, in order to put them in the 
condition in which they were when delivered to respondents. This 
last-mentioned claim was not allowed by the court below, and, as there 
is no appeal by the libelant, it will not be considered. 

The respondents filed a cross-libel, claiming $3,443.34 for work 
donc upon the scows during the progress of the work, and for loss 
of time while such repairs were being niade. There was also a claim 
in the cross-libel for the time lost by the tug and expenditures for 
another tug hired in lieu of the tug, and also a claim for certain dé- 
ductions on account of holidays. Thèse two last items hâve not been 
pressed in the argument before us, and need not be considered. The 
case was referred to a commissioner for the purpose of taking and 
stating the accounts bètween the parties, who reported in favor of 
the libelant for the amount first above stated as due upon their ac- 
count, and allowed the respondents the; sum of $3,443.34, the claim 
set up in the cross-libel adjudging that the respondents should re- 
cover from the libelant the sum of $1,015.35; that being the excess of 
the claim proved by it over the claim of the libelant. Exceptions were 
filed by the libelant, and a decree wa's entered by the district judge 
overruling the report in so far as it allowed the claims above referred 
to set up in the cross-libel, and a decree was entered in favor of the 
libelant for the amount of its claim. From that decree respondents 
hâve appealed. 

In the spring of 1904 the Sanford & Brooks Company, which was 
engaged in the dredging business, had a contract with the government 
for cutting away a portion of Hospital Point in Norfolk harbor, and, 
needing additional equipment, entered into negotiations with the Vir- 
ginia Dredging Company for the hire of its tug the E. J. Codd and 
three mud scows, known as Nos. 9, 10, and 11, which plant was at that 
time in New London, Conn. The negotiations resulted in a contract 
for the hire of this equipment, the Sanford & Brooks Company agree- 
ing to pay $1,200 (afterwards increased to $1,260) per month for the 
tug, and 2 cents per cubic yard capacity per day for each of the scows. 
They also were to pay a part of the towage charges for bringing this 
equipment to Norfolk. The contract was not in writing, but was the 
resuit of interviews between the parties, and correspondence. Inquiry 
was made by a représentative of the respondents as to the condition of 
the scows, and he was told that so far as he knew they were in good 
condition, as they had been but a short time before engaged in similar 
work in New London. He supposed they were ail right, and knew 
nothing to the contrary. Upon the arrivai of the scows in Norfolk, 



S80 .177 FEDERAL REPORTER. 

early in May, complaint was made as to their condition, and respond- 
ents declined to accept them as they were, and upon receiving thèse 
complaints the owner of the scows ordered its représentative at Nor- 
folk to hâve them put in condition satisfactory to Sanford & Brooks. 
Certain repairs were made, about $3,000 in ail bdng expended upon 
them. The repairs on scows Nos. 9 and 11 were completed before 
May 23d, on which day there was a meeting between the parties at 
Baltimore for the purpose of arriving at an understanding as to the 
date of the delivery and acceptance of the scows. At this meeting 
Jeffress, the président of the libelant company, and Brown, its agent, 
who had superintended in its behalf the repairs at Norfolk, représentée! 
the libelant, and Sanford & Brooks represented the respondents. The 
foUowing letter gives the resuit of that interview: 

"Baltimore, Md., May 23, 1904. 
"Mr. Thomas F. Jeffress, Président Virginia Dredging Company, Hôtel Jef- 
ferson, Rlchmond, Va. — Bear Sir: Referring to our interview to-day, we un- 
derstand the folio wlng to be the resuit: We agrée to pay y ou for the tug 
'Codd' $1,262 a month instead of $1,200. In regard to the scow hlre, we agrée 
.to pay yo^i for the yardage that the scows hâve produced in accordance with 
the statement inclosed herewith, it belng understood that we will not take 
the three scows untll they are flnally overhauled and turned over to us ; # 11 
having been completed and turned over to us on the 16th inst., # 9 we under- 
stand was turned over to us on Saturday last, May 21st, and # 10 is now un- 
der repairs. In regard to the towage blll which you paid for bringing the 
scows and tug from New London, we agrée to pay $600 towards this bill. 

"Very truly yours, W. B. Brooks, Jr., Vice Président." 

Subséquent letters show that scow #10, upon which repairs were 
made to the extent of $1,500, was accepted as of date June 21, 1904. 
The Virginia Dredging Company on or about July 29, 1904, assigned 
and transferred ail its interest in this contract and in the tug and 
scows to the Columbia Dredging Company, the above-named libelant. 
Testimony as to the précise nature of the repairs made upon the scows 
prior to their acceptance is lacking; Sanford, who represented the 
respondent company, being dead at the time of the hearing, and 
Brown, who supervised the work on the part of the libelant company, 
being then in a dying condition. When the contract was made no 
'definite time was fixed for the use of the scows. They were kept by 
the respondents about 14 months. The question for our détermination 
is whether the respondents are entitled to recover from hbelant the 
amount expended for repairs to the scows after their acceptance, and 
for the loss of time when they were undergoing repair. We do not 
find in the record an exact statement of the nature of thèse repairs, 
but we in fer that the greater part of the expense was in providing 
new gear, as we find from the correspondence that complaints were 
made that the ratchets and pawls were defective, so that the scows 
were dumping their pockets, and a new set of steel castings were put 
in ; the old ironwork that operated the pockets being removed. The 
commissioner, whose report was in favor of the respondent upon this 
item, does not state precisely what the repairs were, but finds generally 
that they were "unseaworthy and unserviceable by reason of structural 
weakness or defective appliances." The court below, in its opinion 
on this point, says: 
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"The repairs chargea for, and which form the subject of the exception un- 
der considération, were ail made subséquent to this final acceptance of the 
scows, and at periods coverlng from one to flve months thereaf ter, and in the 
opinion of the court the changes are made up chiefly of Buch items of re- 
pairs as became necessarily incident to the working of the scows, or of im- 
provements rather of a permanent character in the structural makeup of 
the scows, which respondents saw fit to make for its own convenience and the 
better handling of the same. Manifestly, improvements of the latter kind 
could not be made at libelant's cost and without its knowledge and consent, 
and tliose of the former class were clearly such as the contract of hire con- 
templated the bailee should make." 

In his letter of May 2d to Jeitress, président of libelant company, 
Brooks, the vice président of respondent company, says : 

"If you will hâve your Captain Brown see Mr. Sanford, they wUl go over 
thèse scows together, and see what ought to be done with them." 

In the letter of May 33d from the same to the same, as the resuit 
of the interview between the parties in interest, had for the purpose 
of fixing the date when the scows were to be accepted, there is this 
phrase : 

"It tteing understood that we will not take the three scows until they are 
finaliy overhauled and turned over to us ; No. 11 having been completed and 
turned over to us on the 16th inst., No. 9 we understand was turned over to 
us on Saturday last, May 21st" 

— and No. 10, as appears from a subséquent letter, was accepted June 
21 st, so at the respective dates thèse scows were accepted as having 
been "finaliy overhauled." The respondents had abundant oppor- 
tunity to ascertain their true condition ; they accepted them, knowing 
the style of gear and its condition. After the middle of July, in reply 
to insistent démands of libelant for the more prompt payment of its 
bills, the respondents began to make complaint of the condition of the 
scows, but neither then nor at any time thereaf ter was ofïer made to 
return the scows, or any demand made upon the libelant that it should 
repair them. On July 23d Sanford writes to Jefïress, stating with 
considérable détail the defects in the gear, and that he had ordered a 
new set of castings, etc. On July 35th Jeffress writes to Sanford, 
calling his attention to the agreement of May 23d, which fixed the 
date of their acceptance of the scows, and says: 

"It was clearly understood that from the date of thèse acceptances we were 
not to be called upon for any more repairs, but were to be paid at the charter 
rate from that time on" 

— suggesting that possibly the trouble arose from ineffrcient help in 
handling them, stating that they had alrea^y made considérable con- 
cessions ; that the charter price was 20 per cent, lower than the usual 
price, and distinctly repudiating any obligation on the part of the 
libelant to pay for thèse repairs. There is no contention that there was 
any express warranty or that there was any agreement on the part of 
the libelant to pay for thèse repairs. The respondents' case rests en- 
tirely upon the implied warranty, to wit :. 

"In every contract for the carriage of goods between the person holding 
himself forth as the owner of a lighter or vessel ready to carry goods for hire 
and thie person putting goods on board or employing a vessel or lighter for 

1T7 F.— 56 



tbatpurpose It Is a term of? the çontract upon the part of the carrier or llght- 
etmaH, iinplled by law, that Jjjs yessel Is tight and fit for the purpose or em- 
ployment for whlch ie offiers and holds it forth to the public." 

And f urther : 

"That this implled warranty meang net only that the ownera hâve iised 
their beat efforts to make her seaworthy, but she must In faet be so." 

There is no dispute as to the correctness of thèse propositions. 
What constitutes seaworthiness varies with the occasion. A vessel 
may be seaworthy for a river or bay, and not for océan navigation. 
That is not a happy term to use except with regard to that condition 
of a vessel which enables it to avoid exposure of the cargo to the périls 
of the sea. It must be sufficiently tight, staunch, and strong to resist 
the ordinary attacks of winds and seas. The cases are innumerable 
as to what constitutes seaworthiness where vessels are chartered for 
the carriage of goods, but they are rare as to what is meant by sea- 
worthiness in craft similar to those in the case at bar. In The North- 
ern Belle; 9 Wall. 530, 19 L. Ed. 746, Mr. Justice Miller, in the case 
of a barge loaded with wheat on one of the western rivers, which was 
sunk and the wheat damaged, says: 

"She must be so tight that water will not reaeh the cargo ; so strong that 
thèse ordinary applications of external forces wlll not spring a leak or slnk 
her ; so sound that she will safely earry the cargo in bulk through thèse ordi- 
nary shocks to which she must every day be subjected. If she is capable of 
this, she is seaworthy." 

If this is a correct définition of seaworthiness, it cannot be doubted 
that thèse scows were sufficiently tight, staunch, and strong to float 
safely in the waters where they were employed ; indeed it is not con- 
tended that they were not. 

The defects alleged were with respect to the pawls, ratchets, and 
gear in use upon the scows for the purpose of discharging the mud 
and sand loaded upon them. No case has been cited, and our re- 
searches hâve not enabled us to discover one, where appliances of this 
nature hâve been discussed as afïecting the question of seaworthiness. 
In the absence of direct authority, the case must be decided upon 
gênerai principles, and we take it that there is no doubt that a war- 
ranty, whether express or implied, may be waived by agreement or 
by acts. If the scows had been sbld outright on May 23, 1904, after 
the respondents had full opportunity to discover their condition, it 
could scarcely be contended that the respondents would not be bound 
to pay the purchase price agreed upon, whatever defects might hâve 
been subseqùently discovered therein. The rule of caveat emptor ap- 
plies to the sales of ships as in the sales of other personal property. 
1 Parsons on Admiralty, 86. This rule is stated by Mr. Justice Davis 
in Barnard v. Kellogg, 10 Wall. 388, 19 L. Ed. 987, as follows : 

"No princlple of the common law bas been better established or more often 
afflrmed, both In this country and in England, than that in sales of personal 
property, in the absence of express warranty, where the buyer has an oppor- 
tunity to inspect the comhiodity, and the seller is guilty of no fraud, and is 
neither the manufacturer nor grower of the article he sells, the maxim of cave- 
at emptor applies." 
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In Kellogg Bridge Company v. Hamilton, 110 U. S. 116, 3 Sup. Ct. 
542. 28 L,. Ed. 86, Mr. Justice Harlan says: 

"Accordlng to the principles ol decided cases and upon clear grounds of 
Justice, the fundamei;tal inqulry must always be whether, under the clrcum- 
staiices of a particular case, the buyer had the right to rely and necessarily 
relled on the judgment of the seller and not upon his own. In ordinary sales 
the buyer has an opportunity of Inspectlng the article sold, and the seller, not 
belng the maker, and therefore having no spécial or technical knowledge of 
the mode in which it was made, the parties stand upon grounds of substantial 
equallty. If there be, In fact, in a particular case, any inequality, it is such 
that the law cannot and ought not to attempt to provide against. Consequent- 
ly, the buyer in sucti cases, the seller giving no express warranty and making 
no représentations intending to mislead, is holden for the purchase entirely on 
his own judgment." 

On principle there would seem to be no reason why the rule thus 
stated should not apply hère. Conceding to the full extent claimed 
thaf there is an obligation upon the owner of every vessel, implied 
by law, that his vessel is tight, staunch, and fit for the purposes for 
which he holds it forth, and that this means not only that the owners 
hâve used their best efforts to make her seaworthy, but that she must 
be in fact so, the proofs show that thèse scows were sufficiently fit, 
tight, and staunch to fulfiU the warranty. The claim for which the 
respondents filed their cross-libel is not for work donc upon the scows 
to enable them to float safely, but in the main is for repairs and im- 
provements upon the gear, ratchets, and pawls; the old gear being 
found defective. They had full opportunity to discover the nature of 
this gear at the time they accepted the scows. The owner made no 
représentation as to its condition, and did nothing to divert the eye 
or obscure the observation or mislead the respondents in any way. 
The defects in the gear were plainly discoverable. They were not such 
as required the exercise of spécial skill or care to detect them. With 
full opportunity to examine, they must be presumed to hâve used their 
sensés, and if by ordinary care — that degree of care that men are 
generally capable of exercising^they omitted to use their sensés, but 
closed their eyes, they cannot claim now to hâve relied upon an im- 
plied warranty. They could hâve amply protected themselves by in- 
spection which would hâve disclosed the true condition and quality 
of the gear, and could hâve refused to accept them. If after their 
acceptance certain defects were discoverable not obvions before, they 
should, within a reasonable time, hâve notified the libelant, and allowed 
him opportunity to remedy the defects. It is true that, as appears 
frora the correspondence, they did from time to time make complaint 
as to the condition of the scows. Thèse letters were written in re- 
sponse to .the demand of libelant for payment of the stipulated hire, 
but in no case did they make any offer to return the scows, or demand 
that the libelant should make the repairs as a condition of their further 
rétention. The letter of the président of the libelant company of July 
25th, already referred to, clearly notified them that the libelant would 
not pay for the contemplated changes and improvements, of which 
respondents informed him in their letter of July 33d. This failure to 
give notice, coupled with the fact that they retained possession and 
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continuée! to use the scows longer than was necessary for a trial, is 
conclusive against their right to assert a breach of the implied war- 
ranty. It is well settled that, in the absence of contract, the lessee is 
not entitled on the expiration of tenancy to any compensation from 
the lessor for any improvements made on the demised premises. 

We hâve not been able, after a somewhat exhaustive search, to find 
any case directly in point on the questions arising hère. One of the 
cases cited by appellee as to a waiver of the warranty may be referred 
to. It is from the Circuit Court of Appeals, Ninth Circuit, Water- 
house V. Rock Island, etc., Co., 97 Fed. 466, 38 C. C. A. 281. The 
third syllabus is as f ollows : 

"Where the undisputed évidence showed that a vessel was examined by a 
charterer, and accepted by him with full knowledge of the condition of her 
machinery and appllances, it was not error to instruct the jury, in an action 
count of damagres and delays alleged to hâve resulted from the defective con- 
dition of such machinery aiid appllances should not be considered unies» the 
to recover her hire under the charter, that claims set up by défendant on ac- 
defects complained of were latent and unknown to défendant" 

By the terms of the contract of hiring, the respondents agreed to 
"keep the scows in as goOd repair as they are when received, and re- 
turn them in like manner ; ordinary wear and tear excepted." By the 
civil law in cases of the locatio rei or letting to hire, the letter is bound 
to keep the thing in suitable order and repair for the purposes of the 
bailment. This is considered by Pothier as an obligation arising by 
opération of law, from the fact that the enjoyment or use contemplated 
by the contract cannot otherwise be obtained. That obligation ex- 
tended to afl faults or defects which went to the total prévention of the 
use or enjoyment of the thing, but not to those which render the use 
or enjoyment less convenient, and the letter was bound to reimbursc 
to the hirer the necessary expenses incurred about the thing hired; 
but this is not the rule of the common law, where the landlord without 
an express agreement is not bound to repair, and the tenant must make 
necessary repairs at his own expense. Other implications may arise 
from the usages of trade and the customs of the place. Central Trust 
Company v. Wabash, etc., Railway Co. (C. C.) 50 Fed. 857, was a 
case in equity, where the bailor sought to recover compensation for 
the use of certain cars, and the bailee interposed as an offset for re- 
pairs to the cars made while in his possession. Thayer, Circuit Judge, 
refused to allow the offsets interposed, saying: 

"By the civil law the bailor for hire Is bound to keep the thing In order or 
In a State of repalr suitable for use. No such absolute liabllity, however, is 
reeognized by the common law. Whether the bailor or the bailee is bound at 
common law to pay the ordinary expenses incident to keeping the article hired 
in a State of repair while la the custody of the bailee seems to dépend largely 
on custom and usage and the Character of the article, when the matter is not 
regulated by express contract between the parties." 

There is no testimony in this case as to any usage or custom. 

Ripley v. Scaive, 5 BarnCwall & Cresswell, 167, was an assumpsit 
on a charter party, where the f reighter of a ship agreed to pay for her 
i200 per month for six months' service. The ship was to be kept in 
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repair by the owner. Before the termination of the voyage for which 
the ship was chartered certain repairs were necessary, which occupied 
a period of 38 days. It was held that the f reighter was not entitled 
to deduct those days in calculating the period for which he was to pay 
freight. The contention was that, if the freighters were bound to pay 
freight for the period of time consumed in repairing the vessel, the re- 
pairs would, in effect, be donc at their expense, and not at the expense 
of the owner ; but the court held the f reighter bound to pay the full 
amount stipulated. 

The judgment of the District Court is affirmed. 



PETERS, Sherlff, v. UNITED STATES ex rel. KBLLEfï. 

(Circuit Court of Appeals, Seventh Circuit. January 28, 1910.) 

No. 1,584. 

1. Habeas Corpus (§ 30*)— Scope or Wbit— Obiginal Oonteoveest. 

Where relator was imprlsoned under a body exécution on a judgment In 
an action for trespass vi et armls and assault and battery, a writ of habe- 
as corpus was unavallable to brlng tlie original parties Into court to re- 
litlgate the original controversy, or to review alleged errors of law or 
fact in the original litigation. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 25: Dec. 
Dig. § 30.*] 

_:. Bankbuptcy (§ 424*) — Dischabge— Liabilitt. 

The character of the "llahility," as th£^t word is used in Bankr. Act (Act 
July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3428]) § 17, subd. 
2, as amended by Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 798 (U. S. Comp. 
St. Supp. 1909, p. 1310]), specifying certain debts of a bankrupt not af- 
(ected by a discharge, is not changed by the fact that the liabillty has 
been reduced to judgment. 

[EM. Note. — For other cases, see Bankruptcy, Dec. Dig. § 424.*] 

3. Bankruptcy (§ 424*) — Discharge— "Willpul and Malicious Injurt." 

The term "wlllful and malicious injury," as used in the banltruptcy act, 
providing that a discharge shall not relleve the bankrupt from liabillty 
therefor, does not necessarily Involve hatred or 111 will as a state of mind, 
but arises from a wrongful act done intentionally without just cause or 
excuse ; it being sufflcient, to constltute a wlllful and malicious injury to 
person or property, that the wrongful act is intentionally done without 
just cause or excuse, spécial malice not being required. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 424.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7477-7480 ; vol. 
5, p. 4308.] 

4. Bankruptcy (§ 424*) — Willtul and Malicious Injuey. 

Where a judgment against a bankrupt was rendered on a déclaration 
containing a count for trespass vi et armls, alleglng that she overstepped 
her authority as a school teacher in administering corporal punishment 
to the plaintifC, it woUld be assumed, under the full faith and crédit 
clause of the fédéral Constitution, that the verdict rendered in the state 
court on which the judgment was based was sustained by sufflcient évi- 
dence, and was rendered under proper instructions, and hence that the 

•For other cases see same '.opic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Judgiaent was for a willf ul and malidous Injury f rom which a discharge 
in banfcruptey would not relléve, under the rule that a judgment for dam- 
ages iindér a count for treSpàss vi et armls cannot lawfully be rendered 
exeept on proof of a willful and malidous injury. 

[Ed. Note. — For other caisès, see Bankruptcy, Dec. Dlg. g 424.*] 

Grosseup, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the East- 
ern District of Illinois. 

Habeas corpus by the United States, on the relation of Annie Kelley, 
against J. M. Peters, Sherifif of Champaign County, liïinois. From an 
order discharging petitioner from custody (166 Fed. 613), respondent 
appeals. Reversed. 

After relatrix was adjudged a bankrupt by the court below, and before 
she was dischàrged, appellant as sherlff took her into custody under an ex- 
écution against her body. The exécution was Issued by virtue of a judgment 
entered against her in favor of'MIehael Burke by the circuit court of Cham- 
paign county, 111., before her voluntary pétition in bankruptcy was flled. On 
her pétition for a writ of habeas corpus in the District Ctourt, she was tem- 
porarlly released from custody, pending her application for a discharge In 
bankruptcy. After her discharge in bankruptcy was granted, the District 
C*urt consldered her pétition for the writ, the sherlffs return, and certain 
testlmony, and thereupon entered the order appealed from, flnally discharging 
relatrix from the custody of the sherlfC. 

Section 17 of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 550 (U. S. 
Comp. St. 1901, p. 3428), as amended in 1903 (Act Feb. 5, 1903, c. 487, § 5, 
32 Stat. 798 [U. S. Comp. St. Supp. 1909, p. 1310]), provides that "A dlseharge 
in bankruptcy shall release a bankrupt from ail of hls provable debts, exeept 
such as * * * (2) are liabilities * * ♦ for willful and malicious in- 
juries to the person or property of another." 

The sherifCs return exhlblted the record of the proceedings and judgment 
of the Champaign county circuit court. On the hearlng, relatrix admitted 
that the proceedings and Judgment were oorrectly stated in the return. 

Burke's déclaration was in three counts. The first was the common-law 
Count for trespass vl et armls. The second stated that Burke was 11 years 
old, and was attending a public school in Champaign county, of whlch rela- 
trix was the teacher; that relatrix, under prêteuse of infllctlng punlshment 
upon hlm for some alleged Infraction of the rules, kept hlm after school, and 
then and there, wlthout any just or sufflclent excuse, unlawfuUy, wlUf ully, 
wantonly, and mallciously struck and beat hlm violently with a certain stick . 
or club ; that the punlshment admlnlstered as aforesald was grossly and 
mallciously excessive ; whereby he was permanently Injured, etc. The third 
alsQ detalled a "wanton and malicious" assault with a stick and club. 
-; Belatrlx pleaded the gênerai issiie; also that the alleged assault was only , 
a moderate and proper punlshment of Burke as pupil by relatrix as teacher; 
and, further, that the alleged assault occurred whUe relatrix was making a 
p^cmer défense against an assault by Burke. 

'On issues so tendered, and Closed by Burke's gênerai repllcatlon, the Jury 
returned a gênerai verdict of guilty and assessed Burke's damages at §1,800. 
Judgment in due form was entered. Relatrix prayed an appeal to the Ap- 
pellfite Court of lUlnols, but the appeal was never perfected; and no bill 
of ;exceptlons, preserving the évidence and the Instructions of the court to 
the Jury, was ever flled. 

At jthe habeas corpus hearlng the District Court permltted relatrix, over 
appeliant's objection, to go into her slde of the merlts of the alleged assault. 
Appellant introduced no évidence touchlng the original occurrence on which 
the déclaration was based. • 

•For other cases see aame topic& § numbbe in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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H. I. Green and William M, Acton, for appellant' 
W. A. Perkins, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judge3. 

BAKER, Circuit Judge (after stating the facts as above). If thc 
District Court and this court were at tiberty to inquire de novo into 
tlie question whether relatrix inflicted a willful and malicious injury 
upon the person of her 11 year old pupil, a fair answer could not be 
given from this record. Relatrix and her witnesses gave their présent 
version of her side of the story (some of them admitting on cross- 
examination that they were adding matters not testified to by them in 
the state court) ; but the boy and his witnesses did not attend the hear- 
ing in the District Court. We could not properly pass upon the truth 
of the original charge de novo, without considering the testimony in 
support of the charge. 

Relatrix's direct adversary in the District Court was not the boy, 
but the sheriff; and he evidently thought that he was doing his full 
duty as a disinterested officer of the law when in response to the de- 
mand that he show cause why he detained relatrix in custody he pro- 
duced the writ he held and the record of the proceedings and judg- 
ment on which the writ was issued. And so be was; for a writ of 
habeas corpus cannot lawfully be used as a means of bringing the 
original parties into court to relitigate their original controversy — it 
cannot even be used lawfully to review and revise alleged errors of 
law or fact in the original litigation. "No court may properly release 
a prisoner under conviction and sentence of another court, unless for 
want of jurisdiction of the cause or person, or for some other matter 
rendering its proceedings void. Where à court had jurisdiction, mère 
errors which bave been committed in the course of the proceedings 
cannot be corrected upon a writ of habeas corpus, which may not in 
this manner usurp the functions of a writ of error." Kaizo v. Henry, 
211 U. S. 146, 29 Sup. et. 41, 53 L. Ed. 125, and cases there cited. 
Also Ex parte Watkins, 3 Pet. 193, 7 L. Ed. 650, and In re Lennon, 
166 U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. 1110. 

The character of the "liability," as that word is used in amended 
section 17 (2) of the bankruptcy act, is not changed by the fact that the 
liability was reduced to judgment. Tinker v. Colwell, 193 U. S. 473, 
24 Sup. Ct. 505, 48 L. Ed. 754 ; Boynton v. Bail, 121 U. S. 457, 466, 
7 Sup. Ct. 981, 30 L. Ed. 985 ; Wisconsin v. Pélican Ins. Co., 127 U. 
S. 265, 292, 8 Sup. Ct. 1370, 32 L. Ed. 239. The question, therefore, 
is whether the judgment of the state court is conclusive évidence of a 
liability of relatrix for a willful and malicious injury to the person of 
the judgment plaintiiï. 

"Willful and malicious injury," in the bankruptcy act and every- 
where in the law, does not necessarily involve hatred or ill will as a 
state of mind, but arises from "a wrongful act, done intentionally, 
without just cause or excuse." "In order to corne within that mean- 
ing as a judgment for a willful and mahcious injury to person or 
property, it is not necessary that the cause of action be based upon 
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spécial malice, so that withoùt it the action could not be maîntained." 
Tinl<er v. Colwell, 193 U. S. 473, 485, 24 Sup. Ct. 505, 508, 48 L. Ed. 
754. 

In the second and third counts of the déclaration the charge was 
explicitly made that relatrix infliçted the injury willfully and mali- 
cipusly ; that she intentionally overstepped her authority as teacher, 
and administered an excessive punishment without just cause or ex- 
cuse. By her pleas of déniai, of authority as teacher, and of self-de- 
fense, she accepted the gagé; and the jury found her guilty. What 
the évidence was, what the instructions were, we do not know ; nor, if 
the second and third were the only counts, could we inquire, for un- 
questionably a judgment thereon would be conclusive that in fact and 
in law the relatrix had infliçted a willful and malicious injury upon 
the person of the judgment plaintifï. 

Relatrix contends that undér the first count, for trespass vi et armis, 
a recovery could be had without proof of a willful and malicious in- 
jury, and thereupon insists that it was not erroneous for the District 
Court to inquiire de novo into the real nature of the alleged assault. 
If the assumption as to the character of the first count were warranted, 
the predicated: resuit would not follow. The most that would be au- 
thorized (if anything) would be to show that at the trial in the state 
court no évidence was introduced in support of the second and third 
counts, and that the évidence which was introduced under the first 
count did not tend to prove a willful and malicious injury. This, not 
on the theory of disputing the record or questioning the adjudication, 
but on the theory that the record was ambiguous, and that therefore 
évidence dehors the record was proper and necessary to disclose what 
in truth had been adjudicated. The assumption, however, is unwar- 
ranted, for by the law of Illinois (as generally elsewhere) a judgment 
for damages under a count for trespass vi et armis cannot lawfully 
be rendered except upon proof of a willful and malicious injury. 
Ternberg v. Mix, 199 I11.'S54, 65 N. E. 242; Gilniore v. Fuller, 198 
111. 143, 65 N. E. 84, 60 L. R. A. 286 ; Eorsyth v. Vehmeyer, 176 111. 
365, 52 N. E. 55; In re Mullen, 118 111. 551, 9 N. E. 208; In re 
Murphy, 109 111. 31 ; Paxton v. Boyer, 67 111. 133, 16 Am. Rep. 615 ; 
Razor V. Kinsey, 55 111. App. 605; Tinker v, Colwell, 193 U. S. 473, 
24 Sup. Ct. 505, 48 L. Ed. 754; McChristal v. Clisbee, 190 Mass. 120, 
76 N. E. 511, 3 L. R. A. (N. S.) 702. And the full faith and crédit to 
which the judgment of the state court is entitled would not be ren- 
dered if a doubt were entertained that the jury under proper instruc- 
tions based their verdict on sufficient évidence. 

The order appealed from is reversed, and the cause is remanded to 
the District Court with the direction to dismiss the pétition. 

SEAMAN, Circuit Judge(concurring). The bankruptcy act in plain 
téirms (section 17) excludes from the benefît of a discharge liabilities 
"for willful and malicious injuries to the person or property of an- 
other"; so, if the judgment introduced against the bankrupt awards 
recovery upon an issue of liability thus defined, the constitutional re- 
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qui rement that it receive full faith and crédit leàves no escape from 
the conclusion for reversai of tlie order appealed from. No question 
arises, as I believe, for interprétation of the further provisions virhere- 
by liabilities for fraud or other wrongful conduct affecting property 
rights (plainly distinguishable from the injuries above mentioned) are 
likewise excluded from discharge in bankruptcy. 

The judgment referred to is that of a circuit court of the state of 
Illinois, and the authorities in Illinois, cited in the prevailing opinion, 
clearly prescribe the issues, as tendered under each and every count 
of the déclaration upon which the judgment rests, to require proof of 
willful and malicious injury to the person of the plaintiiï therein. It 
is my understanding, not only that the rule thus stated is in "accord 
with the gênerai rule of pleading at common law, but that such déci- 
sions are controlling in this forum, and leave no inquiry open in the 
présent proceeding, either upon the merits of the controversy thus de- 
termined, or as to the évidence introduced at the trial. The forego- 
ing view does not rest in any sensé on the rule upheld in Tinker v. 
Colwell, 193 U. S. 473, 480, S4 Sup. Ct. 505, 48 L. Ed. 754, although 
well supported by the opinion in that case. The single question there 
involved was quite différent, namely, whether a judgment in favor of 
a husband for damages arising out of criminal conversation with his 
wife was within the above-mentioned provision as implying willful 
and malicious injury to person or property of the husband. I concur 
for reversai. 

GROSSCUP, Circuit Judge (dissenting). The policy of the Bank- 
ruptcy Law is to discharge ail honest debtors who hâve f allen into in- 
solvency, that they may hâve another opportunity in the race of life. 
The debtors excepted from this gênerai policy are those who hâve be- 
come such through "fraud," or through the obtaining of property "by 
false pretenses or false représentations," or through the committing of 
"willful and malicious injuries to the person or property of another." 
Under the old bankruptcy law, the exception founded on fraud could 
only be made out by the disclosure of "a fraud involving moral turpi- 
tude or intentional wrong," and did not extend to a mère fraud im- 
plied by law. Hennequin v. Clews, 111 U. S. 676, 681, 4 Sup. Ct. 
576, 28 Iv. Ed. 565; Forsyth v. Vehmeyer, 177 U. S. 177, 20 Sup. Ct. 
623, 44 L. Ed. 723 (quotation from Tinker v. Colwell, 193 U. S. 488, 
24 Sup. Ct. 509, 48 L. Ed. 754). The Suprême Court does not hold 
that "fraud," as the word is employed in the présent bankruptcy act, 
is met by anything less than the foregoing, for it says (Tinker v. Col- 
well, 193 U. S. 489, 24 Sup. Ct. 509, 48 L. Ed. 754): 

"Assumlng that the same holding would be made In regard to the fraud 
mentioned In the présent act, It is clear that the cases are unlike. The im- 
plied fraud which the Court In the ahove^ited cases released was of such a 
nature that it did not Impute either bad faith or immorallty to the debtor, 
while in a judgment founded upon a cause of action, such as the one befora 
us [crim. eon.] the malice which is Implied Is of that very kind which doea 
involve moral turpitude." 

And, of course, a debtor who has become such through the obtain- 
ing of property by false pretenses or false représentations (the second 
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élément in the list of epcceptions)^ necessarily has become such debtor 
by bad f aith, or conscious wrong. Up to this point then, so far as the 
Suprême Court iias construed the présent bankruptcy act, the excep- 
tions are founded upon the élément of bad faith or conscious wrong 
involved in the debts from which release is asked. 

Is the third exception, "willful and malicious injuries to the person 
or property of another," to receive a like interprétation ? I am deeply 
impressed with the belief that such will be the interprétation put upon 
it by the Suprême Court when the question is squarely presented to 
that Court. This impression is founded, first, upon the care that the 
Court has taken in Tinker v. Colwell to exclude any contrary impres- 
sions for in every sentence of the Court's opinion, stress is laid upon 
the élément of actual bad faith and moral turpitude involved in the 
particular debt before the Court. 

"Thè judgiiiént hère mentloned cornes, as we think," says the Court, "withln 
the language of the statuteireasonably construed. The tnjury for which It 
was reçqwred Is one of the grossest which can be Infllcted upon the husband, 
and the persan who perpétrâtes it knows It Is an offense of the most ag- 
gravatëd çharàcter ; that It is a wrong for which no adéquate compensation 
can be Diâde, and hence Personal and particular malice towards the hus- 
band as an indlvidual need not be shown, for the law implies that there 
must be .malloe in the very art Itself, and wç think Congress did not intend 
to permit such an injury to be released by a discharge In bankruptcy." (The 
Itallcs are my ovtD..) 

I am also impressed that it is the interprétation that, to carry out 
the intention of Congress, ought to be put upon the phrase as used in 
the bankruptcy act. The exception is in the nature of a déniai — the 
déniai of something that ail others obtain. And it seems to me that 
Congress meant that this déniai should be interposed, not upon any 
mère fiction of the law, or any mère empty implication of the law, but 
only Upon the disclosure of something, in the transaction out of which 
the debt arose, that gives to it the color of bad faith or conscious 
wrong doing. 

The case before us is that of a school teacher, who, in the lawful 
exercise of her power to inflict punishment, has inflicted excessive 
punishment. I sày this is the case before us, because unless such be 
a "willful and malicious injury" within the meaning of the bankruptcy 
act, the judgment in the treSpass suit is not conclusive upon the bank- 
ruptcy Court; for, by the law of Illinois and most common law juris- 
dictionsj under the issue raised by the first count (trespass vi et armis 
for simple âssault and battety), the pleas of moderate castigavit and son 
assault demesne, and the replication de injuria, a recovery could be had 
for an excess of force ètaployed by the relatrix beyond reasonable 
chastisementj assuming, of course, that the évidence submitted war- 
ranted such recovery. Ayres v. Kelley, 11 111. 17 ; Fortune v. Jones, 
30 111. App. 116; Hannen v. Edes, 15 Mass. 347; Bennett v. Apple- 
ton, 35 Wehdl 371; Devine y. Rand, 38 Vt. 631. And, for the pur- 
poses of thisappeal, the scope of that judgment, where doubt or am- 
biguity exists, must be construed most strongly against him who in- 
vokes it as res judicata; from which it follows, that the verdict re- 
turned, being a gênerai verdict (and being as applicable to the first 
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count as to the second or third counts) is as applicable to a case of 
mère excess of force, initially lawful, employed beyond reasonable 
chastisement, though without any consciovs or designed wrong-doing, 
as it would be to a case of assault originating in cônscious wrong- 
doing. 

No one prétends that a school teacher chastising a pupil, or a master 
of a vessel punishing some member of his crew, or an individual re- 
sisting an assault, may not, without actual malice, go beyond the force 
actually needed and therefore make themselves liable to a civil action 
for trespass vi et armis. In each of thèse cases, the malice imputed 
may be the mère "fiction of malice" — a fiction creàted to give the com- 
plaining party a standing for a civil suit in the form of action selected. 
There is in such conduct, unless of course actual malice is shown, no 
bad faith or cônscious wrong — nothing indeed that distinguishes the 
moral quality of the act from the moral quality of the owner of a 
factory who allows his employées to come into contact with defective 
machinery, or the owner of a carriage who takes in a passenger with 
knowledge that he has a defective vehicle, or, as put by Justice Peck- 
ham in Tinker v. Colwell, supra, "one who negligently drives through 
a crowded thoroughfare and negligently runs over an individual, 
would not, as I suppose, be within the exception." 

Trucy in In re Murphy, 109 111. 31, it was said that malice wasthe 
gist of an action of trespass for assault and battery ; but it was not 
ruled that mère malice, as a fiction of law, was the same thing as 
cônscious wrong-doing. The f acts in In re Murphy are not given. 
The case relied on as a précèdent was First National Bank of Flora 
V, Burkett, 101 111. 393, 40 Am. Rep. 209, in which it was said : 

"It (malice) in some cases Itoplles a wrong Infllcted on another, with an evil 
Intent or purpose, and this is the sensé in which it Is employed in the stattite." 

And for anything appearing in In re Murphy, it was that kind of 
malice that was there shown. Indeed, the Court says, speaking of 
the facts before it (as already said, the facts are not reported) : 

"Hère there was an Intent to do harm, and an unlawful exécution of that 
Intent, resultlng in the Infliction of a wrong and injury upon another. Un- 
der such circumstances was malice the gist of the action?" 

And that this, in its application to the State insolvent law, is as far 
as the Suprême Court of Illinois meant to go (considering the case as 
one of actual malice and not mère malice by fiction of law) is shown 
by that Court in the subséquent case of Jernberg v. Mix, 199 111. 254, 
256, 65 N. E. 343, where it is said : 

"The term 'malice,' as used in the act in question (the insolvent act) appUes 
to that class of wrongs which are infllcted with an evll intent, design or pur- 
pose. It Implles that the guilty party was actuated by Improper or dishonest 
motives, and requlres the intentional perpétration of an injury or a wrong on 
another." 

Let me not be misunderstood. As I understand the Suprême Court 
of the United States in Tinker v. Colwell, and the Suprême Court of 
Illinois in the cases just spoken of, a distinction is observed, where 
the bankruptcy and insolvent laws are involved, between malice as a 
fiction of law and malice arising from bad faith or cônscious wrong- 
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doing. Indeed, in the suppôsititious case stated by Justice Peckham, 
the form of action might hâve been trespass vi et armis or trespass on 
the case, that is to say might hâve been an action implying malice by 
fiction of law, or an action not implying malice at ail, depending, on 
the élection of the plaintiff, whether he counted upon the négligence 
or upon"the forcible invasion of his right to security as the basis of 
recovery. Percival v. Hickey, 18 Johns. (N. Y.) 257, 9 Am. Dec. 210. 
That Congress intended that discharge from debts, under this excep- 
tion to the gênerai policy of the bankruptcy law, should be granted or 
denied, not according to the real inhérent quality of the transaction 
out of which the debt arose, but wholly in accordance with the accident 
whether recovery is sought in one form of action or another, I can- 
not believe; for whether, as a mère fiction of law, there be malice or 
not, the moral character of the wrong complained of is the same, the 
évidence alone determining the animus of the act. And in the case 
before us, the évidence alone can détermine whether or not the ex- 
cessive punishment was due to an honest mistake of judgment or want 
rf due care, or whether it was due to motives of ill-will, hatred and 
n.r-ievolence. 

I am giving expression to this dissent because, in my judgment the 
majority opinion misinterprets Tinker v. Colwell (and in that décision 
there were foyr dissenting justices) ; and because thig misinterpreta- 
tion, unless this clause of the bankruptcy act is construed by the Su- 
prême Court, is liable to be followed bywhat seems to me an unjust, 
if not unauthorized, application of the law. 

. One other phase of thisi question has thus far wholly gone unnoticed. 
The phrase, in the bankruptcy act, is "willful and malicious injuries." 
If , this means that willfulness and malice, even though the malice be 
merely a fictitious malice, must concur, then the case of a school 
teacher, master of a vessel,, or party assaulted, who uses more force 
thari what is needed, but doés it witnout consciousness of such excess, 
cannot be said to be willful, for "willful" means conscious intention. 
And to put such an interprétation upon the phrase — joining the two 
w.Ords as characterizing the act — brings this third exception into line 
with the first and second exceptions, to-wit, "fraud" and the obtain- 
ing of property by "false prêteuses or false représentations." 

lam not sure that the order appealed from in this c?ise should be af- 
firmed. That might precludé the holder of the judgment from show- 
ing, in some appropriate way, that the injury was actually malicious. 
But the judgment from which this is a dissent, on the other hand, ac- 
cepts the judgment in the trespass suit as res judicata, and thereby 
forestalls any appropriate inquiry as to whether the injury was with- 
out actual malice, bad faith, or conscious wrpng-doing. 
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OONNBCTICUT TIRE INS. C30. v. MANNINO et al. 

(Circuit Court of Appeals, Eighth Circuit. March 14, 1910.)' 

No. 3,127. 

1. Appeai, and Erbob (§ 78*) — Final Jttdg\ient— Nonstjit. 

A Judgment of nonsult, though not res judicata of the merlts of tho 
controversy between the parties, is nevertheless a final judgment, revlew- 
al)le on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. § 471 ; 
Dec. Dlg. § 78.*] 

2. Appeal and Eebor (| 1203*) — Remand— Voluntabt Nonsuit — Right to 

Dismiss, 

Rev. St. Mo. 1899, § 639 (Ann. St. 1906, p. 658), provides that plalntlïe 
shall be allowed to dismiss or take a nonsuit at any time before the suit 
is finally submitted to the jury, or to the court slttlng as a jury, or to the 
court, and not afterwards. HeM that, under the conformity act (Rev. St. 
I 914 [U. S. Comp. St. 1901, p. 684]), requlring fédéral courts in actions at 
law to follow the established practiee of the state court, plaintifCs in a 
suit on a fire pollcy in the fédéral court, after reversai and remand for 
new trial, were entltled as of right to take a nonsuit on the case being 
reaehed on the trial court calendar for néw trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 4688; 
Dec. Dlg. § 1203.* 

State laws as rules of décision In fédéral courts, see note to Wllson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. a A. 553.] 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastem 
District of Missouri. 

Action by Louis R. Mannîng and another against the Connecticut 
Fire Insurance Company. From an order overruHng a motion to set 
aside a nonsuit, défendant brings error. Motion to dismiss writ de- 
nied, and judgment affirmed. 

Shepard Barclay (P. H. Cullen and Thomas T. Fauntleroy, on the 
brief), for plaintiff in error. 

Edward Robb, for défendants in error. 

Before SANBORN, Circuit Judge, and RINER and WM. H. 
MUNGER, District Judges. 

WM. H. MUNGER, District Judge. For convenience, plaintifï in 
error will be designated as défendant and défendants in error as 
plaintifïs. Plaintiffs commenced an action in the proper state court 
of Missouri to recover for a loss upon a policy of fire insurance. The 
cause was remoyed into the Circuit Court of the United States, where 
issues were joined, trial had, verdict and judgment for the plaintiffs. 
Défendant prosecuted error to this court, and the cause was reversed 
(160 Fed. 382, 87 C. C. A. 334), this court holding that one of the 
conditions of the poHcy, to wit — "if the interest of the assured be or 
become other than the entire, unccmditional, unincumbered, and sole 
ownership of the property, * * * this policy shall be void; un- 
less otherwise provided by agreement indorsed thereon" — constituted 

'For other cases see same topic & § MUMBisii In Dec. & Am. Digs. 1907 to date, & Rep'r Indezea 
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a warranty; that, as there was an incumbrance thereon by a trust 
deed, to secure the payiiient of a promissorynote foi" $500, such incum- 
brance was matgrial to the risk as a matter p_f law, and the court 
should net hâve submitted the question to the jury. The cause was 
remanded for a new trial. Thereafter, défendant filed its motion in 
the trial court for judgment on the pleadings, which motion was over- 
ruled, and plaintiffs made application for leave to file an amended 
reply, which was granted; the amended reply seeking to avoid the 
eflfect of the décision of this court by alleging knowledge of such in- 
cumbrance oji the part of defendant's agent at the time of issuing 
the policy of insurance and accepting the premium therefor. When 
the cause was reached fo.r trial, thé' plaintiffs took a nonsuit. At the 
same term, and within four days thereafter, défendant filed a motion 
to set aside said nonsuit, for various reasons stated, which motion 
was by the court overruled, and défendant excepted, and brings the 
case to this court by writ of error. Plaintiffs hâve filed a motion to 
dismiss the writ of error for the reason, that the judgment of nonsuit 
was not a final judgment. 

The motion to dismiss is Overruled. The judgment of nonsuit was 
a final one as to that Case. The fact that it may not be res adjudicata 
of the merits of the coritroversy between the parties, and that the 
plaintiffs are not thereby estopped from bringing a new action f ounded 
on the same subject-matter, does not prevent the judgment of non- 
suit being a final judgment of the Circuit Court with respect to the 
then pending case. A writ of error from a judgment of nonsuit 
'was entertained by this court in Chicago, M. & St. P. Rv. Co. v. Met- 
.alstaff, 101 Fed. 769, 41 C. C. A. 669. Such îs the practice in 
some ôf the state courts. Bee Bldg. Co. v. Dalton, 68 Neb. 38, 93 N. 
W. 930. 

By section 639 of the Revised Statutes of Missouri of 1899 (Ann. 
St. 1906, p. 658) it is provided: 

"The plalntiff shall be allowed to dlsMss hls suit or take a nonsuit at any 
tlme before the same is flnally submitted to the Jury or to the court sitting aa 
a Jury, or to the court, and DOt afterwards." 

: In numerous : décisions by the Suprême Court of the state of Mis- 
souri the above statute has been construed to permit the plaintiff to 
take a nonsuit at any time before the case has been actually submitted 
to the jury, although even after the close of ail the évidence a mo- 
tion to direct the jury to return a verdict for the défendant has been 
by the court sustained, but where the jury hâve not actually been so 
instructed and retired. 

Chicago, M. & St. P. Ry, Co. y. Metalstaff, supra, involved the 
identical question presented hère. Judge Thayer, in that case, after 
referring to the foregoing statute of Missouri, said : 

"The construction which has been Invariably placed upon the statute, so far 
as the décisions sliow, Is that after a demurrer to the plalntlfC's évidence has 
been sustained, or after a peremptory instruction Is glven at the close of ail 
the évidence dlrectlng the jury to return a verdict for the défendant, ths 
plaintiff may then take a nonsuit before the jury bas actually retired to con- 
; sider of Its verdict, and that he may take a nonsuit either wlth or without 
leave to subsequently move to set the nonsuit aside. It matters not that leave 
to take a nonsuit is not sought: until after the law of the case has been fuUy 
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declared by the court, slnce the plalntiff bas the rlgbt, under the aforesald 
statute, to take a nonsult at any time before the Jury bas actually retlred. 
Wood V. Nortman, 85 Mo. 298, 304; Templeton v. Wolf, 19 Mo. 101; Law- 
rence V. Shreve, 26 Mo. ,492; Mayer v. Old, 51 Mo. App. 214, 218; Bank v. 
Gray, 146 Mo. 568, 570, 48 S. W. 447 ; Wilson v. Stark, 42 Mo. App. 376. In- 
deed, the rule of practice last stated Is so well settled and so well understood 
In the State of Missouri that it Is almost a work of supererogation to cite the 
authoritles. * * * we perceive no sufficient reason why the fédéral courts 
sitting In Missouri should décline to be bound by the rule of procédure now 
in question, which Is so well established lu the courts of the state, and bas 
been in force for so many years that It would doubtless hâve been abrogated 
long slnce if it had led to any considérable iuconvenience or to the increase of 
litlgatlon, or had tended in any way to defeat the ends of justice. It Is dé- 
sirable for many reasons that those rules of practice which govern the local 
courts, and wlth which the bar are famlliar, should likewise receive récogni- 
tion by the fédéral courts, and control the conduct of litlgation therein, when 
no evU results are liable to ensue." 

In Francisco V. Chicago & A. R. Co., 149 Fed. 354, 357, 79 C. C. 
A. 293, 295, this court, speaking by Judge Sanborn, said: 

"The différence between a judgment upon an Instructed verdict and a judg- 
ment of nonsult Is that the former prevents, whlle the latter permits, the 
maintenance of another action for the same cause. Whén the évidence was 
closed in the suit before us, each party had established rights in the trial of 
thls action. The plaintlfC had the right to elect whether he would take a non- 
sult (section 639, Rev. St. Mo. 1899; Chicago, M. & St. P. Ry. Co. v. Metal- 
stafC, 41 O. C. A. 669, 101 Fed. 769), or would submlt the whole cause upon the 
motion to Instruct, and endeavor to secure a verdict In bis favor. The de- 
fendant had a right to elect whether it would endeavor to obtain a nonsult or 
a verdict on the merits in its favor. It chose the latter alternative, and moved 
the court for a directed verdict. Thls motion the plalntiff opposed, and sub- 
mitted the cause to the court for décision. The court granted the motion, and 
the plaintlfC excepted. He then had the right to elect whether he would take 
a nonsult, and bring another action on the same cause, or would take a ver- 
dict against himself, and secure a review of the rulings of the court by a wrlt 
of error. Hé chose the former l'emedy. He moved the court for leave to take 
an involuntary nonsult. The parties then stood in this situation: The de- 
fendant asked and pressed for ah instructed verdict, and thereby necessarily 
objected to the nonsult, which gave the plalntiff an opportunlty to bring an- 
other action. The plaintlfC prayed for the nonsult, and thereby necessarily 
objected to the instructed verdict and to a judgment which would prevent bis 
maintenance of another action. The court granted the request of the plain- 
tlfC, and denled that of the défendant. PlaintlfC thereby secured bis right to 
maintain bis action for the same cause, and the défendant lost the judgment 
in Its favor and the entlre beùefit of a trial In which it had succeeded." 

By thèse décisions this court is committed to the rule that, by the 
conformity act of Congress (section 914, Rev. St. [U. S. Comp. St. 
1901, p. 684]), it will foUow the estabHshed practice of the state court 
with respect to the right of a party to take a nonsuit. Such, also, is 
the holding in the Seventh Circuit. Meyer v. National Biscuit Co., 
168 Fed. 906, 94 C. C. A. 335. As bearing upon the same question, 
see Gardner v. Michigan Central R. R. Co., 150 U. S. 349, 14 Sup. 
Ct. 140, 37 L. Ed. 1107, and cases cited. 

As the case had not been finally submitted to the court or jury, 
plaintiffs were entitled to take a nonsuit, and the judgment is af- 
firmed. 

SANBORN, Circuit Judge (dissenting). The décision of the 
majority in this case is not in accord with my opinion concerning it. 
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which wiir be briefly stated. Under the décision in this case by this 
court, which is found in 160 Fed, 383, 87 C. C. A. 334, the insurance 
Company had the légal right to a final judgment on the merits in its 
favor when it moved for judgment on the pleadings after the return 
of the case to the Circuit Court. That court erroneously denied that 
motion, and the company excepted to its ruling on April 30, 1909. 
The moment that exception had been taken, this court acquired appel- 
late jurisdiction to review and correct the error of that ruling, and to 
command the rendition of the judgment on the merits, to which the 
Company had the légal right. Neither the statutes of the states, nor the 
practice of the state courts, nor any act of the plaintifïs below, could 
deprive this court of the power, of relieve it of the duty, to correct 
that error at the suit of the party aggrieved. Barber Asphalt Paving 
Company v. Morris, 133 Fed. 945, 953-955, 66 C. C. A. 55, 63-65, 67 
h. R. A. 761, and cases there cited. 

The act of conformity and the statutes and the practice of the states 
do not prescribe or limit the jurisdiction of the fédéral appellate courts, 
nor do they govern the proceedings for a review of the rulings of 
the national trial courts. The power and practice of the national 
appellate' courts are derived exclusively from the Constitution, the 
acts of Congress, the ancient English statutes, and the rules and prac- 
tice of the courts of the United States, and this practice may neither 
be extended nor contracted, controlled nor afïected, by the statutes 
of the states or the practice of their courts. Francisco v. Chicago & 
A. R. Co., 149 Fed. 354, 358, 359, 79 C. C. A. 393, 396, 397; Cha- 
teaugay Iron Co., Petitioner, 138 U. S. 544, 554, 9 Sup. Ct. 150, 33 
L. Ed. 508 ; Hudson v. Parker, 156 U. S. 377, 381, 15 Sup. Ct. 450, 
39 L. Ed. 434; City of Manning v. German Ins. Co., 107 Fed. 53, 55, 
57, 46 ce. A. 144, 146, 148; Hooven, Owens & Rentschler Co. v. 
John Featherstone's Sons, 49 C. C. A. 329, 235, 111 Fed. 81, 87; 
Louisville & N. Ry. Co. v. White, 40 C. C. A. 353, 356, 100 Fed. 239, 
243 ; West v. East Coast Cedar Co., 51 C. C. A. 411, 415, 113 Fed. 
737, 741; St. Clair v. United States, 154 U. S. 134, 153, 14 Sup. Ct. 
1003, 38 L. Ed. 936; Boogher v. Insurance Company, 103 U. S. 90, 
95, 26 L. Ed. 310 ; Newcomb v. Wood, 97 U. S. 581, 34 L. Ed. 1085 ; 
Fishburn v. Railway Co., 137 U. S. 60, 11 Sup. Ct. 8, 34 E. Ed. 585 ; 
Kentucky Life, Ace. & Ins. Co. v. Hamilton, 63 Fed. 93, 98, 11 C. C. 
A. 43, 47; Elder v. McClaskey, 17 C. C. A. 359, 278, 70 Fed. 529, 
656; Ghost V. United States, 168 Fed. 841, 843,94 C. C. A. 253, 335. 
In the opinions of the courts cited by the majority there is no discus- 
sion or considération of the right of a plaintiff, who has succeeded on 
the trial of an issue of law upon the hearing of a demurrer or upon a 
motion for judgment which challenges his whole case, to deprive the 
défendant of the right to a correction of an erroneous ruling upon 
this trial by dismissing his case without préjudice weeks afterwards. 
The plaintiflfs did not dismiss their case when the motion for judg- 
ment was made or when it was decided, or when an exception to the 
décision was taken on April 30, 1909, but they subsequently stipulated 
to try it by the court, and continued to, prosecute it until June 15, 
1909, when they first made their motion to dismiss. 
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The insurance Company was granted by act of Congress the right 
to the review and correction by this court of the errer of law com- 
mitted by the Circuit Court when that court denied its motion for judg- 
ment on the pleadings, and neither the statute of Missouri cited by 
the majority, nor the décisions of the courts of that state, could de- 
prive the insurance company of that right. Hence, that statute and 
the proceedings in this case between April 20, 1909, when the excep- 
tion to the ruhng denying the motion was taken, and June 15, 1909, 
when the motion for dismissal was first made, and the final erroneous 
judgment of dismissal without préjudice to another action was ren- 
dered, are in my opinion Irrelevant to the issue in this case. But, even 
if they are material, the resuit should not in my opinion be différent. 
The Missouri statute permits a plaintiff to dismiss his suit only before 
the same is "finally submitted to the jury, or to the court sitting as 
a jury, or to the court, and not afterwards." The hearing and déci- 
sion of a motion for judgment on the pleadings, to the granting of 
which the moving party has a right, is a trial of the action upon a 
question of law and a final submission of it to the court; and after 
the décision of this question of law and an exception, which gives the 
appellate court jurisdiction to review that décision, it is too late, even 
if the statute applies to the case, to revoke the submission or to divest 
the appellate court of that jurisdiction. State v. Court, 32 Mont. 37, 
79 Pac. 546, 547, 549 ; Babbitt v. Clark, 103 U. S. 606, 26 L. Ed. 507 ; 
Alley V. Nott, 111 U. S- 472, 475, 4 Sup. Ct. 495, 28 L. Ed. 491 ; Laidly 
V. Huntington, 121 U. S. 179, 181, 7 Sup. Ct. 855, 30 L. Ed. 883 ; State 
V. Scott, 23 Neb. 628, 36 N. W. 121 ; Lookout Mountain R. Co. v. 
Houston & Co. (C. C.) 32 Fed. 711; Goldtree v. Spreckles, 135 Cal. 
666, 67 Pac. 1091 ; Beaumont v. Herrick, 24 Ohio St. 445. A like 
rule prevails in chancery. Daniell's Chancery (5th Ed.) 790. The 
judgment below in my opinion should be reversed, and a judgment in 
favor of the insurance company on the merits should be directed. 
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(Circuit Court of Appeals, Third Circuit. April 15, 1910.) 

No. 47 (1,348). 

1. Mastbb and Servant (| 238*) — Injtjbies to Seevant— Contribtjtoet Nég- 
ligence. 

Plaintiff, who was employed by défendant as a tester of electric iioists 
which défendant manufactured, having tested a new brake which had 
been put on an electric hoist in defendant's factory, with knowledge that 
the current had been turned on and that the operator had gone into the 
cage from which the hoist was operated, started to descend to the gallery 
floor below by means of a ladder. In elimbing down the ladder, plaintiff 
took hold of the rail on which the carriage of the hoist ran, knowing that 
the carriage was only six feet distant, and while hls hand grasped the 
rail the carriage was started by the operator, and the wheels ran over aud 
crushed hls Angers. Ileld, that plaintiff was guilty of contributory négli- 
gence precluding a recovery. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ G81, 
743-748 ; Dec. Dig. § 238.*] 

*Por other cases see same topic & § nvmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
177 F.— 57 
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2. Masteb and Servant (§ 197») — Injuries to Servant— Peoximate Catjse— 
Fellow Servants. 

The proximate cause of plalntiffs Injury was the négligence of the op- 
erator of the hoist, wlio was plalntlfE's fellow servant, for which négli- 
gence the master v^as not llable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 489, 
490; Dec. Dlg. § 197.*] 

8. Master and Servant (§ 156*) — Injuries to Servant— Scope of Emplot- 

MENT. 

A master Is not liable for Injuries to a servant merely because he was 
engagea In work outside the scope of hls employment at the tlme he was 
Injured, where the danger was nelther hidden nor eoncealed, but was as 
open and obvious to the servant as to the master, and was one of whlch 
the servant had actual knowledge. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 311, 
312; Dec. Dlg. § 156.*] 
4. Master and Servant (§ 154*) — ^Injuries to Servant— Warninq. 

A master was not n^ligent in falling to warn a servant of a danger 
concerning which the servant was f ully informed. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 308, 
309 ; Dec. Dig. § 154.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action by William H. Hefïner against the Sprague Electric Com- 
pany. Judgment for défendant, and plaintiff brings error. Afïîrmed. 

Francis C. Lowthorp and Elwood W, Moore, Jr., for plaintiff in 
error. 

William J. Davis and F. W. Hastings, for défendant in error. 

Before BUFFINGTON, Circuit Judge, and ARCHBALD and 
CROSS, District Judges. 

CROSS, District Judge. The Sprague Electric Company, the de- 
fendant in error, on November 4, 1907, was engaged in the manu- 
facture of electrical hoists, motors, and generators at its factory in 
Bloomfield, N. J. On that date an accident happened whereby the 
plaintiff in error, one of its employés, was injured, and for the injury 
thus received he instituted a suit in the court below to recover com- 
pensatory damages. He had entered the employment of the défendant 
on the seventh day of the previous month as a tester of electric hoists. 
He also did some other work about the factory, to which référence 
will be made later. The défendant had erected and was using in its 
business at that time an elevated track, supported on two I beams 
running lengthwise of its shop. Upon this track ran a carriage, which 
supported a hoisting apparatus, equipped with a brake, which was 
electrically operated by an operator, who was stationed in a cage 
under the carriage and between the rails over which it ran. The ac- 
cident happened to the plaintiff on Monday, November 4th. On the 
previous Saturday, he with one or two others had been sent to repair 
and test the brake of the carriage or to put on a new brake. He was 
engaged on the work during Saturday and Sunday, and on Monday, 
the job having been almost completed, he returned for the purpose of 
finally testing the brake. While the repairs were being made, the 

•For other cases see eame topic & § ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



HKFFNBR V. SPKAGUE ELECTKIC CO. 899 

electric current had been turned off, but it was on again on Monday 
morning. On that morning a man by the name of Marlow accom- 
panied the plaintiff, and at the time of the accident was in the cage. 
After the brake had been tested and adjusted, the plaintiiï picked 
up his tools with his right hand, and walked àcross the I beam from 
the carriage to an iron ladder reaching from the gallery floor below 
to, and resting against, the flange of the I beam. The carriage at 
the time was but six feet distant from the ladder. In climbing down 
the ladder backwards, the plaintiff with his left hand took hold of 
the rail on the top of the I beam nearest him, and, while his hand. 
grasped the rail, the carriage was started towards the ladder by Mar- 
low, and in its progress ran over and crushed the fingers of his hand, 
so that it subsequently became necessary to amp.tate them. The 
plaintiff admits that he knew the use of the rail; that the hoisting 
apparatus was electrically operated ; that the current of electricity 
which operated it had been turned on ; and that Marlow, the man who 
operated the carriage supporting the hoisting apparatus, was in the 
cage from which it was operated, and was ready to operate it. He 
also practically admitted that he told Marlow that he had Gompleted 
the work. This is his language: "I probably said (to Marlow) I 
was through; it seems to me I did." The learned trial judge directed 
a judgment of nonsuit to be entered, and it is for the purpose of re- 
viewing such judgment that this writ of error was brought. The 
judgment was directed on the ground that the proximate cause of 
the in jury was the négligent act of Marlow, who was a fellow servant 
of the plaintiff. As soon as the court had indicated that a nonsuit 
must be entered for the reason stated, counsel for the plaintiff raised 
the point that the plaintiff when injured was engaged in work outside 
the scope of his employment. The judge, however, held that the facts 
did not warrant such a conclusion, and adhered to his original ruHng. 
Notwithstanding the unfortunate accident, with its résultant injury 
to the plaintiff, we are impelled to the conclusion that a nonsuit was 
properly ordered. It plainly appears from the facts that the plaintiff 
was guilty of contributory négligence. He had been engaged in work 
at the scène of the accident for parts, at least, of three days, and his 
usual place of work was on the gallery floor at the foot of the ladder, 
and only about 20 or 30 feet away from the point where he was in- 
jured. He had therefore necessarily become familiar with his sur- 
roundings, and knew, as already intimated, the use of the rail on 
which his hand rested when it was injured ; knew that an electrically 
operated carriage, then standing but 6 feet away, was accustomed 
to pass over it; knew that the electric current had been turned on, 
and that Marlow, who operated the carriage, was in the cage whence 
it was operated, and ready at any moment to start the carriage, hav- 
ing probably been told by the plaintiff that he had completed his work. 
Under the circumstances, common prudence required either that the 
plaintiff himself should hâve ndtified Marlow not to start the carriage, 
or that he should hâve refrained from placing his hand upon the rail. 
The case of Bail v. Ransome Machinery Co., 75 N. J. Law, 477, 68 
Atl. 104, seems peculiarly apposite. The facts sufficiently appear in 
the opinion of the court, from which the following extract is taken: 
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"The building contalned a traveling crâne, used for the purpose of nioving 
heavy machlnery. It ran upon wheels upon iron rails, supported by beams, 
near the roof. Plaintiff was familiar with the opération of the crâne by ob- 
servation, and by seeing it move during the short time that he had been em- 
ployed on the building. At the time he was Injured he was working upon a 
scaffold, and was alding others In placlng joists on the unfinished side of the 
building, upon whieh the coverlng of the side was to he placed. Having to 
nail the top of a Joist at a point which, it may be assumed, he was unable to 
reach while standing on the scaffold, he, without ralsing the scaffold, or using 
other means to ralse himself so as to perform the work without danger, 
stepped upon a studding above the scaffold, and there, it may be assumed, oc- 
.cupled a position that required him to support himself, to some extent, at 
least, with his left hand. In doing so he placed that hand on the top of the 
raU, and, the travellng crâne then moving, his hand was caught under one of 
the wheels and injured. ïhere was no signal given of the intention to move 
the crâne. Upon this évidence the trial judge determlned that the plaintifl 
showed that he had, by his conduet, subjected himself to a risk of iujury 
which was perfectiy obvious, and which he could not thus encounter without 
négligence. In that conclusion we concur. It is Impossible to ooncelve that 
plaintiff did not know that the rail was a place of danger for him to put his 
hand upon. Nor was there anythlng to justify him in thlnking that the crâne 
would not move without notice, which might bave presented a question for 
the jury." 

The same conclusion foUows, however, if we accept the view of 
the court below to the eflfect that the proximate cause of the plaintiiï's 
injury was the neghgence of Marlow, who was unquestionably a 
fellow servant of the plaintiff. They were both at the time of the 
accident, and had been previously, engaged in a common employment, 
under a common master. Marlow, knowing that the plaintiff had com- 
pleted his work and was about to descend the ladder, ought not, as a 
prudent man, to hâve started the carriage without warning, or until 
he knew that the plaintiff was in a safe position. The facts above 
mentioned were practically undisputed, and the judge, in determining 
them as he did, and in directing a judgment of nonsuit, committed 
no error. 

It is strenuously insisted, however, that at the time the plaintiff 
received his injury he was engaged in work he had been directed to 
perform outside of the scope of his employment. In our judgment, 
however, the work in which the plaintiff was engaged when injured 
was not outside of the scope of his employment. His gênerai em- 
ployment was to test hoists and hoisting apparatus, electrically op- 
erated. The work at which he was engaged when injured was re- 
pairing or putting on a new brake and testing a hoist, which was a part 
of the working apparatus of the factory in which he was employed. 
That his gênerai employment may hâve been to test newly manu- 
factured hoists and brakes does not seem to us to be essentially différ- 
ent from testing a hoist and brake already installed. But this is not 
ail, for it appears from his own testimony that his gênerai employ- 
ment was not so restricted as now claimed, but, on the contrary, that 
he had done some wiring and pièce ^york, and that the usual testing 
of hoists and brakes included lifting, power,.speed, and other mat- 
ters of that nature. It is not shown, therefore, that he was, when 
injured, engaged in work outside of the scope of his employment; 
but if he were, the danger to which he was exposed was in no wise 
hidden or concealed ; it was an open and obvious danger, as open and 
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obvious to him as to the master, and, furthermore, one of which he 
had actual knowledge. Knowing his surroundings and the danger 
to which he was exposed, there was no duty imposed upon the master 
to instruct him. The master could not, so far as appears, hâve told 
him anything which he did not already know, or anything which was 
not open and apparent to any one of ordinary intelligence and ex- 
périence. 

The law pertaining to the duty of a master who puts a servant at 
work which is outside of the scope of his employment is so well settled 
that any gênerai citation of authorities seems unnecessary. It has, 
however, been so clearly expressed in Reed v. Stockmeyer, 74 Fed. 
186, 20 C. C. A. 381, a case decided by the Circuit Court of Appeals for 
the Seventh Circuit, in which Mr. Justice Harlan sat, that a quotation 
therefrom may be permitted : 

"When the servant Is required by the master to perform temporary service 
beyoud and without the scope of that which he has engaged to do, a question 
of somewhat différent nature is presented. The master may not lawfully ex- 
pose his servant to greater risUs than those pertaining to the particular serv- 
ice for vrhich he has engaged, and against which the servant, through want of 
sklll, or by reason of tender âge or physical inability, could not presumably 
défend himself if unapprised of the danger. He Is bound to warn the servant 
of the danger If it be not obvious, and to Instruct him how It may be avoided. 
If, however, the servant be of mature years, and of ordinary intelligence and 
expérience, he is presumed to know and comprehend obvious dangers. In 
sueh case the master is not llable for injury happening to the servant in the 
performance of dangerous work without the scope of his engagement or 
service merely because he has been direeted by the master to periform such 
work. If the servant is possessed of knowledge and expérience sufficlent to 
comprehend the danger, and without objection undertakes the service, the 
raaster is not llable for injury received by the servant In sueh new and more 
dangerous employment. Cole v. Railway Co., 71 Wis. 114, 37 N. W. 84 [5 Am. 
St. Rep. 201] : Paule v. Mining Co., 80 Wis. 350, 50 N. W. 189; Dougherty v. 
Steel Co., 88 Wis. 343, 60 N. W. 274 ; Buzzell v. Manufacturing Co., 48 Me. 113, 
121 [77 Am. Dec. 212]. The liabllity upon the master in cases of Injury to the 
servant received in a dangerous employment outside of that for which he had 
engaged arises, therefore, not from the direction of the master to the servant 
to départ from the one service and to engage in the other and more dangerous 
work, but from failure to give proper warning of the attendant danger In 
cases where the danger is not obvious, or where the servant Is of immature 
years, or unable to comprehend the danger." 

It should be noted, moreover, before closing, that the plaintiff was 
not injured while actually engaged at the work in question, but after 
he had completed it, and was in the act of descending a ladder to the 
floor. In placing his hand upon the rail where it was injured, he 
exposed himself, as already stated, not only to obvious but known 
danger, and must accept the conséquences, 

The Judgment will be affirmed. 
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BARTHOLOMEW v. UNriTK STATES. 

(Circuit Court of Appeals, Slxth Circuit April 5, 1910.) 

No. 1,990. 

1. INDICTMENT AWD INFORMATION (§ 203*) PAETLT EBBONEOUS SENTENC»— 

Sentencb on Diffebent Counts. 

Where there is a gênerai verdict of guilty on an Indlctment contalnlng 
several counts, the fact that some of the counts are bad does not vitiate a 
sentence of Imprisonment based on a good couiit, although a separate sen- 
tence for the same term Is imposed on each count, when It is furtlier pro- 
vlded that the terms shall run concurrently. 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dlg. §§ 2098r-2101 ; Dec. Dlg. § 203.*] 

2. Indictment and Information (§ 99*) — Beference fbom One Count to 

Anothbb. 

A count In an Indictment under Rev. St. § 5480 (U. S. Comp. St. 1901, 
p. 3696), for using the mails to carry out a scheme to defraud, is not in- 
Bufflcient because it refers to a prlor count for a statement of the scheme 
to defraud, where the référence is adéquate to the making up of a suffi- 
dent accusation. 

[Ed. Note.— For other cases, see Indictment and Information, Cent. 
Dig. §§ 270, 2703^ ; Dec. Dig. § 99.*] 

8. PosT Office (§ 48*) — Use of Mails to Defeaud— Indictment. 

An Indictment under Eev. St. § 5480 (U. S. Comp. St. 1901, p. 3696), for 

using the mails in the exécution of a scheme to defraud, consldered, and 

held sufflclent. 
[Ed. Note.— For other cases, see Post Office, Dec. Dlg. § 48.* 
Nonmallable matter, see note to Timmons v. United States, 30 0. C. 

A. 86.] 

4. Ceiminal Law (I 9b j.*) — Sentence — Confobmitt to Statute. 

A sentence on conviction under a statute, which provides that the pun- 
Ishment for Its violation shall be by "fine and Imprisonment," is not In- 
valid because Imprisonment only Is Imposed, not exeeedlng the term au- 
thorlzed. 

[Ed. Note. — For other cases, see Orlmlnal Law, Dec. Dlg. § 991.*] 

In ^rror to the District Court of the United States for the Northern 
District of Ohio. 

Ellis Bartholomew was convicted of a criminal offense, and brings 
error. Affirmed. 

Horace Ward, for plaintiff in error. 
Wm. L. Day, for the United States. 

Before SEVERENS. WARRINGTON, and KNAPPEN, Circuit 
Judges. 

SEVERENS, Circuit Judge. The plaintiff in error, whom we will 
style the "défendant," was convicted in the District Court upon an in- 
dictment charging him with violating the provisions of section 5480 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3696), concerning the 
use of the postal establishment o f ilie United States for the promotions 
of schemes to defraud. The offense charged was that, having formed 
a scheme to defraud the Bankers' Money Order Association, a corpora- 

*For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rèp'r Indexe! 
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tion doing business at New York, which schéma involved the use of 
the postal service of the United States, the défendant posted three 
certain letters at Galion, Ohio, addressed to the said money order as- 
sociation at New York. 

There were three counts in the indictment. The first count charged 
that the défendant had formed the scheme on January 36, 1907, and 
posted the letter therein described on January 26, 1906, and the letter 
itself bears this last date, thus presenting an anachronism which is 
criticised by his counsel, who claims that the charge is of an impos- 
sibility. The scheme to defraud is thus set out : 

It is first alleged in this count that the scheme to defraud was to be 
efïected by the said Ellis Bartholomew opening and carrying on cor- 
respondence and communication with the said Bankers' Money Order 
Association, etc., by means of and through the post office establish- 
ment of the United States, "so devising and intending to devise said 
scheme to defraud by means of the post office establishment of the 
United States, the use of said post office establishment being a part 
of said scheme to defraud," and then proceeds as follows: 

"The said Bankers' Money Order Association, a corporation, as aforesaid, 
was then a corporation, with its said place of business in tlie city of New 
York, engaged in tlie business of Issuing and putting fortb money orders 
wliich it issued througli banks throughout the United States, the said money 
orders to be later redeemed by said association at its said office in New York, 
the said banks so Issuing said money orders acting as agents of said associa- 
tion in the issuing and putting forth of said money orders ; it being a part of 
the business plan of said Bankers' Money Order Association to supply to gen- 
uine and reputable banks and bankers throughout the United States forms of 
said money orders, the same to be validated at tlme of sale and issue by the 
signature of the banker or an offlcer of the bank of issue, the said banks and 
bankers becoming agents of said Bankers' Money Order Association under an 
agreement to remit, immediately after sale, to said Bankers' Money Order 
Association, money of the amount of orders so sold and issued, and it being a 
part also of the business of said association that money orders so Issued to 
eustomers of said banks would later be redeemed by said association ; said 
forms to be so fumished to banka and bankers as aforesaid, by said associa- 
tion without any money or other tangible security being given to said associa- 
tion guaranteelng the proper use of said blanks and the remlttance of funds 
received from sale of money orders, the said association relying entirely on 
the business integrity of banks and bankers with whom agencies were estab- 
lished and to whom forms were furnlshed; and the said Ellis Bartholomew, 
then and there well knowing the plan of the said business of said Bankers' 
Money Order Association, planned and intended by his said scheme and arti- 
fice to defraud to obtain possession of a number of blank forms of the said 
Bankers' Money Order Association, used in the issuing of said money orders, 
and so having obtained said blank forms, he further planned and intended 
that he would use the same and issue them under the name of said pretended 
bank, the said American Exchange Bank of Galion, and cause said orders to 
appear as If they had been issued by a real and bona flde bank acting as an 
agent of said Bankers' Money Order Association, and the said Ellis Bartholo- 
mew further intended and planned that in issuing said money orders he would 
issue them for his own Personal use and benefit, that Is, he would Issue them 
in the name of and to Personal creditors of his own In payment of his Per- 
sonal obligations and also to personal agents of his own to the end that said 
agents might get said money orders cashed at varions banks and there secure 
money thereon in an amount equal to each of said money orders, for the use 
and beneflt of said Ellis Bartholomew ; it being the plan of the said Ellis 
Bartholomew that he would so obtain said blank forms from said association 
by pretendlng that he would establish a bona fide bank at the city of Gallon, 
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Qhlp, to be known as the Ameriean Exchange Bank, anfl by pretending that 
he was a bona flde agent and offlcer of sald bank ; he, the said EUis Bartholo- 
mew, further intendlngnever to remit to the said Bankers' Money Order As- 
sociation, as said orders should be issued, an amount of money represeuting 
the amounts and values of said money orders, respectively, so to be issued un- 
der the name of sald American Bxchange Bank, at Galion, aforesaid, or ai> 
proxlmatlng thereto, but intending to defraud the said Bankers' ilouey Order 
Association eut of substantially the whole amount for which orders should be 
issued by the so-called American Exchange Bank of Galion, Ohio, aforesaid; 
the sald scheme and artifice to dèfraud, so devised as aforesaid, being false 
and fraudulent in the following particulars: 

"That the sald Ellls Bartholomew did not Intend to establish or to hâve at 
Galion, Ohlo, any bank known as the American Exchange Bank or any bona 
flde bank known by any other name ; that, in f act, there was no such bank at 
Gallon, nor has there been any such bank at Galion doing a banking business ; 
that said Ellls Bartholomew did not Intend to become, and in fact, did uot 
become, a real and bona flde banker or bank oflicial at Gallon ; that prior to 
the dates named hereln the said Ellls Bartholomew had been connected with 
an institution known as the American Exchange Bank at Pleasant Hill, Ohio, 
which said Institution had been doing a banking business and had done busi- 
ness with and for the said Bankers' Money Order Association, acting as au 
agent for sald association. In the selling and issuing of its money orders, and 
had obtained crédit with said association, and the said Ellis Bartholomew 
relylng upon said crédit, so obtained, represented to said Bankers' Money Or- 
der Association that the said pretended Bank of Gallon to be known as the 
American Kxchange Bank, would be a branch of the American Exchange 
Bank at Pleasant Hill, Ohio, aforesaid, causing the offlcers and agents of said 
Association to rely upon said représentations so made, and to furnlsh to said 
Ellls Bartholomew and to said pretended bank at Galion a large number of its 
blank forms with authorlty to issue the same; that said Ellls Bartholomew 
so obtalning said money order blanks in the manner aforesaid, did not Intend 
to sell and issue the same (according to the plan of said Bankers' Money Or- 
der Association, as above set forth) to customers who mlght wànt the same in 
thelr business, but intended to issue the same for his own use and beneflt for 
the purpose of having the same cashed to obtaln money for hlmself and to pay 
obligations of hls own, and thereby couvert to his own use the crédit and money 
of said Bankers' Money Order Association, and thereby to defraud said asso- 
ciation of the amount of said orders so to be issued — ail ol which he, the sald 
Ellis Bartholomew, then and there well knew." 

The second count charged that the défendant had on February 5, 
1907, formed a scheme to defraud — "that is to say, the same scheme 
and artifice that is set forth and described in the first count of this 
indictment, to which said first count for said description référence is 
hereby made, the same as if herein fully rewritten" — and charged that 
he, on that day, posted at Galion a letter of the same date which is set 
forth, and appears to be a letter addressed to the same money order 
association and signed by the défendant. 

The third count allèges that having before the 9th day of February, 
1907, formed the same scheme to defraud, "as fully described and set 
forth in the first count of this indictment, to which said first count 
for said description référence is hereby made, the same as if herein ful- 
ly rewritten," the défendant posted at Galion another letter of that date, 
which is set out, addressed to the said money order association and 
signed by "C. L,. Snider, Cashier." 

With respect to the defect in the first count, it is contended that, in- 
asmuch as the évidence given at the trial is not incorporated in a bill 
of exceptions, the court may présume that the facts might hâve shown 
that what appears in the indictment to hâve been impossible was ex- 
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plained, and one suggestion is that the date, January 26, 1906, was a 
clérical mistake owing to a common habit of forgetfulness that a new 
year has come in ; and that a person reading the indictment would sup- 
pose that this had happened to the défendant in writing the letter, and 
that the district attorney in preparing the indictment had overlooked 
the mistake. AU this may well be, but thèse circumstances would 
hardly excuse a faulty indictment. We are not, however, required 
to détermine whether this count is fatally bad for the reason stated, 
if the second and third counts, or either of them, are good. This is 
the gênerai ruie. Claassen v. United States, 142 U. S. 140, 13 Sup. 
Ct. 169, 33 L. Ed. 966 ; Hardesty v. United States, 168 Fed. 25, 93 
C. C. A. 417, the latter being a récent décision of this court. The prac- 
tice is supported by the presumption after judgment that, when some 
of the counts are good and some are bad, the court rested its sentence 
on the good counts, "unless," said Judge Lurton in the Hardesty Case, 
"something to the contrary appears upon the record." And something 
does appear in this case to repel the presumption. It is that the court 
awarded a separate sentence on each of the three counts, of imprison- 
ment for the period of eighteen months. But the terms of imprison- 
ment were to be "concurrent, and not cumulative." The resuit to the 
défendant was the same as if a sentence on the first count had not 
been imposed, or as if a verdict of not guilty had been rendered on 
that count. There is nothing therefore of which he can complain. It 
was so held by the Eighth Circuit Court of Appeals in Haynes v. 
United States, 101 Fed. 817, 42 C. C. A. 34, and in Tubbs v. United 
States, 105 Fed. 59, 44 C. C. A. 357, in both of which cases the sen- 
tences on the good and bad counts were to run concurrently. 

The défendant moved in arrest of judgment, but the motion was 
denied. The grounds on which it was urged were the same as are now 
relied upon for reversai, namely, the insufficiency of the indictment. 

The objections to the second and third counts arise from the fact 
that they each of them fail to embody in themselves a statement of the 
facts essential to constitute an offense. This is donc by référence to 
the first count for the statement of the scheme to defraud. While 
this, as has sometimes been said, is a dangerous practice, because, un- 
less care is taken, the référence may be insufficient to make a com- 
plète statement of the offense intended to be charged, yet it has been 
recognized as not objectionable when the référence is adéquate to the 
making up of a sufficient accusation. Crain v. United States, 162 U. 
S. 625, 16 Sup. Ct. 952, 40 h. Ed. 1097. _ The description of the 
scheme to defraud in the first count (and it is only to that part of the 
count to which the référence is made in the second and third) is quite 
sufficient to show that a fraud was intended, and that it involved the 
intended use of the postal service; and when brought in by the réf- 
érence we see no reason to doubt that the second and third counts were 
sufficient and valid. 

In the case of Stokes v. United States, 157 U. S. 187, 188, 189, 15 
Sup. Ct. 617, 618 (39 L. Ed. 667), it was said that thèse three things 
must be charged and proven in order to convict the respondent : 

"(1) That the persons charged must hâve devised a scheme or artifice to 
defraud. (2) That they must hâve iuteuded to eflfect this scheme by opening 
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pr Iiitendlng!to open correspond enee wlth some other persons through the post 
cifBee establishment, or by Inciting such other persons to open eomuiunlcatlon 
Wlth tfiem. (3) And that In carrylng out such sehemes sueh person inust hâve 
either deposlted a letter or paeket In the post office, or taken or secured one 
therefrom.*' 

In the first count of the indictment it is alleged that the scheme was 
to be eflfected by' means of communication through the post office; 
"the said use pf said post office estabUshment being a part of said 
scheme and artifice to def raud." Tâken in connection with the other 
excerpt from the first count above quoted and the other allégations 
contained in the second and third counts, they fulfilled ail the require- 
ments of the statute. 

No other questions than those which concern the sufficiency of the 
indictment are presented. The évidence was not objected to, nor 
was the instruction given to the jury. 

One other supposed error is relied upon, which is that the court did 
not impose a fine in addition to the imprisonment ; and counsel point 
tp the letter of the statute which reads that the punishment shall be 
by fine and imprisonment. We think it clear from the context that 
"and" was used in the sensé of "or." But, if not, the défendant is 
not harmed by this omission in the punishment imposed. An adhér- 
ence to the letter of the statute as the défendant claims should hâve 
been donc would only add to the penalty, and his complaint in thaï 
regard is absurd. 

Finding no reason for reversai, the judgment must be affirmed. 



BORDEN'S CONDENSED MILK CO. v. BAKER et aL 

(Circuit Ckiurt of Appeals, Third Circuit April 18, 1910.) 

No. 76 (1,266). 

X Abatembnt and Rbvivai. (§ 12*) — Fedebal Coxjbts— Pending Suit ik 

StATE CotTET. 

Pendency of a prlor suit in a state court Is nelther a temporary nor a 
permanent bar to the prosecutlon of a subséquent suit In a Circuit Court 
of the United States between the same or différent parties for the same 
cause of action or Involving the same subject-matter ; complainant being 
entltled to apply to both courts for relief and, subject to certain qualifi- 
cations, to prosecute both proceedings at Its élection untll in one of them 
final satisfaction shall be either obtained or refused. 

[Ed. Note. — ^For other cases, see Abatement and Revival, Cent. Dlg. § 
87 ; Dec. tWg. § 12.* 

Pendency of action In state or fédéral court as ground for abatement 
of action In the other, see notes to Bunlier Hill & Sullivan M. & C. Co. v. 
Shoshone M. Cto., 47 C. a A. 205; Barnsdall v. Waltemeyer, 73 G. C. A. 
521.] 
2. Courts (§ 262*) — Fedebal Courts— Remedy at Law in State Couex. 

The existence of a remedy at law In a state court does not oust a féd- 
éral court of jurisdiction in equlty, under the rule that a fédéral court of 
equity, foUowing the chancery précédents, does not inqulre concerning the 
remédies avallable In a state court, but whether a fédéral court of law of- 
f ers an adéquate remedy, which inqulry Is conflned to the remédies in the 
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feaeral courts, regardless of the antlquity of the remédies offered by the 
8tate. 
[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 2C2.*] 
8. Injttnction (§ 85*) — Adéquate Ebmedt ai Law— State Coubt— Ceetio- 

BABI. 

Since a writ of certiorarl wlll net Issue eut of a fédéral court, except 
In ald of such court's jurisdletion,. and is not avallable to review and an- 
nul an alleged invalld municipal ordinance, the fact that under the state 
practice such a writ had been available for that purpose slnce 1789 did 
not afford complainant an adéquate remedy at law, precluding it from 
maintaining a suit to restraln the enforcement of such ordinance in the 
fédéral court, though It had previously Instituted certlorari proceedings 
în the state court to the same end. 

[Ed. Note. — For other cases, see Injonction, Cent Dig. § 156 ; Dec. Dig. 
§85.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Suit by Borden's Condensed Milk Company against Moses N. Baker 
and others. From an order sustaining a demurrer to the bill (168 Fed. 
111), complainant appeals. Reversed, with directions. 

Gilbert CoUins, for appellant. 
Edward M. Colie, for appellees. 

Before BUFFINGTON, Circuit Judge, and McPHERSON, Dis- 
trict Judge. 

J. B. McPHERSON, District Judge. Under a gênerai statute the 
local boards of health of the state of New Jersey apparently possess 
the power to pass ordinances forbidding the sale of "milk containing 
any unhealthy ingrédient, constituent or substance, or which has been 
transported or stored in an unclean manner or place, or which is pro- 
duced from cows which are diseased or which are kept or stabled un- 
der unhealthful conditions." Acting under this authority the défend- 
ants — who constitute the board of health of the town of Montclair — 
adopted an ordinance on April 9, 1907, which contains, inter alia, the 
following provisions: 

"Sec. 5. Cows and Feed. (a) No milk shall be sold or ofCered for sale or 
distributed in the town of Montclair except from cows In good health, nor un- 
less the cows from which it is obtained hâve wlthin one year been examlned 
by a veterlnarlan whose competency Is vouched for by the State Veterinary 
Association of the state in which the herd is located, and a certiflcate signed 
by such veterlnarlan has been filed with the board of health stating the num- 
ber of cows In each herd that are free from disease. Thls examinatlon shall 
Include the tuberculin test and charts showing the reactions of each Indivld- 
ual cow shall be filed with thls board. Ail cows which react shall be removed 
from the premises at once If the sale of milk is to continue, and no cows shall 
be added to a herd untll certificates of satisfactory tuberculin tests of sald 
cows hâve been filed with this board." 

"Sec. 8. Cream. No cream shall be sold, exposed for sale or delivered wlth- 
in the town of Montclair unless it be produeed and handled in accordance 
with the requirements hereinbefore set forth for the production and handling 
of milk." 

"Sec. Ô. Any person violating any of the provisions of this article shall 
upon conviction thereof forfeit and pay a penalty of twenty-flve dollars for 
each offense." 

*ror other cases see same toplc & § ntjmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Ittdazea 
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Thè complaînant is a New Jersey corporation extensively engaged 
in producing, distributing and selling milk and mille products. Among 
the communities where its business is carried on is the town of Mont- 
clair. The milk and cream thus supplied corne by rail frorn Oxford, 
in the state of New York, where the complainant buys it from farm- 
ers and dairymen. Its business in Montclair is large and increasing, 
and calls for the ownership and use of real and personal property val- 
ued at say $25,000, and for the employment (there and in Oxford) of 
about 50 men. As will be noticed, the ordinance in question requires 
a tuberculin test to be applied to ail cows whose milk is sold in Mont- 
clair, and it is this requirement that is chiefly objected to. *The 
grounds of the objection need not be stated hère. It is enough to say 
that they are fully set out in the bill, and that one resuit of enforcing 
the test, or of imposing the penalties for disobedience, will be (so the 
complainant déclares) to compel it to abandon its business in Mont- 
clair. This, it is averred, would take away its property without due 
process of law, and would also deny it the equal protection of the laws. 
Moreover, the obnoxious provisions of the ordinance are also de- 
nounced as in violation of the commerce clause of the fédéral Consti- 
tution, because they are said to regulate and interfère with commerce 
between the states of New York and New Jersey, by imposing an un- 
reasonable, inefficient, and injurions test with which importers of 
milk from New York into New Jersey cannot comply, and with which 
those persons in New York and other states who sell to such import- 
ers will not comply. It is further objected that, if the imposition of 
the tuberculin test shall be upheld as constitutional, the board may im- 
pose penalties of more than twenty million dollars annually, and the 
penalty provisions are therefore attacked as illégal and excessive, 
threatening the complainant with ruin unless a court of equity shall in- 
terfère. Accordingly, the bill prays for process against the board of 
health, and for a decree (1) that the foregoing provisions of the ordi- 
nance be declared void because they violate the fédéral Constitution in 
the particulars referred to; (2) that the complainant has no adéquate 
remedy at law; and (3) that a permanent injunction may issue restrain- 
ing the board from enforcing the tuberculin test and from imposing 
the penalty provided for disobedience. 

The bill was filed on July 13, 1908. It does not ask for a prelimi- 
nary injunction, and no such motion has at any time been made; the 
reason no doubt being that on May 9, 1908, the complainant had al- 
ready sued out a writ of certiorari from the Suprême Court of New 
Jersey in which so much of the ordinance as imposes the tuberculin 
test is attacked, not only on the fédéral grounds just referred to, but 
also on other grounds which a state court alone should be asked to 
consider. Under the New Jersey . practice, the allowance of the cer- 
tiorari stayed the enforcement of the ordinance until the state Su- 
prême Court should détermine the case, and it is therefore apparent 
that no preliminary action of the Circuit Court was needed to protect 
whatever rights the complainant might be entitled to enjoy under the 
fédéral Constitution. In September the board of health filed (and 
afterwards amended) a plea to the présent bill, of which the material 
averment is that the proceeding by certiorari furnished a complète and 
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adéquate remedy at law. As a reason for this position the plea states 
that ail the complainant's objections that are set up in the bill are aiso 
set up in the other proceeding, and may therefore be decided at law. 
The learned judge of the Circuit Court was of opinion that the plea 
should be sustained, giving thèse reasons for his conclusion : 

"Before the complainant flled its bill In this court, it chose the Suprême 
Court of the state of New Jersey as the forum in which it would test the va- 
lidity of the ordinance. The objections to the ordinance there assigned In- 
clude those assigned hère. It obtained from that court an order staying the 
enforeement of the ordinance as against it up to the time of final décision 
upon the writ. In other words, it secured from the New Jersey court an in- 
junction against the enforeement of the ordinance until final Judgment should 
be entered by that court. That proceeding Is still pending. The injunction in 
its favor is still operative. What équitable rlght, then, bas it to auother in- 
junction from this court? There is no prêteuse that the local board of health, 
or any of its members or agents, intend to do anything, during the pendency 
of the certlorari proceedings, that will in any wise interfère with the business 
of the complainant. If this court should be of the opinion that the provisions 
of the ordinance complained of are vold, and that the complainant ought to 
be protected against the enforeement of those provisions, the praetieal effect 
of an injunction issued now would be merely to afford that protection at some 
time in the future if the Suprême Court of New Jersey, difCering with this 
court, should conclude that the complainant Is not entitled to protection. I 
bave not heard that any court has ever granted any such provisional, condi- 
tlonal, or contingent injunction. Counsel for the défendants admit, in their 
brief, that 'until final détermination the opération of the ordinance is sus- 
pended by virtue of the writ of certlorari and by vlrtue of the spécial order 
of the New Jersey Suprême Court.' The complainant seeks an injunction 
from this court for the protection of its property rlghts. Those rights are 
not now in jeopardy. No suit against the complainant for the enforeement of 
the ordinance has been commenced. None can now be commenced. None can 
ever be commenced, unless it be ultimately decided in the certlorari proceed- 
ings that the ordinance is valid, or that the writ of certlorari should be dis- 
mlssed. Whether, if such a décision be rendered, the complainant will then 
be entitled to injunctive relief, is a question not now to be decided. The prés- 
ent facts show that the case is not one in whIch the extraordinary remedy by 
injunction can now be properly invoked." 

Accordingly the bill was dismissed, and the présent appeal complains 
of that decree. As it seems to us, the court below went too far. Much, 
perhaps ail, that was said by the learned judge would hâve been perti- 
nent upon a motion for a preliminary injunction, and we do not dé- 
cide that such an injunction might not hâve been properly refused. 
But it seems to hâve been overlooked that no motion for a preliminary 
injunction had been made, and therefore that none was presented for 
considération. It is true that a permanent injunction is prayed for; 
but the bill merely looks forward to this as the final step after answer 
and a hearing, and this stage in the litigation had not yet been reached. 
To dismiss the bill as a conséquence of the plea means that the com- 
plainant cannot even begin an action looking ultimately to an injunc- 
tion in the fédéral courts — or at ail events can carry on no such action 
— as long as the writ of certlorari is pending ; and to this proposition 
we are not prepared to assent. Judge Bradford, speaking for the 
Court of Appeals of the Third Circuit in Lamar v. Spalding, 154 Fed. 
30, 83 C. C. A. 114, and citing ample authority for his statement, dé- 
clares the gênerai rule to be that : 
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"The pendency of a prior suit in a state court Is no bar, temporary or per- 
manent, to the prosecution of a subséquent suit In a •Circuit Court of the 
United States between the same or différent parties for the same cause of ac- 
tion or Involving the same subject-matter." 

If this ruie be applied, it will be seen that the proceeding by cer- 
tiorari did not prohibit the complainant from bringing the présent ac- 
tion in the Circuit Court unless some spesial reason exists to support 
the prohibition. The complainant had a right to apply for reUef to 
both courts, and (subject perhaps to some quahfications not now ma- 
terial) it could go on with both proceedings pari passu, until in one of 
them final satisfaction should be either obtained or refused. 

But the appellee contends that this gênerai rule does not govern the 
présent situation, because the writ of certiorari in New Jersey is an 
ancient remedy, old enough to antedate the fédéral Constitution and 
the judiciary act of September 24, 1789 (1 Stat. 73, c. 20), and there- 
fore furnishes the adéquate remedy at law that deprives the Circuit 
Court of jurisdictioh to entertain the bill. In our opinion, however, the 
antiquity of the New Jersey writ is not so vitally important as the ap- 
pellees seem to suppose. It may be true that in the year 1789 a New 
Jersey Court of Chancery could not hâve taken jurisdiction of a contro- 
versy in which the writ of ceritorari would hâve furnished an adéquate 
remedy in a New Jersey court of law. But it does not f ollow that the 
writ would hâve been equally restrictive at that date, or is equally re- 
strictive now, upon the equity jurisdiction of the fédéral courts. As it 
seems to us — so far as concerns the présent question — the jurisdiction 
of the Circuit Court in equity depended then, as it dépends now, upon 
the existence or nonexistence of an adéquate remedy at law available 
in the fédéral courts themselves, and did not, as it does not, dépend 
upon the question whether an adéquate remedy at law existed in the 
courts of New Jersey in the year 1789. To hold that the existence of 
a remedy at law in a state court ousts the fédéral jurisdiction in equity 
woùld undoubtedly tend to destroy the uniformity of such jurisdiction. 
For example, such an ordinance as is now in question could not be at- 
tacked in the Circuit Court sitting in New Jersey, and perhaps in other 
States, because the ancient writ of certiorari, or some other ancient 
remedy at law, might be available; while in ail the states that hâve 
been admitted to the Union since 1789 the équitable attack could not 
be prevented, even if the identical remedy at law should hâve been 
adopted by a statute of the state. As it seems to us, certain language 
in some of the cases has been misunderstood, and it may therefore be 
as well to state briefly what we understand to be meant by the adéquate 
remedy at law that will prevent a fédéral court of equity from taking 
jurisdiction. Such a court has an équitable jurisdiction (unless changed 
by Congress) similar in extent to the jurisdiction that belonged to the 
English chancery in 1789. Among the cases in which the chancery 
exercised jurisdiction were certain controversies for which no adé- 
quate remedy existed in the English courts of law. The chancery 
did not inquire whether the complainant could obtain redress in a for- 
eign court, but whether an English court of law could fully deal with 
the situation. So a fédéral court of equity, following the chancery 
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précédents, does not inquire about the remédies available in a state 
court (which for this purpose is a foreign tribunal), but whether a 
fédéral court of law offers an adéquate remedy; and this inquiry is 
confined to the remédies in the fédéral courts, no matter how ancient 
may be the remédies oflfered by the state. Congress may, of course, 
change the fédéral remédies f rom time to time ; the change may be 
made by original législation, or by adopting the remédies of the state ; 
but the test is always whether the remedy under examination is avail- 
able in the fédéral courts. If it is not, its existence does not afïect the 
équitable jurisdiction of the Circuit Court. As we understand the 
décisions, thèse rules hâve been applied f rom the beginning of the féd- 
éral jurisprudence, and bave not been departed from in any authorita- 
tive décision. In support of this statement we refer to the following 
cases, among many others : Payne v. Hook, 74 U. S. 425, 19 L. Ed. 
260 ; McConihay v. Wright, 131 U. S. 201, 7 Sup. Ct. 940, 30 L. Ed. 
932 ; Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. 
Ed. 873 ; Smyth v. Ames, 169 U. S. 516, 18 Sup. Ct. 418, 42 L. Ed. 
819 ; Taylor v. Louisville, etc., R. R., 88 Fed. 358, 31 C. C. A. 537, and 
cases cited in 1 Rose, Fed. Proced. § 935 (f) and (g), and in 1 Foster, 
Fed. Prac. (3d Ed.) p. 9, § 5. Spécial référence may be made, also, to 
Barber Asphalt Co. v. Morris, 132 Fed. 945, 66 C. C. A. 55, 67 L. R. 
A. 761, in which Judge Sanborn discusses the subject elaborately and 
cites the authorities with fullness. 

Against thèse authorities we know of little, if any, opposing ex- 
pressions of opinion, except a doubtful sentence or two in Ewing v. 
St. Louis, 73 U. S., on page 419, 18 L. Ed. 657, and Pa. R. R. Co. v. 
National Docks Co. (C. C.) 56 Fed. 697. The paragraph in Ewing 
V. St. Louis is as f ollows : 

"The complalnant can ask no greater relief In the courts of the United 
States than he could obtain were he to resort to the state courts. If, In the 
latter courts, equity would afCord no relief, nelther will it in the former." 

This is certainly capable of the meaning that the fédéral courts of- 
fer the same kind of rehef as is oflfered in the courts of a state ; and, 
thus understood, it is in harmony with the cases already cited. If it 
means what the appellee argues, it seems to be an inadvertent state- 
ment ; for it would then be inconsistent with both earlier and later dé- 
cisions of the same tribunal, and in that event we venture to believe 
it may be safely disregarded. The case of Pa. R. R. v. Docks Co., 
which was decided in this circuit, rests upon the supposed authority 
of Ewing V. St. Louis. 

It only remains to add that the writ of certiorari is not available in 
the fédéral courts of law, except where it is necessary to be used in 
aid of their jurisdiction. Ex parte Vallandingham, 68 U. S. 243, 17 
L. Ed. 589 ; U. S. v. Young, 94 U. S. 258, 24 L. Ed. 153 ; American 
Construction Co. v. Jacksonville, etc., Ry., 148 U. S. 372, 13 Sup. Ct. 
158, 37 L. Ed. 486 ; and Taylor v. Railway Co., 88 Fed. 358, 31 C. 
C. A. 537. It cannot be employed by the Circuit Court to bring up 
for review and possible annulment the validity of a municipal ordi- 
nance such as is now in question. 
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The decree _is reversed with costs, the bill is reinstated, and the 
Circuit Court is directed to overrule the plea and to take such other 
steps in the cause as are not inconsistent with this opinion. 

Note.— See, also, McClellan v. Carland (Sup. Ct. U. S., decided 
April 11, 1910) 30 Sup, Ct. 501, 54 L. Ed. . 



ZANONE V. OCEANIO STEAM NAVIGATION CO. 

(Circuit Court of Appeals, Second Circuit. March 7, 1910.) 

No. 133. 

1. SHippiNa (§ 80*)— Injuries to Licensees— Death. 

Décèdent, who liad prevlously been employed as a tally clerk by défend- 
ant steamship company, went to défendant'» pier where tally clerks were 
■hired, but vvlthout euiployment, and without authority, went on board 
defendant's steamship on which dangerous préparations for the discharge 
of cargo were in progress, and, whlle there, was struck and killed by a 
bridge which had been lifted out oî the way of a hatch, caused by the 
breaking of a new rope selected by defendant's servants from among 
an ample snpply furnished by défendant in ail sizes. Held, that décèdent 
was at most a lieensee on the ship, as to whom défendant owed no duty 
except not to injure him willfuUy, which duty it did not violate. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 852; Dec. Dig. 
§ 80.*] 

2. Teial (§ 69*) — FuBTHER Testimony— Discrétion. 

After a motion to dismiss had been argued, and the court was about to 
direct a verdict for défendant, the court had discrétion to refuse to open 
the case on plaintiff's motion for further testimony, and it properly re- 
fused to do so in the exercise of such discrétion, where the évidence 
sought to be introduced had no legitimate bearing on the issue, and was 
InsufRcient to establish defendant's liability. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 164^165 ; Dec. Dig. « 
§ 69.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Paul Zanone, as administrator of the estate of Erank S. 
Zanone, deceased, against the Oceanic Steam Navigation Company. 
■ A verdict was directed for défendant, and plaintiff brings error. Af- 
firmed. 

Williamson & Smith (J. Boyce Smith, Jr., of counsel), for plaintiff 
in error. 

Robinson, Biddle & Benedict (Morton L,. Fearey, of counsel), for 
défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

_ COXE, Circuit Judge. On Friday, November 29, 1907, the plain- 
tiff's intestate, Frank S. Zanone, was killed on the defendant's steam- 
ship Adriatic which was lying at Pier 48, North River, New York. 
The Adriatic had arrived that morning from Europe and was pre- 
paring to discharge her cargo. Zanone had on previous occasions 
been employed as tally clerk by the défendant but he was not so em- 

•For other cases see same topio & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ployed on November 29th, although he had undoubtedly gone to the 
pier seeking and expecting employment. The plaintiff endeavored to 
establish the proposition that Zanone was legally and properly on the 
pier. It will simplify the discussion if this contention be conceded. 
The vital question is was he rightfully on the ship, for he was killed, 
not on the pier, but on the ship. The crew were engaged in Ufting a 
bridge in order to faciHtate unloading No. 5 hatch when a drag rope 
broke, permitting the bridge to swing over to where Zanone was climb- 
ing over the rail preparatory to descending a ladder, and strike him 
with such force as caused his death. How he got on the ship does not 
appear ; that he had no business there is manif est. He had not been 
employed and could not hâve been -seeking employment because the 
office where tally clerks are hired was not on the ship but on the pier. 
Nothing but idle curiosity could hâve brought him to this part of the 
ship where hazardous opérations were being carried on preparatory 
to unloading. There was no invitation, expressed or implied, to jus- 
tify his appearance at this place of danger and he therefore assumed 
ail the risks incident to the business which was being there carried on. 
His présence there was gratuitous, unexpected and could not hâve 
been foreseen without extraordinary précautions which the défendant 
was under no obligation to take. The défendant owed Zanone no duty 
except not to injure him knowingly. The rope which broke was a new 
one about five-eighths of an inch in diameter. If insufficient to do 
the work the selecting of it was the fault merely of one of the defend- 
ant's servants. In no sensé was it a fault which can be imputed to the 
défendant in an action by one who at best was a mère licensee. The 
défendant had an ample supply of rope of ail sizes both on the ship 
and on the pier and a larger and heavier one would hâve been selected 
had there been any reason to expect that the one used was defective 
or inadéquate. In short, the déplorable accident was one which could 
not hâve happened but for Zanone's action in going on the defendant's 
ship where he had no legitimate business, where opérations of a dan- 
gerous character were in progress and where his présence was not 
knowh and could not hâve been foreseen. It is unnecessary to hold 
that he was a trespasser, but he was on the ship without right and the 
défendant was under no obligation except not to injure him willfully. 
The foregoing propositions are amply sustained by the following au- 
thorities: Larmore v. Crown Point Iron Co., 101 N. Y. 391, 4 N. E. 
753, 54 Am. Rep. 718 ; Metcalfe v. Cunard S. S. Co., 147 Mass. 66, 
16 N. E. 701 ; Singleton v. Felton, 101 Fed. 526, 42 C. C. A. 57. 

After the plaintiff had rested and the motion to dismiss was being 
argued and the court was about to direct a verdict for the défendant, 
the plaintiff's counsel asked that the case be reopened to enable him 
to introduce further testimony. First, he asked to be permitted to 
introduce the lease of the pier in question and, second, to call a witness 
who had been employed as a tally clerk and who had on previous occa- 
sions gone upon the defendant's vessels while not actually engaged in 
discharging the duties of his vocation. The court declined to grant 
the motion and the plaintiff reserved an exception. A complète an- 
swer to the plaintiff's contention is that the granting of the motion was 
177 F..^58 
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discretionary and no error can be assigned based on the refusai to 
open the case. Nevertheless, we should hesitate to place our ruling 
on this ground if we were satisfied that the proposed testimony tended 
to establish the defendant's liability. As we hâve seen, it was wholly 
immaterial whether Zanone was lawfully or unlawfully on the pier as 
the accident did not occur there. The testimony of the tally clerk if it 
had been received, could not hâve changed the status of the parties. 
It was wholly insufficient to establish a custom and had no legitimate 
bearing upon any issue involved. 
The judgment is affirmed. 



THE INDEANI. 

(Circuit Court of Appeals, Second Circuit. March 7, 1910.)' 

No. 143. 

1. Shipping (8 136*)— Liability of VsssBa:, roB Injuet to Cargo— Habteb 

ACT. 

A shlpowner Is not deprived of the protection glven by section 3 of the 
Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Oomp. St. 1901, p. 
2946]) agalnst liability for Injury to cargo resultlng from a broken suc- 
tion pipe beeause it was not proved that the pipe was inspected at the 
commencement of the voyage, where it is shown that it w»e in good 
condition after the voyage commenced, that the break was new, and It 
was sufBclently accounted for by the stralnlng of the shlp during very 
rough weather on the voyage. 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. § 492; Dec. Dig. 
I 136.* 

Statutory exemptions of shlpowners from liability, see notes to Nord- 
Deutscher Lloyd v. Insurance Oo., 49 a C. A. 11 ; Balli v. New York & T. 
S. S. Co., 83 C. C. A. 294.] 

2. Shipping (§ 136*)— Liability of Vessel fob Injuby to Cargo— Fault in 

"Management of Ship." 

The tlpplng of a vessel by the head by the master while dlscharglng 
cargo for the purpose of examlnlng her propeller, and havlng nothing to 
do with the discharge of the cargo, was an act of management of the 
ship wlthln section 3 of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 
445 [U. S. Comp. St. 1901, p. 2946]), and, where the owner had complled 
wlth the requlrements of said section at the commencement of the voyage, 
neither he nor the vessel Is llable for a resultlng injury to the cargo. 

[Ed. Note. — ^F'or other cases, see Shipping, Cent Dlg. § 492; Dec. Dlg. 
J136.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4318, 4319.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Suit by Herman Pauli and Emil Rump against the 
steamship Indrani. Decree for claimant, and libelants appeal. Af- 
firmed. 

Kneeland & Harison (Lawrence Kneeland, of counsel), for appel- 
lants, 

Convers & Kirlin (J. Parker Kirlin and John M. Woolsey, of coun- 
sel), for appellee. 

Before LACOMBE, WARP, and NOYES, Circuit Judges. 

*For other cases see same topic & 9 nvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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WARD, Circuit Judge. The master of the steamshîp Indrani ly- 
ing at the Bush Terminal, Brooklyn, discharging cargo, tipped her by 
the head in order to examine her propeller. This was accompHshed by 
letting sea water through the sea cock and other intermediate valves 
into No. 1 ballast tank. Cargo was stowed over this tank and also 
in the forepeak just forward of it. It was subsequently found that 
11 feet of water had got into the forepeak and damaged cargo of the 
libelants. For the purpose of filling and pumping out the forepeak, a 
cast iron suction pipe runs into it from the engine roqm. Such pipes 
are constructed with occasional joints of lead so as to give elasticity 
and allow them some play in heavy seas. One of thèse joints was 
found to be broken in the middle showing a crack to the extent of 
about half its upper circumference. The water in tank No. 1 passed 
through this break into the forepeak. Without going into the particu- 
lars, it is enough to say that the trial judge found those in charge of 
the ship négligent in not discovering this leak when No. 1 tank was 
being filled nor for several days thereafter. 

The gênerai seaworthiness of the ship at thé beginning of the voy- 
age was established. But the libelants contend that the claimant is 
not protected by the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 
445 [U. S. Comp. St. 1901, p. 2946]) against liabiHty for the damage 
to their goods, because, first, no examination of the éuction pipe was 
proved to hâve been made within a year ; second, that the act of tip- 
ping the ship was in no way connected with the cargo, but for the 
sole benefit of the ship. The trial judge dismissed the libel, and we 
think he was right in so doing. 

On the voyage from Kobe to Shanghai the tank had been filled, and 
at Shanghai it was pumped out, but no water was found in the fore- 
peak, from which it follows that the pipe was not broken then. After 
leaving Shanghai the tank was pumped out, and very rough weather 
with head seas was encountered for the rest of the voyage. There can 
be no doubt that the pitching and straining of the steamship caused 
the break. No examination of the pipe could hâve been made in New 
York because of the cargo in No. 1 hold on top of the tank. A plain 
and satisfactory explanation of the break of the pipe on the voyage 
having been given, and there being uncontradicted testimony that the 
appearance of the break showed that it was sudden and fresh and 
not the r.esult of graduai détérioration, we cannot présume that, if an 
inspection had been made of the pipe before the voyage began, any 
indications of a coming break would hâve been discovered. 

As to the second contention, it may well be that unnecessarily taking 
a laden vessel out of the water into a dry dock is such a déviation 
as will deprive her owners of the benefit of the Harter act for damage 
to cargo there happening or of the statute giving exemption from lia- 
biHty for fire, as in the case of The Indrapura (D. C.) 171 Fed. 929. 
But, because the tipping of the ship in this case had absolutely nothing 
to do with the discharge of the cargo, we think it was an act of man- 
agement of the ship falling within the third section of the Harter act. 
The différence, as to the application of sections 1 and 3 of the statute^ 
between an act donc for the benefit of the cargo and one done for 
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the benefit of the ship was under considération in the case of The Ger- 
manie, 196 U. S. 589, 597, 35 Sup. Ct. 317, 318 (49 L. Ed. 610). Mr. 
Justice Holmes said: 

"And this considération brings to llght the limitation of the section, adopted 
by the court in The Glenoehil, and sanctioned by this court in Knott v. Bot- 
any Mills, 179 U. S. 69, 73, 74 [21 Sup. Ct. 30, 45 L. Ed. 90], to faults 'pri- 
marlly connected with the navigrtition or the management of the vessel and 
not with the cargo' (1896). Prob. 15, 19. In the case supposed the name given 
to the pigs of lead is not Important In Itself, to be sure, but may indicate a 
différence in the purpose and character of the change of place. If the primary 
purpose Is to afféct the ballast of the shlp, the change is management of the 
vessel, but if, as in view of the findlngs we must take to hâve been the case 
hère, the primary purpose is to get the cargo ashore, the fact that it also af- 
fects the trlm of the vessel does not make it the less a fault of the class whlch 
the flrst section removes from the opération of the third. We think it plaln 
that a case may occur whlch, in différent aspects, falls wlthln both sections, 
and, ff this be true, the question whlch section is to govern must be deter- 
mlned by the primary nature and object of the acts whlch cause the loss." 

The decree is affirmed, with costs. 



THE FAIiCON, 

In re HUGHES. 

(Circuit Court of Appeals, Thlrd Circuit. January 17, 1910.) 

No. 79 (1,306.) 

1. Admiealtt (§ 118*) — Review on Appeal— Pbesumption in Favoe of De- 

CBEE. 

One to whom a decree In admiralty directs the payment of a fund is 
presumptively a party to the suit, or In court as a claimant of the fund, 
and évidence is required to rebut sueh presumption, where a déniai of the 
fact Is made a basis for Impeaching the decree. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 767-769 ; Dec. 
Dlg. § lis.*] 

2. Admikaltt (§ 115*)— Review on Appeal — Questions Pbesented bt Record. 

A decree in admiralty, adjudglng a portion of the fund reallzed from 
the sale of a vessel libeled by a lienholder to the recelver in bankruptcy 
of the owner, on récitals that the vessel was in the custody of the bank- 
ruptcy court when seized, and that the recelver expended the sum allowed 
hlm for Its beneflt because of such custody, cannot be revlewed, where the 
record does not contain the évidence on whlch such récitals were based. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 743-745 ; Dec. 
Dlg. § 115.*] 

Appeal from the District Court of the United States for the District 
of New Jersey. 

Suit in admiralty by one McWilliams against the barge Falcon. 
From the decree, libelant appeals. Affirmed. 

For opinion below, see In re Hughes, 170 Fed. 809. 

Percival G. Barnard, for appellant. 
George S. Silzer, for appellee. 

Before BUFFINGTON, Circuit Judge, and McPHERSON, Dis- 
trict Judge. 

•For other cases see same topic & § numbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. B. McPHERSON, District Judge. This is an appeal from a de- 
cree in admiralty that deals with a complicated situation into the dé- 
tails of which we do not find it necessary to go. The appellant is a 
créditer holding a maritime lien against the barge Falcon, and his 
complaint is that the court has ordered a part of the fund arising from 
the sale of the vessel to be paid to the receiver (now the trustée) in 
bankruptcy of the owner, and has thus diminished his own share of the 
fund. The order objected to is based upon récitals in the decree ^hich 
déclare, in efïect, that when the barge was seized under the appel- 
lant's libel it was aiready in the custody of the bankruptcy court, that 
certain expenses directly due to such custody were afterwards incur- 
red by the receiver, and that the barge's share of thèse expenses 
amounts to the sum involved in this appeal. 

As we think, the errors assigned may be disposed of in a few words. 
The third assignment complains because the decree directs a portion of 
the fund to be paid to "a receiver in bankruptcy who is not a party 
before the admiralty court, and an entire Etranger to the proceedings 
in admiralty, and has never asked the admiralty court to protect his 
interests in any way." This assignment has nothing to support it. 
Prima facie, at least, a judicial decree does not order a fund to be 
paid to one who is neither party nor claimant, and in the présent case 
no évidence was offered to rebut this presumption. The second as- 
signment objects to "the opinion of the court upon which the final 
decree herein is drawn," in so far as that opinion holds "that any item 
of disbursement of the receiver in bankruptcy was for the benefit of 
the maritime fund realized from the sale of the Falcon in admiralty." 
The reply to this is two-fold: First, the opinion referred to was de- 
livered in the bankruptcy proceeding, and in strictness cannot be re- 
garded upon the présent appeal. But, second, if the opinion be con- 
sidered — and we hâve considered it — it appears to be simply a more 
extended statement of the fact that appears in conciser form in the de- 
cree from which the appeal is taken. The decree itself déclares that 
the receiver's disbursements were for the benefit of the barge; and, as 
no évidence has been furnished us by which the correctness of this 
statement can be tested, we are bound to accept it as true. What it 
is based upon we do not know, but we must présume the foundation to 
be adéquate. The first assignment adds nothing to the other two; 
it simply asserts in diflferent language that the appellant should not 
hâve been charged with any part of the receiver's expenses. 

The District Judge was evidently influenced throughout the whole 
proceeding — whether in bankruptcy or in admiralty — by an earnest 
désire to avoid expense and delay, and we bave no doubt that his ju;- 
djcious handling of a difficult situation resulted advantageously to 
the creditors. It was probably impossible to avoid apparent conflict 
between the bankruptcy side and the admiralty side of the court, and 
it is easy to see that technical perplexities were almost inévitable. 
Fortunately, this appeal seems to présent the only obstacle to a final 
adjustment of the numerous claims; and, as we hâve briefly indi- 
cated, this obstacle does not seem to be insurmountable. 

The decree is affirmed, at the costs of the appellant. 
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BBGKER V. EXOHANGB MUT. FIRB INS. 00. OF PENNSTLVANIA. 

(Circuit Court of Appeals, Thlrd Orcult. January 31, 1910.) 

No. 63 (1,256). 

Insubance (§ 349*) — Polict— Pebmium— Failttrb to Pat. 

iWhere a pollcy provided that, if the premlum should not be pald on or 
before January 15, 1907, it should then lapse and beeome vold wlthout 
notice to tlie insured, and that no agent of the company had power to 
walve such condition, unless the waiver was in writlng on or attached to 
the pollcy, failure to pay the premium within the time prescribed, or un- 
til after loss, forfeited the policy. In the absence of waiver. 
[Ed. Note. — For other cases, see Insurance, Dec. DIg. § 349.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Frances A. Becker against the Exchange Mutual Fire 
Insurance Company of Pennsylvania. Judgment for défendant (165 
Fed. 816), and plaintiff brings error. Affirmed. 

E. B. Seymour, for plaintiff in error. 

H. B. Gill, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. This was an action by Frances A. 
Becker against the Exchange Mutual Fire Insurance Company of 
Pennsylvania upon a fire insurance policy. The jury gave a verdict 
for $2,530.88 in favor of the plaintiff, subject to a question of law 
reserved by the trial court in accordance with the authorized practice 
in the state of Pennsylvania. Motion was then made by the défend- 
ant, also in accordance with the practice in that state, for the entry 
of judgment for the défendant notwithstanding the verdict. On con- 
sidération of the légal question involved judgment was entered for the 
défendant. The writ of error is prosecuted by the plaintiff in the court 
below. 

The policy was dated December 30, 1906. It contained the follow- 
ing provisions: 

"This policy Is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions 
as may be indorsed hereon or added hereto, and no offlcer, agent, or other 
représentative of this company shall hâve power to walve any provision or 
condition of this policy, except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto, and as to such 
provisions and conditions no officer, agent, or représentative shall hâve such 
power, or be deemed or held to bave waived such provisions or conditions, 
unless such waiver, If any, shall be wrltten upon or attached hereto; nor 
shall any privilège or permission aflfecting the Insurance under this policy 
exist or be claimed by the insured, unless so wrltten ov 

"If the assured falls to make the payment in fuU hereinbefore named (be- 
Ing the premium of $62.50), on or before the 15th day of the month succeeding 
that in whlch this pollcy Is dated, this policy shall be null and void, witbout 
any notice or other act or thing to be given or doue by the company, any- 
thlng hereinbefore to the contrary notwithstanding." 

•For other cases see same toplc & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It follows that the premium of $63.50 became due January 15, 1907. 
It was paid by the plaintiff to her own agents in New York on Febru- 
ary 8, 1907. The fire occurred on February 33, 1907. In Ihe state- 
ment of her claim the plaintiflf allèges that the premium "was tendered 
to défendant. Exchange Mutual Fire Insurance Company of Pennsyl- 
vania, or its agents, on or about the 28th day of February, 1907, and 
was accepted by it." The proofs show that the premium had not been 
paid to the insurance company, or to any of its agents, on February 37, 
1907; for on that date Arthur R. Drake, the insurance company's 
agent, wrote to the plaintiff's husband as follows : 

"Your favoT of the 25th recelved. The premium under your pollcy has not 
been paid, and therefore we are not Interested in the reported loss." 

The premium was evidently tendered to Mr. Drake after the plain- 
tifif had received this letter. Mr. Drake refused to accept it. Neither 
is there any légal proof of waiver of the provision of the policy con- 
cerning the time within which the payment should hâve been made. 
There is nothing in any of the letters ofïered in évidence by the plain- 
tifif, or in any of the other proofs, that shows, or even tends to show, 
that the plaintifï relied on any act or conduct of any agent of the 
insurer that could hâve rightfully induced the plaintiflf to believe that 
time for the payment of the premium had been extended beyond Janu- 
ary 15, 1907. By its terms the policy provided that if the premium 
should not be paid on or before January 15, 1907, it should then lapse 
and become void, without notice to the insured, and that no agent of 
the company had the power to waive that condition, unless the waiver 
should be written upon or attached to the policy. No waiver was 
written upon or attached to it. Ail its provisions, so far as the record 
shows, had their full operative efifect against the insured. 

The judgment of the Circuit Court must therefore be afi&rmed, with 
costs. 



NATIONAL CONTRACTING 00. v. SEWERAGE & WATER BOARD OF 

NEW ORLEANS. 

SEWERAGE & WATER BOARD OF NEW ORLEANS v. NATIONAL CON- 
TRACTING CO. 

(Circuit Court of Appeals, Flfth Circuit March 22, 1910.) 

No. 1,531. 

Aebitkation and Awaed (I 85*) — Right of Action to Enforce Awabd — 
Waiver. 

An agreement between the parties to an arbitration, made after the 
award, that the award should be carried out as to certain items, and that 
as to other items the party in whose favor it was made should resort to 
the courts, was not a waiver or abandonment by such party of the right 
to sue to enforce the award. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. § 
484 ; Dec. Dig. % 85.*] 

In Error and Cross-Error to the Circuit Court of the United States 
for the Eastern District of Louisiana. 

•For other cases see same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Action by the National Contracting Company against the Sewerage 
& Water Board of New Orléans. Judgment for plaintiff, from which 
both parties bring error. Reversed in part, and affirmed in part. 

Edgar H. Farrar, Ernest B. Kruttschnitt, and B. F. Jonas, for 
plaintiff in error and cross-defendant in error. 

Orner Villere, for défendant in error and cross-plaintiff in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Plaintiff's demand is based upon an award of ar- 
bitrators in its behalf and also upon a quantum meruit. 

The questions at issue are whether the award is binding, and wheth- 
er the work sued for was covered by and included within the con- 
tract between the parties. 

After considération of the case and the évidence submitted, we 
conclude that the Sewerage & Water Board of New Orléans is bound 
by the award of the arbitrators made in the case, and that the subsé- 
quent agreement between the parties, to the effect that the undisputed 
items of the award should be carried out, and that the National Con- 
tracting Company should resort to the courts on the disputed items, 
was not a waiver or abandonment by the National Contracting Com- 
pany of its right to sue to enforce the award. And we are better sat- 
isfied with this conclusion, because our investigation of the évidence 
brings us to the same resuit the arbitrators reached. 

In the court below the respective parties requested the court to give 
the gênerai charge, and thereupon the court directed a verdict in favor 
of the National Contracting Company for the filling item in the sum 
of $2,565.30, with interest from October 11, 1901, and against the 
National Contracting Company on the foundation claim, amounting to 
$13,926.83, with interest from August 26, 1901. 

From our views of the case, the direction of the verdict in favor of 
the National Contracting Company for $2,565.30 was correct; but 
the direction to find against the contracting Company on the founda- 
tion item was incorrect. 

The National Contracting Company in the lower court entered a 
remittitur of 2% per cent, on the judgment obtained in its favor and 
remits in this court 2^^ per cent, upon the amount claimed for founda- 
tion, by reason of an outside contract between the parties. 

For thèse reasons the judgment of the Circuit Court, in respect 
to the filling item in favor of the National Contracting Company for 
the net sum of $2,500.17, with légal interest from October 11, 1901, 
is affirmed; and the judgment of the court below in regard to the 
foundation item is reversed, and the cause is remanded to the Circuit 
Court, with instructions to award a new trial as to said foundation 
item, and on such trial to instruct the jury to find in favor of the 
National Contracting Company in the sum of $13,578.66, with légal 
interest from August 26, 1901. 
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JUILLAUD et al. v. BARE. 

(Circuit Court of Appeals, Second Circuit. March 10, 1910.) 

No. 125. 

1. Removal dp Causes (§ 45*) — Action by Nonbesident— Court to Which 

Cause was Removable. 

Where plaintift, a citizen of Pennsylvania, brouglit suit on contraet in 
the Suprême Court of New York against cltizens of that state, it was not 
removable to the Circuit Court of the United States sittlng in New York, 
under Bemoval Act March 3, 1875, c. 137, § 2, 18 Stat. 470, amended by 
Act March 3, 1887, c. 373, § 1, 24 Stat. 552 (U. S. Comp. St. 1901, p. 509), 
providlng that a suit pending in a state court, of which the Circuit Court 
Is given jurisdlction, may be removed by the "défendant" therein, being a 
"nonresident" of that state. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. | 89; 
Dec. Dig. § 45.*] 

2. Eemoval oï Causes (§ 111*) — Eeeoneous Removal — Jurisdiction Ac- 

QUIKED. 

Where a case was erroneously removed from a state to a fédéral court, 
the fédéral court acquired no jurisdiction, and a judgment therein would 
be reversed on a wrlt o( error, and the cause remanded, with directions 
to remand the cause to the state court. 

[Ëd. Note.— For other cases, see Removal of Causes, Cent Dig. % 239; 
Dec. Dig. § 111.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by Augustus D. Juillard and others against Daniel M. Barr, 
doing business as the Barr Manufacturing Company. Judgment for 
défendant, and plaintiffs bring error. Reversed, with directions. 

Boothby & Baldwin (John W. Boothby, of counsel), for plaintiffs in 
error. 
Epstein Bros. (J. S. Epstein, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The plaintifif, a citizen of Pennsylvania, 
brought this suit on contraet in the Suprême Court of the state of New 
York against the défendants, citizens of that state. They removed the 
cause to the Circuit Court of the United States where it was tried ,and 
a judgment entered for the plaintiff which is before us on writ of er- 
ror. Act March 3, 1875, c. 137, § 2, 18 Stat. 470, as amended by Act 
March 3, 1887, c. 373, 34 Stat. 552 (U. S- Comp. St. 1901, p. 509), pro- 
vides that a civil suit pending in a state court of which the Circuit 
Court is given jurisdiction by section 1, may be removed by the défend- 
ant or défendants therein being "nonresidents of that state." Section 
5 of the same act makes it the duty of the Circuit Court to proceed no 
further when it shall appear that such suit does not involve a contro- 
versy within its jurisdiction. As the pétition for removal states that 
the défendants are ail résidents of the state of New York, they were 
not entitled to remove and we are without jurisdiction. Martin v. 

•Por other cases see same topic & % number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Snyder, 148 U. S. 663, 13 Sup. Ct. 706, 37 L. Ed. 603 ; Freeman r. 
Butler (C. C.) 39 Fed. 1. 

The judgment is reversed and the Circuit Court directed to enter an 
order remanding the cause to the state court; costs of the Circuit 
Court and of this court to be paid by the défendants. 



liOUISVILLE & N. B. CO. V. EOBERTS. 
(Orcult Court of Appeals, Fourth carcult. February 26, 1910.) 

No. 936. 

1. Teiai. (i 352*)— Direction of Verdict— Gbounds. 

Under the fédéral practlce, It Is the dnty of the trial court to direct 
a verdict when the évidence is undlsputed, or is of such a conclusive 
character that the court would, in the exercise of a Sound judieial dis- 
crétion, be compelled to set aside a verdict rendered in opposition to it. 

[Ed. Note. — For other cases, see Trial, Dec. Dig. § 352.*] 

2. Masteb and Servant (§ 286*) — ^Action tob Injtjby to Servant— Suiti- 

ciENCT of Evidence. 

Where the only Issue In an action agalnst a rallroad company to re- 
cover for the death of an employé who was killed by the caving In of a 
trench belng dug under a flll along which both the rallroad track and a 
hlghway were constructed was on an allégation of the complaint that de- 
fendant negligently caused a train to be run over the track without glv- 
Ing warnlng thereof, and causing the flll to cave in on the décèdent, and 
the undlsputed évidence showed that no train had passed for some time 
before the cave-in, and that the same was under the hlghway at some 
distance from the rallroad track, défendant was entltled to a directed 
verdict on the ground of the insufflclency of the évidence to sustaln a 
verdict for plaintiff. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1010-1050; Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Asheville. 

Action by B. F. Roberts, administrator of the estate of John Wesley 
Roberts, deceased, against the Ivouisville & Nashville Railroad Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed. 

At or near McKays Station, in Tennessee, on May 1, 1906, décèdent,- Roberts, 
18 years of âge, and in the employ of the rallroad company for some 3 months 
prior, was engaged wlth others under Iiindsay, a section extra gang foreman, 
In constructing a second or addltlonal vladuet under a certain fill or embank- 
men't, over which the track of the railroad and a public road ran side by slde. 
To do this work required the digging of a trench across the fill somethlng 
like 50 feet In length, 4 to 5 feet in wldth, and 8 to 12 feet deep. When this 
trench had been dug some 6 to 8 feet deep, one of its sides caved in npon the 
deceased, injuring him to such extent that he died on the foUowing day. At 
the November term, 1906, in the superior court of Cherokee county, N. C, 
the plaintiff below, as administrator of the deceased, filed against the com- 
pany his complaint, alleging substantially, such death to hâve been the resuit 
of its négligence in two particulars: First, because Llndsay, chargea to be 
its vice principal, directed this trench to be dug with its sides perpendicular 
Instead of sloplng, and without supporting the same In any proper way nec- 
essary to render them safe; second, because the company caused its tr:ilns to 
run along its track above the excavation, without giving warnlng and without 
properly supporting the sides of the flll. The cause by proper proeeedings, 

*For other cases see same topic &. % ^<>umb£e in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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was removed to the Circuit Court of the United States for the Western Dis- 
trict of North Carolina, -^hereln, on August 29, 1907, an answer was flled to 
the complalnt by the company, In whlch ail négligence Is denied geuerally, 
and It is chargea that, (a) if négligence was the cause of the In Jury and death, 
it was that of decedent's fellow servant; (b) that décèdent assunied the risk 
of thls employment ; (c) negligently eontributed to his Injury and death ; 
(d) was kllled by accident whlch could not hâve been reasonably foreseen; 
and (e) that the injury and death occurred In Tennessee, and the right of 
reeovery must be governed by the laws of that state. When the case was 
called for trial and before the jury was Impaneled, the défendant moved the 
court to dismiss It, because, flrst, the complalnt on its face showed that the 
deceased was killed In Tennessee where the alleged négligence occurred, but 
did not show or allège any statute of Tennessee authorizing any cause of ac- 
tion to recover theref or ; and, second, because the f acts set f orth in the com- 
plalnt did not constitute a cause of action. Thls motion was overruled and 
exception taken. Upon trial, before the plaintifC elosed hls évidence, the 
court permltted hlm to file an amendment to the fifth paragraph of his 
complalnt Involvlng slight verbal changes, and Insertlng the words "intes- 
tate" and "when it was négligent and unsafe so to do" and "and causing 
same to cave in on" so that the complalnt as amended would charge (amend- 
ments in Itallcs) "That whlle plaintifC's intestate was so at work, as afore- 
sald, and unsuspicious of danger, the défendant company negligently caused 
its train to run along Its track above the excavation where said work was 
going on when U was négligent anâ tmsafe so to do, thereby enhancing the 
danger of causing a cave-in, and caming mme to cave in on (of) said flll with- 
out givlng warning thereof," etc. To thls amendment the défendant objected, 
insisting that It presented a new and distinct cause of action, barred by the 
statute of limitation, whlch objection was overruled and exception taken. 
Thereupon, by leave of the court, the défendant flled an amendment to its an- 
swer, pleadlng thereby the statute of limitation. When the plaintifC had in- 
troduced his évidence and rested his case, the défendant moved the court to 
instruct the jury to return a verdict In its favor, for that no négligence on its 
part had been shown by the évidence, as charged by the complalnt. Thls mo- 
tion was overruled and exception taken. In the course of the trial, when 
counsel for défendant was making the concludlng argument therein, the court 
permltted plalntiff to flle a second amendment to hls complalnt setting forth 
In exact words sections 3130, 3131, 3132, and 3134 of the statutes of Tennes- 
see (Milllken & Y. Code), relatlng to death by négligence and wrongful act. 
Eîxception was taken to thls action of the court. The trial resulted In a ver- 
dict and judgment for $2,000 in favor of the plalntiff, to the rendering of 
whlch judgment défendant excepted and sued ont thls writ of error, assign- 
ing 22 grounds therefor. 

James H. Merrimon and D. H. Blair, for plaintiff in error. 
Locke Craig and Dillard & Bell, for défendant in error. 

Before GOFF, Circuit Judge, and BOYD and DAYTON, District 
Judges. 

DAYTON, District Judge (after stating the facts as above). In the 
view which we take of this case it becomes wholly unnecessary for 
us to consider in détail the numerous assignments of error. It is suf- 
ficient for us to say that, in the fédéral practice, it is well settled that 
it is the duty of the trial court to direct a verdict when the évidence 
is undisputed, or is of such a conclusive character that the court would, 
in the exercise of a sound judicial discrétion, be compelled to set aside 
a verdict rendered in opposition to it. Travelers' Ins. Co. v. Selden, 
24 C. C. A. (Fourth Circuit) 92, 78 Fed. 285 ; Washington Mills v. 
Cox, 85 C. C. A. (Fourth Circuit) 154, 157 Fed. 634. Or, as differ- 
ently expressed, but to the same purpose, where the facts are such that 
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ail reasonable men must draw the same conclusion from them, the 
question of négligence is one of law — for the court. Grand Trunk Ry. 
Co. V. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Richmond 
& Banville R. R. Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 h. 
Ed. 642; Southern Ry. Co. v. Carroll, 71 C. C. A. (Fourth Circuit) 
88, 138 Fed. 638 ; Sealey v. Southern Ry. Co., 81 C C. A. (Fourth 
Circuit) 282, 151 Fed. 736. 

The learned judge presiding at the trial charged the jury that Lind- 
say was a fellow servant of deceased, that the company was not liable 
for the négligence involved in the manner in which he directed said 
trench to be dug, and he confined the issue solely to paragraph 5 of 
the complaint, as amended, charging the négligent running of trains 
over the fill as the direct and proximate cause of the injury and death. 
To this ruling and charge, no exception was taken, and no cross-error 
is assigned by plaintifï. 

The défendant introduced no testimony, and it is undisputed that 
deceased, with others, was engaged in digging this trench, at the time 
of the cave-in, on the side of the fill along which the county roa'd ran, 
and he was in the trench at a point near where the center of the road 
was, when the earth from the top, on one side, caved in from this road 
and injured him. It is also undisputed that the company had run an 
engine several times and one freight train over its track on this fill 
in the forenoon; that the men at work including deceased had been 
warned- of such passages of the engine and train, and each time had 
gotten out of the trench; that at about 11:30 a. m. they knocked ofï 
for dinner, returning to work about 12:30 p. m. when deceased en- 
tered the trench and in a f ew minutes af ter the cave-in occurred ; that 
the earth did not cave in from under the railroad track, but from the 
side of the trench out of the county road; that a small crack in the 
earth at this point had been noticed and called to the attention of 
Lindsay and others by one of the men immediately after the return 
from dinner; that no train or engine was crossing the fill, or had 
crossed for some time before the cave-in. 

It will be perceived that there is absolutely no direct évidence that 
the running of the engine and train over this fill caused this cave-in 
from the county road, but that, to sustain this judgment, we must hold 
it to be a case of res ipsa loquitur, of the act itself necessarily being 
négligent, and the direct and proximate cause of the decedent's injury, 
instead of other causes reasonably accounting therefor, such as his 
own act of digging in the trench under the direction of his fellow serv- 
ant, which we think from the évidence was the fact. The motion to 
direct a verdict for défendant should hâve been sustained. The judg- 
ment will theref ore be reversed and the case remandcd. 

Reversed. 
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GUAEANTY TRUST CO. OF NEW YORK v. METROPOLITAN ST. RT. 

00. et al. 

(Circuit Court of Appeals, Second Circuit February 28, 1910.) 

No. 174. 

Street Railboads (§ 55*)— Foeeclosube op Mobtgages— Decree and Obdeb 
or Sale. 

A decree af foreclosure and sale, entered on a mortgage given by a 
Street railroad company covering a number of Unes and thelr equlpment, 
considered, modified, and affirmed. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 134; 
Dec. Dig. § 55.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Guaranty Trust Company of New York against 
the Metropohtan Street Railway Company, the Morton Trust Com- 
pany, Adrian H. Johne, and Douglas Robinson, receivers, and others. 
From a decree of foreclosure (166 Fed. 569, and 168 Fed. 937), com- 
plainant and the Morton Trust Company appeal. Modified and af- 
firmed. 

Brainard Toiles, Julien T. Davies, and John C. Spooner, for Guar- 
anty Trust Co. 

Bronson Winthrop, for Morton Trust Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Arthur H. Masten, William M. Coleman, and William M. Chad- 
bourne, for receivers of Metropolitan St. Ry. Co. 

Dexter, Osborn & Fleming (Matthew Fleming, of counsel), for re- 
ceivers of New York City Ry. Co. 

James Byrne, Morgan J. O'Brien, and Charles E. Rushmore, for 
contract creditors. 

Benjamin S. Catchings, for tort creditors. 

Before WARD, Circuit Judge, and HOLT and HOUGH, District 
Judges. 

WARD, Circuit Judge. This is an appeal from a decree of fore- 
closure imder a mortgage dated February 1, 1897, from the Metro- 
politan Street Railway Company to the Guaranty Trust Company of 
New York. Many assignments of error hâve been filed by various 
parties in interest. The Morton Trust Company, trustée under a later 
mortgage dated March 21, 1902, upon the. same property, together 
with other property npt covered by the Guaranty Company's mortgage, 
objects that the decree directs the sale of certain items of property 
which it is claimed are not covered by the mortgage, viz., certain track- 
age agreements with other street railway companies and certain prop- 
erty, consisting principally of cars, electric cables and equipment, and 
stores acquired after the date of the mortgage, for use, as it is claimed, 
either wholly or partially on Hnes not covered by the complainant's 
mortgage, and fixtures on real estate covered by the mortgage to the 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Mofton Trust Company, but not covered by the complainant's mort- 
gage. We concur in the opinion of the court below (166 Fed. 569) 
that ail this property is covered by the mortgage to the complainant 
except. certain spécial work on hand, being crossings, yokes, cross- 
overs; turnouts, switches, etc., acquired solely for use on the Second 
avenue and Third avenue lines which the spécial master should not in- 
clude in the property to be sold. 

The other assignments of error concern questions of priority and dis- 
tribution which cannot be determined, and we think were not intended 
to be determined, upon this record. In order to remove ail doubt and 
to encourage the compétition of persons not already interested in the 
premises, the decree will be modified by omitting article IX and alter- 
ing certain other articles as f ollows : 

"II. That under an order made and filed hereln on June 2, 1908, receivers' 
certificates to the amount of three million flve hundred thousand dollars 
($3,500,000) of principal, dated the 15th day of June, 1908, and payable one 
year f rom date, bearing interest at the rate of 5 per cent, per annum, pay- 
able semiannually, 'hâve been duly issued and are now outstanding and un- 
pald, and that sald receivers' certiflcates are secured by a lien upon ail the 
property of the Metropolitan Street Railway Company prier to the lien of 
the said mortgage to the complainant and by a lien upon the property of the 
New York City Railway Company. Certain of the défendants claim that re- 
sort sBould be had to the property of the Metropolitan Street Railway Com- 
pany, subject to the mortgage to the complainant and to the mortgage to 
the Morton Trust Company hereinafter referred to, before resort is had to 
any other property for the payment of such certiflcates. And it Is hereby or- 
dered, adjudged, and decreed that the principal and interest of said receivers' 
certiflcates be In the flrst instance paid out of the proceeds of sale hereby 
directed to be made, but with the rights and privilèges of claiming exonéra- 
tion, contribution, or repayment or other équitable relief more speeiflcally 
conferred upon the Guaranty Trust Company as mortgagee by the seventh 
article hereof." 

"V. That an Inventory shall be prepared by the spécial master and by hlm 
flled with the clerk of this court when and as directed by this court. This 
inventory will enumerate the roUing stock of the road in the possession of 
the receivers, stating the type and character of each item and giving its num- 
ber. This Inventory will also state the number and location of the varlous 
dynamos, transformers, and eonverters, and the number of horses. The in- 
ventory shall Include such other articles of Personal property in the posses- 
sion of the receivers as In their opinion are of a value in excess of one hun- 
dred dollars each, and such addltional articles as the spécial master shall 
think It wlse to include. Such Inventory and valuation shall be advlsory 
only, and shall not, with respect to value or title or any other matter, be con- 
strued as a warranty, but ail purchases shall be deemed to be made In rell- 
ance upon the purehaser's own knowledge or Information as to the property 
purchased. The property, both real and personal, hereby directed to be sold, 
may be Inspected by Intending bidders at the sale hereunder, subject to such 
reasonable régulations as the receivers may prescribe. 

"VI. That any purchaser of the property of the Metropolitan Street Rail- 
way Company at the sale hereby decreed may satisfy and make good the bal- 
ance of his bid, above the sum required to be paid in cash, in whole or in part, 
by dellvering to the spécial master appoluted to conduct such sale bonds duly 
certifled under the mortgage mentloned in paragraph I pf this decree, or cou- 
pons thereto àppertaining, or receivers' certiflcates mentloned in paragraph 
II of this decree, which securlties, unless in negotiable form and payable to 
bearer, shall be duly endorsed or assigned in blank. Such bonds, coupons, 
or receivers' certiflcates, whether delivered to the said spécial master at the 
time of sale or subsequently, shall be received at such priée or value as shall 
be équivalent to the sum which would be payable out of the net proceeds of 
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such sale, If made for money, to the holder or holders of said bonds, coupons, 
or recelvers' certlflcates, for his or thelr just share or proportion In that char- 
acter of such net proceeds, upon a due accountlng and apportionment and dis- 
tribution of such net proceeds. If there shall be reallzed on the sfile and ap- 
plied on the purchase prlce the entire amount due upon said bonds, coupons, 
or recelvers' certlflcates, then and in that case the said bonds, coupons, and 
recelvers' certlflcates, or such of them as are so pald in full, shall be canceled 
and retalned by the spécial master; provided, that when ail said bonds and 
coupons issued under and secured by said mortgage and remainlng unpald 
shall be canceled and held by the spécial master, he may deliver them to the 
trustée of the mortgage securing the sanie, upon recelving a satisfaction 
thereof. But, If said entire amounts are not reallzed on the sale and applled 
upon the purchase prlce, the spécial master shall stamp or v?rite upon each 
bond, coupon, or certiflcate the amount whieh Is so applled, and also the 
amount of the deficleney remainlng after such application, and shall return 
such bonds, coupons, and certlflcates to the purchaser or purchasers, from 
whom the same were received. 

"VII. That the fund arlslng from the sale of the propertles above dlrected 
to be sold be applled as foUows, namely: (1) To the payment of the eosts of 
this cause and of ail proper expenses attendant upon said sale or sales, In- 
cludlng the compensation of the spécial master appolnted to make the sale, 
and to the payment also of ail charges, compensations, allowances, and dls- 
hursements of the complainant and its solicitors and counsel to the extent 
that said expenses, charges, compensations, allowances, and dlsbursements 
shall be allowed by thls court. (2) To the payment of the principal and In- 
terest of the recelvers' certlflcates hereinbefore speclflcally described in the 
second article hereof ; but, such payment having been made in the flrst In- 
stance out of the fund produced by the sale hereln dlrected, it is further or- 
dered, adjudged, and decreed that thls court reserves povrer and jurisdiction 
to entertain any application on the part of the mortgagee hereln, the Guar- 
anty Trust Company, its successor or successors, assign or asslgns, to enforce 
against any party to this cause or agalnst any property of the Metropolitan 
Street Rallway Company or the New York dty Eailway Company, now in the 
possession of this court or hereafter to corne into such possession, contribution 
towards such payment or exonération from ail or any portion of such pay- 
ment, or otherwise to obtain from any such party or any such property any 
sums of money whlch ought lawfuUy and equitably to be applled to the par- 
tial or entire discharge and payment of said recelvers' certlflcates and the 
interest acerued thereon. It Is further ordered, adjudged, and decreed (3) 
that the balance of the fund arlslng from the sale of the propertles herein- 
above described and by this deoree dlrected to be sold shall be distrlbuted, 
together with the proceeds of the sale of ail the remainlng property of the 
Metropolitan Street Rallway Company and the property of the New York 
City Rallway Company now In the iwssession of the court or hereafter to 
corne into such possession, among ail creditors, claimants, and persons inter- 
ested therein, including the oflScers of this court, thelr counsel, and the coun- 
sel of ail parties interested In the said fund, proceeds, and property for dis- 
tribution, or any part thereof, in aceordance with their respective rlghts and 
prlorities to be hereafter determlned by the court. 

"VÏII. That the property hereby dlrected to be sold shall be sold subject 
to ail taxes and assessments and to liens prlor to the aforesaid mortgage to 
the complainant, existing in favor of any person or persons, corporation or 
corporations, not a party to this cause, except such liens as are hereln speclfl- 
cally dlrected to bo paid out of the proceeds ot sale, or whlch are reserved 
for future adjudication under subdivision 3 of article VII hereof. 

"IX (formerly X). That is shall be a condition of sale of the Unes of rall- 
way, leaseliold estâtes, and parcels of land separately enumerated and dlrected 
to be sold by article IV of this decree that the purchaser shall, as a part of 
the conside'ration for such sale, and In addition to the price bid, assume ail 
peudlng uncompleted and not fully executed contracts in respect to the prop- 
erty of the Metropolitan Street Rallway Company, whether leasehold or oth- 
erwise, theretofore made by the recelvers of the New York City Railway 
Company or the recelvers of the Metropolitan Street Railway Company for 
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the opération, maintenance, and betterment of the railway System operated 
by sald receivers as a going concern, and sliall also assume liabiUty for ail 
elalms in tort, whether in suit or presented or not, arising during the period 
of opération of said railway System, by receivers appointed by this court, 
which sha]l not hâve been paid twâ discharged by said receivers at the time 
of said sale. In the eveut that said purchaser or purchasers shall refuse, 
after demands made, to perforai aiiy such contract or disçharge any such in- 
debtedness, obligation, or liability the person or persons holding the claim 
therefor may, upon 15 days' notice to said purchaser or purchasers, their 
successor or successors, assign or assigns, flle bis or their pétition in this 
court to hâve claim enforced against the property aforesaid in accordance 
with the usual practlce of this court ; and such purchaser or purchasers, and 
his or their successor or successors, assign or assigns, shall hâve the right to 
appear and make défense to any claim, debt, or demand so sought to be en- 
forced, and either party shall hâve the right to appeal from any judgment, 
decree, or order made thereon. Jurisdiction of this cause is retained by this 
court for the purpose of enf orcing the foregoing provisions of this decree ; 
and the court reserves the right to retake and resell said property in case 
the purchaser or purchasers, his or their successors or assigns, shall fail to 
comply wlth any order of the court in respect to the performance of such 
contract or the payment of such indebtedness, obligation, or liability within 
thirty days after service of a certified copy of such order. No purchaser shall 
be held personally liable under this article of the decree for any unpaid in- 
debtedness of the receivers, or for any vcork done or materials furnished un- 
der any unflnlshed contract, except such as shall hâve been done or furnished 
after the delivery of possession of the property sold to such purchaser and 
wlth his consent. Subject to that exception, the method herein provided 
for enforcing the liability of the purchaser for the unpaid indebtedness and 
other obligations of the receivers or for their unflnlshed contracts, shall be 
exclusive of ail other remédies. Said receivers shall prior to the sale here- 
under, and as soon as practlcable, flle wlth the clerk of this court and wlth 
the spécial master a statement in such détail as they shall flnd practlcable, 
showing the principal items of indebtedness, obligations, and liabilities con- 
tracted or incurred by them remalning unpaid, and a list of the chief con- 
tracts to be assumed by the purchaser hereunder, and shall within two weeks 
prior to the time of sale flle with the clerk of this court and the spécial mas- 
ter a further statement showing as deflnitely as they shaU flnd practlcable 
any additional Indebtedness, obligations, or liabilities contracted and incur- 
red and oûtstanding, and also the amount of the indebtedness, obligations, 
and liabilities included in such flrst statement which may hâve been dis- 
charged; but such statement shall be advisory only, and shall in no wise 
constitute a warranty, nor shall such statement constitute ground for a re- 
lease from any bid because of any représentation therein or omission there- 
from. 

"X (formerly XI). That ail the property directed by this decree to be sold 
shall be sold by William L. Turner, Esq., who is hereby appointed spécial 
master for that purpose, at such date as may be flxed by the court and at 
an hour to be flxed by him, at the north main entrance of the county court- 
house of the county of New York, in the city of New Tork, with power to ad- 
journ sald sale at any stage of the proceedlngs to any room in said court- 
house wBlch he may be permitted to use by the authorities having the cus- 
tody thereof, and with power to adjourn said sale from time to time to a 
future day by oral announcement at the time appointed for the sale, upon 
consent of the sollcitors for the complainant, or with the approval of the 
court, without préjudice to the notice of sale, and wlthout the necessity of 
publishing any further notice ; but the spécial master may, notwithstanding, 
glve such notice of any such adjournment by publication or otherwlse as he 
shall think fit. The spécial master shall give notice of such sale by publica- 
tion once a week for not less than four consécutive weeks in one newspaper 
of gênerai circulation prlnted and published in the city and county of Nevi^ 
York, which notice shall contain a brief gênerai description of the property 
to be sold, a statement of the time and phice of the sale, and a référence to 
this decree for a more particular description of such property, and a state- 
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ment of the terins and conditions of sale. The spécial master shall give such 
furtlier notice of such sale by publication or otherwise as he sball thlnk fit. 
Any party to this cause, or any holder of any of the bonds, coupons, or re- 
ceivers' certiflcates herein mentioned, may purchase at such sale and may 
hold the property purchased in his, its, or thelr own right, free from any 
trust or right of rédemption. 

"XI (formerly XII). That the spécial master shall Invite blds upon ail the 
property directed to be sold by this decree in one parcel as an entirety, In- 
cludiiig the interest therein of ail parties to the cause, escept such interest 
and right of resale as is expressly reserved by article IX of this decree, and 
shall provlsionally accept the bid of the highest qualifled bidder on said en- 
tire property, provided that said bid shall not be less than ten million dollars 
In cash. The spécial master shall report the bid so provisionally accepted 
to the court. 

"XII (formerly XIII). That unless the court shall otherwise direct, for just 
cause shown, upon the pétition of any person desiring to bid at such sale, no 
bids shall be received from any bidder for the entire property hereby di- 
rected to be sold, who shall not flrst deposit with the spécial master the sum 
of $100,000, elther in cash, or in a check certlfled by a national or state bank 
or trust Company situate in the city of New York. The cash or check de- 
posited by any bidder in order to qualify him to bid at the sale shall be held 
as a pledge that such bidder wlU make good his bid If accepted by the court. 
The cash or checks so deposited, except those deposited by any bidder whose 
bid shall be provisionally accepted, shall be retumed by the spécial master 
at the conclusion of the sale to the bidder or bidders from whom they were re- 
ceived. The cash or checks so deposited by any bidder or bidders whose bid 
shall be provisionally accepted as provided in this decree shall be retumed by 
the spécial master to the bidder or bidders from whom they were received, If 
such provisioual acceptance shall thereafter not be conflrmed by the court. 
The cash or check deposited by any bidder in order to qualify him to bid at 
the sale shall be forfeited and applied to the expenses of said sale and of 
the receivership of the property of Metropolitan Street Railway Company in 
the event that the said bidder shall not make good his bid. In the event that 
any successful bidder shall fail to make good his bid as the court shall direct 
upon confirmation to him of such sale, the court may order a resale of the 
property covered by such bid, and the said bidder shall be liable for ail the 
expenses thereof and for any deflciency of price realized thereon. 

"XIII (formerly XIV).' That in addition to the cash deposited upon any 
bid at the time of said sale as hereinbefore requlred, which shall be received 
as a part of the purchase price, there shall also be paid in cash by the pur- 
chaser upon the confirmation of such sale and from time to time thereafter 
such further portions of the purchase price of said property, as the court 
may direct. Ail sunis of money received upon any such sale shall be deposited 
by the spécial master in the Guaranty Trust Company of New York. The 
court reserves the right to reject any bid and to retake and resell the prop- 
erty purchased upon the failure of any purchaser to comply with the terms 
of sale or with any order of the court requirlng payment within thirty days 
after service upon such purchaser of a certlfled copy of such order. 

"XIV (formerly XV). That the euumeration in this decree or in the Inven- 
tory hereby directed to be prepared of any lease or trafflc or trackage or op- 
erating agreement, or other executory con tract, to which the Metropolitan 
Street Railway Company, or any of its constituent companies, is a party, or 
by which it may in any manner be tK)und, shall not be deemed to constitute 
an adoption of such lease, agreement, or contract by the court or by the re- 
celvers, and the court reserves the right, notwithstanding this decree, or any 
sale hereunder, from time to time to direct the receivers whether or not to 
adopt any such lease, agreement, or contract. At any time after confirmation 
of the sale, and before delivery of possession to the purchaser of the prop- 
erty affected by any such lease, agreement, or contract, the court will direct 
the receivers to take such actioij in respect to the adoption or nonadoption 
of any such lease, agreement, or contract as may be requested by the ac- 
cepted bidder for the same or the property afCected thereby, upon receiving 
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such Indemnity as the court shall deem necessary for the protection of the 
receiverB. Aïiy purchaser or purchasers of the entire property directed to 
be sold fcy this decree shall be allowed one year from the date of confirmation 
within whlch to elect to adopt and continue in force or to refuse to adopt any 
lease, traffle, or traekage or operating agreement, or other executory contract, 
wliich may be included in the property sold or may constitute an incident 
or appurtenance thereof. Such élection shall be made by an instrument in 
writlng subseribed by such purchaser or purchasers, and flled in the office of 
the clerk oï thIs court, and no eonduct or user of rlghts by any purchaser 
or purchasers, within such period of one year, unaccompanled by the flling 
of such written instrument, shall be deemed to conclude the purchaser or 
purchasers in respect of such élection. In the event of the failure by such 
purchaser or purchasers to flle a statement of élection to refuse to adopt any 
such contract within the period of one year above allowed, he or they shall 
be deemed to hâve elected to adopt such contract, and to accept the same as 
part of the property purchased. In the event that such purchaser or pur- 
chasers shall elect not to adopt any such lease, trafic, or traekage or operat- 
ing agreement or other executory contract, he shall reassign and retransfer 
ail hls right, tltle, and Interest in the same to Metropolitan Street Railway 
Company or its reeeivers or assigns, without déduction, however, from the 
sum paid or payable by him on account of hls purchase thereof. Pending 
such élection by such purchaser or purchasers, Metropolitan Street Railway 
Company or its reeeivers or assigns shall hâve the right to make any pay- 
ments whlch may be necessary to be made in order to préserve the rlghts 
acquired under such lease, trafiBc, or traekage or operating agreement or 
other executory contract, and any such payment so made by Metropolitan 
Street Railway Company, Its reeeivers or assigns, shall be repaid to Metro- 
politan Street Railway Company, Its reeeivers or assigns, by the said pur- 
chaser or purchasers, and such repayment shall be enforceable against sald 
purchaser in the manner specifled in paragraph X hereof. The court reserves 
power to direct the payment by the purchaser or by the reeeivers of such 
amounts as shall be found to be équitable upon an accounting or otherwlse 
in respect to any lease, traffle, or traekage or operating agreement which the 
purchaser hereunder shall elect not to adopt, or whlch he shall require the 
reeeivers to elect not to adopt, and Jurisdlction. over the property hereby di- 
rected to be sold is reserved to enforce such payment." 

Article XVI becomes article XV. Article IXVII becomes article 
XVI. Article XVIII becomes article XVII. Article XIX becomes 
article XVIII. 

With a view to prevenj: any avoidable misunderstandings the parties 
are invited to prépare and serve on each other within one week from 
the date of the handing down of this opinion, and to submit to the 
court within five days thereafter, any suggestions they think proper 
to make as to the wording of the mandate. The October term of this 
court will be extended until after the complète exécution of the pro- 
visions of the decree appealed from and of any modification thereof. 

The decree, as modified, is affirmed ; no costs of this court to any 
party ; the printing of the record to be paid out of the fund. 
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MORTON TRUST 00. et al. v. STANDARD STEEL CAR CO. 

(Circuit Court of Appeals, Third Circuit. February 15, 1910.) 

No. 87 (1,289). 

1. Patents (§ 28.3*)— SxriT va Equitt fob Infeingement— Défenses. 

TSe défendant, in a suit In equity to enjoin the infrlngement of a patent 
is not entitled to a dismissal of tlie bill on the ground tliat on notice of 
the patent by commencement of the suit it dlsmantled the alleged infring- 
Ing machine and had not slnce infringed, where it not only failed to al- 
lège in Its answer that It did not hâve other and prior notice of the 
patent, but contested its validity by allégations and proofs, which was 
in effect an assertion of its right to use such machine, and entitles com- 
plalnant to an injunction on a finding of validity and inf ringement by the 
discarded machine. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 283.*] 

2. Patents (§ 328*)— Invention— Bending Machine. 

The Flinn patent, No. 736,834, for a bending machine, covers a new 
combinatlon of éléments in a machine, which is a marked improvement 
over any in the prior art, and discloses patentable invention. 
8. Patents (§ 312*)— Suit fob Infeingement— Pboop of Infeingement. 

A combinatlon clalm of a patent is never Infringed, excépt by the use 
of that which embodies every élément of the combinatlon, or its équiva- 
lent; and where the patent covers a complicated machine, infrlngement 
cannot be found alone on a blue print of the alleged infringing machine, 
Introdueed in évidence wlthout explanatlon. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 312.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Suit in equity by the Morton Trust Company and the Presscd Steel 
Car Company against the Standard Steel Car Company. Decree for 
défendant (171 Fed. 672), and complainants appeal. Reversed. 

Harry A. Knight and Cyrus N. Andersen, for appellants. 
Robert D. Totten, for appellee. 

Before GRAY and LANNING, Circuit Judges, and McPHER- 
SON, District Judge. 

LANNING, Circuit Judge. The patent in suit, No. 736,834, is for 
an improvement in bending machines, and was granted August 18, 
1903, to Pressed Steel Car Company, assignée of Christopher Flinn. 
The bill of complaint was dismissed by_ the decree of the Circuit Court, 
and the défendant, the appellee hère, insists that the decree should be 
afiSrmed, on the ground that the proofs show that, immediately upon 
receiving notice of the patent, which was by the commencement of 
this suit only, it dismantled the machine it had been using, and bas 
not since used any machine embodying any of the combinations de- 
scribed in the claims of the patent. If the defendant's answer had set 
up as the sole défense no notice other than that contained in the bill 
of complaint, and that immediately upon the commencement of the 
suit it had dismantled the machine it had been using, the contention 
might, perhaps, be good. But not only is the answer silent as to the 

>For other cases see same topic & i numbek in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe* 
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dismantling act, but it contains assertions that the défendant has a 
license to do the thing complained of, that the patent was fraudulently 
obtained, and that it is invalid for want of patentable novelty. 

One of the contentions on the proofs in the court below was that 
the patent is invalid. That contention was in effect an assertion of its 
right to résume the use of the alleged infringing machine. In such 
a case, if the patent be valid, the complainant is entitled to an injunc- 
tion, though he may not be entitled to an accounting for profits and 
damages. The Circuit Court, however, does not seem to hâve dis- 
niissed the bill on the ground above mentioned. While the decree 
does not state any spécifie reason for the dismissal, the opinion (171 
Fed. 673) shows the conclusion of the court to hâve been that the com- 
binations of the patent were the resuit of mère mechanical skill, and 
not of inventive genius. It is to that question, therefore, that we must 
address our attention. 

The claims of the patent are : 

"1. À bending machine, for use in connection with a blank, comprising es- 
sentially a table provided wlth transverse grooves, a head-block thereon, and 
a pressure-cylinder mounted upon said table and pivotally secured in one of 
said grooves and adjustable therein transversely of the table, clamps to bold 
the cylinder in adjusted position, a piston in said cylinder, and a former car- 
ried by said piston and adapted to act upon the blank at that portion thereof 
adjacent to whlch it has been placed by the pivotai and transverse adjust- 
ment of the cylinder, to bend said blank into shape. 

"2. A bending machine, having a table provided with transverse grooves, 
a pressure-cylinder pivotally mounted upon said table and movable longitu- 
dinally in one of said grooves, clamps to hold the cylinder In adjusted posi- 
tion, a piston for said cylinder, a former mounted upon said piston, and 
means to secure the blank in position to be acted upon by the former, sub- 
stantially as descrlbed. 

"3. A bending machine, having a table provided wlth transverse grooves, 
a pressure-cylinder mounted upon said table and adjustably secured in one 
of said grooves, clamps engaging the other grooves and the cylinder to flx 
the cylinder in adjusted position, a former actuated by said cylinder, and a 
head-block on the table." 

It is not suggested that any of the combinations of mechanical élé- 
ments described in thèse claims is to be found in the prior bending 
machine art, or, indeed, in the prior art of any other branch of me- 
chanics. The argument on behalf of the défendant, as to the validity 
of the patent, relates principally to the movable, adjustable feature of 
the pressure-cylinder. In their brief counsel say: 

"The single question of invention, by which the validity of the patent is 
to be tested, is therefore limited to the question whether the use of old ad- 
justlng means, well known in many différent machines, is patentable when 
applied to the adjustment of such a cylinder." 

We cannot overlook the fact, however, that the claims are combina- 
tion claims, containing, besides the adjustable cylinder, several other 
éléments. The machine described in the patent is used in bending 
pipes or tubes required in the construction of cars and locomotives. 
There are bending machines in the prior art; but if the combination 
of éléments described in the patent in suit furnishes a machine that 
bends pipes and tubes in a more rapid, economical, efficient, or advan- 
tageous way than any of the machines of the prior art, it is an im- 
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portant fa et in solving the question of the validity of the patent. That 
it does se is not denied. The adjustability of the cyhnder is certa^nly 
a most important feature of the combination, and the method by which 
it is adjusted is old. But that method had never before been appHed 
to a bending machine, and the adjustable cylinder is but a single élé- 
ment in the combination. If there was invention at ail, it is to be 
fo'md in the conception of the machine as a whole — as a combination 
of its several éléments — and not merely in the means by which the 
cylinder can be adjusted to its required work. That conception, it 
seems to us, involved more than mère mechanical skill. Reduced to 
practical use, it shows us a machine admittedly a marked improvement 
upon anything that preceded it. After giving careful attention to the 
record and the arguments, we hâve concluded that the patent should be 
sustained. 

It is satisfactorily proyen, however, that there was no notice of the 
patent given in conformity with section 4900, Rev. St. (U. S- Comp. 
St. 1901, p. 3388). The first notice the défendant had of the existence 
of the patent was by the commencement of the suit. It immediately 
ceased using the inf ringing machine and dismantled it. The last item 
of proof in the case is a blue print of the machine which the défendant 
is now using. It was voluntarily submitted to the complainants by 
the défendant, and was ofïered in évidence by the complainants as they 
closed their rebuttal proofs. The counsel for the complainants con- 
tend that it shows continued infringement by the défendant. There 
is not a line of testimony explaining the exhibit. It is a complicated 
drawing, and it would be highly presumptuous in us to say it shows 
infringement. A combination claim is never infringed, except by the 
use of that which embodies every élément of the combination or its 
équivalent. The burden of proof was on the complainants. ■ Infringe- 
ment cannot be found on the blue print alone. It follows that the 
complainants are not entitled to an accounting. 

The decree of the Circuit Court will be reversed, and the record re- 
manded, with instructions to enter a decree adjudging the patent to be 
valid, and awarding a permanent injunction against future infringe- 
ment. The complainants are entitled to costs in both courts. 



INTERNATIONAL TIME EECORDING (30. v. W. H. BUNDT RBOORD- 

ING C50. 

(Circuit Court of Appeals, Second Circuit. Mareh 7, 1910.) 

No. 152. 

Patents (§ 328*) — Invention— Wokkman's Time Recoedee. 

The Bundy patent, No. 671,129, for a workman's time recorder, Is vold 
for lack of invention in view of prior déviées in tlie same and analogous 
arts. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

♦For otlier cases see same topic & § ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Suit in equity by the International Time Recording Company against 
the W. H. Bundy Reàording Company. Decree for défendant (167 
Fed. 329), and complainant appeals. Affirmed. 

Dmry W. Cooper and John C. Kerr, for appellant. 
Frederick G. Bodell, W. F. Hall, and Arthur E. Parsons, for ap- 
pellèe. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

. LACOMBE, Circuit Judge. The patent relates to time recorders 
adapted to raake an impression of the time upon a removable card or 
other suitable record surface. The apparatus is of the type considered 
by this court in International Time Recorder Co. v. W. H. Bundy 
Recording Co., 159 Fed. 464, 86 C. C. A. 494. It is operated by the 
workman, who inserts his individual card in a réceptacle, pushing it 
down till its lower edge rests upon an abutment which moves upward 
£it fixed intervais of time, and then by moving an operating handle re- 
ieases the printing devices, so that an impression is made on the card 
at the proper place. The object of the patent is "to provide means for 
preventing the actuation of the impression mechanism until after the 
car4 * * * has been properly inserted in the machine and for re- 
leasing the impression mechanism when the card * * * has been 
properly inserted to permit a record to be made upon the card." The 
machine is very fully described in the opinion of the Circuit Court, 
which may be referred to for ail détails. Suffice to say that a stop is 
interposed normally in the path of the operating handle so that the lat- 
ter çannot be moved until it is released by shifting the position of the 
stop. Such release is efïected by the pressure of the lower edge — or 
part of the lower edge — of the card upon a latch located on the top of 
the movable abutrrient. In order to insure the placing of the card in 
correct position before it contacts with the latch, there is a rigid pro- 
jection on top of the abutment which will prevent the descent of the 
card, unless the latter is in proper position. When in proper position 
a cut-out portion of the lower edge of the card registers with the rigid 
projection, straddling it, and thus allowing the rest of the lower edge 
to descend far enough to contact with the latch and the movable abut- 
ment. 

, The claims relied upon are for the combination of various parts; 
but the expert for complainant concèdes that the prior art discloses 
the movable stop, its connections with the latch, and the latch itself 
located on the abutment so as to effect release when pressed upon by 
the lower edge of the card. Ail there is lef t on which to base the pat- 
ent is the arranging of the contour of the card so that in ail positions 
pxcept the correct one it cannot pass an obstacle in its path, but when 
in correct position will pass by the obstacle. 

A prior patent (Gale and others. No. 456,650) for a car-mileage indi- 
catpr shows a similar arrangement for securing the insertion of a 
recording card in a réceptacle so that it can be fully inserted therein 
only when a cut-out portion of its contour registers with a fixed ob- 
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stacle. Thèse are analogous arts, and we cannot find invention in the 
mère adaption of the eut card of the Gale indicator to the réceptacle 
of the time recorder. 
The decree is affirmed, with costs. 



JACOBS MFG. CO. v. T. B. ALMOND MFG. CO. 

(Circuit Court o£ Appeals, Second Circuit March 7, 1910.) 

No. 170. 

1. Patents (§ 39*) — Invention— Application to Use in DarrEBENT Aet. 

To add teeth and a key wlth eogs to effect motion of the operatlng 
sieeve of a drill-ehuck, Instead of using the Angers or a spanner, as prevlr 
ously done, does not involve patentable Invention when such method of 
imparting motion was well known and used in many arts, although tlie 
device was one of utility. 

[Ed. Note. — For other cases, see Patents, Cent. Dig; § 46; Dec. Dig. 
§ 39.*] 

2. Patents (§ 328*) — Invention— Deill-Chuck. 

The Jacobs patent. No. 709,014, for a drill-chuck, held vold for lack of 
Invention. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

Suit in equity by the Jacobs Manufacturing Company against the 
T. R. Almond Manufacturing Company. Decree for défendant, and 
complainant appeals. Affirmed. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, Eastern District of New York, dismissing the bill in an equity 
suit brought to enjoin the alleged infringement of United States 
patent No. 709,014, issued September 16, 1903, to Arthur I. Jacobs for 
a drill-chuck. A "chuck" is a device for holding a tool. It com- 
prises several jaws which are opened to receive the tool and then closed 
on said tool to grip the same securely. The chuck described in the 
patent belongs to the type known as "sieeve chucks," in which the parts 
are operated by revolving a sieeve around the chuck. The Circuit 
Court held the patent invalid for want of invention. 169 Fed. 134. 

George A. Hoffman (Héath Sutherland, of counsel), for appellant. 
Arthur von Briesen and Hans von Briesen, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The opinion of Judge Chatfield sets forth the 
facts with sufficient fullness. It is not necessary to repeat them. A 
brief statement of our conclusions is sufficient. 

In 1876 Almond patented a chuck which commended itself to the 
trade and commanded a good market during the life of the patent.. 
It was operated by revolving a sieeve in one or the other direction. 
Nothing was said in the patent as to how it should be thus revolved. 
In practice this was done either by the unaided fingers, the sieeve being 

•For other cases see same topic & § numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



936 177 FEDERAL KEPORTEK. 

roughened to allow them to grip it, or a spanner was inserted in a hole 
in the sleeve, and a better purchase thus obtained. The patent in suit 
describes a chuck identical with the Almond with the addition of teeth 
to the tdge of the sleeve, thèse teeth being- adapted to mesh with the 
teeth of a key which may be used to operate the chuck, the end of the 
key being inserted in one or other of several holes in the body of the 
chuck. The spécification does not indicate how much is new, or what 
is the improvement on the old art. The claims would indicate that the 
entire device was the product of Jacobs. It is fairly obnoxious to the 
criticism expressed of a similar obscure and misleading patent in Ev- 
ans V. Eaton, 7 Wheat. 356, 5 L,. Ed. 473. But passing that technical 
objection we hâve the question : Is it invention entitling a person to 
the monopoly of a patent to add teeth and a key with cogs to effect 
motion to the operating sleeve of a drill-chuck — when such device for 
imparting motion is well known in many arts, and in this very art had 
been applied to move the operating parts of chucks of another type 
(as in Whiton and Washburn) ? We are clearly of the opinion that it 
is not and do not find the circumstance that the improvement has had 
large sales persuasive to the contrary. The toothed key is, no doubt, 
bought because it is more useful and convenient than the fingers or 
a spanner; but utility alone is not enough to establish invention. 

Much is said in argument of the "Jacobs chuck" making better sales 
and being substituted in many workshops for the "Almond chuck." 
This is not quite accurate. What complainant is selling is in reahty 
the Almond chuck — a Chinese copy of the old one which the trade has 
known favorably for many years. It is equally well made and sells 
as cheaply; indeed, there is some évidence from which it might be 
inferred that a larger discount is offered to the trade. It is not 
surprising that the trade prefers to get the Almond chuck operated 
with a toothed key rather than the same chuck operated with a span- 
ner; but that fact alone does not establish invention. 

The decree is affirmed, with costs. 



CHOSTKOV et al. v. CITY OF PITTSBURGH et aL 

(CSrcult Court, W. D. Pennsylvania, March 24, 1910.) 

No. 12. 

1. MUNICIPAI, COEPOBATIONS (§ 112*) ORDINANCES— TiTLE— giNGULAE SUB- 

JHCT. 

Pittsburgh City Ordinance, No. 245, enacted September 25, 1909, au- 
tborizing submissloû to the electors of the question of increaslng the 
clty's Indebtedness in an amount not exceeding $6,775,000 for certain 
specifled purposes, did not violate Act Pa. May 23, 1874 (P. L. 231) § 3. 
as containing a plurality of subjects not clearly expressed in Its tltle. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
112.*] 

2. Municipal Cokpobations (§ 918*)~Citt Debt Limit— Election. 

An ordinance submitting to the electors the question of increasing the 
city's indebtedness was not Invalid under the Pennsylvania law for fail- 

*For other cases seo same toplc & § numbisb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ure to authorize the electors to vote on the application of the moneys to 
be realized by the increase of the debt. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
918.*] 
S. Municipal Cîobpoeations (| 918*)— Citx's Indebtbdnkss— Extension- 
Election— Notice. 

Wlere a notice of élection to authorize an extension of a city's In- 
debtedness eorrectiy stated the percentage in figures as 953+ of 1 per cent.. 
It was not fatally defective because the amount in words was erroneousiy 
stated as "nine hundred fifty-three ten thousandths of one per centum 
plus," it appearlng, also, that there was no statute requlring that the 
percentage shall appear on the ballot. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. I 
918.*] 

4. Municipal Cobpobations (§ 918*)— Indebtedness— Inceease— Bîlection. 

Neither the Pennsylvania Constitution nor Act Pa. April 20, 1874 (P. 
L. 66) § 3, as amended by Act June 9, 1891 (P. L. 252) § 1, as amended 
by Act May 1, 1909 (P. L. 317), providing for an élection to authorize 
an extension of a city's indebtedness, requires that the elector shall pass 
on the purpose of the contemplated loan. 

[Ed. Note. — FoT other cases, see Municipal Corporations, Dec. Dig. I 
918.*] 

5. Municipal Corporations (§ 918*)— Municipal Indebtedness— Inceease— 

Election Ballot. 

Whether municipal Indebtedness should be Increased was properly 
prlnted on the gênerai ballot to be voted at the élection at whieh the 
question was submitted In the form prescribed by Act Pa. Aprll 29, 1903 
(P. L. 338), notwithstanding Act May 1, 1909 (P. h. 317), relatlng to the 
same subject. 

[Ed. Note.— For other cases, see Municipal Corporations, Dec. Dig. f 
918.* 

Constitutional and statutory limitations of municipal indebtedness, see 
note to City of Helena v. Mills, 36 C. C. A. 6.] 

6. Municipal Corporations (§ 918*)— Statutes— Increase op Indebtedness— 

Ballot. 

Act Pa. June 12, 1893 (P. L. 454) § 3, providing that, where it is neces- 
sary to obtain the assent of electors to a city bond issue, the question of 
increaslng the city's debt shall be so submitted that the electors may 
vote for or against a bond issue for the iniprovement of any particular 
slreet or alley, separately and apart from the question of increaslng the 
Indebtedness for the improvement of any other street or alley, Is a spé- 
cifie act providing a System for street improvements and for increaslng 
the city's Indebtedness by issuing bonds and eollectlng the cost of the im- 
provement from the property benefited by a spécial assessment and bas 
no application to the Increase of municipal Indebtedness, generally as 
provlded by Act Pa. April 20, 1874 (P. L. 65), and its amendments and 
suppléments. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. g 
918.*] 

7. Municipal Corporations (§ 323*) — Improvements— Estimate of Cost— 

Taxpatebs' Suit. 

Where a city had power to construct a certain improvement in the 
exercise of discrétion, a taxpayer could not enjoin the proceedings be- 
cause the cost would exceed the city's estimate, nor because the pro- 
posed Improvement was unnecessary. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent Dig. S 
842 ; Dec. Dig. § 323.*] 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. Municipal Cobpobations (§ 918*) — Debt Limit— Increase. 

Where a city's debt llmit is more than 2 per cent, of the assessed value 
of its taxable property, and part of the debt bas been authorized by vote 
of tbe electors, such part may be deducted from the gross amount, and 
the remainder, if under 2 per cent, may be Increased to tbat amount 
wlthout spécial authorizatlon by the electors. 

. [Ed. Note. — For other cases, see Municipal Corporations, Dec. Dlg. | 
. 918.*] 

9. Municipal Cobpobations (§ 994*)— Impbovements— Taxpayebs' Suit. 

A taxpayer could net maintain a suit to enjoin the clty from increasing 
its indebtedness to pay for certain improvements on the theory tbat the 
board of assessors was illegally constituted and not authorized to assess 
complalnant's land for taxes for the proposed indebtedness, quo war- 
rante being the only remedy in Pennsylvania to try title to office. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
994.*] 

In Equity. Taxpayers' bill by Sarah Chostkov and others against 
tlie City of Pittsburgli and others. On demurrer to bill. Sustained. 

Frank H. Kerr and A. E. Anderson, for plaintiff. 
Chas. A. O'Brien, City Sol., for défendant. 

; ORR, District Judge. The plaintiff, who is a citizen of the state of 
Ohio, has filed a bill as a taxpayer of the city of Pittsburgh, to restrain 
the city and the officers thereof from issuing bonds to secure an in- 
crease of. the city's debt. Plaintiff has sought the jurisdiction of this 
court not because of the involution of any fédéral question, but solely 
because of the diversity of the citizenship of the plaintiff and the 
défendants. Relief is sought not because of any alleged want of 
power in the city to increase its debt and to issue bonds, but because, 
as is alleged, the défendants hâve failed to comply with certain con- 
stitutionaï and statutory provisions by which such power became vested 
in and should be exercised by the municipality. 

Briefly, the plaintiff contends (a) that the city ordinance providing 
for the submission to a vote of the people of the question of increasing 
the indebtedness is invalid; (b) that the notice of such élection con- 
tained a material error; (c) that the élection was not conducted in 
the manner prescribed by law; (d) that the cost of removing the hump 
will greatly exceed the city's estimate and the portion of the proposed 
indebtedness intended to be applied thereto, and that such excess will 
cause a debt in excèss of the constitutional limit ; (e) that the board of 
assessors is illegally constituted, and cannot assess the taxpayers' land 
for taxes for the proposed indebtedness. In the considération of thèse 
several contentions hereafter the material facts on which plaintiff re- 
lies will appear. The demurrer filed by the défendants dénies that any 
act or contemplated act on the part of the défendants requires the inter- 
férence of the court ; that no right of the plaintiff as a taxpayer has 
been violated; and further insist that the bill is multifarious. 
■ At the odtstart the provisions of the Constitution of Pennsylvania 
relating to municipal indebtedness should be noted. Section 8 oî ar- 
ticle 9 provides that the debt of a municipality shall never exceed 7 
per centum upon the assessed value of the taxable property therein, 

«For other cases see eame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Reti'r Indexes 
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and that it shall not exceed 3 per centum, "without the assetit of the 
electors thereof at a public élection in such manner as shall be provided 
by law." Section 10 of article 9 provides that such municipality, at or 
before the time of increasing its debt, shall "provide for the collection 
of an annual tax sufïicient to pay the interest and also the principal 
thereof within thirty years." Section 4 of article 8 of the same Con- 
stitution provides that ail élections shall be by ballot or by such other 
method as may be prescribed by law. 

The city of Pittsburgh is a city of the second class in Pennsylvania, 
and as such is specifically subject to ail the provisions of an act of the 
General Assembly of that state, approved March 7, 1901 (P. L. 20), 
and commonly known in Pittsburgh as the "City Charter." By this 
act the city is empowered to enact ordinances for the purpose of bor- 
rowing money on the crédit of the city, and of pledging the crédit 
and revenue thereof for the payment of the same to the limits, and in 
the manner expressed in the constitutional provisions aforesaid. In 
pursuance of the powers thus possessed, the city on September 25, 
1909, duly enacted an ordinance, of which the following is'the title: 

"No. 245. An ordinance authorizing the submission to a vote of the electors 
of the city of Pittsburgh the question of increasing the indebtedness of said 
city in an amount not exceeding six million, seven hundred and seventy-five 
thousand ($6,775,000.00) dollars, for the following purposes, to wlt, $3,000,000.- 
00 thereof for additions and Improvements to the plant and System used in 
the supply and distribution of water ; $1,500,000.00 thereof for the regrading, 
repaving and otherwise improving the streets of said city ; $700,000.00 there- 
of for the purchase and Improvement of parks and public playgrounds; 
$300,000.00 thereof for the acqulrement of public toU bridges crosslng the 
Allegheny river ; $850,000.00 thereof for the construction and reconstruction 
of public bridges and sewers; $75,000.00 thereof for the construction of a 
bridge on the line of Southern avenue; .$2.50,000.00 thereof for the purchase 
of land and the construction of a Tuberculosls Hospltal ; and $100,000.00 
thereof for gàrbage and rubbish disposai or incinération." 

(a) Plaintiff's first contention that this ordinance iS invalid is based 
on two grcHinds : First, that it violâtes section 3 of the act of Assembly 
of Pennsylvania approved May 23, 1874 (P. L. 231), which provides 
that no ordinance shall be passed by city councils "containing morei 
than one subject which shall be clearly expressed in its title. Second, 
that it deprives the electors of a right to vote upon the several in- 
tended applications of portions of the moneys derived from such in- 
crease. There is nothing in the ordinance which is not expressed in 
its title. There is nothing in the title but the one subject; that is, the 
increase of debt to the amount of $6,775,000 to meet the expense of cer- 
tain contemplated improvements therein mentioned. The ordinance 
does not prétend to authorize those improvements, but only to provide 
for a definite increase of the city's debt. There is but one subject, 
and that is clearly expressed in the title. Nor is the ordinance void 
because it does not provide that the electors shall vote upon the ap- 
plication of the moneys to be realized by the increase of the city's debt. 
Thèse views are expressly held by the courts of last resort in Penn- 
sylvania. Morrellville B.orough's Annexation, 7 Pa. Super. Ct. 532: 
Barr v. Philadelphia, 191 Pa. 438, 43 Atl. 335 ; Major v. Aldan Bor- 
ough, 209 Pa. 247, 58 Atl. 490. That such views not being plàinly 
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wrong should be respected by this court is clear from abundance of 
authority. One of the late cases on the subject is Welch v. Swasey, 
214 U. S. 91-106, 29 Sup. Ct. 567, 53 L. Ed. 933. 

(b) Plaintiff's second contention is that the notice of élection was 
insufïicient in that there was a material error in stating the percentage 
of the proposed increase. The Pennsylvania Act of April 20, 1874 
(P. L. 66) § 3, as amended by Act June 9, 1891 (P. L. 252) § 1, as 
amended by Act May 1, 1909 (P. L. 317), provides as f ollows : 

"The Indebtedness of any eounty, clty • • * may be authorized to be 
Increased to an amount exceedlng two per centum, and net exceedlng seveii 
par centum, upon the last preceding assessed valuation of the taxable prop- 
erty therein, with the assent of the electors thereof, duly obtalned at a pub- 
lic élection to be held in said district or munieipality. Whenever the cor- 
porate authorities of any eounty, clty * « * by their ordlnance or vote 
shall bave signified a désire to make such increase of Indebtedness, tbey shall 
give notice * • * of an élection to be held at the place or places of hold- 
ing the municipal élections * * * on a day to be by them flxed, for the 
purpose of obtaining the assent of the electors thereof to such increase of in- 
debtedness. Said notice shall contain a statement of the amount of the last 
assessed valuation, of the amount of the exlsting debt, of the amount and 
percentage of the proposed increase, and for the purposes for which the in- 
debtedness is to be increased. Such élection shall be held at the place, time 
and under the same régulations as provided by law for the holding of mu- 
nicipal élections, and it shall be the duty of the inspectors of such élections 
to reçoive tickets, and to deposlt said tickets in a box provided for that pur- 
pose, as is provided by law In regard to other tickets reeeived at said élec- 
tion ; and the tickets so reeeived shall be counted and a retum thereof made 
to the clerk of the court of quarter sessions of the proper eounty. * * * 
In receiving and counting, and in making returns of the votes cast, the in- 
spectors, judges, and clerks of said élection shall be governed by the laws of 
this commonwealth regulating municipal élections." 

The notice given by the city of the élection apparently contained ail 
the information required by said législation to be given/ The "per- 
centage" was stated in words as "nine hundred fifty-three ten thou- 
sandths of bne per centum plus," instead of "nine hundred fifty-three 
one thousandths of one per centum plus," which it should Jiave been. 
It was stated in figures correctly. That variation would be apparent to 
the voter who carefully studied the notice. Such voter had before 
him a correct statement of the amount of the proposed increase and 
the amount of the last assessed valuation, from which only the correct 
percentage can be ascertained. The careless reader of the notice 
would observe the figures. It is true that in commercial transactions 
as a gênerai rule the law is that words control the figures, yet per- 
centage is more often expressed in figures than in words. Another 
reason why such variation is immaterial is that the material thing 
which is submitted to the voters is the mère question of the amount 
of the increase in dollars and cents. In no act of Pennsylvania was 
it ever provided that the percentage shall appear upon the ballot which 
is a direct and final notice to the elector. 

(c) Plaintiflf's third contention is that the élection was not conducted 
in the manner prescribed by law in that no tickets were provided at 
the polling places .whereon the electors could express their assent to? 
or dissent from any of the several purposes or the proposed increase 
as a whole, but that the question as a whole was unlawfully printed on 
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the gênerai ballot used at the gênerai élection which took place at the 
time of the vote upon the increase of the debt. What has been said 
above with respect to plaititiff's second objection to the ordinance pro- 
viding for the élection is applicable to the first part of this objection to 
the élection. Neither the constitution nor any statute of Pennsylvania 
provides that the elector shall pass upon the purpose of the loan. The 
statutory provision that the purpose and amount of the increase shall 
be written or printed upon the inside of the ticket is simply for the 
information of the voter that he may vote intelligently on the question 
submitted. Major v. Aldan Borough, supra. 

But little considération is needed to arrive at the conclusion that the 
question was properly printed upon the gênerai ballot. If it were not 
for the act of May 1, 1909 (P. L. 317), there could be no question 
abcut it, because on April 13, 1909, the Suprême Court of Pennsylvania 
in McLaughlin v. Summithill Borough, 234 Pa. 425, 73 Atl. 975, ex- 
pressly decided that the ballots to be used at an élection to ascertain 
whether a municipal indebtedness should be increased must be officiai 
ballots and must be in the form prescribed by the act of April 29, 1903 
(P. h. 338), called the "General Ballot Act." The portions of the act 
last mentioned necessary for présent considération are the following: 

"Whenever the approval of a constitutlonal amendment, or other ques- 
tion, is submitted to a vote of the people, sueh question shall be printed upon 
the ballot In brlef form, and foUowed by the words 'Yes' and 'No,' and if 
such question be submitted at an élection of public offlcers, it shall be printed 
after the list of candidates. 

"The ballots shall be so printed to give to each voter a clear opportunity 
to designate his choiee of candidates by a cross-mark (X), in a square of suf- 
flcient size, at the rlght of the name of each candidate, and inside the line 
inclosing the column, and, in like manner, answers to questions submitted, 
by similar marks, in squares at the right of the words 'Yes' and 'No.' " 

The act of May 1, 1909, and the General Ballot Act of 1903 are not 
in any way inconsistent. There is no possible suggestion of an implied 
repeal of the former by the latter act. It follows, therefore, that that 
act does not change the law as laid down by the Suprême Court in the 
case last cited. The city complied with the provisions of the gênerai 
ballot act, and the voters had an opportunity to designate their answers, 
yes or no, to the question submitted to them. No objections which 
hâve been presented by the plaintiiï hâve led the court to any other 
conclusion tharî that the élection was according to law. 

At this point it is well to consider plaintiff's référence to the provi- 
sions of section 3 of the Act of Assembly of Pennsylvania approved 
June 12, 1893 (P. h. 454), of which act the following only has been 
printed in the bill and relied upon : 

"In ail cases where it may be necessary to obtain the assent of the electors 
to an issue of bonds, the question of thus increasing the city debt shall be 
so submitted to the electors that they shall hâve the opportunity of voting for 
or against the issue of bonds for the improvement of any particular street or 
alley, separately and apart from the question of increasing the city debt for 
the improvement of any other street or alley." 

This référence is disingenuous to say the least. That portion of the 
act taken by itself and away from its context suggests one thing, but 
with its context it suggests anything but support for the plaintiff's con- 
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tention in thîs case. The act has nothing to do with the increase of 
municipal debt under the provisions of the act of April 20, 1874 (P. L. 
65), and its amendments and suppléments. The act of 1874 is a gên- 
erai act relating to the indebtedness of municipalities. This act of 
1893 Js a spécifie act providing a System whereby cities may pave 
streets and increase the indebtedness of the city by issuing bonds and 
eollecting the costs of the imprbvement f rom property benefited by such 
improvement. The entire act is to be considered as an additional 
method provided for the paving of streets where the city intends to col- 
lect the costs out of abutting property specially benefited. It does 
not and cannot refer to any proceeding where a city intends to make 
public improvements at its own expense. 

(d) The plaintiff's fourth objection is that the cost of removing the 
hump will greatly exceed the city's estimate, and that the proposed 
removal is unnecessary. It is a complaint against alleged reckless 
waste of the city's moneys. If courts of equity were always responsive 
to the taxpayer's complaint that municipal authorities were unwisely 
contemplating municipal improvements, suits in equity would be most 
fréquent. The courts afiford relief in such cases only when the munici- 
pal authorities are exceediiig the powers vested in them. It is a well- 
settled équitable doctrine that courts of equity will not interfère with 
the exercise of discretionary powers vested in municipal bodies. Ab- 
bott on Municipal Corporations, vol. 3, p. 3511. No one doubts that 
the city of Pittsburgh has the power to fix and change the grades of 
streets, to widen them and to pave and repave them, and this power 
may be exercised whether one street only is to be affected or a number 
of streets and alleys at the same time as in the case of the proposed 
removal of the hump. 

Further it does not appear that the cost of thèse improvements will 
increase the debt of the city beyond the constitutional limit. That 
may eventually be the fact, but to interfère now will be to control the 
exercise of the discrétion vested by law in the municipal authorities, 
which this court cannot do. If the contemplated improvements cost 
more than the portion of the proposed debt applicable to that purpose 
the city has other resources which may be applied thereto. As long as 
the indebtedness will not exceed 7 per centum, the city has a right to 
incur indebtedness to the 2 per centum limit without the vote of the 
electors. This is stated more at length and perhaps more clearly in 
Keller v. Scranton, 203 Pa. 586, 53 Atl. 36, syllabus : 

"Where the debt of a munlcipallty Is mpre than 2 per cent, of the assesseâ 
value of taJCable property therein, and it appears that a part of the debt 
had been duly authorized by a vote of the electors, such part may be deducted 
from the gross amount, and the remainder, if under 2 per cent, of the as- 
sessed value, may be Increased to 2 per cent, without spécial authorization by 
the electors." 

The city still has a margin to its crédit with respect to the 3 per cen- 
tum limit. It has its ordinary taxing power. In addition, there is a 
possibility that local assessments upon such properties as may be ben- 
efited by changes of grade, or by widening, may reduce the cost to 
which the city may be put. 
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(e) Plaintiff's fifth contention, that the board of assessors îs il- 
legally constituted and cannot assess the taxpayer's land for taxes for 
the proposed indebtedness, is not tenable. It is well said that the only 
proper method of trying title to office in Pennsylvania is by quo war- 
rante, and if plaintiff were dissatisfied with the assessment of her 
real estate, she should hâve sought the relief which the statutes of 
Pennsylvania provide for the taxpayers. 

This opinion need not be extended further to show why there is no 
fédéral question involved, because that was admitted by plaintiff's 
counsel at the argument; nor to show why the bill is multifarious, 
for that is plain. What has already been said shows sufficiently that 
no légal rights of the plaintiff hâve been or are likely to be violated. 

The demurrer must be sustained. 



OHIRURG V. KNICKE'BBOCKER STEAM TOWAGB CO. 

(District Court, D. Maine. January 31, 1910.) 

Nos. 104-106. 

1. ADMIRALTT (§ 64*)— INTEBEOGATOBIES— SCOPE. 

Where, in a suit in admiralty tb recover possession of vessels of which 
libelant claims to be the owner, the answer allèges ownership in respond- 
ent, and that libelant Is clalmlng under fraudulent blUs of sale, thus rais- 
Ing a distinct issue of fraud, respondent Is entitled, under admiralty rule 
32, to attach Interrogatories to the answer bearing a wide range in rela- 
tion to the transaction by which the Wlls of sale were obtained and ita 
good faith. 

[Ed. Note. — For other cases, see Admiralty, Cent Dig. §§ 511-514; Dec. 
Dig. § 64.*] 

2. Admibaltt (§ 64*)— iNTEREOGATOEiES— Exceptions. 

Exceptions to Interrogatories attaehed to an answer In admiralty con- 
sldered. 
[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 64.*] 

In Admiralty. Suit by Michael Chirurg against the Knickerbock'er 
Steam Towage Company. On exceptions to interrogatories. Sus- 
tained in part. 

See, also, 174 Fed. 188. 

B. L. Fletcher, for libelant. 
Benj. Thompson, for respondent. 

HALE, District Judge. Thirty interrogatories are attaehed to the 
respondent's answer, and are propounded to the libelant, with the usual 
prayer for the personal answer of the libelant, under oath, to each in- 
terrogatory. Exceptions hâve been filed by the libelant to ail the inter- 
rogatories except the second and third. The case now cornes before 
the court upon exceptions to 28 interrogatories. 

In The Baker Palmer (D. C.) 172 Fed. 154, Judge Dodge has lately 
discussed the extent to which interrogatories may go, and has con- 
sidered their usefulness in admiralty causes. In passing upon the 
rights of a claimant under rule 32, he says : 

•For other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



944 177 FEDERAL EEPOETBR. 

"He is entltled to compel his adversary to amplify the allégations of the 
libel, * * * for the purpose of dispenslng wlth the taklng of proofs re- 
garding them, or for the purpose of brlnglng distlnctly before the court the 
points relied on In défense, or for the pui-pose of obtainlng évidence in sup- 
port of the défense from the Personal answers of hls adversary. The David 
Pratt, 1 Ware, 495, 509, Fed. Cas. No. 3,597 ; The Serapis (D. O.) 37 Fed. 436, 
442 ; The Mexican Prince (D. C.) 70 Fed. 246 ; Benedict, Adm. Practice (3d Ed.) 
§519. 

"The extect to whlch the process of interrogation may properly be carrled 
will neeessarily vary according to the clrcumstanees of each case, and must 
be rejrulated, vs'^hen it is in dispute, by the court in its discrétion. The pur- 
poses for whlch it is allowed, as above stated, are to be lîept in vievf ; and it 
Is also to be remembered that the matters regarding which Interrogatories may 
be put are, by the language of rule 32, only the matters alleged in the libel or 
set up in défense by the ansvi^er, and that interrogatories are not to be used 
for such pnrposes nierely as those of finding ont in advance what the adver- 
sary's évidence will be, or who his witnesses are, or of obtaining the produc- 
tion of letters or documents not in issue, or of cross-examining the adverse 
party regarding the truth of the allégations made in his pleadings. The In- 
trepid (D. C.) 42 Fed. 185; Havermeyer's, etc., Company v. Oompania Trans- 
atlantica (D. 0.) 43 Fed. 90; Bock v. Navigation Company (D. C.) 124 Fed. 711. 
It is, however, not neeessarily aa objection to an Interrogatory, otherwise per- 
missible under rule 32, that some of the purposes above referred to may be in- 
eidentally acoomplished by it." 

This opinion of Judge Dodge pre'sents a comprehensive statement of 
the rule of admiralty practice in regard to interrogatories. The right 
to submit interrogatories was recogmzed by Judge Story and Judge 
Ware. It has existed under the admiralty rules since their adoption 
under the act of August 33, 1842 (5 Stat. 516, c. 188). In fact, thèse 
early rules are said by the Suprême Court to be "little more than a 
récognition and formulation of the previous practice of courts of ad- 
miralty in this country and in England." The Corsair, 145 U. S. 335, 
343, 13 Sup. et. 949, 36 L. Ed. 727. 

In Gammell v. Skinner, Fed. Cas. No. 5310, Judge Story said: 

"And in point of convenience this practice (of interrogatories) should be ad- 
hered to ; for it brings distlnctly before the court the points, on which the dé- 
fense is intended to be rested." 

See Havermeyers & Elder Sugar Refining Company v. Compania 
Transatlantica Espanola (D. C.) 43 Fed. 90; La Bourgogne (D. C.) 
104 Fed. 833. 

In the case at bar, the libel states that the libelant is the owner of the 
steamers of which possession is sought. In the answer, the respondent 
says that it is the owner ; that it has the lawful possession ; that, by 
fraudulent bills of sale, the libelant is seeking to defeat such owner- 
ship, and to deprive the respondent of possession ; that Morse, through 
whom the libelant claims, had neither title nor possession of the steam- 
ers, and did not, and could not, convey any title. I hâve already found 
that the allégations of the answer présent issues of fact cognizant in 
the admiralty. It will be seen, then, that a plain issue of fraud is 
distinctly raised by the pleadings. In ail cases of fraud, a wide range, 
both of direct and circumstantial évidence, must neeessarily be allowed. 
For fraud is essentially a matter of motive and intention, and is often 
to be gathered from a great variety of circumstances. Wood v. United 
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States, 16 Pet. 342, 360, 10 L. Ed. 987; Holmes v. Goldsmith, 147 U. 
S. 150, 164, 13 Sup. Ct. 288, 37 L. Ed. 118. 

With an issue embracing so wide a range of testimony, it seems clear 
that the duty of the court is to allow the claimant to interrogate upon 
matters relating to the good faith of parties to the bill of sale. The title 
to valuable property is at issue. To whom does the property belong? 
Was the bill of sale made in good faith? Does it convey the title to 
the property? or was it fraudulent? In order to pass upon thèse ques- 
tions, testimony is admissible showing the whole relations of the par- 
ties to the bill of sale, together with ail facts which bear in any way 
upon the question of good faith. The interrogatories are addressed to 
the issues in the case. A party should not be allowed to interrogate 
merely for the purpose of prying into the affairs of the other party, or 
to place him in an ambiguous position, or to cross-examine him. It is 
inquiry, and not inquisition, that is sought by interrogatories. But, as 
Judge Dodge has pointed out, it is not necessarily an objection to an 
interrogatory, otherwise permissible, that some of thèse purposes may 
be incidentally accomplished. It is not an objection that the answer 
may disclose the weakness of the case of the party interrogated. Judge 
Addison Brown has adverted to this view in the Bourgogne Case, 
supra. 

The first question asked by the respondent is : 

"Do you understand that under the laws of the United States you are Ilabla 
to crimlnal prosectition for any false statement contalned In your answers to 
the Interrogatories attached to the elalmant's answer, of which this interrog- 
atory is one?" 

It seems to me that this question may be held to be objectionable. The 
court may assume that the libelant realizes the serious conséquence of 
making false answers to questions which hâve been propounded under 
the admiralty rules. I will not compel the libelant to answer inter- 
rogatory 1. This exception is adjudged good. 

Interrogatory 18 is as follows : 

"Prior to the taking of bills of sale from said James T. Morse of any of said 
steamers, did you consult any attorney, or any other person, for the purpose of 
ascertaining how far such record title in the custom house determined the 
owuership of vessels of that character ; and if you answer in the affirmative 
State the person consulted and the information received on that subject?" 

The court will not require an answer as to any matter upon which 
there can be a claim of privilège. The libelant will answer as to 
whether he consulted an attorney, and who the attorney was. I rule 
that he need not answer as to what information he received from the 
attorney, or as to what took place between him and his attorney. This 
exception is adjudged good. 

Interrogatory 27 is as follows : 

"If you say in answer to the preceding Interrogatory that you did not com- 
muuicate with any représentative of the Knlckerboclter Steam Towage Com- 
pany prior to the recording of the bllls of sale, state why, If you claimed ta 
he the owner of said steamer Delta or any of the other steamers referred to, 
you held said bills of sale for that length of tlme wlthout so communicating 
with said companyî" 

177 F.— 60 
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In this interrogatory the libelant is asked why he acted as he did în 
relation to a certain transaction. I think it possible that I might be es- 
tablishing a dangerous précèdent if I should direct an answer to this 
question. It might be held that an undue attempt was being made to 
pry into a man's reasons, in an inquisitorial manner, and for no other 
purpose than to put him in some unfair position before the court. I 
will not compel the libelant to answer interrogatory 27. This excep- 
tion is adjudged good. 

With référence to the other interrogatories, it seems to me that they 
relate to the course of dealing of the parties, and bear upon the good 
faith of the transaction at issue. The fact that some of them assume 
a wide range of inquiry does not seem to me a reason for excluding 
them. I think that they are ail material to the issue, which opens a 
broad range of inquirv. The court overrules exceptions to interroga- 
tories 4, 5, 6, r, 8, '9, 10, 11, n, 13, 14, 15, 16, 17, 19, 20, 21, 23, 33, 
24, 25, 26, 28, 29, and 30. The libelant will answer each of said inter- 
rogatories on or before February 21, 1910. 



DOVHR et al. V. GKEENWOOD et al. 

(Circuit Court, D. Rhode Island. March 7, I&IO.) 

No. 2,664. 

1. Evidence (§ 575*)— Evidence Givbn in Formée Case. 

On both prlnclple and authorlty. In a court of chancery as In a court 
of law, testimony given In a former trial Is regarded as secondary évi- 
dence, and Î8 incompétent unless a foundatlon for its admission Is laid. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 2407-2409; 
Dec. Dlg. § 575.*] 

2. Patents (5 114*)— Suit in Equitt to Obtain Patent— Evidence. 

A suit brought under Rev. St § 4915 (U. S. Comp. St. 1901, p. 3392), 
to obtaiH the issuance of a patent, Is a plenary suit In equlty, to which 
ail the rtiles of praetice and évidence in such sults apply, and a party 
cannot be deprlved of the rlght glven him by equlty rule 67 to cross- 
examine opposlng wltnesses by the Introduction of the proofs talien In 
interférence proceedings, unless a showing of necessity is made for their 
introduction as secondary évidence. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 166; Dec. Dlg. 
S 114.*] 

8. Evidence (§ 581*)— Evidence Given in Foemï;b Case— Geounds fob Ad- 
mission. 

The testimony of a party that he does not Iinow the whereabouts of a 
deslred withess, wlthout showing any effort to ascertaln, or to procure 
his testimony, Is Insuffldent as a basls for the Introduction of the testi- 
mony of such wltness In a former case as secondary évidence. 

[Ëd. Note. — For other cases, see Evidence, Cent. Dlg. § 2416 ; Dec. 
Dlg. § 581.*] 

i. Patents (§ 91*) — Suit in Equitt to Obtain Patent— Evidence Consid- 
ebed. 

Evidence consldered in a suit under Rev. St. § 4915 (U. S. Comp. St. 
1901, p. 3392), to obtain the Issuance of a patent, and held to establlsh 
compïalnant's clalm to prlbrlty of Invention and hIs rlght to a patent. 

[Ed. Note, — For other cases, see Patents, Cent Dlg. § 123 ; Dec. Dlg. 
i 91.*] 

•For other cases see same topic & S nvmbbb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe* 
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In Equity. Suit by George W. Dover and others agaînst Thomas F. 
Greenwood and others. On final hearing. Decree ÎEor complainants. 
See, also, 154 Fed. 854. 

Horatio E. Bellows and Alex. P. Brovvne, for complainants. 
Wilmarth H. Thurston, for respondents. 

BROWN, District Judge. This is a bill in equity under section 
4915, Rev. St. (U. S. Comp. St. 1901, p. 3392). 

On demurrer the défendants contended that section 4915 had been 
repealed by Act Feb. 9, 1893 (27 Stat. 436), creating the Court of 
Appeals of the District of Columbia. This contention was overruled 
by the opinion of this court, reported in 143 Fed. 136. See, also. Ap- 
pert V. Brownsville Co. (C. C.) 144 Fed. 117, and the opinion of the Cir- 
cuit Court of Appeals for this circuit in Prindle v. Brown, 155 Fed. 
531, 84 C. C. A. 45. 

Upon the overruling of the demurrer, the complainants proceeded to 
take testimony pursuant to equity rule 67. Thereafter the défendants 
moved that an order be entered directing that évidence taken in inter- 
férence proceedings in the Patent Office be made part of the évidence 
in this case, stating that the purpose of the motion was : 

"That the défendants may be advlsed whether It will be necessary for 
them to retake for the purposes of this case the testimony of witnesses al- 
ready f ully taken in said Interférence case." 

This motion was denied, and an opinion handed down to the efïect 
that the testimony ofïered was secondary évidence, and could not be 
used unless upon a showing that the testimony of the witnesses was not 
obtainable in the présent case. This opinion is reported in 154 Fed. 
854. 

At the final hearing the complainants submitted their case upon 
the proposition that Dover's application, filed in the Patent Office Sep- 
tember 11, 1901, establishes for Dover a date of invention earlier than 
any date proven as the date of Greenwood's invention. The défend- 
ants at thè hearing still insisted upon their right to prove their case by 
évidence taken on behalf of Greenwood in the interférence proceedings. 
They rely upon the proposition that it is the gênerai rule to admit in 
évidence in a case between the same parties or their privies, and involv- 
ing the same subject-matter, dépositions taken in a previous case. In 
support of this proposition they cite 3 Greenleaf on Evidence, pp. 343- 
354; 16 American Dig. p. 1271, § 388, and cases cited; also, Atkins v. 
Andersen, 63 lowa, 739, 19 N. W. 323 ; McCormick v. Howard, 15 
Fed. Cas. 1306-1308. 

The défendants' brief, however, does not give due considération ta 
the question whether such évidence will be received without a showing 
that the witnesses are not available in the présent suit. Ecaubert v. 
Appleton, 67 Fed. 917, 15 C. C. A. 73, was a suit in equity, in which 
the Circuit Court of Appeals for the Second Circuit sustained an ob- 
jection to the admission of testimony given in interférence proceedings, 
without proof that the witnesses were dead or unavoidably absent. 

In Stonemetz v. Brown Co. (C. C.) 57 Fed. 601, it was held that in 
a suit in equity certain testimony taken in interférence proceedings was 
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inadmissible. Clow v. Baker (C. C.) 36 Fed. 692, was also a suit in 
equity, in which a motion to use dépositions taken in interférence pro- 
ceedings was denied. 

Each of thèse cases is directly in conflict with the défendants' prop- 
osition that it is the gênerai and unqualified rule to admit in a case 
between the same parties évidence taken in a previous case. The de- 
fendants attempt to distinguish thèse cases upon the ground that they 
were not upon bills in equity under section 4915. The rules governing 
the admissibihty of évidence in equity are gênerai rules, and the de- 
fendants to support the contention as to the gênerai rule cite cases 
vifhich were not upon bills in equity under section 4915. 

The défendants' second proposition, that there are spécial considéra- 
tions pertaining to a bill under section 4915, is a distinct proposition, 
and should not be confused with the first proposition advanced by 
défendants as to the gênerai rule of évidence. The limitations upon 
the right at common law to use such testimony are stated in the opinion 
in West v. Louisiana, 194 U. S. 258, 24 Sup. Ct. 650, 48 L. Ed". 965. 

In the discussion of the topic "Former Evidence,"' in 16 Cyc. 1088, 
it is stated that one of the necessary conditions is that a sufficient rea- 
son is shown why the original witness is not produced, and that this is 
necessary to justify the court in receiving it. See, also, our former 
opinion (154 Fed. 854). 

The important question is whether under the rules and practice of 
the chancery court a différent rule prevails, so that such former testi- 
mony is receivable, irrespective of the ability of the party ofïering it 
to produce the witnesses in the présent cause. 

There is no question of the defendant's right to use any part ofthe 
interférence record to prove admissions of the complainants or incon- 
sistencies between the testimony given by the complainants' witnesses 
in this proceeding and their testimony given in the interférence pro- 
ceedings. See Dover v. Greenwood (C. C.) 154 Fed. 854, 855. 

The question arises concerning the défendants* attempt to prove its 
case or portions thereof by testimony taken in their behalf in a former 
case. 

Section 4915, Rev. St., provides a "remedy by bill in equity." 

Section 862, Rev. St. (U. S. Comp. St. 1901, p. 661), provides : 

"The mode of proof In causes of eqnlty and of admiralty and maritime ju- 
risdiction shall be according to rules now or hereafter prescribed by the Su- 
prême Court, except as herein speclally provided." 

The sixty-seventh equity rule contains the provision; 

"Sucli examinatlon shall take place in the présence of the parties or their 
agents, by their counsel or solicitors, and the witnesses shall be subject to 
cross-examination and re-examination, ail of which shall be conducted as 
near as may be in the mode now used in common-law courts." 

It is apparent that, if the défendants be allowed to rely upon the 
proofs taken in interférence, the complainants will be deprived of the 
opportunity to make such cross-examination of the witnesses as they 
may désire, or as may be compétent in the présent cause. 

The suggestion of the hardship of compelling the défendants to call 
upon their own behalf in the présent suit witnesses whose testimony bas 
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already been taken in interférence proceedings îs met by the considéra- 
tion that the complainants ought not to be deprived of the ordinary 
rights of a complainant in equity, unless from necessity. Clow v. 
Baker (C. C.) 36 Fed. 692, is directly in point upon the question wheth- 
er a mère suggestion of inconvenience or of expense is a sufficient 
ground for permitting the use of the record in the interférence case in 
a subséquent suit in equity. 

So far as I hâve been able to investigate this subject, it seems that 
both upon principle and authority, in the court of chancery as well as 
in the court of law, testimony given in a former trial is regarded as 
secondary évidence. See Gresley's Equitv Evidence, 131-174, 184; 
Taylor on Evidence, 464-471 (9th Ed.) 1897. 

The contention that upon a motion for leave to read such testimony 
the abihty of the party to produce the witnesses in the cause is im- 
material seems both contrary to principle and to the weight of author- 
ity. Taylor on Evidence, § 471 ; Blagrave v. Blagrave, 1 De G. & Sm. 
252; Llanover v. Homfray, 19 Ch. D. 224; Carrington v. Cornock, 2 
Sims, 567. 

The défendants' brief states, however, that Thomas F. Greenwood, 
one of the parties to the interférence and a défendant in this case, was 
unavailable, being outside the jurisdiction of this court. The défend- 
ant Frederick H. Watkins was asked : 

"Q. Hâve you made any effort to flnd eut whether said Thomas F. Green- 
wood is now in the city of Providence or In the state of Ehode Island? 

"A. Yes. 

"Q. And hâve you been able to locate hlm anywhere in the state of Rhode 
Island? 

"A. No. • * * 

"Q. And do you know whether said Thomas F. Greenwood left the state 
of Rhode Island about that time ; that Is, nearly three years ago? 

"A. He did. 

"Q. And hâve you ever heard of his returning to Rhode Island withln that 
time? 

"A. No. 

"Q. And do you know where said Thomas F. Greenwood now isî 

"A. No." 

The witness also stated that he last saw Greenwood in Rhode Island 
nearly three years ago, had not since seen him, nor known where he 
was. 

There was no testimony from the other défendant, David M. Wat- 
kins, copartner of the previous witness, as to any efforts to secure the 
testimony of Greenwood or as to knowledge of his whereabouts. 

This testimony is an insufScient basis for the introduction of sec- 
ondary évidence. Stein v. Bowman, 13 Pet. 209-223, 10 L. Ed. 129 ; 
16 Cyc. p. 1098. The testimony as to the availability of the witness 
Floward P. Chase is also insufficient as a basis for the introduction of 
his former testimony. 

The défendant further contends that, even if under the gênerai rules 
of évidence the testimony is inadmissible, it is yet admissible on the 
ground that there are spécial considérations pertaining to a bill in 
equity under section 4915 of such a character as to make it not only 
proper, but necessary, that the record and évidence in the interférence 
should be made a part of the record in such bill in equity: 
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Fitsi Because a bill in equity under section 4915 constitutes a step 
in the prosecution of an application for a patent. Gandy v. Marble, 
122 U. S. 439, 7 Sup. Ct. 1290, 30 L. Ed. 1223; In re Hien, 166 U. S. 
438, 17 Sup. Ct. 624, 41 L. Ed. 1066. 

Second. A suit under section 4915 is in the nature of a suit to set 
aside a judgment Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 
38 L. Ed. 657. 

Third. It is important and essential that the court should hâve bef ore 
it in a suit under section 4915 the preliminary statement which the 
complainant made in interférence proceedings. 

This third point is disposed of by our former statement that no ques- 
tion is made of the défendants' right to use any part of the interférence 
record to prove admissions or inconsistencies between présent and for- 
mer testimony, and this has no bearing upon the question of the de- 
fendants' right to prove their own case by secondary évidence. 

As to the first point, the fact that one of the statutory steps provided 
as a part of the means for securing a patent is a "suit according to the 
ordinary course of equity practice and procédure" (see Gandy v. Mar- 
ble, 132 U. S. 439, 7 Sup. Ct. 1290 [30 L. Ed. 1323]), is wholly insuffi- 
cient to indicate an intention of Congress to permit a course of practice 
and procédure contrary to the ordinary course of equity. When Con- 
gress in section 4915 provided "a remedy by bill in equity," it thereby 
by necessary implication adopted the mode of proof provided for ail 
causes in equity by section 862, Rev. St. 

As to the second point founded on the suggestion in Morgan v. Dan- 
iels, 163 U. S. 120, 14 Slip. Ct. 773, 38 L. Ed. 657, concerning a suit 
under section 4915, "it is something in the nature of a suit to set aside . 
a judgment," if the défendant means to contend that this language 
implies that it is therefore necessary that the court must review the 
grounds and the évidence upon which that judgment was rendered, the 
décisions In re Hien, 166 U. S. 432, 17 Sup. Ct. 624, 41 L. Ed. 1066, 
and Prindle v. Brown, 155 Fed. 531, 84 C. C. A. 45, should be a suffi- 
cient answer. See, also, our former décision, 154 Fed. 854. 

A case under section 4915 "is prepared and heard upon ail compé- 
tent évidence adduced and upon the whole merits." The évidence must 
be adduced and its competency passed upon according to the practice of 
a court proceeding in the exercise of original jurisdiction. In re Hien, 
166 U. S. 439, 17 Sup. Ct. 624, 41 L. Ed. 1066. 

When Congress by section 4915 transferred from the Patent Office 
to a court of equity the détermination of questions of fact and law in 
the exercise of original jurisdiction, it clearly manifested an intention 
to give the parties a strictly judicial trial, and clearly did not intend to 
créa te a "spécial and anomalous" proceeding in equity so far as the 
modes of proof and procédure are concerned. 

It is further argued that section 4915 applies equally to two classes 
of cases, ex parte cases and inter partes cases — i. ê., cases of inter- 
férence — that in both classes of cases the question to be determined is 
the same, viz., wheth'er the commissioner or the Court of Appeals, as 
the case may be, was right in rejecting complainant's application, or 
whether said complainant upon the record is entitled to receive a 
patent. 
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It is f urther urged that it is the purpose of section 4915 to secure "a 
review by a court of equity of the décision of the Commissioner of 
Patents or of the Suprême Court of the District of Columbia, as the 
case may be, and the judgment of such court of equity as to the cor- 
rectness of the décision of the commissioner or the Suprême Court of 
the District of Columbia." This is practically a réitération of the de- 
fendant's original argument on demurrer. It was then argued that, 
because the proceeding under section 4915 was of the nature of a 
review, it had been repealed by the act of February 9, 1893, which 
gave appellate jurisdiction to the Court of Appeals for the District of 
Columbia. 

But it has been decided that section 4915 is still in force, because it 
is not of the nature of an appeal, but is "wholly différent f rom the pro- 
ceeding by appeal." 

What seems to me the fundamental error in the defendant's argu- 
ment is the persistent refusai to accept the full force of the very 
definite décisions of the Suprême Court as to the différence between 
proceedings under section 4915 and section 4914. 

In the défendants' brief it is said of certain witnesses : 

"The testimony glven by them in thls case Is not properly additlonal to, 
or supplemental of, the testimony glven by them In the interférence, but, In- 
stead, each of said witnesses » « » testifies to an entirely différent state 
of facts from what he testlfled then." 

If we hâve before us an entirely différent state of facts, why should 
this court be compelled to consider whether previous décisions on dif- 
férent facts were right or wrong? 

As we hâve before observed, the right of the défendants to use for- 
mer testimony to show admissions and contradictions is not in question. 
No évidence offered by the défendants for this purpose has been ex- 
cluded. 

If the Gomplainants hâve made a new case, they hâve the right to do 
so, and also the right to such cross-examination of witnesses for the 
défendants as may be required by the new case, without restriction by 
the rules governing interférence proceedings. 

The question whether the commissioner or the Court of Appeals was 
right or wrong is only in a very loose sensé involved in proceedings 
under section 4915. Neither in ex parte or inter partes proceedings 
under section 4915 is it essential to détermine this. Even if the déci- 
sion on the former record were correct, the Circuit Court may reach a 
contrary conclusion on the new record ; or, even if the décision were 
wrong on the former record, the Circuit Court may reach the same 
conclusion on the new record. 

Section 4915 provides a proceeding m the nature of a trial de novo 
upon the merits. Upon such new trial a contrary conclusion may be 
reached, or the same conclusion. It does not foUow, however, in point 
of law, that it is any part of the duty of the Circuit Court to adjudge 
whether the former conclusion is consistent or inconsistent with its 
own independent judgment. 

The question whether the décisions in liie Patent Office were correct 
has been passed upon by the final court of review, the Court of Ap- 
peals of the District of Columbia: 
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The défendants argue that in ex parte proceedings the record upon 
which the application was rejected must necessarily be before the court, 
and that, as section 4915 applies to both ex parte and inter partes cases, 
the rules of procédure must be the same ; and theref ore it necessarily 
f ollows that in inter partes proceedings the record and évidence must 
likewise form part of the record. But neither in ex parte proceedings 
nor in inter partes proceedings is the complainant restricted to the case 
originally presented in the Patent Office or bound by the rules of the 
Patent Office in the matter of proofs, and in neither class of cases is it 
necessary to détermine the case merely upon the évidence produced 
before the commissioner. Both classes of cases are tried de novo, and, 
though the Circuit Court may reach a conclusion différent from that 
of the commissioner or of the Court of Appeals, such différence of 
conclusion involves neither an affirmance nor a reversai of that con- 
clusion, but simply affords a later adjudication which "shall author- 
ize the commissioner to issue such patent" on compliance with the stat- 
ute. 

Of course, upon a bill under section 4915 the complainants must 
bring before the Circuit Court such records of the Patent Office or 
Court of Appeals as are necessary to make a case within the stat- 
ute, but this is merely for the establishment of rights under section 
4915, and in no sensé for the purpose of secùring a review and a re- 
versai of any previous finding. 

The expression in Re Hien, Petitioner, 166 U. S. 439, 17 Sup. Ct. 
636 (41 L. Ed. 1066), is : 

"The blU in equity provided for by section 4915 is whoUy différent from 
the proceeding by appeal from the décision of the commissioner, etc. The 
one is the exercise of original, the other of appellate, jurisdlctlon." 

The défendant does not duly consider the- force of the expression 
"original jurisdiction" when he contends that, under section 4915, the 
court is compelled to perform the task of determining whether the for- 
mer décision was correct. 

The fact that the whole subject of review and of appellate jurisdic- 
tion is provided for in section 4914 renders the argument that under 
section 4915 the court must exercise the same jurisdiction as under sec- 
tion 4914, together with some further jurisdiction of an original nature, 
untenable. It is clearly not the intention that, when the appeal has 
been fully heard and determined under section 4914, the same question 
of the correctness of the former décision is to be re-examined and re- 
tried in an original suit under section 4915. 

The défendants also contend that, according to the practice and 
procédure in bills in equity under section 4915, the record and évi- 
dence in the interférence has always been received. Great reliance is 
placed upon the expression used in Butterworth v. Hoe, 113 U. S. 
50-61, 5 Sup. Ct. 35, 31 (28 !.. Ed. 666) : 

"It is not a technical appeal from the Patent Office llke that authorized in 
section 4&11, conflned to the case as made in the record of that office, but i!> 
prepared and heard on ail compétent évidence adduced and upon the whole 
merits." 

In Gandy v. Marble, 132 U. S. 439, 7 Sup. Ct. 1390, 30 L. Ed. 1323, 
the same language is repeated. 
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The argument that, because proceedings under section 4915 are not 
like those under 4914 confined to the former record, yet they must still 
contain the entire former record, is both grammatically and logically 
unsound. 

Upon this unsound interprétation the défendants base their next 
proposition, that the Suprême Court has established the practice and 
procédure, and that Morgan v. Daniels is a direct authority for the 
position that the interférence record should be before the court. 

The défendant also cites Davis v. Garrett (C. C.) 153 Fed. 723. 
This case, however, relates solely to action taken by the court upon a 
bill taken pro confesso. 

The proper practice in equity under suCh conditions is stated in 
Thomson v. Wooster, 114 U. S. 113, 5 Sup. Ct. 788, 29 L. Ed. 105, 
and Central Railroad Co. v. Central Trust Co., 133 U. S. 83, 10 Sup. 
Ct. 235, 33 L. Ed. 561. The decree should be made by the court "ac- 
cording to what is proper to be decreed upon the statements of the bill 
assumed to be true." 

It may be questioned whether, if the court should proceed of its own 
motion to call for proofs made by a défendant in another court, such 
action could be justified or reconciled with the décisions of the Su- 
prême Court as to proper procédure on bills taken pro confesso. But, 
as we said in our former opinion, the question of the right of a défend- 
ant to prove its case by secondary évidence was not involved in the 
case of Davis v. Garrett. Where the interférence record has been 
introduced by stipulation, the fact that the court has considered it is 
of no conséquence. 

In Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 38 L. Ed. 657, 
the case was submitted upon the testimony taken in the interférence. 
It follows, of course, that the décision cannot hâve the sHghtest weight 
upon the question of the right of a défendant to prove his case by 
secondary évidence which is objected to. 

It is- quite true that the rule was declared : 

"That, where the question decided by the Patent Office is one between 
contesting parties as to priority of invention, the décision there made must 
be aecepted as controlling upon that question of fact in any subséquent suit 
between the same parties, uniess the contrary is established by testimony 
which in character and amount carries thorough conviction." 

There is nothing in this which supports the contention that the court 
must review the grounds upon which that décision was reached. On 
the contrary, it is the fact that a décision has been made after a con- 
test, and that the défendant has been given a patent, that casts upon 
the complainant the burden of establishing the contrary by testimony 
that carries conviction. 

The patent is prima facie évidence. The court says (page 123, of 
153 U. S., page 773 of 14 Sup. Ct. [38 L. Ed. 657]): 

"The plaintiff in this case, like the défendant In thèse cases, is challenging 
the priority awarded by the Patent Office, and should we thinli be held as 
strict proof. 

"There is always a presumptlon in favor of that which has once been de- 
cided, and that presumption is often relied upon to justify an appellate court 
in sustaining the décision below." 
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It does not follow, however, that, to apply this presumption, the 
court must hâve before it the évidence in the former case, or that it 
must review that testimony. 

The complainants stand upon the case made by the bill, answer, and 
proofs, and that case must be strong enoug-h to carry conviction that 
Dover was a prior inventer of the combination in issue. 

The presumption in favor of that which bas been once decided is 
applied in courts of original jurisdiction as well as in courts having a 
revisory jurisdiction. Therefore no argument can be drawn from 
Morgan v. Daniels to the effect that it is necessary that this court 
hâve before it the évidence given in interférence proceedings in order 
that it may give proper weight to the fact that a décision has already 
been rendered in favor of the défendants. 

To apply that presumption, and to enforce that rule of proof, it is 
only necessary that we shopld know that a décision was reached, and 
it is not necessary to examine the évidence upon which it is based. It 
is the décision itself which evokes the rule. 

It is also urged that the public interest requires that the court should 
receive and review the testimony taken for Greenwood in the interfér- 
ence record. That the court may go beyond the issues raised by the 
parties seems established by the décisions of the Suprême Court re- 
ferred to in Davis v. Garrett. 

It will go beyond the question of priority to that of invention. 

How far is it true that the public interest is so affected that this 
court for the public interest should undertake an independent investiga- 
tion of the question of priority? How far is it consistent with the 
rights of a complainant under section 4915 that the court should pro- 
ceed to try the merits of the question of priority upon former testi- 
mony taken in interférence ? Can a défendant say : "Well, irrespective 
of my own right to prove my case hy secondary évidence, the court 
cannot, unless it disregards the public mterest, décide this case without 
itself calling for that testimony which it has denied the défendant the 
right to produce." If the court of its own motion can décide upon this 
testimony, then the court itself must violate the rule against secondary 
évidence, in disregard of the complainants' présent right of cross-ex- 
amination. I am of the opinion that upon this question of priority the 
public interest does not compel the court to receive the secondary évi- 
dence offered by the défendant. 

The case then stands for décision upon bill, answer, and the proofs 
taken and admitted in the présent cause. The oath is not waived, and 
the answer dénies that Dover was "the true, original, and first in- 
ventor," and asserts that Greenwood was. Has the évidence of the 
complainant overcome this? Dover's application is dated September 
11, 1901. The défendant has produced évidence to show that prior to 
January 1, 1900, a certain exhibit was in the possession of Greenwood. 
Excluding the interférence record, however, there is no évidence as 
to the origin of that exhibit, or that it was made by Greenwood. If 
we assume that this exhibit is proved to hâve been in the possession 
of Greenwood as early as January 1, 1900, and that this fact accom- 
panied by Greenwood's sworn answer that he was the first inventer 
of the combination in issue is sufificient to show that Greenwood had 
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made this exhibit prior to Dover's application date, this is still însufR- 
cient to show Greenwood's prior invention of the combination in issue. 
This exhibit discloses a "pin-tongue" of a construction similar to that 
of Dover, but this is but one élément of the combination. 

The claim now in issue is as follows : 

"In a devlce of the character described, the combination of a pin havlng a 
hook-shaped portion at one end Inclosing a substantially cyllndrlcar bore; 
A pivot secured at its middle part in said bore of the pin by pressure; a 
plate; and a cup mounted on the plate and arranged to loosely engage the 
ends of the pivot." 

Of this exhibit the Court of Appeals said; 

"We cannot accept this exhibit In its présent condition, as an aetual ré- 
duction to practice of the Invention of the issue." 

The examiner of interférences was of the opinion that this exhibit 
was a réduction to practice. The examinera in chief, however, said: 

"Alfhough the pin-tongue has a hook-shaped portion at one end inclosing a 
substantially cyllndrical bore, said cylindrical bore Is larger than the pin 
which constitutes the pivot. It cannot, therefore, be said that the pivot pin 
is secured in said bore by pressure." 

They also considered the contention now made in the case, that the 
manipulation of the parts of the exhibit has resulted in a loosening of 
the joint between the pivot pin and the hooked end of the pin-tongue, 
saying, 

"We hâve duly considered this suggestion, but wlthout belng able to flnd 
therein any reason for holding that the exhibit ever contalned the précise 
Invention which is hère In controversy." 

The commissioner was also of the foUowîng opinion : 

"Wliether or not it vras Greenwood's intention to make a pin havlng the 
spécifie pivot and tongue construction of the issue at the time he made 'Ex- 
hibit No. 1' cannot be determined with any certainty from the testimony of- 
(ered in his behalf or from the device Itself, and it must be held, therefore, 
that Exhibit No. 1 cannot avail Greenwood as a réduction to practice." 

• The invention is thus described upon defendant's brief : 

"A certain peculiar combination of pin-tongue' and joint, a chief feature of 
novelty conslsting in the partleular way in which the pin-tongue and joint are 
«omhined." 

An examination of the exhibit leads to the same conclusion that 
was reached by the examiners in chief, the commissioners and the 
Court of Appeals in respect thereto. 

Upon the défendants' brief it is said : 

"The characterlstic feature of the structure referred to, and which dis- 
tinguishes it from the prior art, résides in the construction whereby the 
pivot is secured in the bore of the pin-tongue and is loose in the ears of the 
«up." 

The difficulty with Exhibit 1 is thatit is lacking in just this char- 
acteristic feature. There is nothing to indicate that the maker of Ex- 
hibit 1 did not intend that his pin-tongue should turn on a fixed pivot, 
as in the prior art. The défendant has introduced a considérable 
amount of évidence to show that the pin which held together the pin- 
tongue and the cup was formerly quite tight. This testimony is, 
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however, too unconvincing to establish for this exhibit any greater 
weight than was given it by the Court of Appeals, the examiners in 
chief, and the commissioner. The considération of the exhibit by the 
examiners in chief and by the commissioner was most careful, and their 
conclusions thereon were not reveraed by the Court of Appeals. 

The long pin used as a pivot was a mère temporary expédient — not 
so fashioned or proportioned as to show that it was designed to be 
gripped by the bore of the pin or to turn in the ears of the cup. The 
différence between a firm grip and a loose grip might dépend entirely 
upon the force used by the hand of the person adjusting it. 

The défendant has produced entirely crédible testimony to the ef- 
fect that at a certain time during the taking of testimony in interfér- 
ence the pin was so firmly driven in as to require considérable force 
to remove it. But the évidence as to a spécial adjustment of a re- 
movable pin of varying diameters and with a corrugated or_ threaded 
part at a time after interférence proceedings had been begun is of very 
slight weight, and is far from sufficient to show that Greenwood had 
ever constructed a device in which the parts were soproportioned as 
to exhibit the characteristic feature of the claim. This matter was 
carefully considered by the examiners in chief, and their opinion seems 
çntirely sound. 

It is to be understood, of course, that in making use of the opinions 

. of the examiners in chief and of the commissioner we refer to them 

not as évidence in this case, but merely for the purpose of showing 

the views of expert officiais as to the sufficiency of this exhibit to prove 

the making of the invention of the claims. 

Recognizing the necessity of supplementing this exhibit by proof of 
its actual condition in the hands of Greenwood, the défendant has of- 
fered the testimony of Greenwood's wife and daughter as to the pré- 
cise adjustment of this pin. The déclaration of interférence was made 
April 12, 1902. The testimony of thèse witnesses was given in May, 
1909, and refers to the condition of the exhibit prior to January 1, 
1900. Thèse witnesses were asked to take the exhibit and locate the^ 
pivot in the position it was in when they first saw it. Mrs. Green- 
wood's adjustment of the pin is thus described : 

"The pivot pin is so loeated that the pin-tongue cornes about half way be- 
tween the corrugated or threaded part and the polnted end, and with the 
pointed end of the pivot pin inside the edge of the brass plate." 

A similar adjustment was made by Miss Greenwood. It is impos- 
sible to attach any weight to this testimony. That thèse witnesses 
more than nine years before giving their testimony observed a matter 
whose importance seems to hâve escaped the attention of ail parties 
to the interférence is too improbable for belief. 

In the opinion of the Court of Appeals is quoted the language of the 
examiners in chief : 

"The Interférants and their attomeys appear to hâve disregatded this lim- 
itation of the issue, since none of the witnesses in the case were called upon 
to testify, and did not testify, toncernlng any dlsclosure to them by elther 
Interférant of a pin device having as an essential feature thereof a pin-tongue 
rigidly secured by pressure to Its pivot." 
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This seems to be aiso the opinion of the Court of Appeals. 

Assuming the good faith of thèse witnesses, they hâve clearly mis- 
taken the period at which the exact position of the pin became a mat- 
ter so important as to attract attention. Their présent very précise 
recollection of what they observed in 1900 is obviously but a mère 
reflection of ideas acquired by them at a much later date. Further- 
more, even if their testimony as to the adjustment of the pin be ac- 
cepted at its face value, we agrée with the opinion of the examiners in 
chief that this exhibit would still fail to disclose the construction called 
for by the claim. 

Upon the testimony in the présent case there is no proof that 
Greenwood had ever reduced to practise, or had ever conceived the 
combination of the claim, until after the filing of Dover's application. 
The same conclusion was reached by both the examiners in chief and 
the commissioner upon the interférence record. 

There remains to consider what effect this court should give to the 
opinion of the Court of Appeals for the District of Columbia. Con- 
sidering the interférence record the court says : 

"The testimony throughout lays stress upon the new pin-tongue as the thing 
Invented. Evidently It was that which eaeh party thought he had invented. 
But it must be remembered therewith that the novel pin-tongue of the issue, 
with its hooli-shaped jîortion at one end incloslng and firmly gripping with 
its spring pressure the cylindrical pivot so that the latter can only turn 
with the movement of the pin, is the central, essential feature of the inven- 
tion. The arrangement of the familiar cup attachment to the plate, and the 
loose engagement of the ends of the pivot therein, are necessary and obvlous 
incidents of the construction and opération of the new pin." 

According to my understanding of this opinion, the finding that 
Greenwood had a prior conception of the invention of the claim is 
based upon a finding that he had conceived and disclosed the pin-tongue 
before the earliest date found for Dover, and that the conception of 
the pin-tongue was substantially a conception of the combination of the 
claims. In view of the concession "that the évidence of neither party 
goes sufficiently into détails to show the spécifie disclosure of a com- 
plète conception of the particular combination that constitutes the in- 
vention of the issue," I am able to find no other ground for the déci- 
sion in Greenwood's favor than the opinion that the real invention 
was the pin-tongue, and that this embraced the invention of the com- 
bination now in issue, so that no spécifie disclosure of that combina- 
tion was necessary. But, in view of the very careful and painstaking 
opinions of the examiners in chief and of the commissioner, there is 
great difficulty in accepting the view that the conception of the pin- 
tongue alone was équivalent to the conception of the combination in 
issue. The statement in the opinion that "the arrangement of the fa- 
miliar cup attachment to the plate and the loose engagement of the ends 
of the pivot therein, are necessary and obvious incidents of the con- 
struction and opération of the new pin," is true only upon the assump- 
tion that there was a pre-existing combination of pin-tongue and pivot, 
whereby the pivot was so held that it must turn with the pin. Evi- 
dence of the construction or conception of the pin-tongue alone would 
not warrant that assumption, for the pin-tongue is quite as well adapted 
to co-operate with a pivot upon which it turns as with a pivot that 
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turns wîtK it. Evîdeflce of the prior conception or construction of ths 
pin-^tongue alone is insufficient to anticipate Dover. Evidence that 
Greenwood before Dover's date had so combined a pin-tongue and a 
pivot that the pin could not turn on the pivot, and that the pivot must 
turn with the pin, might perhaps be regarded as a practical comple- 
tion of the combination, for the reason that a loose engagement of the 
ends of the pivot would then be a mechanical necessity and a neces- 
sary incident. We may accept the view of the Court of Appéals 
that thèse two parts so combined would constitute "the central essen- 
tial feature of the invention," but it does not follow f rom the construc- 
tion of the pin-tongue itself that the pivot is intended to be combined 
with the pin in this novel and peculiar manner. From the Greenwood 
exhibit in its présent condition it is quite apparent that a pin-tongue 
of this peculiar shape, a pivot, and a cup may be so combined as to 
constitute an operative pin with some advantages of cheapness in 
manufacture, and yet not contain the very limited and very spécifie 
combination of the claim in issue. 

Whether the pin-tongue of the exhibit was new with Greenwood and 
disclosed by him to Dover, or whether Dover found it in the art prior 
to Greenwood, or constructed it himself , does not seem material. The 
pin-tongue itself does not disclose the combination of the claim, and 
this combination is not a necessary and obvions incident of the con- 
struction of the pin-tongue. 

Assuming that the excluded testimony taken on behalf of Green- 
wood in the interférence has the limited scope given to it in the opin- 
ions of the Court of Appeals, the commissioner, and the examiners in 
chief, and is rèstricted to proof of the making of the Greenwood ex- 
hibit and to disclosures of the pin-tongue alone to Dover and others, it 
would, if admitted, be insufficient in my opinion to show that at any 
time prior to Dover's application date Greenwood had invented the 
very narrow and limited combination of the claim in issue. 

With due respect to the opinion of the Court of Appeals, I am of the 
opinion that it states no satisfactory reason for a reversai of the con- 
clusion of the commissioner and of the examiners in chief. 

A decree for the complainant may be presented accordingly. 



SOUTHERN PAC. CO. v. CITY OF PORTLAND. 

(Circuit Court, D. Oregon. April 4, 1910.) 

No. 3.407. 

1. Eailroads (5 75*) — ^Railroad Oedinances— Conditions. 

Where at the time a city passed. an ordinance authorlzlng a rallroad 
Company to operate its trains over a street, the city had power nnder B. 
& O. Comp. Or. §§ 5077-5078. to designate the street on which the rallroad 
Company should locate its road, such power carried with it power to Impose 
reasonable conditions to such permission, which, when accepted by the 
rallroad Company, became binding on it 

[Ed. Note.— For other cases, ses Railroads, Cent Dig. §| 183-191 ; Dec. 
Pig. § 75.*] 

*For other cases gee same toplc à % number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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2. CONSTITCTIONAL LAW (| 134*) — STREETS— RrQHT TO Use— CONTBACT. 

Where a city passed an ordlnance granting a rallroâd company the rlght 
to use a Street for a rlght of way on certain terms, such ordlnance, when 
accepted, became In effect a contract between the clty and the railroad 
Company, whether It be regarded as a franchise, license, or mère permis- 
sion, and the clty could not subsequently revoke, impair, or destroy the 
rights conferred. 

[Ed. Note. — Por other cases, see Cîonstltutlonal Law, Cent Die. S 344; 
Dec. Dig. § 134.*] 

3. Railroads (§ 77*) — ^Police Powers— Exercise— Bbtect. 

The passage of an ordlnance granting a railroad company the rlght to 
operate Its railroad along certain streets subject to the reserved power to 
make and aller régulations, etc., dld not deprlve the dty of Its police pow- 
ers, nor of the rlght to exercise the authority expressly reserved. 

[Ed. Note. — For other cases, see Ballroads, Cent Dlg. SS 197, 198: 
1315 ; Etec. Dig. § 77.*] 

4. Bailboads (I 223*) — Use of Stbeets— Begulatobt Osdiitances. 

A clty ordlnance authorizing a railroad company to use a street, and re- 
serving to the city the rlght to make and alter régulations governing the 
conduct of the road wlthln the llmits of the city, to regulate the speed of 
the cars and locomotives wlthln such llmits, and to restrict the runnlng 
of locomotives at such times and in such manner as might be deemed nec- 
essary, reserved to the clty the rlght to make such rules and régulations 
coverlng the opération of the road as might be deemed necessary, even to 
the extent of prohlblting the use of steam locomotives or freight cars on 
the street 

[Ed. Note. — For other cases, see Railroads, Cent Wg. §§ 725-729; Dec. 
Dlg. § 223.*] 

5. Railroads (§ 223*) — Use of Streets— Municepai. Obdinances— Construc- 

tion. 

Reserved power to a clty to regulate the opération of railroads granted 
the rlght to use certain streets If involved or doubtful should be construed 
in favor of the city and agalnst the grantee. 

[Ed. Note. — For other cases, see Railroads, Dec. Dlg. | 223.*] 

6. Railroads (§ 77*) — Régulation— Police Power. 

, A city ordlnance, granting a railroad company the rlght to operate ItB 
road along certain streets of a clty on certain terms, was necessarily 
made and accepted subject to the clty's rlght to the exercise of Its power 
to make such régulations concerning the opération of the road as public 
Bafety and welfare might from time to time requlre, whlch power could 
not be contracted away. 

[Ed. Note. — For other cases, see Railroads, Dec. Dlg. 8 77.*] 

7. Constitution AL Daw (§ ]f 1*) — Municipal Corporations (§ 625*) — Fbaiï- 

chises— Régulation— Municipal Okdinances— Police Power. 

A city ordlnance prohlblting a railroad from operating steam locomo- 
tives and freight cars along a street on whlch the company had been au- 
thorlzed to construct its road, subject to regulatory provisions subse- 
quently adopted, dld not Impair any of the railroad's vested rights, and 
was not objectlonable as an arbitrary exercise of the clty's police power. 

[Ed. Note. — For other cases, see Conbtîtutlonal Law, Cent. Dig. §§ 209- 
211; Dec. Dig. § 101;* Municipal Corporations, Cent Dig. §| 1378, 1379; 
Dec. Dig. I 625.*] 

In Equity. Suit by the Southern Pacific Company against the City 
of Portland. Bill dismissed. 

•For other cases see same topic & S mumbbb lu Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexe» 
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Wm. D. Fenton, Ben C. Dey, R. A. Leiter, and James E. Fenton, 
for plaintiff. 
John P. Kavanaugh and W. C. Benbow, for défendant. 

BEAN, District Judge. This is a suit to enjoin the city of Portland 
from enforcing ordinance No. 16,4^1) adopted in May, 1907, making 
it unlawful for the Oregon Central Raiiroad Company, "its successors, 
assigns or their lessees, or any other person, firm or corporation, to 
run or operate steam locomotives or freight cars over, upon or along 
Fourth Street between Glisan street and the southerly limits of the 
city of Portland, from and after 18 months from the final passage 
or approval of this ordinance, excepting freight cars for the recon- 
struction, repair or maintenance of the railway lawfully and rightf uUy 
on said street." The plaintiff is occupying and using the street in 
question for railway purposes, as the assignée, lessee, or successor in 
interest of the Oregon Central Raiiroad Company, which, by ordinance 
No. S99, approved January 6, 1869, was "authorized and permitted 
to lay a railway track and run cars over the same along the center of 
Fourth street, from the south boundary line of the city of Portland 
to the north side of 'G' (now Glisan) street, and as much farther north 
as said Fourth street may extend or be extended upon the terms and 
conditions" as therein provided. By section 3 of the ordinance: 

"The common council reserve the right to make .or alter régulations at any 
time as they deem proper for the conduct of the said road within the limits 
of the city, and the speed of railway cars and locomotives (within said limits) 
and may restrict or prohibit the running of locomotives at such time and in 
sueh manner as they may deem necessary." 

The terms and conditions of the ordinance were accepted by the 
grantee, and it proceeded to construct its road along the street, and 
such road has ever since been used and operated by it and its succes- 
sors in interest for railway purposes, and numerous freight and pas- 
senger trains propelled by steam locomotives now pass over the road 
daily. 

At the time of the passage of ordinance No. 599, the city had no 
express authority given it to grant franchises for the construction or 
opération of railroads on its streets. Under the gênerai law of the 
State, however, a raiiroad corporation was authorized, when necessary 
and convenient in the location of its road, "to appropriate any part 
of any public road, street or alley or public grounds" ; but, if it de- 
sired to appropriate a street within the limits of an incorporated town 
or city, the company was required to locate its road upon such street 
as the local authorities might designate. Section 5077-5078, B. & 
C. Comp. Or. 

The plaintiff contends that this législation and the ordinance of 
the city designating the street upon which its grantee should locate 
its road gave to the grantee and its successors or assigns a perpétuai 
right or franchise to use the street for railway purposes, which cannot 
be revoked or impaired by subséquent législation, and that ordinance 
No. 16,491 is void, so far as it prohibits the use of steam locomotives 
or freight cars on or along the street because: First, it impairs the 
obligation of the contract under which the road was located, and inter- 
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feres with vested rights of property; second, it deprives the plaintiff 
of its property without due process of law ; third, it deprives it of the 
equal protection of the laws ; and, fourth, it is an unlawf ul interfér- 
ence with interstate commerce. 

The position of the city, on the other hand, is: First, that at the 
time of the passage of ordinance No. 599 the city had no power or au- 
thority to grant franchises for the use of its streets for railway pur- 
poses; second, that such ordinance was merely a hcense or permis- 
sion on the part of the council to. the grantee named therein to use the 
Street, revocable at any time ; third, that the grant was personal to 
the grantee, and it had no power or authority to assign or transfer the 
rights thereby granted without the consent of the city; and, fourth, 
that by the terms of the ordinance the city reserved the right to regu- 
late the use of the street for railway purposes to the exclusion of 
steam locomotives and freight cars therefrom whenever in the judg- 
ment of the council such législation was necessary or advisable. 

I do not deem it necessary to consider ail of thèse questions at this 
time. In any view, the city was vested with the right and power at 
the time ordinance No. 599 was passed to designate the street upon 
which the company should locate its road, and this carried with it the 
power to impose reasonable conditions to such grant or permission 
which, when accepted by the grantee, became binding upon it. Pitts- 
burg, C. & St. L. Ry. v. Hood, 94 Fed. 618, 36 C. C. A. 423 ; South- 
ern Bell Tel. & Tel. Co. v. City of Mobile, 162 Fed. 523. 

Whether the ordinance is considered a franchise, license, or mère 
permission, it gave the consent of the city to the use of the street for 
railway purposes upon certain terms and conditions, and when ac- 
cepted became in effect a contract between the city and the company. 
It may be conceded for the purposes of this case that the city could not 
subsequently revoke the permission thus given or impair or destroy 
the rights thereby conferred. No attempt is made to do so by ordi- 
nance No. 16,491. Its only purpose is to regulate the use of the rail- 
road. The passage of ordinance No. 599 did not deprive the city of 
its police powers (N. P. v. State of Minnesota, 308 U. S. 583, 28 Sup. 
Ct. 341, 52 L. Ed. 630 ; Béer Co. v. Mass., 97 U. S. 25, 24 L. Ed. 989 ; 
Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L- Ed. 205), nor 
of the right to exercise the power and authority expressly reserved 
and stipulated in the contract between it and the railroad company. 
The grant or permission was made or given by the city and accepted 
by the company upon the terms and conditions therein specified, which, 
among other things, included the right of the city to make régulations 
for the conduct of the road at any time the common council might 
deem proper, to regulate the speed of the cars and locomotives, and 
to restrict and prohibit the running of locomotives at such times and 
in such manner as the council may deem necessary. The authority 
thus reserved is broad and gênerai in its terms, and, while a technical 
construction of some of the language may support the argument of 
the plaintifï that it was thereby intended to reserve the power to regu- 
late and not prohibit the use of steam locomotives, I think the plain 
intention was to reserve the right to make such rules and régulations 
CQvering the opération of the road as might, from time to time, be nec- 
177 F.— 61 
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essary even to the extent of prohibîting the use of steam locomotives 
or freight cars wheneverSuch législation might be necessary for the 
safety or convenience of the public. If, however, the language of the 
ordinance is involved or doubtful, it should be construed against the 
grantee and in favor of the public, for, as said by the Suprême Court 
in O. R. N, V. Oregonian Ry., 130 U. S. 1, 9 Sup. Ct. 409, 32 L. Ed. 
837: 

"■R'Tien a statute makes a grant of property, powers, or franchises to a pri- 
vate corporation or to a private Indlvidual, the construction of the grant In 
doubtful points should always be against the grantee, and in favor of the 
government" 

See, aiso, to the same effect, Freeport Wtr. Co. v. Freeport City, 180 
U. S. 587, 21 Sup. Ct. 493, 45 L. Ed. 679 ; Burns v. Multnomah Ry. 
Co. (C. Ç.) 15 Fed. 177. 

I conciude, therefore, that the législation complained of is valid be- 
cause within the powers reserved to the city by the ordinance under 
which the plaintiff is now occupying the street. 

But if I am mistaken in this viewr it is still, in my opinion, valid 
because within the gênerai police power of the city. The grant, J.>cr- 
mission, license, or authority, whatever it may be called, of plaintiff's 
grantor to occupy the street for railway purposes, was necessarily 
made and accepted subject to the right of the city, under its police 
power, to make such régulations concerning the use thereof as the 
public safety and welfare might from time to time require. The legit- 
imate exercise of législative power in securing the public safety, heaith, 
and morals is not within the inhibition of the fédéral Constitution 
against the impairment of obligations of contracts, the deprivation of 
property without.due process of law, or the equal protection of the 
laws, for, as said by Mr. Chief Justice Fuller : 

"The governmental power of self -protection cannot be contraeted away, nor 
can the exercise of rlghts granted, nor the use of property, be wlthdrawn 
from the Implied llability to governmental régulation in particulars essential 
to the préservation of the communlty from injury." N. Y. & N. B. R. K. v. 
Bristol, 151 U. S. 567, 14 Sup. a. 437, 38 L. Ed. 269. 

Every grant, therefore, of a public franchise or right, is subject 
to the légitima te exercise of police power by the state or municipality, 
and it has been decided that the power to order and establish suitable 
police régulations authorizes municipal corporations to prohibit the 
use of steam locomotives in the public streets when such action does 
not interfère with vested rights. Railroad Co. v. Richmond, 96 U. S. 
521, 34 L. Ed. 734. 

There is no express stipulation in ordinance No. 599 that the grantee 
should be permitted to use steam locomotives as a motive power for 
the propelling of trains over the road therein specified, or that it might 
use freight cars thereon. The right granted was simply to lay "a 
railroad track and run cars over the same," and nothing is said ahout 
motive power or the character of the cars. The grantee, therefore, 
occupied the street subject to the gênerai power of the city in respect 
to the use of the road when constructed. The législation complained 
of, therefore, does not impair any vested rights expressly given by the 
ordinance, and it is not for the court to détermine in this case whether 
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the power reserved to the city has been judicîously exercîsed. It îs 
clearly not void as an unreasonable or arbitrary exercise of such 
power. At the time the city granted to the plaintiff's predecessors in 
interest auLhority or permission to occupy Fourth street for railway 
purposes, the street was an unimproved back street with scattering 
dwellings along it and no business houses. It is now practically in 
the heart of the business district and is one of the principal business 
streets of the city. It is frequented daily by a large number of per- 
sons, teams, and vehicles constantly traveling along and across the 
street during business hours. It is quite steep throughout the busi- 
ness district, and the noise, vibration, smoke, cinders, and soot from 
the moving steam locomotives and trains seriously interfère with the 
transaction of public and private business, and it is a constant source 
of danger and inconvenience to the public. 

The court theref ore cannot déclare that the provisions of the ordi 
nance sought to be enjoined are unreasonable or arbitrary, and, since 
it is within the legitimate police power of the municipality, it must 
be upheld. 

It follows that the complaint must be dismissed, and it is so ordered 



SOUTHERN PAC. CO. et al. v. INTERSTATE COMMERCE COMMISSION. 

(Circuit Court, N. D. Californla. February 28, 1910.) 

l. CoMMBBCB (§ 98*)— Rates Established bt Intebistate Commerce Commis- 
sion— Review BY COUKTS. 

The action of the Interstate Commerce Commission in fixing a rate to 
be chargea by an Interstate carrier under tha législative power confer- 
red by Interstate Commerce Act Feb. 4, 1887, c 104, | 15, as amended by 
Act June 29, 1906, c. 3591, § 4, 34 Stat. 589 (U. S. Comp. St. Supp. 1909, p. 
1158), can be reviewed by the courts only on the constitutional ground 
that it Is conflscatory, and such claim should be clearly established to 
warftint thelr interférence. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 98.*] 

S, Oakbiees (§ 26*)— Rates Established bt Intebstatb Commerce Commis- 
BION— Reasonableness. 

A rate fixed by the Interstate Commerce Commission of $3.40 per ton 
for the carriage of rough green flr lumber and laths from certain points 
In the Willamette Valley to San Francisco and adjacent points consid- 
ered, and held not Invalid as conflscatory. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. | 26.*] 

In Equity. Suit by the Southern Pacific Company and others against 
the Interstate Commerce Commission. Decree for défendant. 

Wm. P. Herrin, P. F. Dunne, W. W. Cotton, F. C. Dillard, and C 
W. Durbrow, for corfiplainants. 

Luther M. Walter, Robt. T. Devlin, U. S. Atty., and Joseph N. Teal, 
for défendant. 

Before GILBERT, ROSS, and MORROW, Circuit Judges, 

ROSS, Circuit Judge. This suit was brought to enjoin the enforce- 
ment of a rate of $3.40 fîxed by the Interstate Commerce Commission 
on rough green fir lumber and laths carried by the complainant railroad 

•For other cases Bee same topio & i nvmbbb In Dec. & Am. Dtes. 1907 to date, & Bep'r Indexai 
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companies from certain points in the Willamette Valley, in Oregon, to 
San Francisco and adjacent points; the- Southern Pacific Company 
having on the 18th day of April, 1907, advanced its theretofore estab- 
lished rate on such lumber for such haul from $3.10 to $5 per ton. 
The pleadings, as changed since the cause was last présentée! to the 
court, no longer raise the point, then made, that the rates so fixed were 
below the cost of transporting the lumber. 

It is well-established law that the fixing of the rates to be charged 
by public service corporations is a législative function, from which it 
necessarily follows that when Congress, as it did, conferred upon 
the Interstate Commerce Commission the power, in causes properly 
brought before it, to détermine what are and should be reasonable rates 
to be charged by the carriers of interstate commerce, its action in the 
premises is conclusive upon the courts, subject of course always to the 
inhibitions of the Constitution of the United States, which protect such 
companies, like everybody else, against confiscatory rates. In the case 
in hand, the main point relied upon by the counsel for the complainants 
at the bar was that it appears upon the face of the findings and déci- 
sion of the Commission itself, that it did not fix the rate of $3.40 on 
the lumber in question as a reasonable rate, in and of itself, but only as 
a reasonable rate in view of the conduct of the railroad company, un- 
der and by reason of which the complainants established their mills 
and produced the traffic. We do not so interpret the findings and report 
of the Cornmission. It appears that the rate so fixed by the railroad 
Company as an inducement to the lumbermen of the Willamette Valley 
to establish mills there for the production of lumber for transporta- 
tion to San Francisco and other points was $3.10, which rate was con- 
tinued for a number of years, and under which numerous mills were 
established by the lumbermen and a large amount of lumber produced 
by them and transported by the railroad companies. In respect to that 
matter, what the case shows is thus briefly stated by the Interstate 
Commerce Commission: 

"Prevlous to 1898 no lumber was eut in that valley except such as was 
neeessary to supply the local consumption. The océan could only be reached 
at Portland upon the north after a rail haul of considérable length, and upon 
a comparatlvely hlgh rate, so that lumber eut In the Willamette Valley could 
not find a market by water in compétition with that produced in Portland. 
The rate to the soUth was so high as to prohibit shipments in that direction 
In compétition with water carriage from Portland. About 1898 the Southern 
Pacific Company became convinced that it ought to adopt a policy which 
would develop the lumber Industry along its Unes in the Willamette Valley. 
At that tlme it had no aflSliation with the Union Pacific Railroad or its al- 
lied lines, and therefore could obtain no outlet for this lumber through the 
Portland gateway. Since both the Oregon Railroad & Navigation Company 
and the Northern Pacific Ctompany had extensive- lumber Interests of their 
own which they were bound to protect, the only possible market was to the 
south and to points in the east reached via the south. 

"For several years rates had been In effect from Puget Sound terrltory and 
from Portland to Utah, Colorado, and other eastern destinations. In order 
that lumber produced in the Willamette Valley might be given a market in 
compétition with Washington and Portland mills in this territory, it must 
go south to Sacramento and east over the lines of the Southern Pacific. ■ 
There was also an extensive market in San Francisco and adjacent territory. 
This market could be reached from Portland and from points upon Puget 
Sound by water, and lumber arrivlng at San Francisco by water could there 
be loaded upon the cars and shipped by rail to nearby Interior points and 
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to the eastern points above mentioned. In order, therefore, to give this 
lumber oî the "Willamette Valley a market it was absolutely essential to es- 
tablish a rate from tliat terrltory to San Francisco, whlch was fairly équiva- 
lent to the water rate from Portland and from corresponding points. This 
was perfectly understood by ail parties, and the détermination of the South- 
ern Pacific was to do precisely this thing. 

"What actually occurred in that valley ean be best shown by considerlng 
the history of the opérations of the Booth-Kelly CJompany, which was the 
flrst operator in the fleld, and which is to-day the largest producer of lum- 
ber in that région. In 1897 Mr. Booth was running a mill in the southexn 
part of Oregon for the cutting of pine, which Is used mainly for sash and 
doors and cabinet purposes. An opportunity presented itself to lease a mill 
which had just been constructed for the manufacture of fir, and the South- 
ern Pacific Company applied to him stating that a détermination 'had been 
reached to make this lower rate and asking him to lease this mill. At that 
time the merchantability of Oregon fir In compétition with Puget Sound fir 
and other lumber had not been demonstrated, but Mr. Booth, believing that 
the experlment was worth trying, leased this mill for a year, and the rail- 
road Company put in a rate of $5.10 per ton. An actual test showed Mr. 
Booth that this lumber would sell in compétition with other fir in the San 
Francisco market, and also convlneed him that he could profltably manu- 
facture upon the rate proposed. He therefore entered into negotlations with 
the Southern Pacific Company for the purchase of a tract of timber land 
embraclng about 17,000 acres. In order to reach this land, it was necessary 
to construct a railroad some 26 miles in length, which the Southern Pacific 
undertook to do upon condition that Mr. Booth should ship over the road, 
for the first xear. a certain number of car loads of lumber, that he should 
pay an artitrary rate of so much per ton over this branch road, and that 
he should take ofC the lumber from the tract in question wlthln a given time. 

"Mr. Booth testified — and there ean be no doubt of the fact — that préviens 
to the makiDg of this contract, and as the basis of ail his opérations, it was 
understood between him and the railroad company that a rate to San Fran- 
cisco should be put in and malntained which was fairly équivalent to the, 
water rate from Portland, and that he should also be given a rate via Sacra - 
meuto to various eastern points in Idaho, Utah, and Colorado. In accord- 
ance with this understanding the Southern Pacifie established in 1899 a rate 
of $3.10 per ton upon lumber to San Francisco and bay points. This original 
rate applied to ail kinds of lumber both green and dry. At first it was only 
applicable to the section in which the Booth mills were located, but was 
very soon extended to the entire Willamette Valley, including Portland. Un- 
der tfie stimulus of this rate the lumber business in the Willamette Valley 
rapidly developed. The Booth-Kelly Company extended its own opérations, 
and many other mills sprang up, untll, in 1904, that industry had reached 
very considérable proportions. 

"In the latter part of 1903 the $3.10 rate was wlthdrawn from Portland, 
and in January, 1904, It was wlthdrawn from the entire Willamette Valley, 
a rate of $5 belng established instead. The testimony In this case shows 
that the effect of the putting in of the $5 rate was, or would hâve been if 
continued, to practically suspend the opérations of thèse mills. They made 
this représentation with great earnestness to the Southern Pacific Company, 
and finally the leading oflScials of that company, among others its chlef traf- 
fic director, visited the scène of thèse opérations. As a resuit of this Per- 
sonal inspection, and after further considération, that company announced 
that while -the rate never ought to hâve been made at the outset, inasmueh 
as it had been. that company would continue It for the future, but would 
limit it to rough lumber shipped green. Acting upon this announcement, the 
Southern Pacific Company did, in May, 1904, make effective once again this 
rate of $3.10, which was now, however, applied not to ail lumber, but only 
to rough green fir lumber and lath. 

"As showing the importance which lumber manufaeturers in this région 
attached to the ,$3.10 rate, what occurred at the time this rate was wlth- 
drawn in 1904 In a partlcular instance may be mentioned. A certain operator 
who owned one mlU already had arranged, in the year 1903, to purchase a 
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considérable qnantlty of tlmber and to erect a large mlU. When rumors ol 
thë wlthdrawal of the $3.10 became rlfe he suspended hla negotiations, but 
after the rate was re-established In 1904, belleving from what tbe officiais 
of the Southern Paclflc had sald to hlm that this company had now flnally 
determined upon the maintenance of this rate as a permanent poUcy, he pur- 
chased hls land and resumed the building of hls mlll, and bas slnce con- 
etructed stlll another mlll, and purchased some 800,000,000 feet of timber. 
There ean be no question but what the existence of this industry In any- 
thing like Its présent proportions In the Willamette Valley Is almost entlrely 
due to the establishment of this $3.10 rate. Without it the mills would not 
bave been bullt nor the timber which thèse opéra tors own purchased, nor 
could the business bave been profltably conducted during récent years upon 
the présent rate of $5 per ton. The complainants insist that a maintenance of 
the présent rate wlU shut up their mills and very largely depreclate their 
timber Investments. 

"There are some 250 mllls In the Willamette Valley, not Includlng Port- 
land, wlth a capacity of perhaps 1,300,000,000 feet per annum, although the 
actual eut of thèse mills has never exceeded In any one year 1,000,000,000 
feet, of which about two-thirda Is shlpped out by rail over the Unes of the 
défendants, the balance being consumed locally. A considérable part of this 
so-called local consumptioû Is purchased by the railroad Itself for Its own 
use. The Booth-Kelly Gompany manufacture nearly one-seventh of the en- 
tire outptit of the Valley, and there are two or three other large operators, 
but the great majority of thèse mills are small, wlth a capacity of from 
10,000 to 20,000 feet in 10 hours. Green flr lumber weighs about 3,300 pounds 
to the 1,000 feet, and therefore an advance of $1.90 per ton would be équiva- 
lent to $3.13% per 1,000 feet. The profit in manufacturing lumber In the 
Willamette Valley during the last seven or elght years has probably ranged 
from $1.50 to $2.50 per 1,000. Thèse profits hâve often been greater and 
Often less, but the above are perhaps the falr average llmlts. Most operators 
in this section own their own timber, but stumpage is frequently bought, and 
has rangéd from 25 cents to $1 per 1,000. In arrlvlng at the above profit 
stumpage is always eharged as a cost of production. The Booth-Kelly Com- 
pany charges Itself for Stumpage 50 cents per 1,000, although under the 
price at which that company bought its land the actual cost would be some- 
what less. If the cost of stumpage should be ellminated, the profits would 
be increased by 50 cents per 1,000 feet. It will be seen, therefore, that this 
advance in the freight rate exceeds by considérable the average profit of 
manufacture In the Willamette Valley plus the price of stumpage. This 
lumber competes wlth that produced at Portland and shlpped from Portland 
by water to San Francisco. It was not denled that In the past Portland 
lumber had suocessfuUy met lumber from the Willamette Valley in San 
Francisco upon the former rates of transportation. The rate from the Willa- 
mette Valley Is now increased by more than the profit in the manufacture of 
this lumber. There can be but one resuit — ^lumber reaching San Francisco 
by water must supplant that from the Willamette Valley in the San Fran- 
cisco market. The rate of $3.10 was Intended to meet the water rate from 
Portland, and applled only at San Francisco and other bay points which could 
be reached by water. Lumber from Portland to an Interior destination 
must be loaded upon the cars at the water Une and transported W rail to the 
Interior point. Lumber from the Willamette Valley to the same interior 
point was eharged the $3.10 rate to San Francisco plus thé local rail rate 
from San Francisco to destination, thus maintalning the compétitive equality 
between Portland and the Willamette. It will be seen, therefore, that the 
$3.10 rate gradually Increased as the distance from San Francisco Bay in- 
creased, until the $5 limit was reached. The présent rate of $5 applles to ail 
the terrltory which could formerly be reached at $5 and less. Ilence the 
advance to points distant from San Francisco Bay is less than $1.90 per ton 
by a gradually diminishing amount until it reaches the old $5 limit. 

"It will also be remembered that the Willamette Valley now has an outlet 
to eastern destinations via Portland. When this original rate was estab- 
lished, there could be no movement through the Portland gateway, and a 
'rate was made to eastern destinations via Sacramento. The movement to 
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the south over the Slsklyou and afterwards to the east over the Sierra 
Nevada was extremely expensive, and when the Southern Pacifie and the 
Union Pacific became united in 1901 joint rates were established for the 
movement of this lumber through Portland over the Union Pacific lines, 
where the grades were much easier and the cost of opération much less. 
Thèse mills therefore reach to-day via Portland the same eastern destina- 
tions whlch they formerly reached via Sacrameuto. Thèse rates from the 
Willamette Valley" to varions eastern points are the same as from Port- 
land, as a rule, and usually the same as from mills In Washington upon the 
west of tUe Cascades. Those rates hâve also been advànced, and proceed- 
ings are pending before the Commission for a restoration of the original 
rates, but the questions Involved are entirely distinct from this. The de- 
fendant apparently concèdes that vphatever rate is established to eastern 
points from Portland should also be couceded thèse Willamette Valley mills. 

"It follows, therefore, that the efCect of this advance is" to shnt up, as to 
the Willamette Valley, the San Francisco market, and to limit the market 
In the vicinlty of San Francisco. AU other markets are open to thèse mills 
to exactly the same degree that they hâve been in the past. What, then, is 
the efCeet of wlthdrawing that particular market? The timber eut at thèse 
Willamette mills is known as Oregon fir, and is very slmilar to Washington 
flr except that the trees are smaller. The testimony falrly shows that grade 
for grade the lumber sells at the same prlce with Washington flr and with 
the same readiness. It would seem, however, that the percentage of high- 
grade lumber runs somewhat less with thèse mills than in Washington, and, 
still further, that the poorer grades are not as good hère as in Washington. 

"TËe testimony showed that this poorer lumber could not be shlpped to 
eastern markets, and that the only market in which It could be disposed of 
was San Francisco and points in that immédiate viclnity, and this seems 
probable, for there are few eastern points which can be reached at less than 
a 40 cent rate, and It fairly appears in this case that there are to-day few 
if any markets to which No. 2 lumber can be shipped upon a rate as high 
as that. As was very truly said by counsel for the défense In the argument 
of the Eastern Rate Cases 'the common board is everywhere,' and the Pa- 
cific Coast manufacturer cannot expect to send to the east this grade of his 
product. Thèse lower grades must be disposed of In eomparatively nearby 
markets. Mills upon the coast can market this lumber by water, Interior 
mills in Washington seem to flnd a considérable local market, and the same 
Is true of Portland, but thèse opérations In the Willamette Valley hâve no 
local market of any account, and hâve relieid in the past upon the San Fran- 
cisco market for the disposlng of this part of their output To deprive them 
of this market, or to require them to take $3.13 per 1,000 feet lésa for this 
part of their product, which Is a considérable percentage of the whole, would 
turn a profitable into an unprofltable business. 

"It appears probable, too, that the effect of wlthdrawing this market wlll 
be more serions upon the small mlll than upon the two or three large op- 
erators who are affected by thèse rates. In order to shlp lumber long dis- 
tances it must frequently be dressed and kiln-dried. The larger mills hâve 
f acilities for dolng this, but the smaller operators are wlthout such facilitiez ; 
nor can they afCord to provide them. They must sell their lumber in the 
rough, and they do sell a very considérable portion of it in this market. 

"It appeared from figures furnlshed by the défendants that, during the 
year 1907, 7,108 cars of lumber moved from the Willamette Valley via Port- 
land, and that 5,436 cars of commercial lumber moved south through Ash- 
land. There was a further movement through Ashland of 3,326 cars of Com- 
pany lumber. The relative movement south was much less during this year 
than at any previous period, for the reason that the défendants were unable 
to furnlsh cars for the transportation of lumber In that direction. Of the 
cars moving south about one-half were to San Francisco and other bay points, 
and a large proportion of the remainder were to points affected by the ad- 
vance; although it should be remembered that a portion of this southern 
movement was dry lumber to whlch the $5 rate only applied. Mr. Booth 
testified that about 20 per cent, of this lumber moved south under the $3.10 
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rate, and that the permanent wlthdrawal of thls rate would practlcally shut 
down the opérations of hls company." 

While it will be seen from the foregoing quotation from the 
report of the Commission that that body took into considération the 
çonduct oï the railroad company under which the lumbermen under- 
took and developed the lumber industry in the Willamette Valley, the 
Commission, in fixing as it did the rate of $3.40 on rough green fir 
lumber and laths for the haul in question, by no means limited the 
basis of its décision to the past action of the railroad companies, as will 
be seen from this f urther quotation from its findings and décision : 

"The distance from Portland to San Francisco is about 750 miles. This rate 
of $3.10 applied from mills just south of Portland as a blanitet rate over alwut 
250 miles up the Willamette Valley, the average distance over which lumber 
moved upon it being perhaps 625 miles. Upon this assumption the rate would 
yieid about 5 mills per ton mile. AU this lumber in reaching San Francisco 
' must be hauled over the Siskiyou Mountains, where grades' are extremely 
heavy, and the eost of opération unusually high. Taklng the whole 750 miles, 
the grade does not exeeed one-half of 1 per cent, for 500 miles, and operating 
conditions over this portion of the Une are favorable; but for about 250 miles 
grades and eurvatures are severe. The steepest grade is found just after 
leaving Ashland for the south, where for 36 miles the heaviest engine can only 
haul S75 gross tons. Over the entire 250 miles 50O tons would be an average 
load for such a locomotive. In practical opération it seems to be customary 
to make up trains at Ashland of from 20 to 25 cars and to send thèse trains 
over the mountains solid. Such a train requires for the first 36 miles out 
of Ashland three of thèse most powerful engines, but for the balance of the 
way can be handled by two. The fuel used is oil, which costs, reduced to the 
priée of coal, $2.80 per ton. Mills In the Willamette Valley are not situated 
near the river, and are not therefore as a rule upon the main Une of the de- 
fendants, but are reached by short branch Unes of différent lengths. The 
service of coUecOng this lumber and putting it into the trains 6î the défend- 
ant upon its main Une is therefore a somewhat expensive one. 

"The présent rate of $5 per ton Is équivalent to 25 cents per 100 pounds, 
and the défendants insist that this rate, tested by a comparison with lumber 
rates in différent parts of the United States, taking into aceount the op- 
erating conditions whioh obtain hère, eannot be regarded as extravagant. 
Oomparisons with other lumber rates are not conolnsive nor greatly profit- 
able, slnee operating conditions are seldom the same, much less tralBe and 
commercial conditions. The old rate of $3.10 paid, as above stated, an aver- 
age retum of about 5 mills per ton mile. There are many instances within 
the knowledge of the Commission where lumber has been and is now being 
transported for a less charge than this. The $3.10 rate was certainly a low 
one, but we are satisfied that it did yield when established, 'has ever since 
yielded, and would for the future yield, a substantial return over and above 
the cost of opération, and that its maintenance in the past has contributed 
much to the prosperity of the défendants. 

"In 1898 no lumber moved from the Willamette Valley. In 1907 the de- 
fendants handled. from thèse mills more than 12,000 car loads of revenue 
paying lumber. TÏiis development of the lumber industry has not only direetly 
contributed a large amount of trafflc, but 'has developed the entire country, 
and has thus added Indireotly as much or perhaps even more to the net 
profits of the défendants. It is not susceptible of doubt that this develop- 
ment would not hâve taken place at the time it did, but for the putting in 
of the $3.10 rate, as previously stated. The railroad from the southern Une 
of Oregon north is owned by the Oregou & California Railroad Company, 
but tTiese Unes hâve been operated since before 1898 under lease by tUe 
Southern Pacifie Company, which now also owns the capital stock of the 
Oregon & California Company. The Southern Pacific Company in its retnrns 
to this Commission does not State separately the result of opérations upon 
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the lines of the Oregon & Callfornia Company, and we hâve nothing In thls 
case from whieh we can make a critical examination of the résulta of those 
opérations through a séries of years. It does appear that in the year 1897 
the gross earnings from opération upon thèse lines were $1,436,037, and op- 
eratlng expenses $1,112,835, leaving net earnings of $323,202, and that the 
same figures for 1907, were: Gross earnings, $6,417,153 ; operating expenses, 
$4,766,350; net earnings, $1,650,803. The mileage in 1897 was 654 miles, in 
1907, 665 miles, of which about 300 miles are main Une and the balance 
branches. It appears, therefore, that net earnings In 1907 were more than 
gross earnings 'had been 10 years before, and that présent net earnings are 
about $2,500 per mile. When It Is remembered that more than half of fliia 
mileage consista of branch Unes, not expensive to construct, it would appear 
the above retums are fairly eompensatory. 

"The above figures abundantly conflrm the judgment of Mr. Huntington 
that a rate should be made which would develop the lumber industry of this 
région, and in our opinion the maintenance of this $3.10 rate would be also 
for the advantage of the défendants in the Immédiate future. Thèse mills 
are established, and they will continue to do business upon a margin of profit 
mueh smaller than would hâve been sufflcient to Induce their construction 
in the beginning. But it has been seen that theIr only market for poorer 
grades of common lumber is to the south, and that wlthout a market for 
this class of lumber they cannot successfully compete with other mills upon 
the Pacific Coast. As already suggested, when the price of stumpage has 
sufficiently increased in other sections, this lumber in the Willamette Valley 
can be manufactured at a profit upon the $5 rate, but for the présent it seems 
highly probable that the continuance of the lower rate is necessary to a eon- 
tinuance of the business itself in anything llke its présent volume." 

It will be seen from the last quotation from the findings of the Com- 
mission and from other parts of it that it expressly found that the old 
rate of $3.10 established by the railroad company paid an average re- 
turn to it of about 5 mills per ton mile, and that while that rate was a 
low one "it did yield when established, has ever since yielded, and 
would for the future yield, a substantial return over and above the 
cost of opération." In view of that finding, we cannot say that its in- 
creased rate to $3.40 a ton is so unreasonable as to come within any 
inhibition of the Constitution of the United States. The jurisdiction 
which is invoked hère ought, as was said by the Suprême Court of the 
United States in a récent and analogous case, to be exercised only in 
the clearest cases. The case referred to is a water rate case (Knoxville 
V. Water Company, 212 U. S. 1, 29 Sup. Ct. 148, 53 L. Ed. 371), where 
the court said, among other things : 

"If a company of this kind chooses to décline to observe an ordinance of 
this nature, and prefers rather to go into court wlth the claim that the ordi- 
nance is unconstitutional, it must be prepared to show to the satisfaction of 
tbe court that the ordinance would necessarily be so eonfiscatory In its ef- 
feet as to violate the Constitution of the United States. In Eis parte ïoung, 
209 U. S. 123, 166, 28 Sup. Ct. 441, 456 (52 L. Ed. 714, 13 L. R. A. [N. S.] 
932), the last word of caution by this court was said: 'FInally It Is objected 
that the necessary resuit of upholding this suit in the Circuit Court will be 
to draw to the lower fédéral courts a great flood of litîgation of this char- 
acter, w^here one fédéral judge would bave it in bis power to enjoin pro- 
ceedlngs by state officiais to enforce the législative acts of the state, either 
by criminal or civil actions. To this it may be answered, In the first place, 
that no Injunction ought to be granted unless in a case reasonably free from 
doubt. We thlnk such rule is, and will be, followed by ail the judges of the 
fédéral courts.' The same thought. In efCect, was expressed in San Diego 
Land & Town Company v. National City, 174 U. S. 739, 754, 19 Sup. Ct. 804, 
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810 (43 L. Ed. 1154): 'Judlcial interférence should never occur unless the 
case présents, clearly and beyond ail doubt, such a flagrant attack upon the 
rlghts of property under the guise of régulations as to compel the court to 
say that the rates prescribed will necessarily hâve, the efflect to deny just 
compensation ifor prlvate property taken for the public use.' And in San 
Diego Land & Town Company v. Jasper, 189 U. S. 439, 441, 23 Sup. Ct. 571, 
572 (47 L. Ed. 892), after repeating with approval this language, It was said: 
'In a case llke this we do not f eel bound to re-examine and weigh ail the évi- 
dence, although we hâve donc so, or to proceed aecording to our Independent 
opinion as to what were proper rates. It is enough if we cannot say that 
it was impossible for a fair-mlnded board to come to the resuit which was 
reached.' " 

And the Suprême Court, in Knoxville v. Water Company, concluded 
its opinion in thèse timely and appropriate words : 

"The courts, in clear cases, ought not to îiesltate to arrest the opération of 
a conflscatory law, but they ought to refrain from Interfering In cases of any 
other kind. Régulation of publie service corporations, which perform their 
dutles under conditions of necessary monopoly, will occur with greater and 
greater frequency as time goes on. It is a délicate and dangerous functlou, 
and ought to be exercised with a keen sensé of justice on the part of the 
regulating body, met by a frank dlselosure on the part of the company to be 
regulated. The courts ought not to bear the whole burden of savlng property 
from confiscation, though they will not he found wanting where the proof Is 
clear. The Législatures and subordinate bodies, to whom the législative 
power has been delegated, ought to do their part. Our social System rests 
largely upon the sanctity of private property, and that state or community 
which seeks to invade it will soon discover the error in the disaster which 
foUowB. The slight gain to the consumer, which he would obtaln from a ré- 
duction In the rates charged by publi* service corporations, Is as nothlng 
compared with his share in the ruin which would be brought about by deny- 
Ing to prlvate property its Just reward, thus unsettling values and destroying 
confidence. On the other hand, the companles to be regulated will flnd it to 
their lasting Interest to furnish freely the information upon which a just 
régulation can be based." 

The conclusion to which we hâve come in the case before us is that 
the complaint should be dismissed at the complainants' cost. It is so 
ordered. 



NORGUET V. PARAMOUNT WORSTBD MILLS. 
(Circuit Court, D. Rhode Island. March 19, 1910.) 

No. 2,864. 

1. Evidence (§ 595*) — Weight and Susficienot— Right of Jubt to Disre- 
GAED Tbstimont. 

The rule that to warrant the recovery of damages the plaintiff must 
support his demand by a prépondérance of évidence is as binding upon a 
Jury as upon the judge, and their rlght to weigh the évidence and to dé- 
termine dîsputed questions of fact does not entitle them to reject the posi- 
tive and direct testimony of disinterested and unimpeached witnesses for 
the défendant without suflicient reason. 

[Ëd. Note. — For other cases, see Evidence, Cent. Dig. § 2450 ; I>ec. DIg. 
§ 598.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2.. Evidence (t 77*) — Prestjmptionsh-Failtiee TO Caix Witoesses. 

The nonprodiîction of witeesses when wltnesses are procurable créâtes 
a presumption that their testimony, if proeured, would be unfavorable. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 97; Dec. Dig. 
§ 77.*] 
3. Master AND Servant (§ 276*) — Injubt to Servant— Action— Sufficienct 
ûP Evidence. 

Plalntiff alleged that, when working as a weaver in defendant's mill 
in a room with 10 other weavers, he was on two occasions struck on the 
rlght side by a shuttle which flew from a defectlve loom, and injured; 
that on the second occasion he was knocked to the floor, where he lay 
unconscious. His testimony was not corroborated by any other person 
in the room at the time as to either occasion, but as to the second was 
directly contradicted by three unlmpeached witnesses, two of whom were 
not in the employ of défendant at the time of the trial. There was also 
other évidence tending to show that on the second occasion he could not 
hâve been struck as he clalmed. Held, that such évidence was not suffi- 
cient to support a verdict In his f avor. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 931, 
QSQ, 970 ; Dec. Dig. § 276.*] 

At Law. Action by Napoléon Norguet against Paramount Worsted 
Mills. On motion by défendant for new trial. Motion granted. 

A. B. Crafts, for plaintiflf. 

Vincent, Boss & Barnefield, for défendant. 

BROWN, District Judge. The plaintifï, Norguet, claimed that 
while working for the défendant as a weaver he was on two différent 
occasions struck on the right side and at nearly the same plaqe by a 
flying shuttle, first on February 19, 1907, and afterwards on May 31, 
1907. _ _ , 

The déclaration alleged that on each occasion the shuttle flew from 
the loom in conséquence of some defect in the loom, although no spé- 
cifie def ect was set f orth. The only évidence of a defect in either loom 
was the testimony of the plaintiff that on each occasion a loom fixer 
was called to the loom by a weaver, and had been engaged in fixing the 
loom immediately before the shuttle jumped. 

The plaintiff testified that on February 19th the loom fixer also fixed 
the loom after the shuttle had struck the plaintiff. 

On each occasion the loom fixer is said to hâve worked at the boxes 
of the loom on the right-hand side. 

There was testimony to the effect that there are many causes for the 
jumping of a shuttle other than defects in the loom; such as tangled 
chreads, knots, or a broken thread. The plaintiff, oiE course, assumed 
the risk of the jumping of the shuttle from such causes due to the 
négligence of his fellow servants. 

Upon its pétition for a new trial the défendant contends that the 
évidence was wholly insufficient to show a defect in either loom, and 
also contends that the plaintiff's testimony that he was struck by a 
shuttle on either occasion is wholly uncorroborated and untrue in fact. 

On February 19th, the plaintiff testifies, he was engaged in running 
two looms, Nos. 9 and 10, and that between half past 8 and 9 o'cIock 
in the morning, Tuesday, a shuttle flew from loom No. 20 just after 

•For other cases see same topic & % humbbe in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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a loom fixer had left ît ; that he was struck in the right side ; and that 
after the shuttle flew the loom fixer returned to loom No. 20 and fixed 
it again. The plaintiff testifies that, although he suffered from the 
blow, he stayed at work until night, and that he continued to work 
each day until 11 o'clock on Saturday; that the mill closed at 11:30; 
and that he went to his home, sent for a doctor, and remained two 
weeks in bed. 

The sole corroboration of the plaintiff's story is the testimony of 
the plaintiff's wife and. of Dr. Gervais, who was called on Saturday, 
February 23d, and says he found marks on the plaintiff's body, a black 
and blue spot about S^^ inches in diameter, and "a little hole in him" 
below the fourth rib. 

It is to be noted that the plaintiff, who had worked in defendant's 
mill upwards of two years before the accident, did not produce a single 
witness in corroboration of his story. The défendant produced the 
records of the weaveroom, which showed that the plaintiff was cred- 
ited with no cloth woven on looms Nos. 9 and 10, at which he says he 
was working at the time of the accident, but shows that cloth was cred- 
ited to him from looms Nos. 13 and 14, as f ollows : 

February ISth, Loom 14, 57% yds. 

19th, " 13, mV2 " 

" 20th, " 14, 59% " 

23rd, " 13, eiVa " 

23r<î, " 14, 591/2 " 

A eut of about 60 yards of cloth is woven upon one loom in about 
two days. V, 

The record does not show directly the actual amount woven on 
any particular day, but only the amount of cloth taken off the loom 
and credited to the weaver each day. 

According to the record, the plaintiff during the préviens week had 
worked on looms 13 and 14. The record also shows that plaintiff re- 
sumed work March 4th and 5th, when he worked on looms 5 and 6, 
and that after March 6th he woilced on looms 13 and 14. 

The plaintiff in rebuttal did not deny the accuracy of defendant's 
record, but testified that on February 19th he was weaving samples. 
There was évidence to show that the record produced did not contain 
an account of work that was paid for by the hour, and the défendant 
produced no testimony to show that the plaintiff was not credited for 
work done by the hour. As the record does not show at what time of 
day the cloth was taken off the looms, the défendant has not excluded 
the possibility that Norguet might hâve been working for some hours 
on looms 9 and 10. 

The loom fixer dénies that he had any knowledge of the occurrence 
testified to by Norguet, or that Norguet was struck by a shuttle at any 
time. 

Norguet testified that his first accident was not as severe as the sec- 
ond. 

As to the second accident the plaintiff testifies that it occurred May 
31, 1907, Friday, on which date he finally left defendant's employment.» 
He States that he was working in the same room, but on looms 13 and 
14, and had the same boss and the same loom fixer as on February 
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19th ; that his loom would-not work ; and that he called the loom fixer, 
who fixed the loom three times and informed him that it was ail right. 
He States that the loom fixer started the loom, and "as soon as he 
started the shuttle flew out and hit me on the side, and I flew on the 
floor." Plaintifif says that he lost consciousness, that while he was on 
the floor and between the looms the boss gave him water, that he was 
struck on the right side "two inches from the first time," and that the 
shuttle came from loom 14 while he was working at loom 13. 

Q. And the loom fixer was working on whlch loom? 
A. At No. 14, at the rlght-hand side. 

As the only évidence of a defective condition of the loom was the 
évidence that the loom fixer was required to fix it, there is nothing to 
show any defect except at the box on the right-hand side of loom 14. 
A shuttle flying because of a defect in the right-hand box must hâve 
gone towards the plaintilï's left side, and could not in its direct flight 
hâve struck him on the right side, since he was facing loom 13, as he 
testifies, and as was specifically found by the jury. That on this day 
a shuttle did fly from the right-hand side of loom 14 is established by 
the testimony of the loom fixer, Prendergast, not at the time of the 
trial in the defendant's employment, who says that he was called by 
the plaintiff to the loom, and that in trying the loom a shuttle flew out 
from the right-hand side and struck the handles of loom 14 on the left- 
hand side and dropped to the floor ; that when the shuttle dropped Nor- 
guet kicked it into the middle of the shop and went off. He testified 
that the shuttle did not bound, but dropped on the floor ; that it did 
not hit Norguet, but came about two feet from him. Upon cross-ex- 
amination he was asked : 

XQ. Will you swear that It did not hit him 7 
A. No, I wouldn't swear It did not hit him. 

He testified that there were 10 weavers at work in the room. He 
also testified that after Norguet left he looked the loom ail over and 
found no defect in it, but that he found the listing broken, and stated 
that the condition of the threads was the cause of throwing the shuttle 
out. He States that Norguet did not then say to him that the shuttle 
had hit him, that he made no repairs on the loom, and that the loom was 
•afterwards operated. 

Keenan, a weaver not now in defendant's employment, corroborâtes 
Prendergast, and says that he saw the shuttle come out, go across, hit 
the handles on the opposite side, and drop to the floor. He was asked : 

Q. Did the shuttle hit Norguet at that tlmeî 
A. Not as I see it. 

There was testimony that on the day of this occurrence, and shortly 
after the shuttle flew, Norguet claimed that he had been struck by a 
shuttle. In view of the jury's spécial finding that on May olst the 
plaintiff was facing loom 13 and was struck on the right side by a 
shuttle flying from loom 14, and in view of the fact that the testimony 
that the loom fixer fixed loom 14 at the right-hand end was the only 
testimony of any defective condition in that loom, it seems to follow 
necessarily that the plaintifï could not hâve received a blow on his 
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right side from a direct flight of the shuttle due to any proveri defect 
in defendant's machinery. The only possibility that he was struck 
as he says he was was from a rebound of the shuttle, and that there 
was a rebound is directly contradicted. 

It seems impossible that the plaintiff could hâve been knocked to the 
floor and hâve lain on the floor unconscious without attracting the at- 
tention of a single one of his f ellow operatives in the same room. In 
considering the question whether the verdict is against the évidence we 
cannot disregard the fact that the plaintiff has not produced as to either 
occurrence a single one of his fellow workmen to corroborate his tes- 
timony._ On the other hand, as to the accident of February 19th, he is 
contradicted by the loom fixer and by the record of the weaveroom, 
though this, it must be conceded, does not preclude the possibility of 
the occurrence. As to the accident of May 31st he is directly contra- 
dicted by the loom fixer and a fellow workman, as well as by the boss, 
who dénies the incident as to giving hira water while he was on the 
floor. ■ 

Dr. Gervais also testified to finding marks of a second accident on 
the plaintifï's body. He was asked : 

Q. Now, when you were called May 31st, dld you see any marks on his 
body? 

A. I dld. 

Q. What was that? 

A. Anothér accident samè as the flrst one. On the Thursday I happened to 
eall there. Tihere was no ecchymosis, that Is, a kind of blue mark, when I 
Was called; but this came later on a couple of days, and gave just about the 
same resuit, à couple of Inches in dlameter of a blue mark. 

Q. Were thèse marks thtt you saw there on February 23d and May 31st 
In the same place? 

A. A couple of Inches différence. 

Q. You saw a puncture of the skin, or a brulseî 

A. Bruise. 

Q. No puncture of the skin? 

A. Not exactly, no. 

There was évidence from Dr. Gervais and the plaintiff 's wife as to 
illness following both the first and second accidents. There was évi- 
dence from the défendant tending to show that prior to either accident 
the plaintiff was ill. On cross-examination the plaintiff was asked 
whether he was not sick bef ore February 19, 1907, and replied, "No." 

XQ. Didn't you wear a silk bandage on your stomach in that mil! on Feb- 
ruary 19, 1907? 
A. No^ ■ 

XQ. Hâve you ever worn a silk bandage? 
A. No. 

XQ. Hâve you ever worn a bandage on your stomach of any kind? 
A. No. ■ ■ , 

Keenan testified to seeing him wear a blue serge bandage; that he 
had it when he came to work in the mill and wore it round his body. 

Trainor testified that he wore a bandage in 1906, and there was 
further évidence tending to show impairmént of plaintiff 's physical 
condition for somé reason other than either accident. 

On redirect -plaintiff was a.sked: 
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Q. t)ld you'ever wear a bandage after the flrst accident? 
A. Mter the flrst accident, yes. 
Q. I>id you ëver wear it before? 
A. Ko. 

The gênerai rule that a court is forbidden f rom condemning any one 
in damages except in behalf of a party who supports his demand by 
a prépondérance of évidence was stated by the Circuit Court of Ap- 
peals for this circuit in The Charles L,. Jeffrey, 55 Fed. 685, 5 C. C. 
A. 346. See, also, 17 Cyc. 754 et seq. This rule is as binding upon 
a jury as upon the judge ; and the right of a jury to weigh the évi- 
dence and to détermine disputed questions of fact does not reheve 
them of the duty of following the instruction of the court that they 
must décide disputed questions of fact according to the prépondérance 
of proof. They cannot reject the positive and direct testimony of dis- 
interested and unimpeached vsritnesses for the défendant without suf- 
ficient reason. It is the well-settled rule of law that the plaintifif must 
not only offer proof of négligence, but that he is under the obligation 
of supporting his case by a prépondérance of proof. 

To permit a plaintifif to sustain a case of this character upon his own 
bare and uncorroborated statements, without the support of eyewit- 
nesses, when the occurrence, if true, would in ail probability hâve at- 
tracted the attention of his fellow workmen, and when there was op- 
portunity, if machinery was defective, to hâve had an examination 
made and discover and point out the defect, is dangerous. 

The nonproduction of witnesses, when witnesses are procurable, 
créâtes a presumption that their testimony, if procured, would be un- 
favorable. Graves v. U. S., 150 U. S. 118, 14 Sup. Ct. 40, 37 L. Ed. 
1031 ; Runkle v. Burnham, 153 U. S. 316-225, 14 Sup. Ct. 837, 38 
h. Ed. 694; Clifton v. U. S., 4 How. 243, 11 L. Ed. 957. 

It seems highly improbable that, if the plaintifif on May 31st received 
so violent a blow as to knock him to the floor and render him un- 
conscious, he should not be able to find a single witness to the fact. It 
is contrary to the usual expérience in thèse cases that there should be 
in a weaveroom an accident of this character and severity that was 
seen by no one. When the plaintifif's story, under such circumstances, 
is not only not corroborated, but is defiinitely contradicted by three 
well-appearing and unimpeached witnesses, it becomes especially neces- 
sary for the court to apply the rule of law that requires of the plain- 
tifif the prépondérance of proof. 

I am of the opinion that the plaintiff has not produced a prépondér- 
ance of proof as to the occurrence of either accident, or as to a defect 
in the def endant's machinery on either occasion. 

When a case of this character is meritorious, it is the usual practice 
of attorneys to support the plaintifï's story by the testimony of cor- 
roborating witnesses and to give to the jury the benefît of the testi- 
mony of some at least of those persons who were présent. Such cor- 
roboration is especially necessary where the case presented is of an 
unusual and extraordinary character, as when the plaintiff seeks to 
hold the défendant Hable for the joint effect of duplicate accidents, of 
the same character, producing injuries at practically the same place 
on the plaintiff's body, and both due to similar defects in the défend- 
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ant's machinery, that are proved, not directly, but only îndirectly, by 
similar proof that before each accident the looms were fixed by a loora 
fixer. 

The production of décisions of various courts as to the minimum of 
proof upon which a plaintiff may be allowed to maintain a case is of 
miich less assistance in the just settlement of the rights of the parties 
than the production of witnesses who will furnish évidence from which 
the true state bf facts may be determined. The trial of cases in the 
ordinary way, by producing a fair amount of direct and corroborating 
testimony, will in a meritorious case obviate the unfavorable presump- 
tion that may arise from the production of a mère minimum of proof. 

While there are many décisions to the effect that a plaintiff is ex- 
cused from proof of spécifie defects in machinery when such proof is 
not procurable, such cases do not relieve a plaintiff from the duty of 
producing such proofs as are procurable by reasonabîe diligence and 
inquiry, or from the duty of establishing by a prépondérance of proof 
the fact that the défendant was négligent. Ëspecially is it true that 
such cases hâve no application to reheve a plaintiff of the burden of 
proving by a prépondérance of évidence the actual occurrence of the 
event from which he allèges he received injuries. 

Upon a considération of the entire testimony in the case, and of the 
briefs and supplemental briefs of counsel, I am of the opinion that the 
verdict fails to administer substantial justice to the parties upon the 
proofs presented. See Wilcox v. Rhode Island Co., 29 R. I. 293-296, 
70 Atl. 913. I was of that opinion at the trial, and that opinion has 
been confirmed by a review of ail the testimony. 

Defendant's pétition for a new trial granted. 



,VON HOKST V. AMERICAN HOP & BARLE3Y CO. et aL 
(Circuit Court, N. D. Oallfornia. Marcli 15, 1910.) 
No. 14,942. 

1. CoBPORATiONS (§ 175*) — Capital Stock — Assessment fou Patment ov 

Debts— Caijfornia Statute. 

ITiider the statutes of Californla as construed by Its Suprême Court, 
the capital stock of a corporation, although fully paid up at par, Is sub- 
Ject to assessment by the corporation for the payment of its debts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 654-656; 
Dec. Dig. § 175.*] 

2. Fbaud (§ 41*) — Pleadinq— SuFFiciENCY or Allégations. 

General allégations of fraud are insufficient to invoke the action of a 
court of equity, uniess accompanied by allégations of speciiic facts which 
teud at least to glve that complexion to the transaction. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. §§ 36, 37; Dec. Dig. 
§ 41.*] 

8. Corporations (§ 189*) — Suit bt Stockholdeb to Enjoin Assessment— 
Fbaud. 

A bill by a stockholder to enjoln the enforcement of an assessment on 
his stock liy the corporation for the payment of debts, which assessment 
the corporation has the légal power to make, on gênerai allégations that 
it was made witliout notice to complainant and pursuant to a con.spiracy 

•For other cases see samo topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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to deprlve him of his stock, Is Insufflclent to entitle him to relief, wliere 
It allèges no facts which tend to prove such conspiracy or any improper 
motive and Itself sliows ttiat the company has a large indebtedness whlch 
is past due and secnred by a transfer of its entire property, and it does 
not appear that notice of Hic iiitcuded assessment, under the circumstan- 
ces shown, was required by any statute or by-law. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. | 189.*] 

In Equity. Suit by Louis Von Horst against the American Hop & 
Barley Company, Central Trust Company of California, J. Murray 
Earsman, and A. B. Parker. On demurrer to bill. Demurrer sus- 
tained. 

This is a bill in equity to déclare illégal and vold and restrain the enforce- 
ment of an assessment hy a corporation of its capital stock. The défendants 
hâve demurred to the bill for want of facts to warrant the équitable interfér- 
ence of the court. 

The bill allèges, in substance, that complainant is the ov?ner of 189,940 
shares ont of a total of 190,000 shares outstanding of the capital stock of the 
défendant American Hop & Barley Company ; that said company is the owner 
of a large quantity of real estate devoted to the grovying of hops which is of 
value very largely in excess of the indebtedness of said corporation ; that in 
the year 1905 and after there had accrued an indebtedness in a large amount 
from said hop company to the défendant Central Trust Company, which it 
had been unable to pay, complainant at the request of the trust company, and 
for the purpose of the better securing the payment of said indebtedness, exe- 
cuted and dellvered to the attorney of the trust company an irrévocable power 
of attorney or proxy authorizing and empowering said attorney to represent 
complainant at ail stockholders' meetings of said hop company, and to vote 
thereat 170,000 shares of the stock thereof, and at the same time so arranged 
that said trust company should name and dictate the élection of a majority of 
the members of the board of directors of the company and thereby manage and 
control the policy, affalrs, business, and transactions thereof. And It is alleged 
that in pursuance of said arrangement there was caused to be chosen and 
elected by said trust company a majority of the directors of the hop company, 
and that thereby the trust company "has been enabled to control, and has 
controlled, the affiairs of said hop company, and has excluded this complainant 
from having any voice or influence in the management. Ajid that having, by 
the said means, placed your orator In a helpless condition, the said défendants 
hâve conspired and comblned to utterly despoil and deprlve this complainant 
of ail and every part of his said capital stock and of ail his valuable interests 
thereby represented In the said hop c-ompany and the property owned by it." 

It Is alleged that the hop company by and through its board of directors on 
or about the 24th day of January, 1908, made and executed a deed absolute 
in form of ail its real property to the défendant trust company, but as security 
for the payment wlthin two years from that date of the sum of $200,000 then 
due and owing to the trust company, and the further sum of $37,625.66, then 
owlng by said hop 'company to diverse other credltors; that this deed was 
executed, dellvered, and accepted upon the condition that the hop company 
had the right at any time wiùiin two years thereafter, upon paying the sums 
due to the trust company and said other credltors, to hâve a reconveyance of 
ail of said lands and property ; and that the trust company "agreed and bound 
itself to hold said lands as herelnbefore stated for the period of two years 
and to reconvey the same to said hop company upon the payment by the la,- 
ter of the said indebtedness and ail other indebtedness due from it to the said 
trust company." 

• After alleging that, "instigated and prompted by the trust company," and 
without notice to complainant, certain abortlve attempts, not necessary to 
recite, were made by the directors of the hop company to levy assessments 
upon the stock of that corporation, which were thereafter abandoned, it is 
alleged that subsequently, "in further pursuance of said combination and eon- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
177 F.— 62 
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splracy," while complalnant was In Europe, and without notice to him, the 
board of dlreetors of said hop Company, at a meeting held for the purpose, 
proceeded to and did pasa a résolution for the assessment of the stock of sald 
corporation in the sum of 10 cents per share — the assessment hère involved — 
and thereafter caused notice of such assessment to be publlshed and hâve an- 
nounced and declared that unless the assessment be pald said stock will be 
sold therefor, and that unless restrained défendants will at the date noticed 
sell the whole of sald shares belonging to complalnant and flnally deprive blm 
thereof and cause hlm irrémédiable loss and damage. It is alleged that "said 
pretended assessment is Ulegal and invalld because the whole of said capital 
stock of said corporation has been heretofore called in and actually and in 
good faith pald up in full and no part thereof is unpaid or subject to any call, 
and that the said pretended assessment is not levied or called in good faith, 
but for the purpose of 'freezing ouf this complalnant and maliciously and un- 
lawfully deprlving him of Ms property and rlghts and elimlnating him from 
said hop company and ail rlghts and interest therein." 

It is alleged: That défendants, and partlcularly the défendant Earsman, 
the président of said hop company, "entertain a strong feeling of malice to- 
ward this complalnant, and the said pretended assessment is only the begin- 
ning of a séries of similar proceedings to impoverish this complalnant ; and 
thé défendants hâve openly declared their intention to continue to harass this 
complalnant by repeated and contlnuous assessments of the same klnd." That 
the trust company is greatly embarrassed in its banking business because of 
the remonstrance of the bank examiner agalnst Its carrying so large an Indebt- 
edness agalnst the hop company, and that "sald trust company has inspired Its 
codefendants hereln and a majorlty of the board of dlreetors of the hop com- 
pany, and they and ail of them hâve combined and consplred under the prê- 
teuse of levylng a séries of assessments, to sell out and destroy ail the rights 
and Interests of this complalnant as a stockholder of and In said last-named 
company, and to bid offl ail bis said shares for and in the name of said com- 
pany" wlth the purpose of brlnging about a condition whereby "sald trust 
company would be relieved of its obligation to hold sald lands as securlty 
until January, 1910, and be enabled to make an immédiate sale of said lands 
at a sacrifice so as to relieve its said embarrassment, but to the financial ruln 
of this complalnant." That défendants, "In pursuance of said conspiracy to 
freeze your orator out, hâve coneocted a scheme and plan for the reorganizing 
of sald hop company as soon as this complalnant can be eliminated therefrom, 
and for the flnanclng of the affalrs thereof, and so as to obtain and bave for 
themselvea and to the exclusion of this complalnant ail the equities, surplus, 
and profits to arise from said valuable properties after paying off the Indebted- 
ness now owing by said hop company." And flnally it is all^ed that before 
complalnant departed for Europe "he was assured by the said trust company 
that his Interests would be carefully guarded and protected, and that he miffht 
feel secure ; but as soon as he was goiie sald défendants, as your orator is 
Informed and belleves, went actlvely to work to conflscate and destroy ail his 
rights and interest and coneocted the said scheme of pretended assessments 
upon his shares of capital stock to deprive him of his rights, and dld not per- 
mit him to be notified of the holding of the meeting of the board of dlreetors 
at which It was proposed or Intended to levy the sald pretended assessment." 

Thèse are the substantive averments of the bill. Some other matters are 
alleged, but they are not materlal. 

S. C. Denson, for complainant. 

F. A. Denicke, Edward B. Young, and Gavin McNab, for défend- 
ants. 

VAN FLEHT, District J'ddge (after stating the f acts as above). 
The demurrer gives rise to two questions: First, whether under the 
law of this State the capital stock of a corporation, the par value of 
which has been fully paid up, is thereafter subject to assessment by 
the corporation for the payment oî its obligations ; second, if it is so 
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subje.ct, whether the assessment hère in question was so vitiated by 
fraud in its purpose and procurement as to entitle complainant to hâve 
it set aside. 

1. As to the first question I feel justified in saying that so far as this 
court is concerned the inquiry is concluded and set at rest by the lead- 
ing case, decided by the Suprême Court of the state, of Santa Cruz 
Railroad Co. v. Spreckles, 65 Cal. 193, 3 Pac. 661, 802, involving the 
précise question hère. In that case, where thé sections of the Cali- 
f ornia Civil Code providing for the assessment of the stock of corpora- 
tions were under considération, the court, after a very careful review 
of the question both in department and in bank, reached the conclusion, 
and so held, that, under thèse provisions, corporate stock, notwith- 
standing the subscription price has been fuîly paid in and no part 
thereof remains subject to call, is nevertheless liable to assessment by 
the corporation for corporate purposes — in that case the payment of 
obligations incurred for operating expenses. It is true that the conclu- 
sion there reached was by a divided court, and this fact has led to a 
very earnest attack by complainant's counsel upon the integrity of the 
case as an authoritative décision, upon the ground, as claimed, that 
the opinion of the court (by Mr. Justice Ross) did not in fact receive 
the sanction of a majority of the court; it appearing that but one as- 
sociate concurred generally, one concurred specially, the Chief Justice 
concurred in the judgment, while the other three justices dissented. 

I do not feel called upon to analyze the attitude of the members of 
the court nor détermine precisely how far it might aflfect the value of 
the case as authority upon a question presenting a sharp conflict of dé- 
cision, for such is not the case hère. This décision was rendered more 
than a quarter of a century ago, and during ail the period elapsing 
since that date the doctrine as declared in the opinion of Judge Ross 
has stood without question in this state and has been received and ac- 
cepted by the profession generally, I might say universally, bench and 
bar alike, as an authoritative détermination of the question involved, 
and has been quoted and referred to as such, not only by text-writers, 
but in décisions of the same and other courts (Green v. Abietine Médi- 
cal Co., 96 Cal. 322, 31 Pac. 100 ; Vermont Co. v. Declez Co., 135 Cal. 
579, 67 Pac. 1057, 56 L. R. A. 728, 87 Am. St. Rep. 143 ; Turner v. 
Fidelity Loan Concern, 2 Cal. App. 122, 83 Pac. 62, 70), and it is safe 
to say that upon the faith of it millions of dollars bave since its rendi- 
tion passed hands in the transactions of corporations in this state with- 
out question. Under the circumstances, the question, involving as it 
does the construction of the statutes of the state, it would be asking 
much of this court, even if it entertained a serious doubt of the cor- 
rectness of that construction, to reopen the question hère, since ob- 
viously the initiative to that end should corne from the courts of the 
state. But I find, m.oreover, that my own views as to the proper in- 
terprétation of the provisions of the Code involved are in full accord 
with those expressed by Judge Ross ; and I am f urther satisfied, as 
suggested in that opinion, thât the earlier case of Sullivan v. Triunfo 
M. Co., 39 Cal. 459, there referred to, so necessarily involved the same 
question that, while it was not discussed, the conclusion arrived at 
must be regarded as sustaining the same view. Such being the resuit 
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of the décisions of the Suprême Court of the state, further inquiry into 
the subject hère must be deemed f oreclosed. 

2. Does the bill state a case for équitable interposition on the ground 
of fraud ? Very obviously to my mind it does not. It is averred gen- 
erally and repeated in various forms that the défendants through 
mahce and enmity and other improper motives hâve entered into a 
conspiracy to deprive complainant of his holdings in the défendant hop 
Company through fràudulent and inéquitable means by making re- 
peated assessments upon the stock without right or nccessity, in the 
expectation of selling out his stock without notice to him and without 
an opportunity to protect himself. But there is an absence of tangible 
facts to sustam thèse gênerai averments. Mère gênerai allégations of 
fraud are, of course, not sufificient. They must be pointed by spécifie 
facts which in and of themselves tend to impart that complexion to the 
transaction, or that, at least, are susceptible of that construction. 
Without such support the denunciation of a transaction as being the 
resuit of conspiracy and fraud is a mère hurtiess conclusion, however 
strongly charged or f requently reiterated. 

What is there in the bill, as the facts are stated, tending to impart 
the aspect of fraud to the transaction counted upon, or to sustain the 
repeated assertion of a conspiracy to "freeze out" the complainant and 
deprive him unjustly of his stock ? The company was very heavily in- 
debted and had hypothecated ail of its tangible assets, its real estate, to 
the trust company as security for that debt. Neither of thèse facts is 
assailed'in any way as wanting in good faith. This indebtedness, as 
appears f rom the bill, was due and payable ; the allégation as to the 
conditions of the trust under which the deed was given and accepted 
being simply that the trust company was to hold the land without dis- 
position for a period of two years to be reconveyed if the indebtedness 
should be liquidated within that time. The hop company could there- 
fore pay its debt at any time, and, if it wanted to save its lands from 
forced sale, it must pay within the two years the trust was to exist. 
This being so, it was compétent and proper for the debtor company to 
take any légal course to relieve itself of its obligations. The assess- 
ment of its stockholders was, then, as we hâve seen, one mode it could 
adopt, unless there was something in the contractual situation of the 
parties to prevent that course or make it inéquitable. But nothing is 
alleged that could hâve that efifect. The complainant himself had put 
the trust company in control of the aiïairs of its debtor, and there is 
no express averment of any promise or agreement on its part that the 
stock of the hop company should not be assessed. It is not alleged in 
any spécifie way that the assessment was not levied for a proper pur- 
pose, but simply that it was not levied "in good faith, but for the pur- 
pose of freezing out this complainant." Since fraud will not be pre- 
sumed, but must be made to appear, this averment is not sufficient to 
négative the presumption that the assessment was levied for a proper 
purpose or cast discrédit upon its bona fide character. The theory of 
the complainant seems to be that, because the lands held by the trust 
company were greatly in excess in value over the amount of the in- 
debtedness, the trust company should be willing to let its demand await 
•conditions which would enable it to be worked out of the land, and 
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that it is inéquitable and unjust for assessments to be levied through 
its procurement upon the stock of the hop company. But there being 
no légal obligation on its part to take that course, there is nothing in- 
équitable in any actionable sensé in its seeking to hâve its debt paid 
through any proper means within its controî. And the means being a 
légal one, the averment of a malicious or sinister motive behind its ac- 
tions adds nothing to the bill. The motive with which a creditor pur- 
sues a perfectly proper remedy to secure payment of a debt does not 
afFect his right to that remedy. And, of course, if one is pursuing a 
proper remedy to collect his debt, the fact pf the debtor's situation be- 
ing one which makes it difScult to meet his obligation offers no objec- 
tion, légal or équitable. The averment that the complainant was prom- 
ised by the trust company "that his interests would be carefuUy 
guarded and protected, and that he might feel secure," is, in the light 
of the other averments of the bill, too vague and indefinite to add any- 
thing of value to complainant's case. It does not appear from any 
fact disclosed that his interests or rights, in any légal sensé, were being 
transgressed or ignored. Nor does the averment of a want of notice 
to complainant of the purpose to assess the stock add anything of sub- 
stance to the bill. I know of no obligation independent of one created 
by spécifie agreement or by-law requiring notice to either a director 
or stockholder, absent from the country, of proceedings of a corpora- 
tion to assess its stock. No such obligation is stated in the bill; 

The bill, as I construe its averments, therefore, is wanting in equity, 
and the demurrer must be sustained. 

It is 80 ordered. 



NORTHAM et al. v. CASUALTY CX). OF AMERICA. 

(Circuit Court, D. Montana. October, 2, 1909.) 

Indemnitt (I 7*)— Indemnitor— Joint Toet-Feasob. 

At cotnmon law, an indemnitor is a joint tort-feasor with the Indemnl- 
tee, where, by reason of légal or other relations, the giving of the In- 
demnity bond implies a request or demand from the indemnitor to the 
indemnitee, and a considération inducing him to do the wrongful act, 
for the injurions conséquences of which damages are claimed by a third 
person. 

[Ed. Note. — For other cases, see Indemnity, Bec. Dig. § 7.*] 

INDEMNTTT (§ 7*) SlATUTES— CONSTEUCTION— "TO BE DONE BT." 

Rer. Codes Mont. § 5653, provides that one who indemnifies another 
against an act to be dcne by the latter is liable jointly with the person 
indemnifled, and separately to every person injured by such act. Held. 
that the phrase "to be doue by" implies on the part of the indemnitee 
an agreement or obligation to commit the tort in question, as if the phrase 
were "an act required (or demanded or requested) to be done by" the in- 
demnitee, and, as so construed, the section is merely declaratory of the 
common law. 

[Ed. Note. — ^For other cases, see Indemnity, Cent. Dig. § 8; Dec. Dig. 

§ î.*] 



•For other cases see same topic * § number In Dec. & Am. Pigs. 1907 to date, & Rep'r Indexes 
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3. iNSUBANCœ (§ 156*)— DBATH— EMPLOYEB'S lilABILITT POLICT— OKIGIKAI 
LiABILITT OF InDEMNITOB. 

Rev. Codes Mont. § 6486, créa ting a rlght of action for wrongful death, 
gives such action to thé heîrs or Personal représentatives of the person 
killed agalnst the person causlng.the death, or if he be employed by an- 
other who Is responslble for hls conduct, then agalnst such other, and sec- 
tion 5653 déclares that an Indemnltor agalnst the act to be done Is Hable 
Jolntly with the Indemnltee, and separately to every person Injured by 
Buch act. BeM that, since section 6486 imposes Imputed llability for 
wrongful death only on employers, It excludes ail llability of Indemnltors 
except for actual, as dlgtingulshed from Imputed, wrongdoing, and hence 
an original action was not maintalnable by the Personal représentatives 
of a deceased servant agalnst an employers' llability Insurance company 
that hnd insured the master agalnst llability for Injuries to employés, for 
the servant'» death alleged to hâve resulted from the master's négligence 
in faillng to maintaln a reasonably safe place for the servant to work In 
Its mines. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. I 156.*] 

At I^aw. Action by Myrtle Northam and another against the 
Casualty Company of America. On demurrer to complaint. Sus- 
tained, with leave to amend. 

Maury & Templemah and J. O. Davies, for plaintiflfs. 
Kremer, Sanders & Kremer, for défendant. 

DIETRIGH, District Judge< While John Northam was employed 
by the B0ston & Montana Consolidated Copper & Silver Mining Com- 
pany, a. Montana corporation,, as an underground miner in a mine 
owned by ît in the state of Montana, a large pièce of rock, becom-^ 
ing dislodged, fell upon him, inflicting injuries from wfiich he soon 
thereafter died. The plaintiffs are the heirs at law of the deceased, 
and are hère claiming damages in the sum of $35,000 on account of 
his death, which they allège was due to the négligent failure of the 
mining company to maintain in a reasonably safe condition the place 
where the deceased was working. There is no charge that the con- 
duct of the mining company was willful ; nor has any judgment been 
recovered against it. The action is one at law, and the Casualty 
Company of America, alleged to be a corporation organized under 
the laws of the state of New York, and "doing business in the state 
of Montana, with résident agents therein," is the sole défendant. The 
only averments Connecting the défendant with the injury complained 
of are as follows: 

"(16) That before the commencement of thls suit and before any of the acts 
herein set oùt were done by the Boston & Montana Consolidated Cojjper & 
Silver Mining Company, a corporation, the said défendant Casualty Company 
of America did, for a valuable considération to It in hand paid by the said 
mining company, agrée that It, the said Casualty Company of America, would 
hold harmless the said mining company from any' and ail loss and damages 
which it might Sustain by reason of the acts of the said mining company here- 
in set forth, ànd it, the said Casualty Company of America, did agrée with it, 
the sala mining company, that the said Casualty Company of America would 
indemnlfy the said mining company agalnst any and ail loss by reason of any 
and ail such àets of the said mining company as are hereinbefore set ou t. 
Plaintilî allèges that this action at law is eiitirely between aliens on the one 
side, as plaintiffs, and a citizen of the Uuited States on the other sirte, de- 
fendant." 

<For ottier cases s^e same topic & S nUmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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By its amended demurrer the défendant interposes numerous objec- 
tions to the complaint, but ail that hâve any merit are involved in the 
question whether or mot, assuming that the plaintiffs state a cause of 
action against the mining company, the action is, by reason of the 
facts set forth in the above extract from the complaint, maintainable 
against the défendant. While it does not appear where the contract 
of indemnity referred to was executed or where it is to be performed, 
both parties assume that it is subject to the provisions of section 5653 
of the Revised Civil Code of Montana, and that the construction to 
be given to that section is the most important, if not the controUing, 
considération. The section reads as foUows: 

"One who indemnifles anotlier against an act to te done by the latter is lia- 
ble jointly with the person iudemnifled, and separately to every pei-son in- 
Jured by sucb act." 

Pririiarily the question is whether the section is to be regarded only 
as a déclaration of the common law, or whether it announces a rule 
of much broader import. Upon principle, prier to the enactment of 
and without such statutes, an indemnitor was and is held to be a 
tort-feasor jointly with the indemnitee, where, by reason of légal or 
other relations the giving of the bond of indemnity implies a request 
or demand from the former to the latter and a considération, induc- 
ing him to do the wrongful act for the injurions conséquences of 
which damages are claimed by a third party. Thus, one who is not 
a party to the writ may treat the plaintiff in the action as a joint tort- 
feasor with the sheriff, where his property is wrongfuUy seized in 
attachment by the sheriff who, upon demand, has received from the 
plaintiff an indemnifying bond as a condition of making the seizure. 
Illustrative are the cases of Herring v. Hoppock, 15 N. Y. 409 ; Da- 
vidson V. Dallas, 8 Cal. 227 ; Lewis v. Johns, 34 Cal. 629. The prin- 
ciple running 'through thèse and ail cases where the indemnitor is 
held responsible is that, by his conduct, he has in a measure induced 
the indemnitee to do the wrongful act, and has contributed to the 
injury complained of. 

It is contended on behalf of the défendant hère that the phraseology 
of the Montana Code section referred to had its origin in the proposed 
(Field) New York Code of 1865, and that its author regarded it only 
as a déclaration of the common law; that later, with kindred sections, 
it found its way into the California Code, and from that source it 
was later adopted by the Législature of Montana. Whatever may 
be its relation to the "Field Code," it appears for the first time in 
the statutory law of Montana in the codification of 1895, grouped with 
other germane sections, under the title "Indemnity," constituting a 
chapter substantially identical with a chapter under the same head, 
appearing for the first time in the statutory law of California in 
the Civil Code of 1873, where the section corresponding to the one 
under considération is numbered 2777. Both of thèse Codes (Cali- 
fornia and Montana) were, it is thought, adopted, not for the pttrpose 
merely of supplementing or modifying the common law, but as com- 
plète légal Systems. Moreover, both Codes (California § 5, and Mon- 
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tana § 4653, carrîed into the Revîsed Codes as section 6215) contain 
the foUowing provision: 

"The provisions of thls Code, so far as they are substantially tlie same as 
exlsting statutes or the common law, must be construed as continuations 
thereof and not as new enactments." 

The question, therefore, is whether the section under considération 
is "substantially the same * * * as the common law"; plainly 
it is susceptible of various constructions. One view is that, in the 
phrase "act to be done," especial emphasis should be placed upon the 
Word "act," thus making the section applicable only to injuries inflicted 
by the wrongful acts of the indemnitor as distinguished from those 
resulting from wrongful omissions, Another view is that the phrase 
implies only futurity, and that the word "act" is synonymous with 
"conduct," and embraces wrongs of omission as well as commission. 
Still another view is that the phrase "to be done by" implies upon the 
part of the indemnitee an agreement or obligation to do the act or 
make the omission constituting the tort, as if the phrase were "an act 
required (or demanded or requested) to be done by" the indemnitee; 
that is, the indemnitor giVes a bond, in considération of which the 
indemnitee agrées to or is induced to act or refrain from acting, to 
the injury of a third person. So understood, the section stands only 
as a déclaration of the common law; and I am inclined to the view 
that such is the construction to be given to it. 

Aside from any considération of the intention of the framer of the 
proposed New York Code, we hâve hère this situation: The Légis- 
lature of Montana, in legislating upon a subject touched by the com- 
mon law, used language which may readily be understood as a défini- 
tion only of a principle of the common law, and at the same time 
declared that if the provision is substantially the same as the common 
law, it must be taken as a continuation thereof. It is quite incredible 
that if the Législature intended the most radical and sweeping innova- 
tion contended for by the plaintififs, it would hâve so vaguely evinced 
such intention ; and if we go farther and consider that for the expres- 
sion of its intention the Législature adopted the identical phraseology 
which, according to a more or less common understanding, was origi- 
nally formulated as a déclaration only of a rule of gênerai law, the 
conclusion is almost irrésistible that no material altération of the com- 
mon law was contemplated. As suggested by counsel for the plain- 
tififs, it is true that the intention of the framer of a statute is not con- 
trolhng upon the courts; of itself^ that has but little if any weight. 
Within the fair import of the language used, the fundamental inquiry 
always must be, What was the intention of the Législature ? and, 
where it is obscurely expressed, such intention may sometimes be il- 
luminated by a référence to the origin of the précise phraseology of 
the statute and the meaning it was designed to convey, when pre- 
sumptively or actually it appears that knowledge thereof was in the 
possession of the legislators at the time the statute was considered and 
adopted. 

Having in view only that class to which this particular case belongs 
— suits for damages on account of death by wrongful act — there is 
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still another aspect of the question not without significance. It will 
be conceded that primarily the section under considération does not 
confer upon the plaintifïs a right of action. At common law, gen- 
erally speaking, there was no remedy in the nature of damages to 
surviving relatives for the death of one person, caused by the wrong- 
ful conduct of another. The section we are considering does not pur- 
port to provide such a remedy, and, in the absence of some other stat- 
utory provision theref or, this action could not be maintained by the . 
plaintiffs. A right of action in such cases is conferred only by section 
6486 of the Revised Codes of Montana, where it is provided that: 

"When the death of one person, not belng a minor, Is caused by the wrong- 
ful act or neglect of another, his heirs or personal représentatives may maln- 
tain an action for damages against the person causing the death, or if such 
person be employed by another person wlio is responsible for his conduct, then 
also against such other person." 

Hère we hâve a déclaration that thèse plaintifïs may recover from 
"the person causing the death" of John Northam, and also from the 
"employer" of such person, if responsible for his conduct. No right 
of action is created against the indemnitor. It cannot be said that in 
enacting this section the Législature was dealing alone with the re- 
sponsibility of those who are actually and in fact guilty of wrong- 
doing; it was also dealing with imputed négligence. For the serv- 
ant's wrongdoing the master is made responsible, although the latter 
may be entirely free from moral blâme. To be sure, an indemnitor 
may be held Hable, but not primarily or merely because he is an indem- 
nitor. Wholly within the rule of the common law, a person may, by 
giving a bond of indemnity, in fact wrongfully contribute to thé death 
of another, and therefore be held responsible as a "person causing 
the death," for which damages may be recovered. The point is that 
while the statute imposes responsibility upon ail whose actual wrong- 
doing contributes to the death of another, whether they be employés 
or employers, indem«itees or indemnitors, responsibility for imputed 
wrongdoing is imposed upon but one class, namely, employers, and 
the rule of expressio unius est exclusio alterius, therefore, opérâtes to 
exclude ail liability of indemnitors except for actual, as distinguished 
from imputed, wrongdoing. 

Plaintiffs cite but one case (that of Moore v. Los Angeles Steel & 
Iron Company [C. C] 89 Fed. 73), wherein a statute similar to section 
5653 of the Montana Revised Codes was considered. While it is true 
that the court there entertained the view that the statute greatly en- 
larged the common-law rule, it may be doubted whether the décision as 
a whole should be accepted as a précèdent for a case like this. That, 
as I understand it, was a proceeding in equity, by which the injured 
persons sought to reach in the hands of the indemnitor the unpaid pen- 
alty provided for in the indemnity bond or policy of assurance. It 
was shown that no liability except the one in suit had arisen upon the 
bond. The indemnitee was insolvent, and plaintiffs sought "to re- 
cover of the insolvent debtor, the Los Angeles Iron & Steel Company, 
damages occasioned by its négligence, and also to enforce, in partial 
satisfaction for such damages, and therefore for his exclusive benefit. 
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the liability of the assurance corporation on said policy." By a course 
of reasoning, the court reached the conclusion that the statute "makes 
the policy of assurance inure directly to the benefit of the injured 
person," thus enabling him to sue the indemnitor upon the contract. 
Obviously this is a theory essentially différent from and wholly incon- 
sistent with that upon which this case is founded. The plaintiffs 
hère are not, by garnishment or trustée process, endeavoring to reach 
an indebtedness due to the indemnitee ; they do not limit their claims 
to the amount of the defendant's présent liability upon the bond ; they 
do not profess to sue upon a cause of action arising ex contractu. 
Their theory is that by virtue of the statute the défendant hère is a 
tort-feasor, and that, as such, it may be sued directly at law, and that 
the recovery is limited not by the penalty of the bond, but only by the 
amount of the damages which the jury may find the plaintiiïs hâve 
sustained. The suit is wholly upon a cause of action arising ex de- 
licto, no cause of action arising ex contractu being involved. In that 
view, it is immaterial that the indemnitor may hâve limited its liability; 
for even if, under the terms of the bond, the mining company could, 
under no circumstances, recover from the défendant in excess of 
$5,000 on account of the death of John Northam and its liability re- 
sulting therefrom, thèse plaintiffs might recover from défendant the 
full sum of $35,000. The giving of the bond, it is urged, constitutes 
the défendant primarily a wrongdoer, and there being no contractual 
relation between it and the deceased or his heirs, the plaintiffs may re- 
cover from it as fully as they could recover from^ the mining company, 
were it a party défendant. I am unable to yield to that contention. 
As aiready intimated, in the absence of a construction by the Suprême 
Court of California, and especially of the Suprême Court of Montana, 
it is held th'at section 5653 of the Montana Revised Codes is to be 
accepted as a déclaration only of the common law. As I understand 
the plaintiffs do not urge that if the statute be so interpreted, they hâve 
stated a cause of action against the défendant, and I shall therefore not 
consider the question whether, under a very libéral rule, the gênerai 
language of the allégations in the complaint might be construed as 
charging défendant with actual wrongdoing. 

The demurrer will be sustained, with leave to the plaintiffs to 
amend. 



DODGE V. TOWN OF NOETH HUDSON. 

(Circuit Court, N. ï>. New York. AprU 26, 1910.) 

1. MuNiciPAi. CoEPOKATioNS (§,755*)— Injuries— Liability of Town. 

New York Hlghway Law (Laws 1908, c. 330) § 74, provlding that every 
. town shall be liable for ail damages to person or property sustained by 
reason of any defect in its hlghways or bridges existing because of any 
neglect of the commissioner of hlghways of such town, created a liability 
of the town for négligence In relation to hlghways and bridges which 
did not exist at «ommon law. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. §| 
1587-1590; D«c.Dig.§ 755.*] 

•For other cases see same toplc & % numbek in Dec. & Am. Digs. 1907 to date, & Rop'r Indexes 
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1. Acnow (J 27*)— Torts— IjOcal ob Thansitokt Action. 

The action against a town for injuries to persons and property hy a 
defect in highways and bridges giveu by New York Highway Luw (Laws 
1S)08, c. 3:K)) § 74, is in tort, and is not local, but transitory, anrt may be 
maintained wherever a wrongdoer can be found. 

[Ed. Note.— For other cases, see Action, Cent. Dig. §§ 160-11)5; Dec. 
Dig. I 27.*] 

8. Death (§ 8*)— WBONQFtn. Death— Pabties. 

Wliere an action for wrongful death is brough,t In a state other than 
the one where the accident or Injury resultlng In death occurred, based 
on a statute authorizing such action, it is not necessary that the action be 
brought in the name of the person or party specified in the statute of 
the State where the injury occurred and the wrong was committed, as 
the one to brlng it and enforee the rlght, the statute being remédiai, 
the action may be brought under the procédure of the state where the 
action was commenced, and in the name of the one there authorized to 
bring such action under the simllar laws of that state. 

[Ed. Note.— For other cases, see Death, Cent Dig. il 12, 36, 52, 121, 
133 ; Dec. Dig. § 8.*] 

4. EXECUTOKS AND AdMINISTBATOKS (§ 518*) — APPOINTMENT OF AdMINISTBA- 

TOR— A ssETs— Action ïob Wbongful Death. 

Where a nonresident sufters wrongful death in New York, the rlght 
of action for his death constitutes sufflcient assets to entitle his domicill- 
ary administrator to ancillary letters of administration In New York for 
the prosecution of such -action. 

[Ed. Note. — ^For other cases, see Executors and Adminlstrators, Dec. 
Dig. i 5ia*] 
Si Death (§ 31*) — WBONoruL Death— Action bt Fobeign Administbatob— 

ANCILLAET liETTEES. 

The domieiliary admlnistratrlx of the estate of a citizen and résident 
of Massachusetts appolnted by the probate court of that state could not 
sue in the Circuit Court of the United States ëîtting In New York in the 
district where the défendant résides to recover damages for decedent's 
alleged wrongful death occurring in New York, as authorized by the 
statutes of that state wlthout taking ancillary letters in New York. 

[Ed. Note. — ^For other cases, see Death, Cent. Dig. ! 39; Dec. Dig. | 
gl.*l 

Action by Joséphine M. Dodge, as administrator of the goods, chat- 
tels, and crédits of James E. Dodge, against the Town of North Hud- 
son. On demurrer to complaint. Sustained, 

Miller & Matterson, for plaintifï. 
F. G. Fincke, for défendant. 

RAY, District Judge. Evidently this îs întended to he an action T)y 
the administratrix of James E. Dodge, deceased, to recover damages 
for the death of said Dodge caused by the actionable négligence or 
wrongful act or omission of the défendant, one of the municipal, cor- 
porations (towns) of the state of New York, growing out of defects 
in its highway and bridge on which said Dodge was traveling, and can 
be maintained, if at ail, under the provisions of . the Code of Civil Pro- 
cédure of the state of New York and its highway laws only. The 
amount of damages alleged and claimed is sufficient to give this court 
jurisdiction, so far as amount involved is concerned, but the complaint 
fails to allège that the plaintifï, at the time the action was commenced, 

•For other cases see same toplo A { numbe» in Dec. ft Am. DIgs. 1907 to date, & Rep'r Indexe! 
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was a citizen of the state of Massachusetts, or o£ some state other than 
New York, unless the allégation that she is the administratrix, etc., of 
James E. Dodge, deceased, appointed by the courts of Massachusetts, 
it, an allégation that she is a citizen of said state. Hence, it is claimed 
the compïaint fails to show the requisite diversity of citizenship. 

The further objection is raised that there is no allégation that plain- 
tiflf has been appointed administratrix of the estate of said Dodge in 
the state of New York, or that she has taken ancillary letters hère, 
and that an action cannot be maintained in the Circuit Court of the 
United States for the Northern District of New York to recover dam- 
ages resulting from death caused by the wrongful act or négligence of 
a town, or person, or corporation under the statutes referred to by an 
executor or administrator of the estate of a deceased person who was 
domiciled in another state, appointed by the .probate or surrogate's 
court of such foreign state, the domicile of the deceased person at the 
time of the injury and death, the injury or négligence occurring in 
the state of New York. James E. Dodge, at the time of the injury 
resulting in his death, was a citizen and résident of the county of Mid- 
dlesex, stàte of Massachusetts, and was traveling on the public high- 
way in the town of North Hudson, county of Essex, N. Y., when he 
was injured so that he died at his home in Massachusetts of such in- 
juries by reason of the actionable négligence of said town or of its 
officers. Thereafter, and on the Ist day of August, 1909, Joséphine 
M. Dodge, residihg in Massachusetts, widow of said James E. Dodge, 
was duly appointed sole administratrix of the estate of said décèdent 
by the probate court of said county of Middlesex, state of Massa- 
chusetts, said court having jurisdiction, and she duly qualified as such, 
and thereafter brought this action. Notice of the time, place, etc., 
of the accident and of this Claim was duly given as required by the 
New York statutes. It is the case of an administratrix of the estate 
of a résident and citizen of the state of Massachusetts appointed by 
the probate court of that state, suing in the state of New York, in the 
Circuit Court of the United States and in the district where défendant 
résides, to recover damages on a cause of action arising in the state 
of New York and given by the statutes of such state, without taking 
ancillary letters in such state. 

This action is against one of the towns of one of the counties of the 
state of New York, organized and declared to be a municipal cor- 
poration. Section 74 of the highway law of the state of New York, 
in effect July 26, 1908, when this transaction complained of occurred, 
déclares : 

"That every town shall be llable for ail damages to person or property sus- 
tainetl by reason of any defect in its tilghways or bridges existing because 
of the neglect of any commissioner of highways of such town." Laws. 1908, c. 
330. 

This liability of the town for négligence in relation to highways 
and bridges does not exist at common law, but is given by statute, 
and by the statuta mentioned. People ex rel. Van Kenren v. Board of 
Town of Auditors of Town of Esopus, 74 N. Y. 310, 315, 316; 
Thompson on Highways, 75, 76, 260, 261, and cases cited. The stat- 
ute formerly imposed the duty to repair and keep in reasonably safe 
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condition highways and bridges on highway commissioners, and they 
were held liable in case they had funds only. Subsequently the duty 
was imposed on the town direct by the statute referred to. How- 
ever, the action 'to recover damages for the négligence of the town 
or its commissioner is in tort, and is not local, but transitory, and can 
be maintained wherever the wrongdoer can be found. Dennick v. 
Railroad Company, 103 U. S. 11, 26 L. Ed. 439, cited and approved; 
Stewart v. Baltimore & Ohio Railroad Co., 168 U. S. 445, 448, 18 Sup. 
Ct. 105, 42 L. Ed. 537. The négligence consists in failing to perform 
a duty imposed by statute, and the liability is now imposed on the town 
itself. 

The cause of action now referred to (two are set out in the com- 
plaint; one to recover damages for the death, and the second to re- 
cover damages for the destruction of the vehicle in which Dodge 
was riding when he received his injuries), being for damages for a tort 
causing or resulting in death, no recovery could be had by the executor 
or administrator of the deceased under any common-law rule or rem- 
edy, but the action can be maintained under the provisions of the 
Code of Civil Procédure of the state of New York, sectioîis 1902, 
1903, of which provide as follows: 

"1902. Action for Death by Négligence — Tlie executor or administrator of 
a décèdent, who bas left, him or her survlving, a husband, wife, or next of 
kln, may maintaln an action to recover damages for a wrongful act, neglect, 
or default, by which the decedent's death was caused, against a natural per- 
son who, or a corporation which, would hâve been liable to an action in favor 
of the décèdent, by reason thereof, if death bad not ensued. Such an action 
must be commenced withln two years af ter the decedent's death. 

"1903. For Whose Beneflt Recovery Had. — The damages recovered In an 
action, brought as prescribed in the last section, are excluslvely for the bene- 
flt of the decedent's husband or wife, and next of kin; and, when they are 
collected, they must be distrlbuted by the plaintifC, as If they were unbe- 
queathed assets, left In his hands, after payment of ail debts, and expenses 
of administration. But the plaintiff may deduct therefrom the expenses of 
the action, and his commissions upon the residue ; which must be allowed by 
the surrogate, upon notice, given in such a manner and to such persons, as 
the surrogate deems proper." 

This statute removes the common-law obstacle to a recovery of dam- 
ages resulting from the death of the person injured in cases where 
such person might hâve recovered had he lived. Stewart v. Baltimore 
& Ohio Railroad Co., 168 U. S. 445, 449, 18 Sup. Ct. 105, 106, 42 L. 
Ed. 537. It was there said : 

"As heretofore noticed, the substantial purpose of thèse various statutes is 
to do away with the obstacle to a recovery caused by the death of the party 
injured," and "a négligent act causing death Is in Itself a tort, and, were it 
not for the rule founded on the maxim 'actio personalis morltur cum per- 
sona,' damages therefor could hâve been recovered in an action at common 
law." 

And, referring to the statutes of the various states similar to New 
York Code of Civil Procédure, quoted, the court said : 

"The purpose of the several statutes passed In the states, In more or less 
conformlty to what is known as 'Ix)rd Canipbell's Act,' is to provide the meaus 
for recovering the damages caused by that which Is essentially and In its 
nature a tort. Such statutes are not pénal, but remédiai, for the beneflt of 
the persons injured by the death." 
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In the same case it is held : 

"For purposes o( jurlsdiction in the fédéral courts, regard la had to the 
real, rather than to the nominal, party" — clUng cases. 

, In the case referred to and from which thèse quotations are made 
the plaintifif's intestate was killed by the négligence of the défendant 
in the state of Maryland. The action was brought by the pe'rsonal 
représentative of the deceased in the District of Columbia on the 
Maryland statute which provides that: 

"Every such action • * » shall be brought by and In the name of the 
State of Maryland" — 

while a similar statute in the District of Columbia provides that : 

"The action shall be brought In the name of the personal représentative of 
the deceased." 

As was said in Pollard v. Bailey, 20 Wall. 520, 22 L. Ed. 376: 

"A gênerai liabllity created by statute without a remedy may be enforced 
by an approprlate common-Iaw action. But where the provision for the lla- 
billty is coupled with a provision for a spécial remedy, that remedy, aud that 
albne, muet be employed." 

Notwithstanding this rule, cited by the court, the Suprême Court 
held that the personal représentative: of the deceased could maintain 
the action given by the Maryland statute and removing the obstacle to . 
the maintenance of such an action for damages for the death, and 
Said : 

"The two statutes differ as to the party in whose name the suit is to be 
brought. In Maryland, the plaintiff Js the state; in the district, the personnl 
représentative of the deceased. But neither the state in the one case, nor 
the Personal représentative in the other, has any pecuniary interest in the 
recovery. Bach is slmply a nominal plalntifC. While in the district the nom- 
inal plalntifC Is the personal représentative of the deceased, the damages re- 
covered do not become part of the assets of the estate, t liable for the debts 
of the deceased, but are distributed among certain of his heirs. By neither 
statute is there any thought of increasing the volume of the decedent's estate, 
but In each it Is the award to certain prescrlbed heirs of the damages result- 
ing to them from the taking away of their relative. For purposes of Jurisdle- 
tion In the fédéral courts, regard Is had to the real, rather than to the nom- 
inal, party." 

This case demonstrates that when suit is brought in a state other 
than the one where the accident or infury resulting in death occurred, 
based on such a statute, that of the state where the injury occurred 
and the wrong was committed, it is not necessary to bring the action 
in the name of the person or party specified in that statute as the one 
to bring it and enforce the right. The statute being remédiai, the 
action may be brought under the procédure of the state where the ac- 
tion is commenced, and in the name of the one there authorized to 
bring such an action under the similar laws of such state. In Lang 
V. Houston, etc., 75 Hun, 151, 27 N. Y. Supp. 90, affirmed 144 N. Y. 
717,^ 39 N. E. 858, it is held that our statute gives a right of action to 
the personal représentative of a citizen of a foreign state injured by 
négligence hère, such injury resulting in death. In that case deceased 
was a citizen of Pennsylvania where his will was proved and letters 
testamentary issued to the executors named. Ancillary letters were 
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issued in New York to another person, who brought the action under 
the statute. The court said : 

"THs statute Is a remédiai one, enacted for the purpose of compelllng those 
who negligently cause the death of persoçs to compensate the survivlng hus- 
band, wldow, or next of Uln of the person so killed, and, like ail sueh statntes, 
should be so construed as to give, Instead of wlthholdlng, the remedy Intended 
to be provlded. Lamphear v. Buckingham, 33 Conn. 237 ; Haggerty v. Cen- 
tral R. Co., 31 N. J. Law, 349. The Important portion of the section is that 
which glves a rlght of action, and not that part whlch provides who may en- 
force It ; the latter Is an incidental provision. There is nothing in the words 
of the statute, nor In the drcumstances attending Its enactment, from which 
It can be inferred that the Législature Intended only to gIve a right of action 
in case the person killed was a citizen of this state, or left property In thls 
State. The words of the statute are 'the exécuter or administrator of a dé- 
cèdent * ♦ » may main tain an action to reeover damages.' Thèse words 
are broad enough to Include ancillary executors or admlnistrators, and no- 
where in the sections relating to thls subject are there found words Indica- 
tive of an Intent to exclude ancillary représentatives, nor is there any reason 
that we can See why they may not malntaln an action, unless we hold that the 
statute does not apply to persons killed who are not résidents of thls state." 

The remarks of the court, "The important portion of the section is 
that which gives a right of action, and not that part of which provides 
who may enforce it; the latter is an incidental provision," are signifi- 
cant and in accord with the Stewart Case, supra. In Léonard v. Co- 
lumbia Steam Navigation Co., 84 N. Y. 48, 38 Am. Rep. 491, it was 
held that the administrator of a deceased person killed by négligence in 
the state of Connecticut, such person being a citizen of New York and 
residing hère, could maintain an action for damages based on the 
statute of Connecticut similar to ours in the New York courts. See, 
also, Wooden v. Western N. Y. & Pa. R. Ce, 126 N. Y. 10, S6 N. E. 
1050, 13 h. R. A. 458, 23 Am. St. Rep. 803. It thus appears that it is 
not necessary that the person named in the statute sued upon as the 
one to bring it shall bring it. The procédure of the state where the 
action is brought governs, while the statute of the state where the 
injury was donc gives the right of action. 

Hère, the statutes of the state of New York give the right of 
action, but the one removing the common-law obstacle to a recovery 
says that the executor or administrator of the décèdent may main- 
tain it. But does this preclude the administratrix of the estate of such 
décèdent from maintaining the action in the Circuit Court of the 
United States in the district where the défendant résides, he or she 
having been duly appointed by the court of the decedent's résidence 
and domicile, and having jurisdiction to make the appointment? 
Hère, the administratrix is a nominal plaintiff ; the widow and three 
minor children are the real plaintiffs, and the action is for their benefit. 
Stewart v. Baltimore & Ohio Railroad, supra. Can the Circuit Court 
of the United States in the Northern District of New York, Second 
circuit, recognize an administratrix appointed by the probate court of 
the state of ]\îassachuset<- , First circuit, as a plaintiff seeking to en- 
force this statute, or, to put it another way, can an administratrix of 
the principal administrationj that of the résidence of the décèdent, 
maintain an action in the Circuit Court of the United States of an- 
other state? If this can be done in such a case as this, it forms an 
exception to the gênerai rule. 
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In Johnson v. Powers, 139 U. S. 156, 157, 11 Slip. Ct. 525, 526 (35 
h. Ed. 112) the court said, per Mr. Justice Gray : 

"The plalntiff certalnly cannot maintain thls Mil as administrator of 
Stewart, even If the Mil can be construed as f ramed in that aspect ; because 
he admits that he has never tàken out letters of administration in New York ; 
and the letters of administration granted to hina in Michigan confer no power 
beyond the llmits of that state, and cannot authorize him to maintain any 
suit in the courts, elther state or national, held in any other state. Stacy v. 
Thrasher, 6 How. 44, 58 [12 L. Ed. 337]; Noonan v. Bradley, 9 Wall. 394 [19 
h. Ed. 757]." 

In Noonan v. Bradley, 9 Wall. 394, 399 (19 L. Ed. 757) the court, 
per Mr. Justice Field, said : 

"The first plea puts in issue the représentative charaeter of the plaintiff in 
the state of Wiseonsin. It dénies that, as to the causes of action stated in 
the déclaration, he is or ever has been administrator of the effects of the 
deceased, and thus ralses the question whether an administrator appointed 
in one state can, by virtue of such appointment, maintain an action In an- 
other state to enforce an obligation due his intestate. And upon this question 
thé law is well settled. Ail the cases on the subject are in one way. In the 
absence of any statute giving efiCeet to the foreign appointment, ail the au- 
thorities deny any efflcacy to the appointment outside of the territorial juris- 
dietion of the state wlthin which it was granted. Ail hold that In the ab- 
sence of such a statute no suit can be maintalned by an administrator in his 
officiai capaclty, except wlthin the limits of the state from whIch he dé- 
rives his authority. If he desires to prosecute a suit in another state he must 
first obtain a grant of administration therein In accordance with its laws." 

Stacy, Administrator, v. Thrasher, etc., 6 How. 44, 45, 12 L. Ed. 
337, is to the same gênerai effect. See, also, Brown v. Fletcher's 
Estate, 310 U. S. 82, 90, 91, 28 S.up. Ct. 702, 52 L. Ed. 966. 

It will be seen that cases for the recovery of assets belonging to the 
estate of a deceased person might not be maintainable by an exécuter 
or administrator appointed in another state without taking ancillary 
letters in the state where such assets are situated. There might be 
creditors in the state where the assets are situated whose rights should 
be protected, and hence on grounds of sound public policy the exécu- 
ter or administrator of the estate of a deceased person appointed in 
another state should not be recognized or permitted to interfère or 
administer. However, both the state courts, and the United States 
Courts in a state refuse récognition to an executor or, administrator 
appointed in another state in cases such as the one at bar. 

lii Dennick v. Railroad Company, 103 U. S. 11, 26 L. Ed. 439, A., a 
citizen and résident of the state of New York, was injured and died in 
the state of New Jersey. If death had not ensued, the party inflicting 
or causing the injury, B., a citizen of New Jersey, would hâve been 
liable in an action for damages. C. was appointed administrator of 
the estate of the deceased in New York. New Jersey had a statute 
removing the common-law obstacle to recovery in such cases, and 
providing for a recovery similar to ours, and not inconsistent there- 
with. The recovery under the New Jersey statute was for the benefît 
of the same class of persons as under the New York statute. Held, 
that the New York administrator could maintain an action on the 
New Jersey statute in the New York courts or in the Circuit Court 
of the United States in New York ; that it was not necessary the action 
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should be brought by an administrator appointed în New Jersey in thë 
ifirst instance. But this is not a holding that' an administrator ap- 
pointed in one state may maintain an action in the courts of another 
State, or in the courts of the United States held in another state. 

In J. B. & J. M. Cornell Co., Lt, et al. v. Ward, 168 Fed. 51, 52, 
93 C. C. A. 473, the question in such a case as this was squarely before 
the Circuit Court of Appeals, Second Circuit, Lacombe, Ward, and 
Noyés, sitting, and it was expressly held that an administrator ap- 
pointée! in New Jersey, of which state the deceâsed was a citizen, could 
not maintain an action in the Circuit Court of the Southern District, 
state of New York, where the accident occurred and the injury was 
received, as the New Jersey administrator could ncît be recognized in 
New York, either in the state or fédéral courts, there being no statute 
permitting it. In that case the plaintifï had been permitted to recover 
in the Circuit Court of the United States, but the Circuit Court of 
Appeals reversed the judgment, saying: 

"The accident occurred in the state of New York, the statutes of which 
state provide that the executor or administrator of a décèdent, who has left 
him or her surviving a husband, wife, or next of kin, may maintain an ac- 
tion to recover damages for a wrongful act, neglect, or default hy which the 
death was caused. The damages recovered do not eonstitute any part of the 
decedent's estate. They are exciusively for the benefit of such husband or 
wife or next of kin. Code Oiv. Proc. N. Y. §§ 1902, 1903. There is a similar 
statute in New Jersey. The deceâsed was a résident of Newark, N. J., and 
plaintifC was appointed administrator by the snrrogate's court in that state. 
At the time of bringing suit he had not taken ont ancillary letters in New 
York, and no statute of that state gives a foreign administrator, who has not 
received such an appointment, ariy right to sue in the courts. It is well set- 
tled that an administrator appointed in one state cannot as such maintain au 
action in another state, which has not either by the Issue of ancillary letters 
or by some spécial provision of statute given him authority so to sue. Noonan 
V. Bradley, 9 Wall. 394, 19 L. Ed. 757; Dennick v. Central Railway Co., 103 
U. S. 11, 26 II. Ed. 439. The objection was duly raised on the trial, and ex- 
ception was reserved. The objection Is fatal, and the judgment must be re- 
versed. Fortunately this error will not deprive the plaintiff of any substantial 
right. It appears that subséquent to the trial he has taken ont ancillary let- 
ters, and the Circuit Court has power to allow amendment which will enable 
him to prosecute the suit as such administrator. Van Doren v. Pennsylvania 
R. R., 93 Fed. 260, 35 C. C. A. 282 ; Hodges v. Kimball, 91 Fed. 845, 34 C. C. 
A. 103." 

It was said by the counsel for the plaintifï on the argument that 
ancillary letters cannot be obtained in New York, as Dodge left no 
assets hère. If he had not died, he had a cause of action for personal 
injuries and another for injury to his personal property arising in 
New York. Our surrogates' courts bave quite generally held that 
such facts give the right to ancillary letters in this state. The cases 
cited show this. This being so, Mrs. Dodge may now take ancillary 
letters hère, or possibly letters in chief, and amend and plead such 
grant of letters under the authority of J. B. and J. M. Cornell Co., 
Lt., et al. V. Ward, supra. It will not be necessary for the adminis- 
tratrix to discontinue this case and commence a new action. 

If our courts should hold that letters in chief, or ancillary, cannot 
issue in such a case as this — that is, that our Législature has provided 
that an action may be maintained by the executor or administrator of 
177 F.— 63 
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the deceased person to recover damages for death caused by wrongful 
act in the state, but bas denied the right to obtain the appointment 
within the State of an executor or administrator to commence such 
action in the case of the citizen of another state injured hère, thereby 
nullifying the other statuté in many cases, and in such a case as this — 
I should hold that our IvCgislature, by giving the right to bring and 
maintain the action to the executor or administrator of the deceased, 
had thereby recognized the executor or administrator of the foreign 
state, and authorized him to bring the action hère. But our courts 
hâve not so settled the law. The remedy of the plaintiff is to apply 
for and take ' ancillary or principal letters in New York and then 
amend. By so doîng no right will be lost. The widow and children 
of Dodge are not without remedy in case it can be shown his death 
and the destruction of his property, or either, resulted from the negh- 
gence of the town or of its commissioner of highways. 

The demurrer is sustained, but the plaintiff may hâve 60 days in 
which to procure the appointment of an administrator hère, and file 
and serve an amended complaint on payment of the costs of the action 
to this time. 



VAIilQUET T. VAUQUBT. 
(Circuit Court, D. New Jersey. June 28, 1909.) 

DlVOBOE (§ 381*)— FOBEIGN DiVORCB— JUDGMENT FOB ALIMONY— ACTION ON. 

A decree In a suit for divorce requiring tlie défendant to pay to the 
complainant during lier llfetime a stated sum per week as alimony is 
not final In character nor does It establish any flxed and certain llatollity 
against the défendant for Installments not due whIch wlll sustain an ac- 
tion at law or a suit in equity in a court of another state. 

[Ed. Note. — ^For other cases, see Divorce, Cent. I>îg. §§ 841, 842; Dec. 

mg.issi.*] 

In Equity. Suit by Agnes Valiquet against I^ouis P. Valiquet. On 
demurrer to bill. Demurrer sustained. 

John G. Pheil, for complainant. 
William P. Martin, for défendant. 

CROSS, District Judge. The facts set up in the bill of complaint, 
summarized, are: That the complainant is a résident and citizen of 
the state of New York, and that the défendant is a résident and citizen 
of the state of New Jersey. That on x^ovember 13, 1893, the com- 
plainant, then being the wife of Louis P. Valiquet, the défendant, 
instituted an action for divorce from the bonds of matrimony against 
him in the Suprême Court of the state of New York, held in and for 
the county of Kings, in sâid state, of which state both the complainant 
and défendant were then résidents. That such proceedings were 
thereon had that on July 19, 1894, a decree was entered in said court 

•For othe» cases »ee mma toplo & § ntjmbbs In Oee. & Am. Digs. 1607 to date, & Rep'r Indexe» 
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that the marriage between the complainant and the défendant be dis- 
solved, and that the complainant be freed from the obligation thereof. 
That it was also thereby decreed that the complainant should hâve 
leave to apply at the foot of said decree for such other and further 
relief as she might thereafter become entitled to hâve. That pursuant 
to said decree the complainant afterwards applied to one of the jus- 
tices of said Suprême Court, at a Spécial Term of said court held in 
the county of Kings January 9, 1902, for permanent alimony and 
counsel fées in said action. That counsel having been heard by said 
court, it was decreed, among other things : 

"That said défendant pay to your oratrlx the sum of $12 per week during 
her natural life, as a sultable allowance to your oratrlx for her support and 
maintenance, and that said allowance be paid In manner followlng, that is to 
say : That the said sum of $12 be paid as af oresald into the hand or upon the 
order of your oratrlx, at the office of Geo. F. Blliott, Esq., 215 Montagne 
Street, in the borough of Brooklyn, clty of New York, and state of New York, 
as of Wednesday, the 8th day of January, 1902, and a like sum on each suc- 
ceedlng Wednesday during the natural life of your oratrlx, and that the 
above-mentloned decree of divorce be amended to that effect." 

That pursuant to said decree the défendant, still being a résident of 
the city and state of New York, paid to the complainant, at divers 
times up to January 28, 1905, the sum of $1,848, being the alimony 
awarded her by said decree to December 28, 1904. That sincé thé 
above date the défendant bas not paid the complainant any other 
or further sum under said decree, except the sum of $50 paid her on 
or about June 22, 1905. That the défendant removed from the juris- 
diction of the state of New York in the late summer of 1905, and since 
that time bas willfuUy remained away from that jurisdiction for the 
purpose, as the complainant believes and charges, of escaping the pay- 
ment of any further alimony, and that he now résides at the city of 
Newark, in this state. That two certain orders were procured from 
judges of the Suprême Court of New York, requiring the défendant 
to show cause why he should not be punished for failure to make the 
payments directed by said decree. That said orders were never served 
upon the défendant. That there is now due and owing to the com- 
plainant the sum of $2,494, with interest, for alimony accrued under 
and since the said decree, after making allowance for ail payments 
made on account thereof. That the défendant bas no real or personal 
property in the state of New York. That he is now, and always bas 
been, in receipt of a good salary, and that he bas at ail times been, and 
is, well able to pay the complainant for alimony according to the said 
decree. 

The bill of complaint closes with the prayer that the said decree 
may be given fuU force and efïect in the state of New Jersey, that 
the défendant may be compelled to carry out the terms of said decree 
as fuUy as if he were within the state of New York, and that upon 
final hearing he may be directed and decreed to pay the said sum now 
remaining due to the complainant by virtue of said decree of the New 
York Suprême Court, and that he may be directed and decreed to 
continue the payment of alimony according to the terms of said decree, 
and also her costs of suit, with reasonable counsel fee, and that she 
may hâve such other and further relief in the premises as may be 
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agreeable to equity. The bîll has been demurred to, and a large num- 
ber oJE causes assigned. It will be unnecessary, however, tb consider 
them in détail. The only question requiring décision is whether the 
foreign decree, upon which the suit is based, is of such a eharacter 
that it will support the présent suit. 

It will be noticed that the decree was dated January 9, 1903, and the 
only alimony then due and thereby decreedto be paid was $13, which 
was to be paid as of January 8, 1903. The biU, however, admits pay- 
ment to the complainant, under the decree, of $1,848, and it must 
therefore be assumed that included therein was the $13 decreed to be 
due and payable when the decree was signed. In other words, the bill 
shows that ail of the alimony which had accrued, according to the 
decree, at or prior to the time it was entered, has been paid. As to the 
alimony thereafter and from time to time made payable, the decree was 
not a final judgment for a fixed sum; consequently the case is ruled 
by Israël v. Israël, 148 Fed. 576, 76 C. C. A. 33, 9 L. R. A. (N. S.) 
1168, in which Judge Bradford, speaking for the Circuit Court of 
Appeals for the Third Circuit, dealt with the question now presented 
in so able and exhaustive a manner as to render it quite unnecessary 
for me to attempt a restatement of his argument. 

The complainant rests her case upon Barber v. Barber, 31 How. 583, 
16 L. Ed. 336. That case, however, is passed upon by the Court of 
Appeals in Israël v. Israël, and held to be "overruled, or at least modi- 
fied," by the later case of Lynde v. Lynde, 181 U. S. 183, 31 Sup. Ct. 
555, 45 L. Ed. 810. There is no différence between the case of Israël 
V. Israël, ubi supra, and that at bar, except that the former was an 
action at law, while this is a suit in equity; but the principle there 
laid down, and the one upon which the case turned, was so broad r. 'd 
comprehensive that it unquestionably controls this suit as absolutely as 
though it were an action at law. The foreign decree sued on herein 
was not final in eharacter, and did not establish any fixed and certain 
liability against the défendant beyond what has been paid, and which, 
if it were unpaid, would be insufficient in amount to confer jurisdiction 
upon this court. 

The demurrer will be sustained, with costs. 



CATEN V. BAGLB BUILDING & LOAN ASS'N. 
(District Court, W. D. Pennsylvanla. May, 1909.) 

IKTEBPLEADEE (§ S5*)^-CoNTEST BeTWŒEN PLAINTIFT AND InTEBVENINO CLAIM- 
ANT OP FUSD— OOSTS AND FEES. 

Where the défendant in an action by a trustée in bankruptcy answered 
that it had in Its hands a sum belonging to the bankrupt, but which was 
claimed as assignée by hls wife, who thereupon intervened, and the only 
Issue tried was between her and the plaintlfif, the défendant, which occu- 
pied the position of a mère stakeholder, is not liable for costs, and is en- 
titled to the allowance of a reasonable attorney's fee. 

[Ed. Note. — For other cases, see Interpleader, Cent. Dig. i 76 ; Dec. Dig. 
§35.*] 

*SoT Other cases see same topic & i ncmbeb In Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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Action by one Caten, trustée in bankruptcy of Charles J. Meyer, 
against the Eagle Building & L,oan Association. Oh m'otiohs àfter 

verdict. 

Albert York Smith, for trustée. 

Poth & Bonsall, for défendant. 

J. M. Friedman, for Mrs. Elmira Meyer. 

YOUNG, District Judge. Four motions were filed in this case after 
verdict. They ail raise the question as to whether the défendant, the 
Eagle Building & Loan Association, should pay any portion of the 
costs, and also as to whether that association is not entitled to a rea- 
sonable attorney's fee. The facts necessary to an understanding of 
this case are as follows : 

Upon the bringing of the suit by the trustée, in barikruptcy against 
the Eagle Building & Loan Association, that association answered 
that it had in its hands the sum of $500 belonging to the bankrupt, 
Charles J. Meyer, but at the same time set up in its affidavit of défense 
that Mrs. Meyer, the wife of the bankrupt, claimed to be the équitable 
assignée of the shares of stock upon which the fund sued for would 
be reahzed. Thereupon Mrs. Meyer was allowed to intervene and 
become a party défendant. The sole question at the time of trial was 
whether or not there had been an assignment of the stock by the 
bankrupt to his wife, and, as there was no évidence to support such an 
assignment, the verdict was for the plaintifï against both défendants. 
The Eagle Building & Loan Association now claims that, having set 
the money apart at the time the suit was brought and being willing 
to pay it into court, and Mrs. Meyer having been made a party défend- 
ant by proceedingS équivalent to an interpleader, they ought not to be 
compelled to pay any of the costs, and ought at the same time be al- 
lowed a reasonable attorney's fee. 

We think that the facts in this case warrant the conclusion that the 
Eagle Building & Loan Association should pay none of the costs, in- 
asmuch as that association was ready and willing at ail times to pay 
over the money to the proper party. As the association was a mère 
stakeholder, but having rêceived notice f rom the wife, it could not pay 
eut the money. It was necessary for it, therefore, to employ an attor- 
ney, upon the bringing of suit, to properly represent it in the court, so 
that the money might go to the person entitled to it, whether to the 
plaintifï as trustée, or to Mrs. Meyer as assignée. Thèse circumstan- 
ces, we think, in equity justify the fixing of a reasonable fee for those 
services. We are of the opinion that the sum of $35 would be suffi- 
cient to pay for the services which the défendant was put to as a stake- 
holder. 

Let an order be drawn relieving the Eagle Building & Loan Asso- 
ciation of the costs, and also directing that the sum of $25 be retained 
by the association out of the money in its hands, the balance to be paid 
to the plaintifï as trustée in bankruptcy. 

This disposes of ail the rules granted in the case. 
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, BABBBR ASPHALT PIVING CO. v. FOBTY-SBCOND ST„ M. & ST. N. 

AVE. EY. (X). 

(Circuit Court, S. D. New York. March 31, 1910.) 

Suits by the Barber Asphalt Paving Company and by the Union 
Trust Company of New York against the Forty-Second Street, Man- 
hattanville & St. Nicholas Avenue Railway Company; by the Penn- 
sylvania Steel Company and another against the New îfork City Rail- 
way Company and the MetropoHtan Street Railway Company, and by 
the Morton Trust Company against the Metropolitan Street Railway 
Company and others. On pétition by the receiver of the Forty-Second 
Street, Manhattanville & St. Nicholas Avenue Railway Company for 
an or'der directing the Metropolitan Street Railway Company, and 
Adrian H. Joline and Douglas Robinson, as its receivers, to recognize 
the rights of the Forty-Second Street, Manhattanville & St. Nicholas 
Avenue Railway Company to maintain and operate a street surface 
railway through Manhattan, on Amsterdam avenue, between Seventy- 
First Street and 185th street, and to use the présent road and equipment 
in common with the Metropolitan Street Railway Company or its re- 
ceivers and the Ninth Avenue Railway Company, or by joint opéra- 
tion with them, or either or any of them. Pétition dismissed, without 
préjudice, with leave granted to the receivers to institute suit in any 
court to establish the respective rights of the parties. 

Kellogg & Rose, for Barber Asphalt Paving Co. 

Miller, King, Lane & Trafford, for Union Trust Co. 

Byrne & Cutcheon, for Pennsylvania Steel Co. and another. 

Jas, L. Quackenbush, for New York City Ry. Co. 
, J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Dexter, Osbom & Fleming, for receiver of New York City Ry. Co. 
. Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

Bowers & Sands, for Forty-âecond St., M. & St. N. Ave. Ry. Co. 

Evarts, Choate & Sherman, for receiver of Forty-Second St., M. & 
St. N. Ave. Ry. Co. 

Bronson Winthrop, for Morton Trust Co. 

LACOMBE, Circuit Judge. The receiver of the Forty-Second 
Street, Manhattanville & St. Nicholas Avenue Railway Company asks 
■for an order directing the défendant Metropolitan Street Railway Com- 
pany, and Adrian H. Joline and Douglas Robinson, as its receivers, to 
fecognize the right of the Forty-Second Street, Manhattanville & St. 
Nicholas Avenue Railway Company to maintain and operate a street 
stirface railroad in the borough of Manhattan, city of New York, on 
Amsterdam avenue, between Seventy-First street and 125th street, 
and to use in the opération of its street surface railroad on Amster- 
"dam avenue, between said streets, the présent electric conduit or elec- 
krïc construction tracks and equipment now laid and existing and in 
use in Amsterdam avenue, between said streets, in common with said 
Metropolitan Street Railway Company, or Adrian H. Joline and Doug- 
las Robinson, its receivers, and the Ninth Avenue Railroad Company, 
or by joint opération with them or either or any of them. 
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The court is not inclined to dispose of the numerous and difficult 
questions hère presented in any such summary manner. As to the 
subsidiary or alternative relief prayed for, the receivers of the Metro- 
politan Street Railway and the receivers of the Forty-Second Street, 
etc., Railway are authorized, but not instructed, to enter into negotia- 
tions with each other touching the opération of cars within the limits 
above set forth; and in the event of such negotiations resulting in 
nothing the receiver of the last-named road is authorized to bring suit, 
in any court, to establish any right which he may be advised said road 
possesses, and he may make the receivers of the Metropolitan Street 
Railway Company défendants in such suit. 

This disposition of the pending motion is not to be construed as in- 
dicating the expression of an opinion one way or the other upon any 
of the points presented by the pétition and answers or discussed on 
the argument. 



CNITED STATES v. WON SHONG. 
(District Court, E. D. New York. March 9, 1910.) 

Déportation proceedings by the United States against Won Shong. 
Case remanded to Commissioner for further findings and ruling. 

William J. Youngs, U. S. Atty. and William P. Allen, Asst. U. S'. 
Atty. 
James A. Donegan, for défendant 

CHATFIELD, District Judge. The government has shown that 
Won Shong is a Chinese person who has not a certificate, and who is 
in the United States under such circumstances that the burden, when 
arrested, is put upon him to prove his right to be hère. He has en- 
deavored to do that by claiming that he was born in this country, and 
has oflFered the testimony of three witnesses who either saw or knew 
of his présence in San Francisco when he was a child of a few weeks 
old, with the exception of one witness, whose first acquaintance with 
the boy was when the father stated him to be in the neighborhood of 
three years of âge. Won Shong when taken into custody was asked 
certain questions and made certain statements under those circum- 
stances, which, while not in the nature of a confession, yet are com- 
pétent as admissions, inasmuch as it cannot be held that there was 
duress at the time. But thèse statements and admissions relate only 
to his whereabouts at the time a census was taken in 1905, and his in- 
ability to give the names of the men who later were his witnesses, 
or any one else who could prove that he had been born in the United 
States. The testimony of that interview is clear, and is not disputed 
by the défendant, inasmuch as he has not gone on the stand. 

The inspecter who made the census in 1905 was called as a wit- 
ness, but was unable to give testimony from actual recollection of 
anything' connected with the défendant himself . He merely furnished 
from a mémorandum or by the aid of refreshed recollection négative 
testimony which contradicted the statement of Won Shong at the time 
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ôf his arfest thât he was in a laundry at 1514 Broadway, Brooklyn, 
when the census was , taken. The testimony of Mr. Wiley as to the 
census of 1905 could only prove that the présent défendant, Won 
Shong, was not where he said he was in 1905, and hence that his 
statement at the time of his arrest was false, or that, if there, a dis- 
crepancy in the two statements exists which is not explained. The 
facts contained in the census return cannot be used as évidence against 
Won Shong beyond being made the basis of a finding that they do not 
describe the same person as he now says he is, or do not show the ré- 
cital which should hâve been recorded by him at that time if he now 
tells the truth. 

The testimony of the three witnesses as to his birth and résidence 
in San Francisco is substantially corroborative of each other, and a 
reading of the testimony does not enable the court to conclude that 
the testimony is either true or false. The commissioner has upon 
hearing the teëtimony found against the credibility of the three wit- 
nesses. The défendant has not himself testified, and the Commis- 
sioner, upon the issue of fact, has decided that Won Shong has not 
sustained the burden of proof. 

On the condition of the record, I do not think that I can find that 
any material error was committed in the findings of fact by the com- 
missioner, but, in the absence of any ruling by the commissioner as 
to what use he made of the census return of 1905, it is impossible to 
tell whetherhe relied upon the failure of Won Shong to give testi- 
mony and upon his disbelief of the three witnesses furnished by Won 
Shong, or whether he relied upon the census statement. I am inclined 
to send the matter to the commissioner for a definite finding and ruling 
upon that question, and to take the testimony of Won Shong unless 
he refuses to testify, befoi'e I détermine that the issue is entirely one 
of fàct. ■ 

In accordance with this mémorandum, I will sustain the appeal and 
send the matter back to the commissioner for the taking of further 
testimony and for à further finding. 



IÎBMORANDCM' DECiSIONâ. ÏÙOï 



GDAKAiTOT TRUST CO. OF NEW YORK T. METROPOLITAN ST. EY. 

CO. et al. 

(Circuit Court, S. D. New York. Marçh 22, 1910.) 

In Équity. Suit by tlie Guaranty Trust Company of New York against 
the Metropolitan Street RaUway Company and others. On mandate from 
Circuit Court of Appeals. 

Davies, Stone & Auerbach, for complalnant. 

J. Parker Kirlln, for Metropolitan St. Ry. Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. The mandate from Circuit Court of Appeals, 
modifylng and afBrmlng decree of foreclosure (177 Fed. 925), bas been flled 
in thls court. The attention of receivers and of the spécial master is called to 
its provisions, so that the necessary inventories, statements of liabilities, and 
advertisments requlred thereby may be filed or published in due time before 
the day of sale, which by a récent décrétai order was adjourned to May 12, 
1910. 



MEMORANDUM DECISIONS. 



In re ABRAHAMS. («rcuît Court of Appeals, Second Circuit. March 7, 
1910.) Pétition to Review Order of the District Court of the United States 
for the Eastern District of New York. Motion to dlsmiss for f allure to file rec- 
ord on review within the time prescribed by the rules. Before LACOMBE, 
CO'XE, and WARD, Circuit Judges. 

PER CURIAM. Motion to dismiss pétition to revise granted. See our opin- 
ion In Re Brown (October 12, 1909), 174 Fed. 339. 



AMERICAN LAUNDRY MACH. MFG. CO. v. TROY LAUNDRY MACH. 
CO., Limited. (Circuit Court of Appeals, Second Circuit. Aprll 4, 1910.) No. 
182. Àppeal from the Circuit Court of the United States for the Northern 
District of New York. Bill by the American Laundry Machinery Manufaetur- 
ing Company against the Troy Laundry Machinery Company, Limited. Decree 
for défendant (171 Fed. 870), and complalnant appeals. Afflrmed. Ohurch & 
Rlch (Frederick F. Church, of counsel), for appellant. Llvingston Gifford and 
Edgar B. Stocking, for appellee. Before LACOMBE, OOXB, and WARD, Cir- 
cuit Judges. 

PER CURIAM. We Incline to the opinion that, though the machine of the 
patent is an Improvement over thosç of the prlor art, the changes which pro- 
duced this resuit were qulte obvious and did not requlre the skill of the In- 
venter. What Wendell accomplished had substantially been done before, and 
when the new demand came for larger machines the prlor art showéd the 
skilled mechanic how to construct them. The entire subject bas been careCuUy 
consideied by the judge of the Circuit Court, and nothlng need be added to his 
opinion (171 Fed. 870). The decree Is afflrmed. 
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In re BANZAI MFG. CO. (Carcult Court of Appeals, Second Olrcnlt Mardi 
7, 1910.) Pétition to Kevlew Order of the District Court of the tJnited States 
for the Southern District of New York. Before lACOMBE, COXE, and 
WAED, Circuit Judges. 

PBR OURIAM. Motion for leave to file nunc pro tune Is granted. The case 
is wlthin the exception noted in Re Brown (October 12, 1909, G 0. A.) 174 
Fed. 339. 



OHAPMAN V. YELLOW POPLAR LUMBER 00. et al. (Circuit Court of 
Appeals, Fourth Circuit. March 16, 1910.) No. 826. On Motion to Correct Dé- 
cision Denied. J. F. BuUitt, for the motion. John H. Holt and John F. Hager, 
opposed. Before PRITCHARD, Circuit Judge, and BOTD and DATTON, Dis- 
trict Judges. 

PER CURIAM. This is a motion flled for the purpose of havlng the decree 
of the court flled herein on February 13, 1909 (see 169 Fed. 81, 94 C. C. A. 452), 
amended. An examlnatlon of the pleadlngs filed In the cause shows that the 
complaint only declared for the trees that had been actually taken and used by 
the défendant company, and the opinion and decree of this court are In accord- 
ance therewith. It Is now Inslsted thai the decree should hâve also provided 
for a recovery on account of the trees that were permitted to be used by others 
while In the possession of the défendante Nelther the original or bill of re- 
vivor and supplément state facts upon which a recovery of the amount now 
clalmed çould be had In this proceeding. The motion is denied without préj- 
udice. 



DARDEÏN et al. v. KIRBT LUMBER CO. et aL (Circuit Court of Appeals, 
Fifth Circuit May 16, 1910.) No. 2,023. In Errer to the arcult Court of the 
United States for the Eastern District of Texas. W. D. Gordon, Presley K. 
Bwing, and Jno. L. Little, for plalntlfifs In error, Thos. B. Greenwood and Os- 
wald S. Parker, for défendants In error. Before FARDEE and SHE3LB:Ï, Olr- 
Bult Judges, and FOSTBR, District Judge. 

PEB OURIAH. The Judgment of the Circuit Court Is afflrmed. 



EASTERN PAPER BAG CO. v. CONTINENTAL PAPER BAG CO. (Cir- 
cuit Court of Appeals, First Circuit. Aprll 26, 1910.) No. 863. Appeal from 
the Circuit Court of the United States for the District of Maine. Samuel R. 
Betts and Francis T. Chambers (James J. Cosgrove, on the brief), for appel- 
lant. Albert H. Walker, for appellee. Before COLT and LOWELL, Circuit 
Judges, and ALDRICH, District Jnâge. 

PBR CURIAM. We hâve éxamined the carefuUy drawn opinion of the 
iearned judge slttlng In the Circuit Court (176 Fed. 101). Wlth Its conclusions 
we agrée, and we flnd nothing materlal to add to its reasoning. The decree of 
the Circuit Court Is afflrmed, and the appellee recovers its coSts of appeal. 



EIDMAN r. LBWISOHN et al. (Circuit Court of Appeals, Second Cir- 
cuit. Aprll 4, 1910.) No. 178. In Error to the Circuit Court of the United 
States for thè Southern District of New York. On wrlt of error to review a 
judgment of the Circuit Court entered in favor of the plaintiffs by direction of 
the court, a jury havlng been duly waivéd. Henry A. Wlse (W. L. Wemple, of 
counsel), for plalntlff In error. Hoadly, Lauterbach & Johnson (H. Slegrist, , 
Jr., and F. R. Mlnrath, of counsel), for défendants In error. Before OOXE, 
WARD, and NOYES, Circuit Judges. 



USMOBANDUM DEICISIONS. 1003 

PEJR ODBIAM. We agrée wlth the Judge of the Circuit Court ta thinktag 
that the payment nnder protest was sufflclent. AU of the other questions hâve 
been repeatedly declded in favor of the plalntlffs by this and other fédéral 
courts. Eidman v. Tilghman, 136 Fed. 141, 69 C. 0. A. 139. The judgment is 
afflrmed. 



GAY et aL ▼. HUDSON RIVER ELECTRIC POWER OO. et al. (two cases). 
(Circuit Court of Appeals, Second Circuit. March 21, 1910.) No. 257. Appeal 
from the Circuit Court of the United States for the Northern District of New 
York. M. D. Mann, for appellant. Abram J. Rose and George B. Curtlss, for 
appellee. Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The judge of the arcult Court (173 Fed. 1008) flnds that 
the contract under considération Is fair to ail concerned and one in ail respects 
désirable for the reeelvers of the Empire State Power Company to undertake. 
In his judgment it Is not disadvantageous to the bondholders or gênerai credlt- 
ors and Is wlthin the power of the court to authorize and the reeelvers to 
make. We are unable to say that thls Is not a correct vlew of the situation. 
Bven ff the contract were one that we would not approve In the flrst instance, 
we thlnk that a large discrétion should be glven to the reeelvers and thé Cir- 
cuit Court In the management of the property. It should be a very marked 
breach of discrétion to justlfy our interférence. We hâve examlned the con- 
tract and tne objections made to It wlth care, and are satlsfled that they are 
not well taken. The order in question should be afflrmed. 



JONES V. DILLINGHAM. (Circuit Court of Appeals, FIfth Circuit. May 16, 
1910.) No. 2,015. Appeal from the Circuit Court of the United States for the 
Southern District of Texas. Jno. B. Warren, for appellant H. O. Head and 
T. M. Kennerly, for appellee. Before PABDBB and SHBLBY, Circuit Judges, 
and FDSTER, District Judge. 

PER CURIAM. The decree of the Circuit Court is afflrmed. 



LAKE PROVIDENCE BANK v. WINTER. (Circuit Court of Appeals, 
Fifth Circuit. May 16, 1910.) No. 2,060. Appeal from the District Court of 
the United States for the Western District of Texas. Clifton P. Davis, for ap- 
pellant. D. T. Land, for appellee. Before FARDEE, McCORMICK, and 
SHELBY, Circuit Judges. 

PER CîURIAM. The évidence is not sufflclent to show that the clalmant 
bank paid the note in question wlth Its own funds. We concur in the opinion 
of the référée, found in the record, holding that appellant's clalm be rejected 
and dlsallowed. As the trustée took no appeal, and seems to be satlsfled wlth 
the judgment as glven by the court below, the same is afflrmed. 



MARINE IRON WORKS v. WIESS. (Circuit Court of Appeals, Flfth Cir- 
cuit. AprU 5, 1910.) No. 1,955. In Error to the Circuit Court of the United 
States for the Eastem District of Texas. George C. Gréer, for plaintifC in er- 
ror. R. C. DufE and J. W. Terry, for défendant In error. Before PARDEE, 
McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. After a fuU and careful examlnation of the errors assigned 
in the record of this case, in the light of the oral argument and briefs, a ma- 
jorité of the judges are of opinion that the judgment of the Circuit Court 
should be afflrmed In the main ; but ail concur in holding that, under the facts 
shown by the record, the amount of the judgment should be reduced by the 
profit agreed to be paid to plaintlff, Wless, on the judicial sale of the John H. 
Klrby, It Is therefore ordered that this cause be remanded to the Circuit 
Court, wlth Instructions to give the plalntiffi below 10 days wlthin which to en- 
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ter a remittltur to the Judgment of $2,870, whereupon the salâ juftgmMit shall 
be afBrmed ; otherwise, the court to set aside the sald judgment and grant a 
trial de novo. The costs of thls court to be paid by the défendant in error. 



In re MEAIKDWS, WILLIAMS & CO. (Circuit Court of Appeals, Second 
Circuit. April 4, 1910.) No. 147. Pétition to Review Order of the District 
Court of the United States for the Western District of New York. In the mat- 
ter of Meadows, Williams & Co^ bankrupts. Pétition of Edward F. Walsh. 
trustée, to review an order of the District Court. 173 Fed. 694. Dismissed. 
Edward L. Jelllnek, for petitioner. ' Eenefiek, Cooke & Mltchell (James McC. 
Mitchell, of counsel), for respondent Before LACOMBE, COXE, and WARD, 
Circuit judges. 

P13R CURIAM. . Thls controversy comes hère on pétition to review an order 
of the District Court for the We.steru District of New York (173 Fed. 694), di- 
recting the trustée in bankruptcy of Meadows, Williams & Co. to deliver to 
Alice H. Douglas two certiflcates, for 100 shares eaeh, of the preferred stock 
of thfi Great Northern Rallway Company. The proof estaWishes the fact that 
Mrs. Douglas bought and paid for 200 shares of the stock of the Great North- 
ern Rallway Company. The certiflcates were issued in her name. They were 
bought and paid for prior to the adjudication In bankruptcy. The trustée in 
bankruptcy refuses to deliver them to her. We thlnk the gênerai creditors of 
the bankrupt hâve no interest whatever in thèse shares. They belong, without 
réduction of any kind, to Mrs. Douglas. She Is as much entltled to their pos- 
session as she would be to hâve any other property of hers which was left in 
the safe-keeplng of the bankrupts returned to her upon demand. The case of 
Riehardson v. Shaw, 209 U. S. 365, 28 Sup. Ct. 512, 52 L. Ed. 835, which arose 
in thls circuit, is a complète answer to the contention of the trustée. The pé- 
tition to review should be dismissed, with costs. 



MERCHANTS' & FARMERS' BANK v. PENSACOLA BANK & TRUST 
CO. (Circuit Court of Appeals, Fifth Circuit. May 10, 1910.) No. 2.021. 
Appeal from the Circuit Court of the United States for the Southern District 
of Mississippi. P. Z. Jones and A. C. McNalr, for appellant. G. H. Alexander 
and Charlton A. Alexander, for appellee. Before PARDEB, McCORMICK, 
and SHELBY, Circuit Judges. 

PER CURIAM. From our examlnatlon of the évidence, we conclude that 
thls case was properly ruled In the Circuit Court, and the decree of that court 
is therefore afiarmed. 



MOOBE BROS, et al. t. A- DBEHER & CO. et al. (Circuit Court of Ap- 
peals, Fifth Circuit. May 16, 1910.) No. 2,041. In Error to the District Court 
of the United States for the Northern District of Alabama. C. B. Powell and 
R. Dupont Thompson, for plalntiffs in error. John W. Tomllnson, James E. 
Zunts, C. L. Odell, and W. S. Welch, for défendants in error. Before FAR- 
DEE, McCORMIOK, and SHEiLBY, Circuit Judges. 

PER CURIAM. The Judgment of the Circuit Court is afflrmed; 



MORRIS & CUMINGS DRBD6ING 00. v. MORAN TOWING & TRANS- 
PORTATION 00. (Circuit Court of Appeals, Second Circuit. March 12, 191,0.) 
No. 157. Appeal from the District Court of the United States for the Ea'stern 
District of New York. Pierre M. Brown, for appellant James J. Macklin 
(De Lagnel S. Berier, of counsel), for appellee. Before LACOMBEI, WARD, 
and NOYES, Circuit Judges. 

PER CURIAM. Decree afflrmed, on opinion of District Court 163 Fed. 
610. 



MBMOEANDpM DECISIONS» !^005 

PENNSîTiVANIA FIBB INS. CO. v. TEXAS & P. RT. 00. (Circuit Court 
ot Appeals, Fifth Circuit. May 16, 1910.) No. 1,958. în Error to the Circuit 
Court ot the United States for the Bastem District of Louisana. John F. 
Tobin, for plalntlfC In error. Chas. E. Fenner, W. B. Spencer, and Chaa. 
Payne Fenner, for défendant In error. Before PARDEE. McCORMICK, and 
SHELBY, Circuit Judges. 

PBR CURIAM. The limitation In the prlnted part of the policy, restrlctlng 
the time wlthln whlch suit is to be brought on the policy, does net control, 
beeause the rider makes the policy one for indemnity. On the merits the case 
was correctly ruled in the Circuit Court, and it is aflarmed. 



QTJEEN INS. 00. OF AMERICA v. LBGGETT et al. (Circuit Court of 
Appeals, Fîfth Circuit March 22, I&IO.) No. 1,913. Appeal from the Circuit 
Court of the United States for the Southern District of Mississippi. A. A. 
Armlstead, for appellant. W. E. Baskin and Stone Deavours, for appellees. 
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In the opinion of a majorlty of the judges, thls case was 
correctly ruled In the Circuit Court (see Scruggs & Echols v. American Cen- 
tral Insurance Company [No. 1,906 of the docket of thls court, recently de- 
cided] 1Î6 Fed. 224), and the decree appealed from Is aflarmed. 



RISLEY et al. r. CITY OF UTICA et al. (Circuit Court of Appeals, Second 
Circuit. March 21, 1910.) No. 256. Appeal from the Circuit Court of the 
United States for the Northern District of New York. See, also, 173 Fed. 502. 
Thomas S. Jones and W. H. Corbin, for appellants. John D. Keman. Edwin 
H. Bisley. and Henry M. Love, for appellees. Before LACOMBB, COXE, and 
WARD, Circuit Judges. 

PER CURIAM. The order appealed from merely préserves the status untll 
final hearlng, and it was stated on argument that proofs were being taken 
and the case would soon be ready for submission. In view of the fact that 
the appeal is from an order grantlng a temporary stay and that the Circuit 
•Court entered an order, upon the cousent of ail parties in Interest, that the 
money in contrcversy in the hands of the treasurer of the clty of Utica be 
held by him until the further order of the Circuit Court, it seems best to grant 
the motion to dlsmlss the appeal; but such dismissal is not to be taken as 
indicating any further expression of opinion on the questions whlch hâve 
been argued hère. Appeal dlsmissed. 



In re SOHMIDT. (Circuit Court of Appeals, Second Circuit. March 7, 
1910. On Pétition for Rehearing, March 12, 1910.) No. 290. Appeal from 
the District Court of the United States for the Southern District of New 
York. On motion to dismiss for want of jurisdiction. Before LACOMBE, 
COXE, and WARD, Circuit Judges. 

PER CURIAM. Motion to dismiss appeal denied. Hewlt t. Berlin Ma- 
■Chlne Works, 194, U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986 

On Pétition for Rehearing. 
Whether the case be held to come under Hewit v. Berlin Machine Works, 
IM U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986, or Coder v. Arts, 213 U. S. 223, 
29 Sup. Ct. 436, 53 L. Ed. 772, the proper method of review is by appeal. Pé- 
tition for reargumeut of motion to dlsmlss appeal is denied. 



UNIQUE SHIPPING CO. v. J. M. GUFFEY PETROLEUM CO. (Circuit 
Court of Appeals, Second Circuit Aprll 4, 1910.) No. 201. Appeal from the 
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District Court of the United States for the Southern District of New York. 
WIng, Putnam & Burllnghara (Charles 0. Burllngham, of counsel), for appel- 
lant. Wheeler, CortIS & Haight (Charles S. Haight and John W. Griffln, of 
counsel), for appellee. Before LACOMBB, WARD, and KOYES, Circuit 
Judges. 

PBB OURIAM. We entlrely concur in the conclusions of the commissioner 
and District Judge. Decree (169 Fed. 905) aflarmed, wlth Interest and costs. 



UNITED STATES FIDETvITT & GUARANTY CO. v. FARMERS' & MER- 
CHANTS' BANK. (Circuit Court of Appeals, Fifth Circuit. May 16, 1910.) 
No. 2,047. Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Southern District of Mississippi. G. Q. Hall and Wm. M. Hall, 
for appellant and cross-appellee. P. Z. Jones and A. C. McNair, for appellee 
and cross-appellant. Before PABDBE, McCORMICK, and SHELBY, Circuit 
Judges. 

PEB CUBIAM. A majority of the judges are of opinion that the fraudulent 
action of the cashier Involved in thls case was wlthln the conditions of the 
bond sald cashier gave wlth the appellant as hls surety, and therefore that the 
appellant was properly adjudged llable, as determined by the decree of the 
Circuit Court, whlch Is aflarmed. 



VIIXAGB S. S. Oo., Limited, v. STANDARD OIL CO. (Circuit Court of 
Appeals, Second Circuit. March 7, 1910.) No. 161. Appeal from the District 
Court of the United States for the Southern District of New York. Thls 
cause cornes hère upon appeal from a decree of the District Court dismissing 
a libel. The action was brought to recover a balance of freight withheld 
by the respondent from charter hlre of the steamshlp Drumgelth to compensate 
for the failure of the shlp to deliver certain cases of oU shipped from New 
York to Whampoa, China. The opinion of the District Judge is found in 171 
Fed. 243. Charles R. Hickox, for appellant. Charles C. Burllngham, for appel- 
lee. Before LACOMBB, COXB, and NOYES, Circuit Judges. 

PEB CUBIAM. The District Judge bas stated the facts very clearly and 
fuUy and we see no reason to dissent from hls conclusions. It stands admit- 
ted that the Drumgelth recelved on board 149,160 cases, and the master testi- 
fled that the ship's tally books at Whampoa, where she diseharged Into llght- 
ers sent by the consignée, showed the discharge of only about 148,619 cases. 
The Chinese stevedores and tallymen were employed and paid by the ship, 
and the clrcumstance that the agent of the consignée suggested that thèse 
particular Indlvlduals mlght be employed, at the same time warning the cap- 
tain of their untrustworthlness unless carefully supervised by Europeans, does 
not relïeve the shlp of the burden of proving delivery of ail cases recelved. 
In View of the shortage shown by the ship's tally books, the gênerai testimony 
of the captaln and first offlcer that, when discharge was completed, no cases 
were left on board, is not sufflclent to establlsh full delivery. The decree Is 
afflrmed, wlth interest and costs. 



WESTON BLECTBICAL INSTRUMENT CO. v. EMPIRE ELECTRICAL 
INSTRUMENT Co. et al. (Circuit Court of Appeals, Second Circuit. March 
7, 1910.) No. 129. Appeal from the Circuit Court of , the United States for the 
Southern District of New York. Bill by the Weston Electrical Instrument 
Company agalnst the Empire Electrical Instrtrnent Company and others. De- 
cree for défendants (166 Fed. 867), and complalnant appeals. Affirmed. Wil- 
liam Houston , Kenyon and Richard Eyre, for appellant. John W. Griggs, 
Franklin Plerce, ai][d C. H. Studln, for appellee^. , Griggs, Baldwin & Pierce, 
for appellee Oooke. Before LACOMBE, WABD, and NOYES, Circuit Judges. 



MEMORANDUM DECISIONS. 1007 

PITR CURIAM. Thls court absolutely and entlrely rejects the not uncom- 
mon View that the fiction of distinct corporate existence can be made to serre 
as a sliield against the conséquences of Indlvldual wrongdoing. Upon the 
présentation of a case showing active participation by an officer of a corpora- 
tion In the Infrlngement o( a patent, we hâve been, and shall be, not slow 
to disregard the corporate device and enforce personal responslblllty. But 
in the présent case, although we bave dlligently gone through the whole rec-- 
ord, we hâve been unable to find évidence — direct or circumstantlal — sufficient 
to warrant a flnding that the défendant Cooke personally did, or caused to be 
done, any act of infrlngement. Nor Is there évidence to justify a flndiniï that 
the corporation was in fact a partnership, and to hold said défendant peison- 
ally liable for the inf rlnglng aets of others. In vlew of thèse broad conclu- 
sions, and of our approval of the results reached by the judge at circuit, and 
his reasonmg necessary to those results, we thlnk that no useful purpose 
would be served by re-examlning the évidence hère, or by repeatlng the dis- 
cussion of the légal principles Involved. The decree of the Circuit CJourt is 
affirmed, with costs, upon the opinion of that court 



AMERICAN SNtTFF 00. v. OLD INDIAN SNUPF MILLS. (Circuit Court, 
S. D. New York. March 26, 1910.) Mémorandum of décision upon motion for 
prellminary injunction. Wise & Lichtensteln, for complainant. Charles Dush- 
kind, for défendant. 

NOTES, Circuit Judge. In view of the conflicting affidavlts, and of the 
décision in Weyman v. Soderberg, 108 Fed. 63, thls case is too doubtful to 
warrant the issuance of a prellminary injunction. It cannot be said — to 
use the language of the complalnant's brief — that "there is no doubt as to the 
final outcome of the case" and that the "complainant is bouud to succeed." 
The motion for a prellminary Injunction Is denled. 
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